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SCHEDULE 


SHOWING  IN  WHAT  VOLUMES  OF  THIS  SERIES  THE  CASE8 

BEPOBTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

BEPOETS  MAY  BE  FOUND. 


SUM  reports  are  la  par«nthMM.  and  tta*  numbers  of  this  Mrlea  la  boId-fac«d  flforea. 


ALABAMA.— (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89) 
18;  (90,  91)  24;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (9l),  97)  38; 
(98)  39;  (99)  42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105) 
53;  (106,  107,  108)  54;  (109,  110)  55;  (111)  56;  (112)  57;  (113) 
59;  (114)  62;  (115,  116)  67;  (118,  119)  72;  (120)  74;  cl21)  77; 
(122,  123,  124,  125)  82;  (126,  127)  85;  (128)  86;  (129)  87;  (130) 
89;  (131,  132)  90;  (133)  91;  (134)  92;  (135)  93;  (136)  96;«(137) 
97;  (138)  100;  (139)  101;  (140)  103;  (141)  109;  (142)  110;  (143) 
111;    (144)   113. 

ABKANSA8.— (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 
26;  (55)  29;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61,  62) 
54;  (63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86; 
(70)  91;  (71)  100;  (72)  105;  (73)  108;  (74)  109;  (75)  112; 
(76,  77)   113. 

CALIFORNIA.— (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78, 
79)  12;  (80)  13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (8o)  20;  (8()) 
21;  (87,  88)  22;  (89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95) 
29;  (96)  31;  (97)  33;  (98)  35;  (99)  37;  (100)  38;  (101)  40;  (102) 
41;  (103)  42;  (104)  43;  (105)  45;  (106)  46;  (107)  48;  (108)  49; 
(109)  50;  (110,  111)  52;  (112)  53;  (113)  54;  (114)  55;  (115) 
56;  (116)  58;  (117)  59;  (118)  62;  (119)  63;  (120)  65;  (121)  66; 
(122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77;  (127)  78;  (12.S, 
129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134)  86;  (135) 
87;  (136)  89;  (137)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  100;  (143)  101;  (144)  103;  (145)  104;  (146)  106;  (147)  109; 
(148)  113. 

COLORADO.— (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22; 
(16)  25;  (17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55; 
(23)  58;  (24)  65;  (25)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  93; 
(30)   97;    (31)   102;    (32)   105;   (33)  108. 

CONNECTICUT.— (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21; 
(60)  25;  (61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;  (66)  50; 
(67)  52;  (68)  57;  (69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84; 
(74)  92;   (75)  96;   (76)  100;   (77)  107;   (78)   112. 

DELAWARE.— (5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.) 
43;  (1  Marv.)  65;  (2  Marv.)  69;  (1  Pennewill)  73;  (2  Pennewill) 
82;   (3  Pennewill)  94;   (4  Pennewill)   103. 

FLORIDA.- (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29; 
(29)  30;  (30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (30) 
51;  (37)  63;  (38)  56;  (39)  63;  (40)  74;  (41)  79;  (42)  89;  (43) 
99;   (44)  103;   (45,  46,  47)   110;    (48,  49,  50)  111. 

GEORGIA.— (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14; 
(83,  84)  20;  (85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35; 
(91,  92,  93)  44;   (94)  47;  (95,  96)  51;  (97)  54;  (98)  58;   (99)  59; 
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(100)  62:  (101)  65:  (102)  66;  (103)  68;  (104)  69;  (105)  70;  (inrt) 
71;  (107)  73;  (108)  75;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 
84;  (114)  88;  (115)  90;  (116)  94;  (117)  97;  (118)  98;  (119)  100; 
(120)  102;   (121)  104;   (122)  106;    (123)  107;    (124)    110. 

IDAHO.— (2)  36;  (3,  4,  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 
109. 

ILLINOIS.— (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9; 
(127)  11;  (128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (1.'^3, 
134)  23;  (135)  25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  IIM 
S3;  (142)  34;  (143,  144,  145)  36;  (146,  147)  37;  (148)  39;  (HO, 
150)  41;  (151)  42;  (152)  43;  (154)  45,  (153,  155)  46;  (156)  47; 
(157)  48;  (158)  49;  (159)  50;  (160,  161)  52;  (162)  53;  (163)  54; 
(164,  165)  56;  (166)  57;  (167)  59;  (168,  169)  61;  (170)  62;  (171  • 
63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68;  (177,  178)  69; 
(179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185)  76;  (186) 
78;  087)  79;  (188)  80;  (189)  82;  (190)  83;  (191,  192)  85;  (193) 
86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94;  (202)  95;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208) 
100;  (209)  101;  (210)  102;  (211,  212)  103;  (213)  104;  (214)  105; 
(215)  106;  (216,  217)  108;  (218,  219)  109;  (220)  110;  (221)  112; 
(222)    113. 

INDIANA.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118) 
10;  (119)  12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 
21;  (126,  127)  22;  (128)  25;  (129)  28;  (130)  SO;  (131)  31;  (132) 
32;  (133)  36;  (134)  39;  (135)  41;  (136)  43;  (137)  45;  (138)  46; 
(139)  47;  (140)  49;  (1,  2,  3  Ind.  App.;  141)  50;  (4,  5,  6  Ind.  App.; 
142)  51;  (7,  8  Ind.  App.>;  143)  52;  (9,  10  Ind.  App.)  53;  (11  Ind. 
App.)  54;  (13  Ind.  App.;  144)  55;  (14  Ind.  App.)  56;  (15  In.l. 
App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17  Ind.  App.)  60; 
(147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind.  App.)  65; 
(20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71;  (22 
Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  Ind.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  83;  (26  InJ.  App.)  84; 
(157;  27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  In.l, 
App.)  94;  (159)  95;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.) 
99;  (161)  100;  (32  Ind.  App.;  162)  102;  (33  Ind.  App.)  104;  (163) 
106;    (34  Ind.  App.)   107;    (164)   108;    (35  Ind.  App.)   Ill;    (165) 

IOWA.— (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79) 
18;  (80)  20;  (81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86) 
41;  (87)  43;  (88)  45;  (89,  90),  48;  (91)  51;  (92)  54;  (03)  57; 
(04,  95)  58;  (96,  97)  59;  (98)  60;  (99)  61;  (100)  62;  (101,  102) 
63;  (Ui3)  64;  (104)  65;  (105)  67;  (106)  68;  (107)  70;  (108)  75; 
(109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86;  (114)  89;  (115) 
91;  (116)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)  101;  (124)  104;  (125,  126)  106;  (127)  109;  (128)  111; 
(129)   113. 

KANSAS.- (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43) 
19;  (44)  21;  (45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  S3;  (50) 
S4;  (51)  37;  (52)  39;  (53)  42;  (54)  45;  (55)  49;  (56)  54;  (57) 
57;  (58)  62;  (59)  68;  (60)  72;  (61)  78;  (62)  84;  (63)  88;  (64) 
91;    (65)  93;    (66)   97;    (67)   100;    (68)    104;    (69)   105;    (70)    109. 

KENTUCKY.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25; 
(90)  29;  (91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49; 
(97)  53;  (98)  56;  (99)  59;  (100)  66;  (101)  72;  ri02)  80;  (103) 
82;  (104)  84;  (105)  88;  (106)  90;   (107)  92;  (108)  94;   (109)  95; 
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(110)  96;  (111)  98;  (112)  99;  (113)  101;  (114)  102;  (115)  103; 
(116)   105;   (117,  118)  111. 

LOUISIANA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (4i  La.  Ann.)  17; 
(42  La.  Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32:  (45  La. 
Ann.)  40;  (46,  47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.) 
62;  (50  La.  Ann.)  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;  (105)  83;  (106)  87;   (107)  90;   (108)  92;   (109)  94;   (110)  98; 

(111)  100;   (112,  113)  104;   (114)  108;   (115)  112. 

MAINE.— (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30;  (85) 
35;  (86)  41;  (87)  47,  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92) 
69;  (93)  74;  (94)  80;  (95)  85;  (96)  90;  (97)  94;  (98)  99;  (99) 
105;   (100)  109. 

MARYLAND.— (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20; 
(73)  25;   (74)  28;   (75)   32;   (76)   35;    (77)  39;    (78)  44;   (80)   45; 

(79)  47;  (81)  48;  (82)  51;  (83)  55;  (84)  57;  (85)  60;  (86)  63; 
(87)  67;  (88)  71;  (89)  73;  (90)  78;  (91)  80;  (92)  84;  (93)  86; 
(94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  103;  (99)  105;  (lOo)  108; 

.     (101)   109;   (102)  111. 
MASSACHUSETTS.— (145)    1;     (146)    4;    (147)  9;     (148)   12;     (149) 

14;  (150)  15;  (151)  21;   (152)  23;   (153)  25;   (154)  26;   (155)  31; 

(156)  32;  (157)  34;  (158)  35;  (,159)  38;  (160)  39;  (161)  42;  (162) 

44;   (163)  47;   (164)  49;   (165)  52;    (166)  55;    (167)  57;   (168)   60; 

(109)  61;  (170)  64;  (171)  68;  (172)  70;  (173)  73;  (174)  75;   (175) 

78;   (176)  79;   (177)  83;   (178)  86;   (179)   88;    (180)  91;   (181)   92; 

(182)  94;   (183)  97;   (184)   100;   (185)   102;   (18G)   104;   (187)  105; 

(188)   108;    (189)   109;   (190)   112. 
MICHIGAN.— (60,  61)  1;  (62)  4;   (63)  6f  (64,  65)  8;  (66,  67)  11;  (68, 

69,  75)  13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79) 

19;    ,80)  20;    (81,  82,  83)   21;   (84)   22;    (85,  86,  87)   24;    (88)   26; 

(89)  28;  (90,  91)  30;  (92)  31;   (93)  32;  (94)  34;  (95,  96)  35;   (97) 

37;    (98)   39;    (99)   41;    (100)   43;    (101)   45;    (102)   47;    (103)   50; 

(104)  53;  (105)  55;  (106)  58;   (107)  61;  (108)  02;  (1U9)  63;  (110; 

64;   (111)  66;    (112,  113)  67;   (114)   68;   (115)  69;   (116,  117)  72; 

(118)  74;  (119)  75;   (120)  77;  (121,  122)  80;   (123)  81;   (124)  83; 

(125)    84;    (126)    86;    (127)    89;    (128)    82;    (129)    95;    (130)    97; 

(131)  100;  (132)  102;  (133)  103;  (134)  104;  (135)106;   (137)   109; 

(138)  110;   (139)  111;   (136,  140)  112;   (141,  142)   113. 
MINNESOTA.— (30)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18; 

(43)   19;   (44)  20;   r45)  22;    (46)  24;   (47)  28;    (48)   31;    (49)   32; 

(50)   36;    (51,  52)   38;    (53)   39;    (54)   40;    (55)   43;    (56)   45;    (57) 

47;   (58)   49;   (59)   50;   (60)   51;    (61)   52;    (62)   54;    (63)   56;    (64) 

58;    (65)    60;    (66)    61;    (67,  68)   64;    (69)    65;    (70)    68;    (71)    70; 

(72)   71;    (73)   72;    (74)   73;    (75)   74;    (76,   77)   77;    (78,   79)    79; 

(80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  r87) 
94;  (88)  97;  (89)  99;  (90)  101;  (91)  103;  (92)  104;  (93)  106; 
(94)  110;   (95)  111;   (96)  113. 

MISSISSIPPI.- (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35 
(71)  42;  (72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78 
(78)  84;  (79)  89;  (80)  92;  (81)  95;  (82)  100;  (83)  102;  (84)  105 
(85)   107;    (86)    109;   (87)   112. 

MISSOURI.— (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98) 
14;  (99)  17;  (100)  18;  (101)  20;  (102)  22;  (103)  23;  (104,  105) 
24;  (106)  27;  (107)  28;  (108,  109)  32;  (110,  111)  33;  (112)  34; 
(113,  114)  35;  (115)  37;  (116,  117)  38;  (118)  40;  (119,  120)  41; 
(121)  42;  (122)  43;  (123)  45;  (124,  125)  46;  (126)  47;   (127)  48; 

•        (128)  49;  (129)  60;  (130)  5i;  (131)  52;  (132)  53;  (133)  54;  (134) 


ScnEDUI.B.  7 

66;  (135,  136)  rS;  (137)  59;  (138)  60;  (139)  61;  (140)  62;  (141, 
142)  64:  (143)  65;  (144)  66;  (1-15)  68;  (146)  69;  (147.  148)  71; 
(149,  150)  73;  (151)  74;  (152)  75;  (153,  154)  77;  (155)  78;  (156) 
79;  (157)  80;  (158,  159)  81;  (160)  83;  (161)  84;  (162,  163)  85; 
(164)  86;  (165)  88;  (166)  89;  (167,  168)  90;  (169)  92;  (170,  171) 
94;  (172)  95;  (173)  96:  (174,  175)  97;  (176)  98;  (177)  99;  (178, 
179)  101;  (180,  181.  182)  103:  (183.  184.  185.  186)  105;  (187)  106: 
(188,  189)  107;  (190,  191)  109;  (192)  111;  (193,  194)  112;  (195, 
196)   113. 

MONTANA.— (9)  18;  (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43; 
(15)  48;  (16)  50;  (17)  52;  (18)  56;  (19)  61;  (20)  63;  (21)  CiJ: 
(22)  74;  (23)  75;  (24)  81;  (25)  87;  (26)  91;  (27)  94;  (28)  98; 
(29)  101;   (30)  104;   (31)  107;  (32)  108. 

NEBRASKA.— (22)  S;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28.  29) 
26;  (30)  27-  (31)  28;  ^32,  33)  29;  (34)  ??:  (35)  37;  (36)  tS; 
(37)  40;  (38)  41;  (39,  40)  42;  (41)  43:  (42,  43)  47;  (44)  48; 
(45,  46)  50;  (47)  53;  (47,  48)  58;  (49)  59;  (50)  61;  (51,  52) 
66;  (53)  68;  (54)  69;  (55)  70;  (56)  71;  (57)  73:  (58)  76;  (59) 
80;  (60)  83;  (61)  87;  (62)  89;  (63)  93;  (64)  97;  (65)  101;  (66) 
103;    (67)   108;    (68)  110;   (69)   111;   (70)   113. 

NEVADA.— (19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77; 
(25)  83;   (26)  99;   (27)    103;  (28)    113. 

NEW  HAMPSHIRE.— (64)  10;  (62)  13;  (65)  23;  (66)  49:  (67)  38; 
(68)  73;   (69)  76;   (70)  85;   (71)  93;   (72)  101;   (73)  111. 

NEW  JERSEY.— (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7; 
(51  N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19; 
(47  N.  J.  Eq.)  24;  (53  N.  .T.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N. 
J.  Eq.)  31;  (54  N.  J.  L.)  33;  (50  N.  .T.  Eq.)  35;  (55  N.  J.  L.) 
39;  (51  N.  J.  Eq.)  40;  (56  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57 
N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J.  Eq.;  58  N.  J.  L.)  55;  (59  N. 
J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.)  64;  (56  N.  J.  Eq.)  67; 
(61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.)  73;  (G3  N.  J. 
L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  .J.  Eq.) 
83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J. 
Eq.)  90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (68  N.  J.  L.)  96; 
(64  N.  J.  Eq.)  97;  (69  N.  J.  L.)  101;  (65  N.  J.  Eq.;  70  N.  J.  L.) 
103;  (66  N.  J.  Eq.)  105;  (71  N.  J.  L.)  108;  (67  N.  J.  Eq.)  110; 
(68  N.  J.  Eq.;  72  N.  J.  L.)  111. 

NEW  YORK.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8; 
(113)  10;  (114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120) 
17;  (121)  18;  (122)  19;  (123)  20;  (124,  125)  21;  (12G)  22;  (127) 
24;  (128,  129)  26;  (130,  131)  27;  (132,  133)  28;  (1.34)  30;  (135) 
SI;  (136)  32;  (137)  33;  (138)  34;  (139)  36;  (140)  37;  (141)  38; 
(142)  40;  (143)  42;  (144)  43;  (145)  45;  (146)  48;  (147)  49;  (148) 
51;  (149)  52;  (150)  55;  (151)  56;  (152)  57;  (153)  60;  (154)  61; 
(155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161,  162) 
76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (1^68)  85;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98; 
(177)  101;  (178)  102;  (179)  103;  (180)  105;  (181)  106;  (182)  108; 
(183)  111;   (184)  112;   (185)   113. 

NORTH  CAROLINA.— (97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11; 
(103)  14;  (104)  17;  (105)  18;  (106)  19;  (107)  22;  (108)  23; 
(109)  26;  (110)  28;  (111)  32;  (112)  34;  (113)  37;  (114)  41;  (115) 
44;  (116)  47;  (117)  53;   (118)  54;  (119)  56;   (120)  58;   (121)  61; 
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(122)  65;  (123)  68;  (124)  70;  (125)  74;  (126)  78;  (127)  80; 
(128)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  95;  (133)  98: 
(134)  101;   (135)  102;  (136)  103;   (137,  138)  107;   (139,  140)  111. 

NORTH  DAKOTA.— (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6,  7) 
66;   (8)  73;   (9)  81;  (10)  88;   (11)  95;   (12)   102;   (13)   112. 

OHIO.— (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  St.)  49;  (53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56 
Ohio  St.)  60;  (57  Ohio  St.)  63;  (58  Ohio  St.)  65;  (59  Ohio  St.) 
69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76;  (62  Ohio  St.)  78;  (63 
Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87;  (66  Ohio  St.) 
90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100;  (70 
Ohio  St.)  101;  (71  Ohio  St.)  104;  (72  Ohio  St.)  106;  (73  Ohio  St.) 
112;   (74  Ohio  St.)  113. 

OEEGON.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21) 
28;  (22)  29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28) 
52;  (29)  54;  (30)  60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35) 
76;  (36)  78;  (37)  82;  (38)  84;  (39)  87;  (40)  91;  (41)  93;  (42) 
95;   (43)  99;   (44)  102;   (45)   106. 

PENNSYLVANIA.— (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4; 
(120,  121  Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125 
Pa.  St.)  11;  (126  Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.) 
15;  (130,  131  Pa.  St.)  17;  (132,  133,  134  Pa.  St.)  19;  (135,  136 
Pa.  St.)  20;  (137,  138  Pa.  St.)  21;  (139,  140,  141  Pa.  St.)  23; 
(142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27;  (146  Pa.  St.)  28; 
(147,  150  Pa.  St.)  SO;  (151  Pa.  St.)  31;  (148  Pa.  St.)  33;  (149, 
152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 
(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa. 
St.)  40;  (161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43; 
(164,  165  Pa.  St.)  44;  (166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168, 
169  Pa.  St.)  47;  (170,  171  Pa.  St.)  50;  (172,  173  Pa.  St.)  51; 
(174,  175  Pa.  St.)  52;  (178  Pa.  St.)  53;  (177  Pa.  St.)  55;  (178 
Pa.  St.)  56;  (179,  180  Pa.  St.)  57;  (181  Pa.  St.)  59;  (182  Pa. 
St.)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.  St.)  64;  (186  Pa.  St.) 
65;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190 
Pa.  St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74; 
(194  Pa.  St.)  75;  (195  Pa.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa. 
St.)  80;  (198  Pa.  St.)  82;  (199  Pa.  St.)  85;  (195,  200  Pa.  St.) 
86;  (201  Pa.  St.)  88;  (202  Pa.  St.)  90;  (203,  204  Pa.  St.)  93; 
(205  Pa.  St.)  97;  (206  Pa.  St.)  98;  (207  Pa.  St.)  99;  (208  Pa. 
St.)  101;  (209  Pa.  St.)  103;  (210  Pa.  St.)  105;  (211  Pa.  St.)  107; 
(212  Pa.  St.)  108;   (213  Pa.  St.)   110;   (214  Pa.  St.)   112. 

RHODE  ISLAND.— (15)  2;  (16)  27;  (17)  33;  (18)  49;  (19)  61;  (20) 
78;  (21)  79;  (22)  84;   (23)  91;   (24)  96;   (25)  105;   (26)   106. 

SOUTH  CAfiOLINA.— (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17- 
(33)  26;  (34)  27;  (36)  28;  (36)  31;  (37)  84;  (38)  37;  (39)  39,' 
(40)  42;  (41)  44;  (42)  46;  (43)  49;  (44)  51;  (45)  55;  (46)  57; 
(47)  58;  (48)  59;  (49)  61;  (50)  62;  (51)  64;  (52)  68;  (53)  69; 
(54)  71;  (55)  74;  (56,  57)  76;  (58)  79;  (59)  82;  (60,  61)  85;  (62) 
89;  (63)  90;  (64)  92;  (65)  95;  (66)  97;  (67)  100;  (68)  102; 
(69)  104;   (70)    106;    (71)   110. 

BOUTH  DAKOTA.— (1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  55; 
(7)  68;  (8)  59;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14) 
86;   (15)  91;   (16)   102;   (17)   106;   (18)  112. 
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TENNESSEE.— (85)  4;    (86)  6;   (87)   10;   ^88)  17;   (89)  24;   (90)  25; 

(91)  30;    (92)   36;    (93)  42;    (94)   45;    (95)   49;    (96)   54;    (97)   56; 

(98)  60;   (99)  63;   (100)  66;   (101)  70;   (102)  73;   (103)  76;   (104) 

78;  (105)  80;  (106)  82;  (107)  89;   (108)  91;  (109)  97;   (110)  100; 

(111)   102;   (112)   105;   (113)   106;    (114)   108;   (115)   112. 
TEXAS.— (68)   2;    (69;   24  Tex.  App.)   5;    (70;   25,  26  Tex.   App.)    8; 

(71)  10;   (27  Tex.  App.)  11;   (72)  13;   (73,  74)  15;   (75)   16;   (76) 

18;   (77;  28  Tex.  App.)  19;   (78)  22;   (79)  23;   (29  Tex.  App.)  25; 

(80,  81)  26;    (82)  27;   (30  Tex.  App.)  28;    (83)  29;    (84)   31;    (85) 

34;    (31  Tex.  Cr.  Rep.;   86)   37;    (86;   32  Tex.  Cr.   Rep.,    40;    (87: 

33  Tex.   Cr.   Rep.)   47;    (34   Tex.   Cr.   Rep.;    88)    53;    (89.   90)    59; 

(35  Tex.  Cr.  Rep.)   60;    (36  Tex.  Cr.  Rep.)   61;    (91;   37  Tex.   Cr. 

Rep.)   66;    (38  Tex.   Cr.   Rep.)   70;    (92)   71;    (39   Tex.   Cr.    Rip.) 

73;    (40  Tex.  Cr.  Rep.)  76;    (93)   77;    (94)   86;    (95)   93:    (41.  42, 

43  Tex.  Cr.  Rep.)  96;  (96)  97;   (44  Tex.  Cr.  Rep.)  100;  (97)  104; 

(98)  107;   (45,  46  Tex.  Cr.  Rep.)  108. 
UTAH.— (13)  57;   (14)  60;   (15)  62;   (16)  67;   (17)  70;   (18)  72;   (10) 

75;  (20)  77;  (21)  81;  (22)  83;  (23)  90;  (24)  91;  (25)  95;  (26)  99; 

(27)   101;    (28)   107;    (29)   110. 
VERMONT.— (60)   6;    (61)   15;    (62)   22;   (63)  25;    (64)   33;    (65)   36; 

(66)  44;   (67)  48;   (68)  54;    (69)   60;    (70)   67;   (71)   76;    (72)   82; 

(73)  87;  (74)  93;   (75)  98;   (76)  104;   (77)  107;   (78)  112. 
VIRGINIA.— (82)    3;    (83)   5;    (84)    10;    (85)    17;    (86)    19;    (87^    24; 

(88)  29;   (89)   37;    (90)   44;   (91)   50;   (92)  53;    (93)   57;    (94,  95) 

64;  (96)  70;  (97)  75;  (98)  81;  (99)  86;  (100)  93;  (101)  99;  (102) 

102;    (103)     106;    (104)  113. 
WASHINGTON.— (1)  22;  (2)  26;  (3)  28;  (4)  31;  (5)  34;   (6)  36;   (7) 

38;  (8)  40;   (9)  43;   (10)  45;   (11)  48;   (12)  50;   (13)  52;   (14)  53; 

(15)  55;   (16)  58;   (17)  61;    (18)   63;   (19)   67;   (20)  72;    (21)   75; 

(22)  79;   (23)   83;    (24)   85;   (25)   87;    (26)   90;    (27)   91;    (28,  29) 

92;  (30)  94;  (6l)  96;  (32)  98;  (33)  99;   (34)  101;   (35)   102;   (36) 

104;   (37,  38)   107;   (39)  109;   (40,  41)   111. 
WEST  VIRGINIA.— (29)   6;   (30)  8;    (31)   13;    (32,  33)   25;    (34)   26 

(35)  29;  (36)  32;  (37)  38;  (38,  39)  45;  (40)  52;  (41)  56;  (42)  57 

(43)  64;    (44)  67;   (45)  72;    (46)  76;    (47)  81;   (48)   86;    (49)   87 

(50)  88;  (51)  90;  (52)  94;  (53)  97;  (54)  102;  (55)  104;  (56)    107 

(57)  110;   (58)  112. 
WISCONSIN.- (69)  2;   (70,  71)  5;   (72)  7;    (73)  9;   (74,  75)   17;   (76, 

77)   20;    (78)   23;    (79)   24;    (80)   27;    (81)   29;    (82)   33;    (S."^)   35; 

(84)   36;   (85,  86)  39;    (87)   41;    (88)  43;    (89)   46;    (90)   48;    (91) 

51;   (92)  53;  (93)  57;  (94)  59;  (95)  60;   (96,  97)  65;   (98,  99)  67; 

(100)  69;  (101)  70;  (102)  72;   (103)  74;   (104,  105)  76;   (106)  80; 

(107,  108)  81;   (109)  83;   (110)  84;   (111)   87;   (112)  88;   (113)  90; 

(114)   91;    (115)   95;    (116)   96;    (117)   98;    (118)    99;    (110)    100- 

(120)  102;  (121)  105;  (122)  106;  (123)  107;  (124)  109;  (125   1^6) 

110. 
WYOMING.— (3)  31;   (4)  62;  (5)  63;  (6)  71;  (7)  75;  (8)  80;  (9)  87; 

(10)  98;   (11)  100;   (12)    109;   (13)   110. 
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ALABAMA. 


STATE  V.  THOMAS. 

[144  Ala.  77,  40  South.   271.] 

CONSTITUTIONAL  LAW— Effect  to  be  Given  to  Evidence.— A 

statute  providing  that  the  failure  or  refusal  of  any  person  who  has 
entered  into  contract  for  service  and  obtained  any  money  or  prop- 
erty tlicreby,  to  x^erform  such  service  or  refund  such  money  or  prop- 
erty without  just  cause,  shall  be  prima  facie  evidence  of  an  intent 
to  defraud,  is  constitutional  and  valid,     (p.  17.) 

CONSTITUTIONAL  LAW— Effect  to  be  Given  to  Evidence- 
Statutes  declaring  what  shall  be  presumptive  or  prima  facie  evidence 
of  any  fact  are  consitutional  and  valid,     (p.  18.) 

S.  H.  Dent,  for  the  state,  appellant. 

7»  HARALSON,  J.  Section  4730  of  the  Criminal  Code 
provides,  that  "Any  person,  who  with  intent  to  injure  or 
defraud  his  employer,  enters  into  a  contract  in  writing  for  the 
performance  of  any  act  or  service,  and  thereby  obtains  money 
or  other  personal  property  from  such  employer,  and,  with 
like  intent,  and  without  just  cause,  and  without  refunding 
such  money  or  paying  for  such  property,  refuses  to  perform 
such  act  or  service,  must,  on  conviction,  be  punished  as  if  he 
had  stolen  it."  This  section  has  been  amended  by  adding  at 
the  end  of  it  the  following  provision:  "And  the  refusal  or 
failure  of  any  person  who  enters  into  such  a  contract  to  per- 
form such  act  or  service,  or  refund  such  money  or  pay  for 
such  property,  without  just  cause,  shall  be  prima  facie  evi- 
dence of  the  intent  to  injure  or  defraud  his  employer":  Acts 
1903,  p.  345.  The  defendant  was  indicted  under  this  section 
as  amended. 
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18  American  State  REPORTfe,  Vol.  113.      [Alabama, 

The  indictment  charges  that  defendant  ''with  intent  to  in- 
jure or  defraud  his  employer,  T.  L.  McCuUough,  entered  into 
a  contract  in  writing  for  the  performance  of  service  as  a 
farm  laborer,  and  thereby  obtained  the  sum  of  seven  dollars 
from  said  T.  L.  McCullough,  and  with  like  intent  and  with- 
out just  cause  therefor,  and  without  refunding  said  money, 
refused  to  perform  said  service  as  a  farm  laborer,  against  the 
peace  and  dignity,  etc."  There  was  evidence  tending  to  show 
that  defendant  was  guilty  as  charged  in  the  indictment. 

The  bill  of  exceptions  recites  that,  after  the  evidence  was 
all  in,  the  court  instructed  the  jury  that  so  much  of  the  act 
of  the  legislature  of  1903  amendatory  of  section  4730  of  the 
Code  of  1896  (setting  the  same  out  as  above),  was  unconsti- 
tutional and  void.  The  state,  by  its  solicitor,  excepted  to 
such  ruling,  and  under  section  4315  of  the  code  appeals  to 
reverse  the  same.  The  solicitor,  to  raise  the  same  question  in 
a  different  form,  requested  a  charge  "that  the  refusal  or  fail- 
ure of  defendant  to  perform  the  services  alleged  in  the  indict- 
ment, or  to  refund  the  money  obtained  from  the  employer 
under  the  contract  between  him  and  defendant,  and  the  failure 
or  refusal  of  the  defendant  to  pay  for  the  property  obtained 
under  said  contract,  makes  out  a  prima  facie  case  of  defend- 
ant's intent  to  injure  or  defraud  said  McCuUough,"  which 
charge  the  court  refused. 

***  The  amendment  of  section  4730,  which  section  simply 
declares  the  intent,  declares  a  prima  facie  rule  of  evidence  in 
such  cases.  In  8  Cyclopedia,  820,  it  is  said:  "The  legislature 
has  the  power  to  give  greater  effect  to  evidence  than  it  pos- 
sesses at  common  law,  and  in  both  civil  and  criminal  pro- 
ceedings it  may  declare  what  shall  be  prima  facie  evidence. 
On  the  other  hand,  it  cannot  prescribe  what  shall  be  conclusive 
evidence,  as  this  would  be  an  invasion  of  the  province  of  the 
judiciary."  This  seems  to  be  a  rule  of  well-nigh,  if  not  of 
universal,  recognition. 

The  case  of  State  v.  Beach,  147  Ind.  74,  46  N.  E.  145,  36 
L.  R.  A.  179,  was  one  where  a  statute  made  it  prima  facie 
evidence  of  a  banker's  intent  to  defraud  in  receiving  a  de- 
posit, if  his  failure,  suspension  or  involuntary  liquidation  oc- 
curs within  thirty  days  thereof.  In  construing  that  statute, 
the  constitutionality  of  which  was  questioned,  the  court  said: 
"We  think  it  clear  that  the  legislature  has  the  power  to  pre- 
scribe rules  of  evidence  and  methods  of  proof.  A  law  which 
would  in  effect  exclude  the  evidence  of  a  party,  and  thereby 
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deny  him  the  right  to  be  heard,  would  deprive  him  of  due 
process  of  law.  A  law  which  provides  that  certain  facts  are 
conclusive  proof  of  guilt  would  be  unconstitutional,  as  would 
one  which  makes  an  act  prima  facie  evidence  of  crime,  which 
has  no  relation  to  a  criminal  act,  and  no  tendency  whatever 
to  establish  a  criminal  act.  If,  however,  the  legislature  in 
prescribing  the  rules  of  evidence  in  any  class  of  cases  leaves 
a  party  a  fair  opportunity  to  establish  his  case  of  defense, 
and  give  in  evidence  to  the  court  or  jury  all  the  facts  legiti- 
mately bearing  on  the  issues  in  the  cause  to  be  considered  and 
weighed  by  the  tribunal  trying  the  same,  such  acts  of  the 
legislature  are  not  unconstitutional.  It  has  been  repeatedly 
held  that  the  legislature  has  the  right  to  declare  what  shall 
be  presumptive  or  prima  facie  evidence  of  any  fact."  Many 
cases  are  cited  sustaining  the  text  from  IMi.ssouri,  New  York, 
Massachusetts,  Maine,  "Wisconsin,  Iowa,  Michigan,  Illinois, 
California,  and  also  2  Rice  on  Evidence,  Wharton's  Criminal 
Evidence  and  Black  on  Intoxicating  Liquors. 

In  an  elaborate  opinion  by  the  supreme  court  of  Illinois, 
construing  a  like  statute  to  the  one  in  Indiana,  that  court  takes 
the  same  view  of  the  law  as  did  the  Indiana  ***  court,  in  the 
case  above  cited :  INIeadowcroft  v.  People,  163  111.  56,  54  Am. 
St.  Rep.  447,  45  N.  E.  303,  35  L.  R.  A.  176. 

The  supreme  court  of  the  United  States,  in  a  case  where 
the  same  question  was  considered,  holds  that  such  a  rule  is 
within  the  acknowledged  power  of  every  legislature  to  pre- 
scribe the  evidence  which  shall  be  received,  and  the  effect 
of  that  evidence  in  the  courts  of  its  own  creation :  Pong  Yue 
Ting  v.  United  States,  149  U.  S.  698,  13  Sup.  Ct.  Rep.  1016, 
37  L.  ed.  905.  If  more  were  needed  it  may  be  found  in  2 
Wigmore  on  Evidence,  section  1364,  pages  1670,  1672. 

Our  attention  has  been  called  to  but  one  case,  that  of 
State  V.  Beswick,  13  R.  I.  211,  43  Am.  Rep.  26,  which  appar- 
ently announces  a  rule  in  conflict  v/ith  the  authorities  refer- 
red to.  But,  as  said  by  the  supreme  court  of  Illinois  in 
Meadowcroft  v.  People,  163  111.  56,  54  Am.  St.  Rep.  447  45 
N.  E.  303,  35  L.  R.  A.  176,  it  seems  to  be  against  the  weight 
of  authority. 

We  are,  therefore,  led  to  conclude  that  the  court  below 
erred  in  holding  said  amendatory  act  to  be  unconstitutional, 
and  in  not  giving  the  charge  requested  by  the  state. 

Reversed  and  remanded. 

Dowdell,  Anderson  and  Denson,  JJ.,  concurring. 
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The  Validity  of  Statutes  declaring  that  certain  facts  shall  be  deemed 
prima  facie  evidence  of  another  is  discussed  in  the  note  to  People  v. 
Cannon,  36  Am.  St.  Eep.  682.  A  statute  making  the  failure  of  a 
banker  within  thirty  days  after  receiving  a  deposit  prima  facie  evi- 
dence of  an  intent  on  his  part  to  defraud  is  held  constitutional  in 
Meadowcroft  v.  People,  163  111.  56,  54  Am.  St.  Rep.  447.  And  a  stat- 
ute making  the  possession  of  registered  bottles  prima  facie  evidence 
of  a  violation  of  a  statute  forbidding  the  use  and  sale  of  such  bottles 
without  the  consent  of  the  person  whose  name  appears  thereon  is 
constitutional:  Commonwealth  v.  Ansel vich,  186  Mass.  376,  104  Am. 
St.  Bep.  590. 


TONY  V.  STATE. 

[144  Ala.  87,  40  South.  388.] 

APPEAL — ^Review  of  Findings. — A  statute  requiring  the  su- 
preme court  to  review  the  findings  of  the  trial  court  without  any 
presumption  as  to  their  correctness  applies  to  all  cases  tried  at  law 
without  a  jury,  whether  civil  or  criminal,  and  the  findings  of  the 
lower  court  will  not  be  disturbed  unless  they  appear  to  be  plainly 
erroneous,     (p.  21.) 

INTOXICATING  LIQUORS— Sale  to  Minor.— A  person  selling 
intoxicating  liquor  to  a  minor,  who  does  not  inform  the  seller  that  he 
is  acting  as  agent  for  another,  nor  present  an  order  for  the  liquor, 
is  guilty  of  selling  intoxicating  liquor  to  a  minor,  although  he  is  in 
fact  purchasing  for  an  adult  third  person,     (p.  21.) 

INTOXICATING  LIQUORS— Sale  to  Minor.— If  a  minor,  em- 
ployed by  a  company  composed  of  his  father  and  a  third  person,  is 
ordered  by  such  third  person  to  purchase  liquor  for  him,  the  order 
is  not  connected  with  the  business  of  the  company,  and  such  third 
person  does  not  have  control  of  the  minor  so  as  to  bring  the  sale 
within  a  statutory  exception,     (p.  23.) 

J.  T.  Green,  for  the  appellant. 

M.  Wilson,  attorney  general,  for  the  state. 

»8  SIMPSON,  J.  The  defendant  was  indicted,  tried  and 
convicted  for  the  offense  of  selling  or  giving  intoxicating 
liquors  to  a  minor.  The  trial  was  by  the  court,  without  a  jury, 
and  the  defendant  excepts  to  the  judgment  of  the  court. 

Under  acts  of  1896-97,  page  330,  section  12,  declaring  the 
powers,  etc.,  of  the  city  court  of  Anniston,  it  is  especially 
provided  that,  as  to  the  conclusions  and  judgment  of  said 
court  on  the  evidence,  "the  supreme  court  shall  review  the 
same  without  any  presumption  in  favor  of  the  court  below 
on  the  evidence,"  etc.  As  this  provision  is  made  applicable 
to  all  cases  at  law  tried  in  said  court  without  a  jury,  it  ap- 
plies to  criminal  as  well  as  to  civil  cases:  Maxwell  v.  State, 
140  Ala.  131,  37  South.  266;  Holmes  v.  State  (Ala.),  39  South. 
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569.  The  case  of  Witherspoon  v.  State,  143  Ala.  65,  39  South. 
356,  in  so  far  as  it  contains  a  contrary  doctrine  as  to  an  act 
identical  in  terms  with  the  one  now  before  the  court,  is  over- 
ruled. 

As  to  what  force  and  effect  shall  be  given  that  portion  of 
the  section  in  question,  requiring  this  court  to  decide  the  case 
without  any  presumption  of  the  correctness  of  the  judgment 
below,  this  court  has  held  that  the  judgment  will  not  be  dis- 
turbed, unless  it  is  plainly  erroneous:  Woodrow  v.  Hawving, 
105  Ala.  247,  16  South.  720.  In  that  case  the  court  called 
attention  to  the  fact  that,  inasmuch  ^^  as  the  court  below  had 
the  opportunity  to  observe  the  manner  of  the  witnesses  in 
testifying,  it  had  a  better  opportunity  to  judge  of  their  truth- 
fulness, and  consequently  this  court  must  give  due  weight  to 
its  conclusions.  That  would  be  particularly  true  in  a  case  in 
which  there  was  conflict  in  the  testimony,  and,  on  the  other 
hand,  would  have  less  weight  where  the  facts  are  simple  and 
without  conflict. 

In  the  case  now  under  consideration  the  facts  are  few  and 
simple,  and  without  conflict.  The  only  testimony  is  by  the 
young  man  of  twenty  years  of  age  who  is  alleged  to  have 
bought  the  whisky,  and  the  defendant.  The  substance  of  the 
testimony  of  the  former  is  that  his  employer  requested  him 
to  go  and  get  a  bottle  of  whisky  for  his  sick  wife;  that  he 
went  to  the  place  where  the  defendant  was  employed,  and, 
after  stating  in  his  examination  in  chief  that  he  bought  a  pint 
of  whisky  from  defendant,  yet  on  cross-examination  stated 
that  he  asked  some  one  who  he  thinks  was  defendant,  though 
he  is  not  sure,  for  a  bottle  of  whisky ;  that  said  person  handed 
him  something  wrapped  in  a  paper,  and  he  paid  him  the  fifty 
cents  which  his  employer  had  given  him ;  that  he  did  not  un- 
wrap it,  and  consequently  could  not  swear  that  it  was  whisky, 
but  he  took  it  and  handed  it  to  his  employer.  The  testimony 
of  defendant  was  that  he  had  no  recollection  of  ever  having 
seen  said  youth,  but  cannot  state  positively  that  he  did  not  sell 
to  him. 

It  is  insisted  by  the  counsel  for  defendant,  first,  that  ad- 
mitting that  it  was  whisky  in  the  bottle  and  that  the  defend- 
ant was  the  person  who  sold  it,  yet  the  facts  testified  to  by 
the  witness  do  not  show  a  sale  to  the  minor,  as  he  was  act- 
ing merely  as  agent  for  Roberts.  It  will  be  observed  that  the 
minor  did  not  inform  the  seller  that  he  was  acting  as  agent 
for  anyone  else,  nor  did  he  bring  any  order  from  anyone. 
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but  simply  applied  for  the  whisky  and,  when  the  package  was 
handed  to  him,  paid  for  it.  The  court  holds  that  this  con- 
stituted a  sale  to  the  minor,  and  it  has  been  so  decided  by 
courts  of  other  states  having  similar  statutes:  Black  on  In- 
toxicating Liquors,  sec.  420;  Siceluff  v.  State,  52  Ark.  56,  11 
S.  W.  964;  Wallace  v.  State,  54  Ark.  542,  16  S.  W.  571; 
Neely  v.  State,  60  Ark.  66,  46  Am.  St.  Rep.  148,  28  S.  W. 
800,  27  L.  R.  A.  503;  »«  17  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  337. 

On  this  point  Justice  Dowdell  and  the  writer  dissent.  This 
is  a  point  which  has  not  been  decided  in  this  state.  In  the 
courts  of  other  states  the  decisions  are'generally  to  the  effect 
that  where  a  minor  purchases  on  an  order,  either  verbal  or 
written,  from  another  person,  the  sale  is  not  to  the  minor,  but 
to  the  person  for  whom  he  purchases  the  liquor,  and  this  prin- 
ciple is  applied,  even  where  the  order  is  merely  sent  verbally 
through  the  minor,  provided  the  minor  discloses  his  principal. 
On  the  other  hand,  it  is  as  generally  held  that,  although  the 
minor  really  purchases  for  another  and  merely  delivers  the 
liquor  to  his  principal,  yet  the  seller  is  liable  if  the  minor 
fails  to  disclose  to  him  the  fact  that  he  is  purchasing  for  the 
other.  From  an  examination  of  these  cases  in  other  states 
the  only  reason  which  we  have  been  able  to  discover  for  the 
distinction  is  the  analogy  of  the  rule  in  civil  cases,  under 
which,  when  an  agent  makes  a  contract  without  disclosing  his 
principal,  the  agent  is  liable  on  the  contract.  We  cannot  see 
any  analogy.  In  the  civil  case  the  agent  is  held  responsible  be- 
cause the  other  party  made  the  contract  with  him,  trusting 
to  his  responsibility,  and  he  cannot  deny  his  responsibility. 
The  reason  for  holding  that  the  seller  is  not  liable  in  the 
first  class  of  cases  is  because  of  the  fact  that  the  sale  was 
not  made  to  the  minor,  as  he  was  a  mere  agent,  acting  for 
another.  In  other  words,  in  the  language  of  the  cases,  he 
wfis  a  mere  conduit.  Accordingly,  they  also  hold  that,  al- 
though the  minor  may  state  that  he  is  buying  for  another, 
yet  if,  as  a  matter  of  fact,  that  is  not  true,  the  sale  is  to  him, 
and  the  seller  is  liable.  So  the  liability  seems  to  depend  upon 
the  facts  of  the  case,  and  not  upon  the  statements  or  repre- 
sentations of  the  parties.  A  party,  in  order  to  be  guilty  of 
a  criminal  offen.se,  must  not  only  intend  to  do  the  act,  but 
he  must  in  fact  do  an  act  which  is  violative  of  the  law,  and 
if  the  minor  is  really  simp>y  purchasing  for  another  person, 
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who  furnishes  the  money  for  him,  we  cannot  see  why  he  is 
any  the  less  the  mere  agent,  or  conduit,  simply  because  th^ 
seller  does  not  know  it.  If  a  man  fires  a  gun,  thinking  he  is 
shooting  a  man  and  intending  to  kill  him,  yet  as  a  matter  of 
fact  that  which  he  supposed  to  be  a  man  is  a  mere  wooden 
image,  although  morally  he  may  be  a  murderer,  yet  he  has 
not  violated  the  **^  law.  So  if  a  man  appropriates  an  article 
of  personal  property  to  his  own  use,  thinking  it  belongs  ti) 
another,  when  in  fact  it  is  his  own  property,  while  he  may 
be  a  thief  at  heart,  yet  he  has  not  violated  the  law.  Upon 
the  same  principle,  if  a  man  sells  whisky  to  a  minor,  without 
asking  or  knowing  how  or  why  he  purchases,  yet,  if  as  a 
matter  of  fact  the  minor  is  a  mere  agent  or  conduit  for  an- 
other, who  furnishes  the  money,  and  to  whom  he  delivers  the 
package  without  even  examining  its  contents,  the  sale  is  really 
made  to  the  principal,  and  the  seller  is  not  liable.  It  is  true 
that  this  principle  may  offer  an  inviting  field  for  perjury, 
yet  it  is  the  only  logical  solution  of  the  matter,  and  if  it 
should  be  provided  against,  it  is  a  matter  for  the  legislature  to 
consider  and  not  the  courts.  All  that  the  courts  can  do  is  to 
require  strict  scrutiny  as  to  the  evidence  in  said  cases. 

It  is  insisted,  second,  that  under  the  evidence,  even  if  the 
whisky  was  sold  to  the  minor,  it  was  by  permission  of  a 
person  "having  the  management  or  control"  of  the  minor. 
The  evidence  shows  that  the  minor  was  a  clerk  in  the  employ 
of  the  Dixie  Hardware  Company,  which  was  composed  of  the 
father  of  said  minor,  said  Roberts,  and  others.  The  order  be- 
ing an  entirely  personal  matter,  not  connected  in  any  way 
with  the  business,  it  cannot  be  said  that  said  Roberts  had 
"the  management  or  control"  of  said  minor  in  that  matter,  and 
in  such  manner  as  to  come  within  the  exception  mentioned 
in  section  5078  of  the  Code  of  Alabama  of  1896.  While  it  is 
true  that  the  minor,  as  witness  on  cro.ss-examination,  could 
not  state  positively  that  defendant  was  the  party  who  sold  to 
him,  yet  he  had  been  seeing  the  defendant  for  a  year  or  more, 
passing  on  the  .street,  and  thouglit  he  was  the  person,  that  he 
knew  other  persons  who  served  in  the  saloon,  that  it  was  not 
bought  from  either  of  them,  and  that  he  knew  that  "defend- 
ant stayed  in  that  part  of  the  saloon  where  whisky  was  sold 
by  the  bottle."  And  while  he  could  not  swear  it  was  whisky, 
yet  he  asked  for  whisky  at  a  place  where  whisky  was  sold, 
and  paid  for  whisky. 
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We  do  not  think  that,  under  the  evidence  in  this  case,  the 
finding  of  the  court  should  be  disturbed.  The  judgment  is 
affirmed. 

**  Haralson,  Tyson,  Anderson   and  Denson,  JJ.,  concur. 

Dowdell  and  Simpson,  JJ.,  dissent. 

McClellan,  C.  J.,  not  sitting. 


If  Liquor  is  Sold  to  a  Minor  who  at  the  time  declares  that  he  is  pur- 
chasing it  for  another,  whose  name  is  not  disclosed,  the  sale  must 
be  regarded  as  made  to  the  minor,  and  not  to  the  undisclosed  prin- 
cipal, and  the  seller  is  liable  to  punishment  under  a  statute  making 
it  criminal  to  sell  liquor  to  a  minor:  Neeley  v.  State,  60  Ark.  66,  46 
Am.  St.  Kep.  148. 


WESTERN  RAILWAY  v.  RUSSELL. 

[144  Ala.  142,  39  South.  311.] 

APPEAL — Harmless  Error. — If  the  defendant  has  the  benefit 
of  a  defense  under  the  general  issue,  it  is  harmless  error  to  sustain 
demurrers  to  special  pleas  setting  up  the  defense  available  under  the 
general  issue,     (p.  26.) 

MASTER  AND  SERVANT  —Injury  to  Servant— Sufficiency  of 
Complaint. — A  complaint  against  a  railroad  company  for  the  death 
of  its  engineer  due  to  defects  in  the  roadbed,  alleging  the  negligent 
failure  of  the  company  to  maintain  its  tracks  in  proper  condition,  and 
that  a  culvert  was  defectively  constructed  in  being  too  small  to  carry 
off  the  water  during  heavy  rains,  and  that  the  material  of  which  it 
was  constructed  had  become  weak  from  uecay,  is  sufficient  as  against 
demurrer,     (p.  26.) 

RAUiROADS — Duty  to  Warn  Trainmen  of  Dangers  in  Roadbed. 
Trainmen  do  not  assume  the  risk  of  defective  track  conditions  and 
have  a  right  to  assume  that  the  track  is  safe,  and  the  duty  to  warn 
them  of  defects  in  the  roadbed  rests  upon  the  company,     (p.  27.) 

RAILROADS — Injury  to  Employe — Contributory  Negligence.— 
An  averment  in  an  answer  to  a  complaint  of  an  engineer  for  injury 
received  that  he  so  carelessly  and  negligently  operated"  his  engine 
and  train  at  a  rapid  rate  of  speed  without  ascertaining  the  condi- 
tion of  the  road  ahead  of  him  as  to  run  into  a  washout,  which  could 
have  been  avoided  by  the  use  of  ordinary  care  and  diligence,  is  a 
mere  statement  of  the  conclusion  of  the  pleader,  and  is  not  permissi- 
ble in  pleading  contributory  negligence,  where  the  facts  must  be 
averred,     (p.  28.) 

RAILROADS — Negligence  Causing  Death  to  Employe — Con- 
tributory Negligence. — In  an  action  to  recover  for  the  death  of  a 
railroad  engineer  due  to  a  defective  roadbed,  a  plea  alleging  that 
the  deceased  had  been  warned  of  heavy  rainfalls  along  the  line  of 
the  road,  and  cautioned  to  look  out  for  high  water  at  all  waterways, 
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but  not  alleging  that  he  was  informed  of  the  dangerous  condition  at 
the  place  of  the  accident  or  that,  had  he  properly  watched,  he  could 
have  discovered  the  danger  in  time  to  avoid  the  accident,  is  not  suffi- 
cient as  a  plea  of  contributory  negligence,     (p.  28.) 

BAHiBOADS — Negligence  Causing  Death  to  Employ^ — Contrib- 
utory Negligence. — Although  a  railroad  engineer  knew  the  place  where 
he  ran  into  a  washout  causing  his  death,  but  was  not  informed  of  any 
unusual  conditions  existing  there  at  that  time,  he  was  not  guilty  of 
contributory  negligence  simply  because  he  failed  to  exercise  greater 
care  at  that  place  than  at  any  other,     (p.  29.) 

RAILROADS — Negligence  Causing  Death  of  Employe — Contrib- 
utory Negligence. — The  mere  fact  that  a  railroad  engineer  had  been 
warned  that  there  had  been  a  heavy  rainfall  along  the  road,  and 
cautioned  to  look  out  for  high  water  at  all  waterways,  will  not  pre- 
clude a  recovery  for  his  death,  caused  by  his  running  into  a  washout, 
without  any  negligence  on  his  part.     (p.  30.) 

RAILROADS — Negligence  Causing  Death  of  Employe — Assump- 
tion of  Risk. — Unless  a  railroad  engineer  is  warned  of  the  danger 
where  an  accident  happens,  or  knows  of  it  personally,  or  it  is  obvi- 
ously open  to  his  observation,  he  does  not  assume  the  risk  of  injury 
resulting  from  a  defective  roadbed,     (p.  31.) 

NEGLIGENCE  Causing  Death — Setoff  of  Damages. — In  an  ac- 
tion to  recover  damages  for  the  wrongful  death  of  a  person  caused  by 
negligence,  damages  alleged  to  have  been  caused  to  property  of  the 
defendant  through  the  negligence  of  the  deceased  cannot  be  used  as  a 
setoff,     (p.  31.) 

G.  P.  Harrison,  for  the  appellant. 

Cunn  &  Weil   and  J.  M.  Chilton,  for  the  appellee. 

150  TYSON,  J.  This  action  is  by  the  personal  representa- 
tive of  Thomas  J.  Russell,  deceased,  to  recover  damas^es  for 
alleged  negligence  on  the  part  of  defendants  resulting  in  his 
death. 

The  complaint  as  originally  filed  comprised  six  counts, 
and  nine  others  were  added  by  amendment.  Counts  8  and  10 
were  withdrawn  and  the  trial  was  had  on  the  remaining 
counts.  To  each  count  a  demurrer  was  interposed,  which 
was  overruled  by  the  trial  court.  These  several  rulings  are 
assigned  as  error.  There  is,  however,  no  such  insistence  in 
brief  of  appellant's  counsel  on  these  assignments  of  error  as 
devolves  upon  us  the  duty  of  passing  upon  them.  All  that  is 
said  is  that  they  are  insisted  on,  and  we  are  referred  to  the 
assignments  of  error,  and  the  demurrers  as  set  forth  in  the 
record.  This  amounts  to  no  insistence:  Williams  v.  Sprag- 
gins,  102  Ala.  424,  15  South.  247;  Ward  v.  Hood,  124  Ala. 
570,  82  Am.  St.  Rep.  285,  27  South.  245;  Syllacauga  Land 
Co.  V.  Hendrix,  103  Ala.  254,  15  South.  594;  2  Mayfield's 
Digest,  p.  133,  sec.  77   et  seq. 
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We  have,  however,  examined  each  count  of  the  complaint 
upon  which  the  case  was  tried  and  find  that  each  states  a 
cause  of  action.  In  some  of  the  counts  the  negligence  is  al- 
leged in  general  terms  to  have  consisted  in  the  failure  to 
maintain  the  track  in  proper  condition  for  the  passage  of 
trains ;  in  others,  that  the  culvert  was  defectively  constructed ; 
in  others,  the  defect  in  the  construction  ****  of  the  culvert 
is  stated  more  specifically  to  have  consisted  in  the  fact  that  it 
was  too  small  to  carry  off  the  water  that  would  accumulate 
during  heavy  rains ;  and  in  others,  that  the  materials  of  which 
the  culvert  was  constructed  had  become  weakened  by  decay. 

There  were  also  two  counts  (seventh  and  eighth)  predicated 
on  the  alleged  failure  of  the  servants  of  defendant  to  give 
warning  to  plaintiff's  intestate  of  the  conditions  as  they  ex- 
isted at  the  time  of  the  disaster. 

The  defendant  filed  originally  twelve  (12)  pleas  and  a  like 
number  were  added  by  amendment.  Of  course,  plea  one  (1) 
was  the  general  issue,  and  2,  3,  4,  5,  13,  15  and  16,  to  which 
demurrers  were  sustained,  set  up  in  different  forms  that  the 
washing  away  of  the  culvert  and  the  death  of  Russell  re- 
sulted from  a  rainfall  so  severe  and  unexampled  in  character 
as  to  amount  to  the  "act  of  God."  Without  considering  the 
various  grounds  of  demurrer  interposed  to  each  of  these  pleas, 
suffice  it  to  say  that,  if  they  presented  a  defense  to  the  action, 
and  therefore  the  court  erred  in  sustaining  the  demurrer,  the 
defendant  could  have  had  the  benefit  of  each  of  them  under 
the  plea  of  the  general  issue.  The  rulings  must,  therefore, 
be  regarded  as  innocuous:  Louisville  etc.  Ry.  Co.  v.  Hall,  131 
Ala.  161,  32  South.  603.  But  aside  from  this,  they  were 
clearly  no  answer  to  the  seventh  count. 

Pleas  7,  8,  9,  11,  21,  22  and  23  invoke  either  the  defense 
of  contributory  negligence  or  that  plaintiff's  intestate  as- 
sumed the  risk  of  the  injury  which  caused  his  death. 

Plea  7  is  as  follows:  "That  before  plaintiff's  intestate  sus- 
tained the  injury  complained  of  as  alleged  in  said  complaint, 
and  while  in  charge  of  said  train,  he  was  notified  by  defend- 
ant that  there  had  been  heavy  rains  along  the  line  of  defend- 
ant's railway,  and  was  cautioned  to  look  out  for  high  water 
at  all  low  places  and  waterways;  that  notwith-standing  said 
notification  and  caution,  and  in  disregard  thereof,  the  said 
intestate  so  carelessly  and  negligently  operated  said  engine 
and  train  as  to  run  into  a  washout,  which  could  have  been 
avoided  by  the  use  of  reasonable  care  and  diligence;  where- 
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fore  defendant  avers  the  injury  complained  of  was  the  result 
of  the  careless  and  nef^ligent  conduct  of  plaintiff's  intestate 
in  disregard  of  such  notice  and  caution  in  operating  said  en- 
gine *°^  and  train,  thereby  contributing  to  his  own  injury, 
and  that  such  careless  and  negligent  conduct  was  the  proxi- 
mate cause  of  the  injury  complained  of." 

Speaking  of  the  duties  railway  companies  owe  their  em- 
ployes operating  their  trains,  we  said  in  Northern  Alabama 
Ry.'  Co.  V.  Shea,  142  Ala.  119,  37  South.  796:  "Trainmen  do 
not  assume  the  risk  of  defective  track  conditions.  They 
have  a  right  to  assume  that  the  track  is  safe.  It  is  not  their 
duty,  but  the  duty  of  their  employers  to  keep  it  in  proper  con- 
dition. The  acquaintance  which  trainmen  are  required  to 
have  with  the  premises,  and  to  acquire  which  they  are  carried 
over  the  road  on  trains  before  being  put  in  charge  of  trains, 
is  more  an  acquaintance  with  the  line,  so  to  say,  than  with 
the  track.  They  must  know,  and  in  the  way  indicated  they 
are  taught  the  conditions  of  the  line  in  respect  of  stations, 
stopping-places,  switches,  grades,  curves  and  distances.  With 
these  things  they  have  to  do;  but  not  with  the  track  itself  in 
respect  of  its  condition  and  maintenance.  This  plaintiff,  a 
brakeman,  was  not  charged  with  knowledge  of  the  defects  in 
this  track,  but,  on  the  contrary,  had  a  right  to  assume  without 
investigation  that  the  track  was  in  good  and  safe  condition." 
The  same  principle  was  also  declared  in  Louisville  etc.  R.  R. 
Co.  V.  Baker,  106  Ala.  624,  17  South.  452;  Union  Pac.  Ry.  Co. 
V.  O'Brien,  161  U.  S.  457,  16  Sup.  Ct.  Rep.  618,  40  L.  ed. 
766.  For  a  failure  to  discharge  these  duties,  the  defendant 
could  not  relieve  itself  by  any  such  general  notification  or 
caution  as  is  alleged  in  the  plea. 

In  Dresser  on  Employer's  Liability  Act,  section  99,  it  is 
said :  "The  master  does  not  discharge  the  duty  cast  upon  him 
by  giving  a  general  warning  of  danger,  but  he  is  bound  so 
to  point  out  and  instruct  about  the  risk  that  the  servant  may 
appreciate  what  he  is  to  encounter  and  know  how  he  may 
avoid  it.  Mere  information  in  advance  that  the  service  gen- 
erally or  a  particular  thing  connected  with  it  was  dangerous 
might  give  him  no  adequate  notice  or  understanding  of  the 
kind  and  degree  of  danger  which  would  necessarily  attend 
the  actual  performance  of  his  work." 

It  is  true  tlie  statement  quoted  relates  to  the  duty  im- 
posed upon  the  master  to  give  warning  of  latent  dangers  or 
to  inexperienced  servants  in  respect  to  trainmen  who  ^^^  had 
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no  duties  to  perform  regarding  the  proper  maintenance  of 
the  track. 

It  is  not  alleged  that  the  engineer  was  informed  of  the 
dangerous  conditions  existing  at  the  culvert,  or  that,  had  he 
kept  a  lookout,  he  could  have  ascertained  those  conditions  in 
time  to  have  averted  the  injury.  The  averment  that  he  so 
carelessly  and  negligently  operated  his  engine  and  train  as 
to  run  into  a  washout,  which  could  have  been  avoided  by 
the  use  of  ordinary  care  and  diligence,  is  the  mere  statement 
of  the  conclusion  of  the  pleader,  and  is  not  permissible  in 
pleading  contributory  negligence,  where  the  facts  must  be 
averred:  Southern  R.  Co.  v.  Shelton,  136  Ala.  191,  34  South. 
194;  Tennessee  etc.  R.  R.  Co.  v.  Hemdon,  100  Ala.  451,  14 
South.  287;  Louisville  etc.  R.  R.  Co.  v.  Markee,  103  Ala.  160, 
49  Am.  St.  Rep.  21,  15  South.  511.  The  court  dd  not  err  in 
sustaining  the  demurrer. 

Plea  8  was  substantially  the  same  as  7,  with  the  added 
averment,  "that  notwithstanding  said  notification  and  cau- 
tion and  in  disregard  thereof,  the  said  intestate  carelessly  and 
negligently  ran  his  said  train  at  a  rapid  rate  of  speed  with- 
out ascertaining  the  condition  of  the  road  ahead  of  him, 
which  he  could  have  done  by  the  use  of  proper  care  and 
diligence,"  etc. 

It  will  be  seen  that  the  plea  is  open  to  the  same  criticism 
as  the  seventh.  It  was  not  the  duty  of  the  engineer,  on  any 
such  general  notice,  to  do  more  in  the  way  of  examination  of 
the  roadways  or  waterways  than  could  be  done  consistently 
with  the  performance  of  his  own  duties  as  engineer;  and 
there  is  no  averment  that,  consistently  with  the  performance 
of  his  own  duties,  he  could  have  discovered  the  situation  at 
the  point  where  he  was  injured. 

Plea  9  was  the  same  as  7  and  8,  with  the  added  averment 
that  the  deceased,  "well  knowing  the  location  of  the  place 
where  it  is  alleged  he  was  injured,  and  that  it  was  a  water- 
way, negligently  and  carelessly  failed,  before  attempting  to 
run  his  said  engine  and  train  thereover,  to  ascertain  the  con- 
dition of  the  track  or  roadway  over  said  waterway." 

The  added  averment  falls  far  short  of  correcting  the  de- 
fects pointed  out  in  the  former  pleas.  The  only  fact  added 
as  imposing  upon  the  engineer  the  duty  of  examining  *^*  the 
road  at  the  place  where  he  was  injured,  is  "that  he  well  knew 
the  locality."  There  is  no  averment  that  he  knew  or  was  in- 
formed of  any  conditions  existing  at  the  place,  at  the  time, 
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that  required  greater  care  on  his  part  than  at  other  water- 
ways. ■ 

Plea  11  invokes  as  a  defense  the  assumption  of  risk.  It  is 
alleged  "that  the  injury  complained  of  occurred  immediately 
after  a  very  heavy  and  excessive  fall  of  rain  on  the  line  of 
defendant's  railway;  that  plaintiff's  intestate  knew  this  fact, 
and  also  knew  the  condition  of  defendant's  roadway  at  said 
place,  and  with  such  knowledge  voluntarily  undertook  to 
operate  said  engine  and  train  at  said  time  and  place,  and 
thereby  assumed  the  risk  of  the  injury  which  resulted  in  his 
death." 

Whether  deceased  knew  of  the  condition  of  defendant's 
roadway  at  said  place,  as  those  conditions  existed  at  the 
time  he  attempted  to  cross,  the  plea  does  not  aver.  Constru- 
ing its  averment  most  strongly  against  the  pleader,  he  pos- 
sessed only  such  knowledge  of  its  conditions  as  he  had  pre- 
viously acquired.  It  does  not  appear  what  "condition"  de- 
ceased knew,  and  there  is  an  evident  failure  to  allege  that 
he  knew  of  any  conditions  existing  at  the  time  that  made 
it  dangerous  to  cross  with  his  engine  and  train.  Before  it 
could  be  said  he  assumed  the  risk,  it  must  appear  either  that 
he  was  properly  warned  of  the  danger,  or  that  it  was  open 
and  patent:  Louisville  etc.  R.  R.  Co.  v.  Stutts,  105  Ala.  368, 
53  Am.  St.  Rep.  127,  17  South.  29;  Louisville  etc.  R.  R.  Co. 
V.  Baker,  106  Ala.  624,  17  South.  452 ;  Alabama  etc.  R.  R.  Co. 
V.  Brooks,  135  Ala.  401,  33  South.  181,  and  authorities  there 
cited. 

Plea  21  alleges  that  "plaintiff's  intestate  was  guilty  of  con- 
tributory negligence,  in  that  before  he  had  reached  the  place 
where  he  was  injured  he  was  notified  by  the  defendant  that 
there  had  been  very  heavy  rains  at  the  place  where  the  injury 
occurred,  and  cautioned  him  to  look  out  for  high  water  at 
said  place;  that  notwithstanding  said  notification  and  caution 
which  was  given  in  ample  time  for  said  intestate  to  have 
acted  thereon,  and  in  disregard  thereof,  he,  plaintiff's  in- 
testate, with  a  full  knowledge  of  the  location  where  said  in- 
jury occurred,  negligently  failed  to  approach  said  place  with 
caution,  but  negligently  and  carelessly  ran  his  engine  and 
train  *'*'*  over  the  same  at  a  high  rate  of  speed,"  etc. 

It  will  be  observed  it  is  not  alleged  that  plaintiff's  intestate 
failed  "to  look  out  for  high  water  at  said  place,"  or  that,  if 
he  had  done  so,  he  could  have  seen  the  conditions  that  made 
it  obviously  dangerous  to  attempt  to  cross.     The  averment 
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that  he  had  "full  knowledge  of  the  location"  is  by  no  means 
the  equivalent  of  an  allegation  that  he  knew  the  culvert  had 
been  Avashed  out  or  the  dangerous  condition  caused  by  the 
stoppage  of  the  water,  or  that  he  could  have  discovered  the 
danger  by  the  exercise  of  due  care,  and  the  failure  to  make 
these  necessary  averments  is  not  remedied  by  the  statement 
that  deceased  "negligently  and  recklessly  ran  his  engine  and 
train  over  the  same  at  a  high  rate  of  speed";  a  mere  conclu- 
sion of  the  pleader,  which,  as  we  have  said  above,  is  an  in- 
sufficient averment  in  pleas  of  this  character. 

The  twenty-second  plea  sets  up  contributory  negligence, 
and  is  substantially  the  same  as  the  seventh  and  eighth.  It 
avers  the  same  notification  that  heavy  rains  had  fallen  along 
the  line  of  the  defendant's  road,  and  the  same  caution  to 
look  out  for  high  water  at  all  low  places  and  waterways. 
It  is  alleged  that  notwithstanding  said  notification  and  cau- 
tion, "said  intestate  carelessly  and  negligently  ran  his  said 
engine  and  train  at  a  rapid  rate  of  speed  without  ascertain- 
ing the  condition  of  the  road  ahead  of  him,  which  he  could 
have  done  by  the  use  of  the  proper  care  and  diligence,  and 
which  it  was  his  duty  to  do  before  attempting  to  pass  over 
the  place  where  the  injury  occurred.  Wherefore,"  etc. 
What  we  have  said  in  respect  of  the  seventh  and  eighth  pleas 
is  applicable  to  this  one.  Furthermore,  it  is  not  alleged  that 
he  failed  to  keep  a  lookout,  or  that  he  could  have  maintained 
such  a  lookout  consistently  with  his  other  and  primary  duties 
as  would  have  enabled  him  to  ascertain  the  conditions  then 
existing;  and  finally,  the  breach  of  duty  is  alleged  by  way 
of  conclusion  merely. 

The  defense  of  the  assumption  of  the  risk  was  invoked  by 
the  twenty-third  plea,  which  alleged  that  "the  injury  oc- 
curred immediately  after  a  very  heavy  and  excessive  fall  of 
rain  on  the  line  of  defendant's  railway,  and  that  plaintiff's 
intestate  was  notified  in  ample  time  by  defendant  of  this 
fact,  and  further,  that  plaintiff's  intestate  was  cautioned 
^'^^  to  look  out  for  high  water  at  said  place;  and  defendant 
avers  that  it  was  the  duty  of  plaintiff's  intestate  after  re- 
ceiving said  notice  not  to  have  crossed  said  place  without  as- 
certaining that  it  was  safe  and  notwithstanding  this  notice 
and  duty,  and  with  such  knowledge  on  his  part,  voluntarily 
undertook  to  run  said  engine  and  train  of  cars  at  a  rapid 
rate  of  speed  over  said  place,  and  thereby  assumed  the  risk 
of  injury  which  resulted  in  his  death." 
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This  plea,  it  is  evident,  is  open  to  the  objections  nrged  to 
all  the  others  of  the  same  character.  There  are  no  facts 
stated  showing  that  the  danger  was  open  to  ordinary  obser- 
vation and  known  to  deceased — necessary  allegations  before 
deceased  could  be  said  to  have  assumed  the  risk,  or  even 
that  he  failed  to  keep  a  lookout.  As  a  plea  of  the  assumption 
of  risk,  it  is  nowhere  averred  that  the  danger  was  obvious. 
There  is  no  distinct  averment  in  either  of  the  pleas  that  plain- 
tiff's intestate  knew  of  the  dangerous  conditions  existing  at 
tlie  culvert  when  he  attempted  to  pass,  or  that  they  were 
of  so  obvious  a  character  that  he  could,  consistently  with  the 
performance  of  his  duties,  have  ascertained  these  conditions. 

The  demurrer  to  plea  10  was  properly  sustained.  Tlie 
plea  alleges  that  the  injury  complained  of  was  the  result  of 
a  mere  accident  incident  to  the  work  in  which  plaintiff's  in- 
testate was  engaged.  It  is  sufficient  to  say  that,  if  the  facts 
were  true  as  stated,  the  defendant  was  not  guilty  of  the  neg- 
ligence charged  in  the  complaint  and  denied  by  the  plea  of 
the  general  issue:  Going  v.  Steel  &  Wire  Co.,  141  Ala.  537, 
37  South.  784;  Milligan  v.  Pollard,  112  Ala.  465,  20  South. 
620. 

The  averments  of  plea  12  are  substantially  the  same  as 
in  pleas  7  and  8,  with  the  added  statement  that  as  the  result 
of  the  negligence  of  plaintiff's  intestate,  the  defendant  sus- 
tained damage  to  its  cars,  etc.,  in  a  sum  stated,  which  the 
plaintiff  offers  to  set  off  against  the  demands  sued  for. 

As  we  have  already  shown,  the  averments  of  the  plea  do 
not  sustain  the  charge  of  contributory  negligence;  but  if  it 
were  otherwise,  the  damages  alleged  to  have  been  sustained 
could  not  be  set  off  in  an  action  of  this  character,  where  it 
is  sought  to  recover  damages  for  injuries  ^'''  alleged  to  have 
resulted  from  defendant's  negligence:  Code,  sec.  27.  In  each 
of  the  cases  cited  to  the  proposition  by  appellant,  the  action 
was  in  assumpsit. 

Plea  "A"  was  interposed  to  the  seventh  count  of  the  com- 
plaint, which  alleges  the  negligent  failure  of  the  defendant 
to  give  warning  to  plaintiff's  intestate  of  the  dangerous  con- 
ditions existing  at  the  place  where  the  injury  occurred. 

The  plea  alleges  that  defendant's  servants  did  not  know 
of  those  conditions  in  time  to  give  such  warning.  Whether 
the  defendant  had  made  any  efforts  to  inform  itself  does  not 
appear,  and  this  failure  to  allege  such  effort  was  one  of  the 
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pounds  of  demurrer  interposed:  Robinson  Min.  Co.  v.  Tol- 
bert,  132  Ala.  462,  31  South.  519. 

Moreover,  if  the  defendant  was  guilty  of  no  negligence  in 
failing  to  warn  plaintiff's  intestate,  that  fact  could  have  been 
shown  on  issue  joined  to  the  seventh  count  of  the  complaint, 
which  alleged  such  negligent  failure.  What  has  been  said 
disposes  of  the  rulings  upon  the  pleadings. 

The  remaining  assignments  of  error  are  predicated  upon 
rulings  which  must  be  shown  by  a  bill  of  exceptions.  The 
paper  in  the  record,  purporting  to  be  a  bill  of  exceptions, 
must  be  disregarded,  because  the  order  of  April  29,  1903,  ex- 
tending the  time  for  its  signing,  was  made  by  the  court,  and 
not  by  the  judge:  Western  Railway  of  Alabama  v.  Amett, 
137  Ala.  414,  34  South.  997 ;  Scott  v.  State,  141  Ala.  39,  37 
South.  366. 

Affirmed. 

McClellan,  C.  J.,  Simpson  and  Anderson,  JJ.,  concurring. 


A  'Railway  Company  owes  to  its  employes  operating  trains  the  duty 
to  exercise  reasonable  care  and  diligence  to  provide  and  maintain  a 
safe  track  on  which  to  run  its  trains;  and  this  duty  it  cannot  delegate 
80  as  to  escape  responsibility  for  its  nonperformance:  Rogers  v. 
Cleveland  Ry.  Co.,  211  111.  126,  103  Am.  St.  Eep.  185,  and  eases  cited 
in  the  cross-reference  note  thereto.    . 


CENTRAL  FOUNDRY  COMPANY  v.  BENNETT. 

[144  Ala.  184,  39  South.  574.] 

NEGLIGENCE  CAUSING  DEATH— Evidence  of  Earning  Ca- 
pacity.— In  an  action  to  recover  for  loss  of  life  caused  by  negligence 
it  may  be  shown  that  the  deceased  was  a  bright,  economical  a,nd  indus- 
trious boy,  learning  his  trade  quickly,  as  a  circumstance  to  go  to  the 
jury  in  fixing  his  present  earning  capacity  and  future  expectancy. 
(p.  33.) 

NEGLIGENCE  CAUSING  DEATH — Evidence— Wages  of 
Skilled  Mechanics. — In  an  action  to  recover  for  loss  of  life  caused  by 
negligence,  evidence  to  show  what  wages  a  skilled  mechanic  earned 
per  day  is  not  admissible  when  it  is  shown  that  the  deceased  had  been 
learning  the  trade  only  about  seven  weeks,  while  it  required  a  three 
years'  apprenticeship  to  become  a  skilled  mechanic,     (p.  34.) 

Action  by  the  administrator  of  T.  Bennett,  deceased,  who 
at  the  time  of  his  death,   was   employed  by  the  Central 
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Foundry  Company  and  who  was  then  about  sixteen  and 
one-half  years  of  age.  The  boy  Bennett  was  killed  while 
assisting  another  employe  to  adjust  a  belt  on  a  rapidly 
revolving  pulley,  under  orders  from  the  superintendent  of 
the  foundry.  There  was  a  defect  in  the  belt  which  caused 
it  to  break  and  strike  Bennett,  killing  him  instantly. 

W.  Percy,  for  the  appellant. 

F.  S.  White  &  Sons,  for  the  appellee. 

^**^  ANDERSON,  J.  The  right  given  a  personal  represen- 
tative to  sue  for  injuries  resulting  in  the  death  of  his  in- 
testate, as  provided  by  section  1751  of  the  Code  of  1896. 
is  intended  as  a  remedy  for  compensation  to  those  having 
a  pecuniary  interest  in  the  person  killed,  and  the  amount  of 
recovery  is  limited  to  the  value  of  such  interest:  3  Wood's 
Railway  Law,  p.  1536,  sec.  414.  "That  the  jury  may  have 
proper  data  from  which  a  pecuniary  interest  may  be  fixed, 
it  is  proper  to  admit  evidence  of  the  age,  probable  dura- 
tion of  life,  habits  of  industry,  means,  business,  earnings, 
health,  skill  of  deceased,  and  reasonable  future  expectations; 
and  perhaps  there  are  other  facts  which  should  exert  a  just 
influence  in  determining  the  pecuniary  damage  sustained": 
Louisville  etc.  R.  R.  Co.  v.  Orr,  91  Ala.  548,  8  South.  3G0. 
While  under  the  rule  laid  down  a  jury  would  not  be  rigidly 
restricted  in  assessing  damages  to  the  earnings  of  intestate 
at  the  time  of  his  death,  and  where  intestate,  as  in  this 
case,  is  shown  to  have  been  bright,  economical  and  in- 
dustrious, the  jury  might  consider  the  fact  that  these  quali- 
ties, with  age  and  experience,  would  bring  increased  earn- 
ing capacity.  We  do  not  think,  however,  that  it  was  per- 
missible for  the  plaintiff  to  have  proven  the  earning  ^^'  ca- 
pacity of  a  man  proficient  in  a  trade,  when  the  evidence 
shows  the  intestate  was  wearing  the  swaddling  clothes  oi 
apprenticeship.  Such  evidence  was  speculative  and  remote, 
and  the  defendant's  objection  thereto  should  have  been  sus- 
tained. He  had  served  but  six  or  seven  weeks  at  this  trade, 
and  the  undisputed  evidence  was  that  it  required  a  service 
of  three  years  to  become  a  skilled  machinist. 

In  the  case  of  Brown  v.  Chicago  etc.  Ry.  Co.,  64  Iowa, 
652,  21  N.  W.  193,  the  court  says:  "Plaintiff  was  permitted, 
against  defendant's  objection,  to  prove  that  firemen,  em- 
ployed on  defendant's  engines,  when  they  had  sufficient  ex- 
Am.  St.  Rep.,  Vol.  113—3 
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perience,  and  had  acquired  the  requisite  skill,  were  some- 
times employed  as  engineers,  and  when  so  employed  they 
were  paid  an  increased  compensation  for  their  services. 
This  evidence  was  admitted  for  the  purpose  of  showing  what 
the  earnings  of  the  intestate  would  probably  have  been  if 
he  had  lived  the  natural  period  of  his  life.  In  our  opinion 
it  was  not  competent.  In  determining  the  damages  which 
the  estate  of  a  decedent  will  sustain  in  consequence  of  his 
death,  and  such  as  it  is  reasonably  certain  would  have  oc- 
death,  it  is  proper  to  consider  his  calling  at  the  time  of  his 
death,  his  ability,  the  amount  of  his  earnings,  and  the  like 
circumstances;  and  the  estimate  should  be  made  with  ref- 
erence to  such  facts  as  actually  existed  at  the  time  of  his 
curred  in  the  future,  but  for  his  death.  It  is  not  claimed 
that  he  possessed  the  skill  requisite  for  the  employment, 
and  whether  he  ever  would  have  acquired  that  skill  was 
uncertain.  The  evidence  should  therefore  have  been  ex- 
cluded." In  Bonnet  v.  Galveston  etc.  Ry.,  89  Tex.  72,  33 
S.  W.  334,  the  court  says:  "Although  it  has  been  testified 
that  the  deceased,  just  before  his  death,  was  preparing  him- 
self to  become  a  machinist  and  an  engineer,  the  court  did 
not  err  in  excluding  the  evidence  as  to  the  wages  that  ma- 
chinists and  engineers  ordinarily  receive  for  their  services. 
The  probability  of  his  becoming  an  engineer  and  machinist 
was  too  remote,  contingent  and  speculative  to  throw  any 
light  on  his  probable  future  earnings.  It  was  calculated  to 
mislead,  rather  than  aid,  the  jury  in  determining  the  ques- 
tion of  damages."  For  other  authorities  on  this  subject,  see 
Colorado  ^****  Coal  etc.  Co.  v.  Lamb,  6  Colo.  App.  255,  40 
Pac.  255;  Chase  v.  Burlington  etc.  Ry.,  76  Iowa,  675,  39  N. 
W.  196;  Richmond  etc.  R.  R.  v.  Elliott,  149  U.  S.  267,  13 
Sup.  Ct.  Rep.  837,  37  L.  ed.  728. 

Since  all  of  the  assignments  of  error  insisted  upon  are 
predicated  on  the  admission  of  thia  evidence,  we  need  not 
consider  them  separately. 

The  judgment  of  the  city  court  is  reversed  and  the  cause 
remanded. 

Haralson,  Dowdell  and  Denson,  JJ.,  concur. 


The  BlemenU  and  Measure  of  Damages  in  aettons  for  causing  the 
death  of  a  person  are  discussed  in  the  note  to  Louisville  etc.  Ry.  Co.  v. 
Goodykoontz,  12  Am.  St.  Kep.  375-383;  and  in  the  recent  cases  of  St. 
Louis  etc.  Ey.  Co.  v.  Haist,  71  Ark.  258,  100  Am.  St.  Rep.  65;  Smith  v. 
Middleton,  112  Ky.  588,  99  Am.  St.  Rep.  308.     In  determiniug  what 
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damages  are  sustained  by  a  parent  from  the  death  of  a  minor  child,  it 
has  been  held  that  regard  may  be  had  to  the  calling  of  the  father, 
since  experience  teaches  that  children  frequently  follow  the  same  gen- 
eral class  of  business  as  that  of  their  parents:  Fox  v.  Oakland  etc.  St. 
Ky.,  118  Cal.  55,  62  Am.  St.  Eep.  216, 


TENNESSEE  COAL,  IRON  AND  RAILROAD  COMPANY 
V.  BRIDGES. 

[144  Ala.  229,  39  South.  902.] 

MASTER  AND  SERVANT — Sufaclency  of  Complaint. — A  com- 
plaint for  injury  to  a  servant  caused  by  his  being  struck  by  defend- 
ant's railroad  engine,  failing  to  charge  that  the  person  whose  negli- 
gence is  complained  of  was  in  charge  of  such  engine,  does  not  state  a 
good  cause  of  action,     (pp.  36,  37.) 

MASTER  AND  SERVANT — Sufficiency  of  Complaint. — A  com- 
plaint alleging  that  an  injury  to  a  servant  resulted  from  the  wanton, 
reckless  or  intentional  act  of  a  fellow-servant,  but  not  alleging  that 
the  master  was  guilty  of  negligence  in  the  selection  of  such  servant, 
in  the  orders  given  him,  or  otherwise,  does  not  state  a  good  cause  of 
action,     (p.  37.) 

MASTER  AND  SERVANT— Injury  to  Fellow-servant.— Al- 
though a  master  is  liable  for  the  wanton,  reckless,  willful,  or  inten- 
tionial  acts  of  his  employe,  when  acting  within  the  scope  of  his  employ- 
ment, yet  when  the  injury  is  to  a  fellow-servant,  the  master  is  not 
liable,  unless  the  case  is  brought  within  statutory  provisions,  or  if  the 
common-law  liability  is  relied  on,  negligence  must  be  alleged  and 
shown  in  the  master  himself,     (p.  37.) 

MASTER  AND  SERVANT— Injury  to  Fellow-servant.— A 
master  is  not  liable  to  those  in  his  employ  for  injuries  resulting  from 
the  negligence,  carelessness,  or  misconduct  of  a  fellow-servant,  (p. 
38.) 

TRIAL — Instructions. — If  a  complaint  contains  several  counts, 
it  is  proper  to  refuse  a  charge  instructing  the  jury,  if  it  believes  the 
evidence,  to  find  for  the  defendant  on  one  of  the  counts,     (p.  38.) 

NEGLIGENCE,  CONTRIBUTORY— Defense.— To  sustain  the 
defense  of  contributory  negligence,  the  conduct  of  the  plaiutill  must 
be  negligent,  and  must  also  contribute  proximately  to  the  injury,  (p. 
38.) 

NEGLIGENCE— CONTRIBUTORY— Willful  Injury.— If  there 
is  evidence  tending  to  sustain  counts  of  wanton,  reckless,  and  inten- 
tional misconduct  of  another  resulting  in  injury  to  the  plaintiff,  it  is 
proper  to  refuse  to  instruct  the  jury  that  if  there  was  a  safe  way 
for  plaintiff  to  have  discharged  his  duties,  and  an  obviously  dangerous 
way,  and  he  chose  such  dangerous  way,  he  cannot  recover,     (p.  38.) 

NEGLIGENCE — Assumption  of  Risk. — ^If  the  evidence  shows 
that  injury  to  a  servant  was  the  result  of  willful,  wanton  and  reckless 
conduct  of  the  defendant's  engineer,  a  plea  that  plaintiff  assumed  the 
risk  is  no  defense,     (p.  38.) 
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Action  ior  damages  for  personal  injury  to  an  employ^. 
The  first  coimt  in  the  complaint  alleged  the  negligence  of 
the  defendant,  through  its  servant,  an  engineer  in  charge 
of  defendant's  engine,  by  negligently,  wantonly  and  reck- 
lessly running  his  engine  against  plaintiff  and  knocking  him 
off  a  trestle.  Such  engineer  was  alleged  to  be  a  fellow-ser- 
vant with  plaintiff.  The  following  charges  were  requested 
by  the  defendant  and  refused  b)"^  the  court : 

"3.  Gentlemen  of  the  jury,  there  is  no  evidence  of  wanton, 
willful  or  intentional  injury  on  the  part  of  the  defendant's 
servant,  Street,  toward  plaintiff;  and  if  you  believe  the 
evidence  in  this  case  you  must  find  for  the  defendant  on 

the  first  and  fifth  counts  of  the  complaint 5.  The 

court  charges  the  jury  that  there  is  no  evidence  of  willful, 
wanton  or  intentional  injury  on  the  part  of  Street;  and  if 
they  believe  the  evidence  they  must  find  for  the  defendant  on 

the  first  and  fifth  counts 7.  If  the  jury  believe  from 

the  evidence  that  plaintiff's  conduct  proximately  contributed 
to  his  own  injury,  then  he   cannot   recover  in  this  case, 

and  your  verdict  must  be  for  the  defendant 9.  If 

the  jury  believe  from  the  evidence  that  the  plaintiff  could 
have  performed  his  duties  in  unloading  the  car  without  be- 
ing upon  the  running  board  of  the  trestle,  where  the  car 
to  be  unloaded  was  being  placed,  and  that  he  could  hav3 
remained  in  a  place  of  safety  until  the  car  was  placed,  then 
he  contributed  by  his  own  negligence  proximately  to  his  in- 
jury, and  he  cannot  recover 12.  If  the  jury  believe 

from  the  evidence  that  there  was  a  safe  way  and  an  ob- 
viously dangerous  way  for  the  plaintiff  to  discharge  the 
duties  of  his  employment,  and  the  plaintiff  selected  the 
obviously  dangerous  way  of  performing  said  duties,  and 
he  was  thereby  injured,  I  charge  you  that  the  plaintiff  was 
guilty  of  cmtributory  negligence  in  selecting  the  dangerous 
way  to  perform  his  duties,  and  cannot  recover  in  this  case, 
and  your  verdict  should  be  for  the  defendant." 

Judgment  for  plaintiff  and  defendant  appealed. 

Tillman,  Grub,  Bradley  &  Morrow,  for  the  appellant. 

Kirk,  Carmichael  &  Rather,  for  the  appellee. 

*»«  SIMPSON,  J.  The  first  count  of  the  complaint  is 
not  a  count  under  the  statute,  because  it  does  not  allege 
that  the  party  whose  negligence  is  complained  of  was  in 
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charge  of  an  engine  on  a  railroad:  Code  1896,  sec.  1749, 
subsec.  5;  Sloss-Sheffield  Steel  &  Iron  Co.  v.  Mobley,  139 
Ala.  425,  36  South.  181.  As  a  complaint  at  common  law 
gaid  count  alleges  that  the  injury  resulted  from  the  wanton, 
reckless  or  intentional  act  of  a  fellow-servant  ^^'  of  plain- 
tiff, but  does  not  allege  or  show  that  the  master  was  guilty 
of  negligence  in  the  selection  of  said  servant,  or  in  the 
orders  given  him,  or  otherwise.  Consequently,  the  demur- 
rer to  this  count  should  have  been  sustained :  2  Labatt  on 
Master  and  Servant,  p.  2355,  sec.  855a;  Lawler  v.  Andro- 
scoggin R.  R.  Co.,  62  Me.  463,  16  Am.  Rep.  492.  While 
it  is  true  that  under  our  decisions  a  master  is  liable  for 
the  wanton,  reckless,  willful  or  intentional  acts  of  his  em- 
ploye, when  acting  within  the  scope  of  his  employment,  yet 
that  does  not  abrogate  the  principle  that  when  the  injury 
is  to  a  fellow-servant  the  master  is  not  liable,  unless  the  case 
is  brought  within  the  statute  or,  if  the  common-law  liability 
is  relied  on.  negligence  be  alleged  and  shown  in  the  master 
himself:  1  Labatt  on  Master  and  Servant,  pp.  391,  392,  sec. 
177,  and  note.  Southern  Ry.  Co.  v.  Wildman,  119  Ala.  565, 
24  South.  764,  Gilliam's  Case,  70  Ala.  268,  Highland  Ave. 
R.  Co.  V.  Robinson,  125  Ala.  483,  28  South.  28,  and  City 
Delivery  Co.  v.  Henry,  139  Ala.  162,  34  South.  389,  were  all 
cases  of  injury  to  a  passenger  or  a  stranger;  and  the  case 
of  Southern  Ry.  Co.  v.  Moore,  128  Ala.  434,  29  South.  659, 
merely  decides  that,  in  a  case  within  the  statute,  the  fact 
that  the  injury  was  from  the  willful,  wanton,  reckless  or 
intentional  wrong  of  the  fellow-servant  does  not  prevent  a 
recovery,  the  same  as  if  it  was  negligence,  strictly  speaking. 
The  general  principle  is  that  the  "master  is  not  liable  to 
those  in  his  employ  for  injuries  resulting  from  the  negli- 
gence, carelessness,  or  misconduct  of  a  fellow-servant":  Lan- 
ing  V.  New  York  Cent.  R.  Co.,  49  N.  Y.  521,  10  Am.  Rep. 
417. 

The  demurrer  to  the  fourth  count  of  the  complaint  was 
improperly  overruled.  Said  count  alleges  that  defendant 
was  operating  a  furnace  in  Colbert  county,  and  was  opera- 
ting a  locomotive  along  a  certain  railroad  track,  but  it  does 
not  allege  that  the  engine  or  car  was  on  any  railroad  track : 
See  Mobley 's  Case,  139  Ala.  425,  36  South.  181.  Notwith- 
standing acts  of  1903,  page  182,  requiring  these  actions 
to  be  brought  in  the  county  where  the  injury  occurred, 
or  in  the  county  where  plaintiff  resides,  it  is  not  neces- 
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sary  to  allege  these  matters  in  the  complaint,  as  it  is  a 
matter  of  defense  to  be  pleaded.  The  demurrer  to  the 
fifth  count  should  also  have  been  sustained:  See  Mobley's 
^*  Case,  139  Ala.  425,  36  South.  181,  and  others  referred 
to.  The  court  finds  in  the  record  no  demurrers  to  the  sixth 
count  of  the  complaint. 

As  there  was  a  conflict  in  the  evidence  on  the  subject 
of  giving  or  obeying  signals  to  stop,  and  of  the  safety  or 
unsafety  of  the  position  on  the  running-board,  and  on  the 
question  whether  or  not  the  engineer  ran  the  car  further 
than  the  signals  authorized,  also  as  to  whether  plaintiff  was 
knocked  off  by  the  car  or  by  the  body  of  Gay,  the  court 
properly  refused  to  give  the  general  charge  for  defendant. 
Charges  3  and  5,  requested  by  the  defendant,  were  prop- 
erly refused.  Where  the  complaint  contains  several  counts, 
it  is  proper  to  refuse  a  charge  instructing  the  jury,  if 
they  believe  the  evidence,  to  find  for  the  defendant  on 
one  of  the  counts:  United  States  Fidelity  etc.  Co.  v.  Habil, 
138  Ala.  3-48,  35  South.  344;  Bessemer  Liquor  Co.  v.  Till- 
man, 139  Ala.  462,  36  South.  40. 

The  court  did  not  err  in  refusing  to  give  charge  7,  re- 
quested by  defendant.  In  ordei  to  sustain  the  defense  of 
contributory  negligence,  the  conduct  of  the  plaintiff  must 
be  negligent,  and  must  also  contribute  proximately.  This 
charge  does  not  refer  it  to  the  jury  to  determine  whether 
plaintiff  was  negligent.  A  man's  conduct  may  proximately 
contribute  to  his  injury,  yet  he  may  have  been  free  from  any 
negligence.  Charge  7  was  properly  refused.  The  court 
properly  refused  to  give  charge  12,  requested  by  the  de- 
fendant, as  there  were  counts  in  the  complaint  alleging 
willful,  wanton  and  reckless  conduct  on  the  part  of  the 
engineer,  and  the  court  is  not  prepared  to  say  that  there 
was  no  evidence  from  which  the  jury  might  find  that  said 
allegations  were  sustained.  Charge  9  was  properly  refused, 
because  it  did  not  hypothesize  that  the  running-board  was 
a  place  obviously  dangerous. 

The  demurrers  to  pleas  2  and  3  were  properly  sustained, 
as  said  pleas  do  not  sufficiently  set  forth  any  defense. 

For  the  errors  pointed  out  the  judgment  of  the  court  is 
reversed  and  the  cause  remanded. 

McClellan,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  concur. 
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The  Eule  that  a  Master  is  not  Liable  to  his  servant  for  injuries  due 
to  the  negligence  of  a  fellow-servant,  provided  he  has  exercised  due 
care  in  his  selection  of  employes  (Louisville  etc.  E.  R.  Co.  v.  Dillard, 
114  Tenn.  240,  108  Am.  St,  Rep.  894;  Desantels  v.  Cloutier,  189  Mass. 
349,  109  Am.  St.  Rep.  641;  notes  to  Houston  etc.  Ry.  Co.  v.  DeWalt, 
97  Am.  St.  Rep.  884;  Brazil  Block  Coal  Co.  v.  Gibson,  98  Am.  St.  Rep. 
289),  applies  in  case  of  willful  or  intentional  acts  of  negligence:  Illi- 
nois Steel  Co.  V.  Bauman,  178  111.  351,  69  Am.  St.  Rep.  31G. 


FIRST  NATIONAL  BANK  v.  CHANDLER. 

.  [144  Ala.  286,  39   South.   822.] 

MASTER  AND  SERVANT — Care  in  Selection  of  Servants. — 
The  master  must  exercise  due  and  reasonable  care  in  the  selection  and 
retention  of  his  servants,  with  reference  to  their  fitness  and  compe- 
tency,    (p.  42.) 

MASTER  AND  SERVANT. — The  Liability  of  Employers  for 
Injury  Caused  by  the  Incompetency  of  a  Fellow-servant  dejiends  upon 
its  being  established  by  affirmative  proof  that  such  incompetency  was 
actually  known  to  the  master,  or  that,  if  he  had  exercised  due  and 
proper  diligence,  he  would  have  learned  that  which  would,  in  law, 
charge  him  with  such  knowledge,     (p.  42.) 

MASTER  AND  SERVANT— Negligence  of  Master— Burden  of 
Proof. — The  presumption  is  that  a  master  has  exercised  proper  care 
in  the  selection  of  his  servant,  and  it  is  incumbent  upon  the  person 
charging  negligence  in  this  respect  to  show  it  by  proper  evidence. 
This  may  be  done  by  showing  specific  acts  of  incompetency  and  bring- 
ing them  home  to  the  knowledge  of  the  master,  or  by  showing  them  to 
be  of  such  nature,  character,  and  frequency  that  the  master,  in  the 
exercise  of  due  care,  must  have  had  them  brought  to  his  notice,  (pp. 
42,  43.) 

MASTER  AND  SERVANT. — Specific  Acts  of  Incompetency  of 
Fellow-servants  cannot  be  shown  to  prove  that  such  servants  were  neg- 
ligent in  doing,  or  omitting  to  do,  the  act  complained  of.     (p.  43.) 

MASTER  AND  SERVANT — Incompetent  Servants — Proximate 
Cause. — The  incompetency  of  a  servant,  in  all  cases,  in  order  to  charge 
the  master  with  negligence,  must  be  the  proximate  cause  of  the  injury. 
The  mere  fact  that  the  servant  was  incompetent  and  the  master  had 
knowledge  thereof  is  of  no  importance,  unless  therein  is  found  the 
cause  of  the  injury  or  a  cause  contributory  thereto,  without  which  it 
might  not  have  happened,     (p.  43.) 

MASTER  AND  SERVANT — Incompetent  Servants. — Negli- 
gence such  as  unfits  a  person  for  service  or  rendejs  it  negligent  in  a 
master  to  retain  him  in  the  employment,  must  be  habitual,  rather 
than  occasional,  or  of  such  a  character  as  to  render  it  imprudent  to 
retain  him  in  the  service.  A  single  exceptional  act  will  not  prove  a 
servant  incapable  or  negligent,     (p.  43.) 

MASTER  AND  SERVANT — Incompetent  Servants — Waiver  of 
Negligence  of  Master. — If  the  injured  servant  knew  of  the  incompe- 
tency of  his  offending  fellow-servant  as  well  as  his  master  knew  of  it, 
and,  notwithstanding  such  knowledge,  continued  in  the  employment 
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without  ob.iection,  he  thereby  waived  the  negligence  of  the  master  in 
retaining  in  his  employ  such  incompetent  servant,     (p.  44.) 

MASTER  AND  SERVANT — Incompetent  Servant — Negligence 
of  Master. — If  it  is  sought  to  recover  for  injury  to  a  servant  caused 
by  the  alleged  incompetency  of  a  fellow-servant,  it  is  not  necessary 
that  the  complaint  in  charging  negligence  should  state  the  quo  mode, 
or  negative  the  fact  that  plaintiff  knew  of  such  incompetency  before 
going  into  the  place  of  danger  where  the  injury  was  received,  (p. 
44.) 

MASTER  AND  SERVANT — Incompetent  Servant — Negligence 
of  Master. — If  a  complaint  for  injury  to  a  servant  charges  the  master 
at  common  law  in  failing  to  inform  himself  of  the  incompetency  of 
a  fellow-servant  of  plaintiff,  it  is  not  necessary  in  such  complaint  to 
lay  such  failure  to  some  person  intrusted  by  the  master  with  manage- 
ment and  superintendence,  (p.  44.) 

MASTER  AND  SERVANT— Negligence  of  Fellow-servant.— If 
a  servant  is  injured  by  the  negligence  of  a  fellow-servant  in  the 
operation  of  an  elevator  while  the  injured  servant  was  at  work  in 
the  shaft,  the  fact  that  the  latter  stated  that  he  had  only  a  small 
amount  of  work  to  do  and  that  he  would  be  through  with  it  in  a  few 
moments  did  not  justify  the  elevator  operator  in  causing  the  elevator 
to  descend  the  shaft  without  first  ascertaining  that  the  shaft  was 
clear.  Especially  when  such  statement  was  not  made  to  him  or  to 
anyone  authorized  to  act  upon  it.     (p.  44.) 

MASTER  AND  SERVANT — Incompetent  Servant — Evidence. — 
Proof  of  the  fact  that  a  servant  disobeyed  his  master's  instructions  is 
competent  on  the  issue  of  the  servant's  incompetency,     (p.  45.) 

APPELLATE  PRACTICE. — It  is  Harmless  Error  to  sustain  a 
demurrer  to  certain  pleas,  when  the  defendant  has  the  benefit  of  all 
the  matters  set  up  therein  under  the  pleas  remaining,     (pp.  45,  46.) 

MASTER  AND  SERVANT — Incompetent  Servant. — If  it  is 
sought  to  recover  for  injury  to  a  servant  caused  by  the  alleged  in- 
competency of  a  fellow-servant,  an  answer  alleging  that  the  injured 
servant  had  knowledge  of  his  fellow-servant's  ability  to  do  his  work 
is  insufficient  to  charge  the  injured  servant  with  knowledge  of  the 
incompetency  of  such  fellow-servant,     (p.  46.) 

EVIDENCE — Opinion. — An  inquiry  as  to  whether  an  al- 
leged incompetent  servant  was  a  wide-awake,  attentive  boy  while 
engaged  in  his  duties,  is  not  open  to  the  objection  that  it  calls  for 
the  opinion  of  the  witness,  who  is  not  an  expert,     (p.  46.) 

TRIAL — Affirmative  Charge. — If  the  evidence  clearly  makes 
a  case  for  the  jury,  thcf  defendant  is  not  entitled  to  a  general  affirma- 
tive charge,     (p.  46.) 

MASTER  AND  SERVANT — Incompetent  Servant. — An  instruc- 
tion that  if  an  injury  to  a  servant  was  caused  by  the  slipping  of  the 
brake  of  an  elevator,  he  cannot  recover,  is  properly  refused  when  the 
jury  is  entitled  to  find  that  the  slipping  of  such  brake  was  caused  by 
the  incompetency  of. a  fellow-servant  of  the  plaintiff,     (p.  46.) 

MASTER  AND  SERVANT— Injury  to  Servant.- If  an  em 
ploy6  is  injured  by  the  operation  of  an  elevator  below  the  first  floor 
of  a  building,  while  he  was  in  the  elevator  shaft  in  the  basement, 
a  request  to  charge  concerning  the  running  of  such  elevator  to  the 
first  floor  is  properly  refused,     (p.  47.) 

TRIAL — Verdict — Excessivcness. — ^If  there  are  counts  in  a 
complaint  that  claim  more  than  the  amount  of  the  verdict,  it  is  not 
excessive  because  it  is  for  more  than  is  claimed  in  some  other  counts. 
(p.  47.) 
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Chandler,  the  appellee,  was  employed  by  the  appellant 
to  repair  his  elevator  shaft  between  the  first  floor  and  the 
basement  of  his  building,  and  after  notifying  the  elevator 
boy  that  he  had  gone  to  work  and  not  to  bring  the  elevator 
down  to  the  first  floor  until  he  was  notified  to  do  so,  he 
began  his  work,  and  while  so  engaged  the  elevator  boy 
brought  the  elevator  down  upon  him,  severely  and  per- 
manently injuring  him. 

The  following  are  the  charges  asked  by  the  appellant  and 
refused  by  the  court: 

"Charges  1  to  6  were  the  affirmative  charges  with  hypoth- 
esis as  to  the  several  counts  of  the  complaint.  Charge  7 : 
'If  the  jury  believe  from  the  evidence  in  this  case  that  the 
injury  to  the  plaintiff  was  caused  by  the  brake  slipping,  then 
the  plaintiff  cannot  recover.'  Charge  8:  'If  the  jury  be- 
lieve from  the  evidence  in  this  case  that  Lewis  received  in- 
structions not  to  run  the  elevator  below  the  second  floor 
of  the  building  and  was  obeying  said  instructions,  and 
that  while  Lewis  was  obeying  said  instructions,  the  plain- 
tiff told  Lewis  that  the  elevator  could  be  brought  down 
and  that  it  would  not  interfere  with  the  plaintiff  (or  words 
to  that  effect),  and  further,  believe  that  Lewis,  after  he 
told  him  as  above  (if  the  jury  believe  the  plaintiff  told 
Lewis  as  above),  continued  to  operate  said  elevator  below 
the  second  floor  until  plaintiff  was  injured,  then  the  plaintiff 
cannot  recover.'  Charge  9:  'If  the  jury  believe  from  the 
evidence  that  the  injury  to  the  plaintiff  was  caused  either 
by  his  own  neglect  in  failing  to  take  precautions  for  his 
safety,  or  if  the  jury  believe  that  the  injury  to  the  plaintiff 
was  caused  by  the  neglect  of  Murphy  in  telling  Bryant 
to  take  the  carpet  to  the  basement  on  the  elevator,  or  by 
the  fault  of  Bryant  in  telling  the  said  Lewis  (if  he  did  tell 
him)  that  Murphy  said  for  Lewis  to  take  him  to  the  base- 
ment, or  if  the  jury  believe  said  injury  was  caused  in  any 
other  way  than  by  the  neglect  of  Lewis,  the  plaintiff'  cannot 
recover,  and  the  verdict  must  be  for  the  defendant. '  Charge 
10:  'If  the  jury  believe  from  the  evidence  that  the  said 
Lewis  was  instructed  not  to  operate  the  elevator  below  the 
floor,  and  that  Lewis  obyed  said  instructions  until  Mr. 
Pelzer  came,  and  if  the  jury  believe  from  the  evidence 
that  when  Pelzer  came  plaintiff  told  the  elevator  boy  that 
the  elevator  could  be  brought  down  without  interfering 
with  him  (plaintiff),  and  if  they  further  believe  that  there- 
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after  said  Lewis  continued  to  operate  said  elevator  down 
to  the  first  floor  until  the  plaintiff  was  injured,  and  the 
plaintiff  said  nothing  further  to  Lewis  as  to  how  far  down 
to  operate  the  elevator,  the  plaintiff  is  not  entitled  to  a 
verdict.'  Charge  11:  'If  the  jury  believe  from  the  evidence 
that  Joe  Bryant  was  told  by  Belton  Murphy  to  take  a  rug 
or  carpet  on  the  elevator  to  the  basement,  and  that  Joe 
Bryant  went  to  the  elevator  and  told  the  elevator  boy,  Lewis, 
that  Belton  Murphy  said  for  him  (Lewis)  to  take  him 
(Bryant)  to  the  basement,  and  in  pursuance  of  what  Bryant 
said  Lewis  ran  the  elevator  down  to  the  basement,  then 
the  injury  to  the  plaintiff  was  not  caused  by  the  incompe- 
tency of  Lewis,  and  the  plaintiff  cannot  recover.'  " 

T.  W.  Watts  and  Rushton  &  Coleman,  for  the  appellant. 

J.  M.  Chilton  and  F.  S.  Ball,  for  the  appellee. 

^^"^  ANDERSON,  J.  The  counts  to  which  demurrers  were 
overruled  and  upon  which  this  case  was  tried  in  the  court 
below  are  not  based  upon  any  statutory  liability  under  the 
employers'  liability  act,  but  seek  to  recover  damages  un- 
der the  common  law  for  the  negligence  of  the  master  in 
employing  or  retaining  an  incompetent  servant  to  run  and 
manipulate  its  elevator.  The  master  must  exercise  due  and 
reasonable  care  in  the  selection  of  his  servants,  with  ref- 
erence to  their  fitness  and  competency.  "He  must  also 
exercise  the  same  degree  of  care  in. the  matter  of  the  re- 
tention of  his  servants  in  his  service,  for  his  responsibility 
is  the  same  whether  the  want  of  skill  of  a  servant  or  his 
incompetency  from  other  causes  existed  when  he  was  hired 
or  has  come  up  since,  if  he  has  been  continued  in  the  ser- 
vice with  notice  or  knowledge,  either  actual  or  presumed, 
of  such  unfitness  by  the  master.  Liability  on  the  part  of 
an  employer  for  an  injury  caused  by  the  incompetency  of 
a  fellow-servant  depends  upon  its  being  established  by  af- 
firmative proof  that  such  incompetency  was  actually  known 
by  the  master,  or  that,  if  he  had  exercised  due  and  proper 
diligence,  he  would  have  learned  that  which  would  charge 
him  in  the  law  with  such  knowledge The  presump- 
tion is  that  the  master  has  exercised  proper  care  in  the 
selection  of  the  servant.  It  is  incumbent  on  the  party 
charging  negligence  in  this  respect  to  show  it  by  proper 
evidence.     This  may  be  done  by  showing  specific  acts  of 
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incompetency  and  bringing  them  home  to  the  knowledge 
of  the  master  or  company,  or  by  showing  them  to  be  of 
such  nature,  character  and  frequency  that  the  master,  in 
the  exercise  of  due  care,  must  have  had  them  brought  to 
his  notice.  But  such  specific  acts  of  alleged  incompetency 
cannot  be  shown  to  prove  that  the  servant  was  negligent 
in  doing  or  omitting  to  do  the  act  complained  of.  So  it 
is  proper,  when  repeated  acts  of  carelessness  and  incom- 
petency of  a  certain  character  are  shown  on  the  part  of 
the  servant,  to  leave  it  to  the  jury  whether  they  did  come 

to  the  knowledge  if  he  had  exercised  ordinary  care 

It  is  understood,  of  course,  that  the  incompetency  of  the 
servant  in  all  cases,  in  order  to  charge  the  master,  was  the 
proximate  cause  of  the  injury.  The  mere  fact  that  the 
servant  was  incompetent  and  the  ^^^  master  had  knowledge 
thereof  is  of  no  importance,  unless  therein  is  found  the 
cause  of  the  injury,  or  a  cause  contributory  thereto,  with- 
out which  it  might  have  been  avoided  or  not  have  hap- 
pened": Bailey  on  Master's  Liability  for  Injuries  to  Ser- 
vants, 47,  54,  70;  Laning  v.  New  York  etc.  R.  R.  Co.,  49  N. 
Y.  521,  10  Am,  Rep.  417;  Chicago  etc.  R.  R.  v.  Harney, 
28  Ind.  28,  92  Am.  Dec.  282;  Michigan  Cent.  R.  R.  v.  Gil- 
bert, 46  Mich.  179,  9  N.  W.  243;  Kersey  v.  Kansas  City 
R.  R.,  79  Mo.  362;  Hayes  v.  Western  R.  R.,  3  Cush.  270; 
Johnston  v.  Pittsburg  W.  R.  R.  Co.,  114  Pa.  443,  7  Atl.  184. 
It  seems  to  be  the  rule  at  law  that,  in  order  for  the 
plaintiff  to  recover  against  the  defendant,  he  is  bound  to 
show  by  affirmative  testimony:  1.  That  the  injury  was  the 
result  of  the  act  or  omission  of  some  fellow-servant;  2. 
That  said  fellow-servant  was  incompetent  for  the  duty  he 
had  to  perform;  3.  That  the  fact  of  his  incompetency  was 
known  to  the  defendant,  or  that  it  or  its  manager  or  super- 
intendents acquired  a  knowledge  of  it  during  his  employ- 
ment and  before  the  accident,  or  by  due  diligence  could 
have  learned  of  his  incompetency :  Snodgrass  v.  Carnegie 
Steel  Co.,  173  Pa.  228,  33  Atl.  1104.  Negligence  such  as 
unfits  a  person  for  service,  or  such  as  renders  it  negligent 
in  a  master  to  retain  him  in  the  employment,  must  be 
habitual,  rather  than  occasional,  or  of  such  a  character  as 
to  render  it  imprudent  to  retain  him  in  service.  A  single 
exceptional  act  will  not  prove  a  person  incapable  or  neg- 
ligent :  Conrad  v.  Gray,  109  Ala.  130,  19  South.  398 ;  Balti- 
more Elevator  Co.  v.  Neal,  65  Md.  438,  5  Atl.  338 ;  Harvey 
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V.  New  York  etc.  Ry.  Co.,  88  N.  Y.  481;  Couch  v.  Coal 
Co.,  46  Iowa,  17;  Huffman  v.  Chicago  etc.  Ry.  Co.,  78  Mo. 
50.  It  is  also  a  rule  of  the  common  law  still  in  force  that 
if  the  servant  knew  of  the  incompetency  of  the  offending 
servant  as  well  as  the  master,  or  had  equal  knowledge,  and, 
notwithstanding  such  knowledge,  continued  in  the  employ- 
ment without  objection,  he  waives  the  negligence  of  the 
master  in  this  respect:  Laning  v.  New  York  etc.  Ry.  Co., 
49  N.  Y.  521,  10  Am.  Rep.  417;  Wright  v.  New  York  etc. 
Ry.  Co.,  25  N.  Y.  562;  Mad  River  etc.  R.  R.  v.  Barber,  5 
Ohio  St.  541,  67  Am.  Dec.  312. 

The  grounds  of  the  demurrer  to  the  effect  that  the  com- 
plaint fails  to  aver  that  the  fellow-servant,  Lewis,  '^^^  had 
any  superintendence  intrusted  to  him,  or  that  it  fails  to  aver 
any  of  the  essentials  to  a  recovery  under  the  employers' 
liability  act  (section  1749  of  the  Code  of  1896),  were  with- 
out merit.  The  complaint  avers  a  common-law  liability  for 
injuries  due  to  the  negligence  of  Archibald  Lewis,  result- 
.ing  from  the  incompetency  of  Lewis,  and  that  defendant 
knew  of  his  incompetency  and  negligently  retained  him. 
If  the  plaintiff  knew  of  the  incompetency  of  Lewis  before 
going  into  the  shaft  that  would  be  defensive  matter,  and  it 
is  not  necessary  for  the  complaint  to  negative  the  fact.  Nor 
was  it  necessary  for  the  complainant,  in  charging  negli- 
gence, to  state  the  quo  modo :  Mary  Lee  etc.  Ry.  Co.  v. 
Chambliss,  97  Ala.  171,  11  South.  897;  Georgia  P.  Ry.  Co. 
v.  Davis,  92  Ala.  300,  25  Am.  St.  Rep.  47,  9  South.  252; 
Kansas  City  etc.  R.  R.  Co.  v.  Sanders,  98  Ala.  293,  13  South. 
57;  Conrad  v.  Gray,  109  Ala.  130,  19  South.  398.  The  de- 
murrers to  the  first  count  were  properly  overruled.  The  de- 
murrers to  the  third  count  are  the  same  as  those  filed  to 
the  first,  and  simply  seek  to  '^ thresh  over  old  straw,"  and 
were  properly  overruled. 

The  ninth  count  charges  the  defendant  with  negligence 
for  th&  failure  to  exercise  reasonable  diligence  to  inform 
itself  of  the  unfitness  of  the  said  Lewis,  and  it  was  not 
necessary  to  lay  the  failure  to  some  one  intrusted  with  the 
management  and  superintendence.  The  demurrers  to  the 
count  were  properly  overruled.  The  demurrers  to  the 
eleventh  count  have  been  treated  under  the  first  and  ninth 
counts,  and  were  properly  overruled. 

The  demurrers  to  the  twelfth  and  thirteenth  counts  as 
amended  were  properly  overruled.     We  do  not  understand 
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the  amended  counts  to  be  a  departure  from  the  original  cause 
of  action. 

The  demurrers  to  pleas  6.  8,  and  9  were  properly  sus- 
tained. The  fact  that  the  plaintiff  stated  that  he  had  only 
a  small  amount  of  work  to  do,  and  he  would  be  through 
with  it  in  a  few  minutes,  did  not  justify  said  Lewis  in  caus- 
ing said  eleveator  to  descend  in  the  shaft,  within  an  hour, 
without  having  first-  ascertained  whether  the  plaintiff  was 
in  said  shaft,  as  the  plea  does  not  aver  that  the  statement 
was  made  to  Lewis  or  anyone  else  authorized  to  act  upon 
the  statement:  Williamson  ^***  v.  Jones,  43  W.  Va.  562,  64 
Am.  St.  Rep.  891,  27  S.  E.  411,  38  L.  R.  A.  694. 

The  seventh  plea  was  subject  to  the  demurrer  interposed. 
The  fact  that  the  plaintiff  told  the  operator  that  the  descent 
of  the  elevator  at  the  time  Pelzer  wished  to  go  up  to  the  first 
floor  could  be  made  was  no  license  to  the  operator  to  con- 
tinue to  come  down  or  to  go  to  the  basement. 

Pleas  10  and  11  set  up  no  defense  to  the  action,  and  the 
demurrers  were  properly  sustained.  The  complaint  charges 
the  elevator  boy,  Lewis,  with  being  incompetent  because  of 
carelessness  and  inattention,  and  the  fact  that  he  disobeyed 
the  defendant's  orders  is  but  an  averment  of  his  unfitness, 
and  does  not  relieve  the  defendant  from  liability,  as  the 
charge  against  the  defendant  is  for  keeping  an  incompetent 
servant.  If  he  disobeyed  his  master's  instructions,  that  was 
but  an  act  of  inattention  to  his  duties.  The  authority  cited 
and  relied  upon  by  counsel  for  appellant  to  sustain  the 
position  that  the  master  is  not  liable  for  injuries  resulting 
from  disobedience  of  his  orders  (Laughran  v.  Brewer,  113 
Ala.  509,  21  South.  415)  has  no  application  to  this  case. 
In  that  case  the  very  gist  of  the  action  was  the  act  or 
omission,  made  or  done  in  obedience  to  the  rules  of  the  mas- 
ter and  under  the  employer's  liability  act.  The  case  at  bar 
IS  under  the  common-law  liability  for  keeping  an  incom- 
petent servant,  and  disobedience  to  orders  is  but  an  act  of 
incompetency. 

It  is  insisted,  however,  that  no  sufficient  ground  of  de- 
murrer was  interposed  to  the  tenth  plea.  The  grounds 
interposed  to  the  fourth  plea  were  set  up  to  the  tenth,  and 
we  think  the  fourth  ground  thereof  is  sufficient  to  test  the 
sufficiency  of  the  plea.  It  is  harmless  error  to  improperly 
sustain  a  demurrer  to  certain  pleas,  where  the  defendant 
has  the  benefit  of  all  the  matters  set  up  therein  under  pleas 
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remaining:  Taylor  v.  Corley,  113  Ala.  580,  21  South.  404; 
Smith  V.  Heineraan,  118  Ala.  195,  72  Am.  St.  Rep.  150,  24 
South.  364;  Booth  v.  Dexter  S.  F.  E.  Co.,  118  Ala.  369.  24 
South.  405;  Farley  Nat.  Bank  v.  Henderson,  118  Ala.  441, 
24  South.  428.  The  defendant  got  the  full  benefit  of  plea 
12  under  the  general  issue. 

^**  Pleas  13  and  14  simply  aver  that  the  plaintiff  knew 
of  the  said  Lewis'  ability  to  operate  the  elevator,  but  does 
not  charge  him  with  knowledge  of  the  incompetency  of  the 
said  Lewis,  due  to  his  carelessness  and  inattention,  and  the 
demurrers  were  properly  sustained. 

The  objection  to  the  question  to  the  witness  Ha.stings. 
"Was  Lewis  a  wide-awake,  attentive  boy  during  the  time 
he  was  engaged  in  his  duties?"  was  certainly  not  based 
upon  a  good  ground,  "that  it  called  for  an  opinion  and 
the  witness  was  not  an  expert."  We  do  not  accept  it  as 
calling  for  an  opinion ;  but,"  if  it  did,  it  related  to  a  sub- 
ject that  did  not  require  expert  evidence  as  to  an  opinion. 
It  requires  no  expert  to  tell  how  a  person  looks — if  sleepy 
or  awake,  if  mad  or  in  a  good  humor,  if  excited  or  quiet 
and  composed.  Nor  did  the  court  err  in  excluding  the 
answer.  The  answer,  if  an  opinion,  Avas  but  the  mere  short- 
hand rendering  of  the  facts,  and  could  be  given,  subject  to 
cross-examination  as  to  the  facts  on  which  it  is  based : 
South  &  North  Alabama  R.  R.  v.  McLendon,  63  Ala.  266; 
Raisler  v.  Springer,  38  Ala.  703,  82  Am.  Dec.  736;  Avary 
v.  Searcy,  50  Ala.  54;  Wharton  on  Evidence,  see.  510.  Nor 
did  the  trial  court  err  in  reference  to  the  similar  question 
to  and  answer  of  the  witness  Cody. 

The  motion  to  exclude  the  testimony  of  Murphy  that  he 
had  been  informed  of  the  conduct  of  Lewis  was  properly 
overruled.  Murphy  had  testified  that  he  had  charge  of 
the  building;  that  Baldwin,  the  president,  and  the  man  who 
hired  Lewis,  told  him  "to  look  after  the  operation  of  the 
elevator  and  to  take  charge  of  Archie  Lewis."  It  is  not 
material  that  he  had  no  authority  to  discharge  Lewis.  He 
had  authority  to  look  after  him,  and  it  was  his  duty  to  re- 
port his  misconduct  to  his  superior. 

Charges  1  to  6,  inclusive,  were  properly  refused.  The  evi- 
dence made  it  clearly  a  question  for  the  jury,  and  the 
defendant  was  not  entitled  to  the  general  affirmative  charge 
under  any  of  the  counts. 
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Charge  7  was  properly  refused.  Even  if  the  slipping  of 
the  brake  caused  the  injury,  the  jury  could  have  found 
that  the  slipping  of  the  brake  was  caused  by  the  inattention 
or  carelessness  of  the  elevator  boy,  Lewis. 

Charge  11  was  properly  refused.  If  jMurphy  told  Bry- 
ant to  go  to  the  basement  in  the  elevator  and  take  the  rug, 
*-^^  and  Bryant  so  informed  Lewis,  and  Lewis  took  the  ele- 
vator down  as  a  result  of  said  instruction,  the  jury  could 
have  inferred  that  Lewis  was  negligent  in  making  the  de- 
scent without  first  ascertaining  if  plaintiff  was  still  in  the 
shaft. 

Charge  8  was  properly  refused.  Even  if  plaintiff  did  tell 
Lewis  to  bring  the  elevator  down,  it  "vvas  no  license  to  him 
to  continue  to  do  so.  Besides,  the  plaintiff  testified  that 
he  told  him  not  to  come  after  that  one  time. 

Charge  10  was  properly  refused.  If  not  otherwise  bad, 
it  is  hypothesized  on  the  running  of  the  elevator  to  the 
first  floor,  when  the  evidence  shows  that  the  injury  was 
caused  by  running  it  below  the  first  floor  and  upon  the 
plaintiff  while  in  the  basement. 

Charge  9  was  properly  refused.  The  injury  may  have 
been  caused  by  IMurphy  telling  Bryant  to  take  the  carpet 
to  the  basement  on  the  elevator,  yet  the  jury  might  infer 
that  Lewis  was  negligent  in  going  down  with  the  elevator. 
It  is  true  the  charge  asks  a  finding  for  the  defendant  if 
"the  injury  was  caused  any  other  way  than  by  the  neg- 
lect of  Lewis."  But  these  are  alternative  and  disjunctive 
postulations,  all  of  which  ignore  tlie  negligence  of  Lewis. 
except  the  la.st  one. 

There  was  no  error  in  rendering  the  verdict  for  three 
thousand  five  hundred  dollars.  There  is  nothing  in  the  con- 
tention that  it  was  in  excess  of  tlie  sum  claimed  in  counts 
12  and  13.  Said  counts  were  for  fifteen  thousand  dollars, 
and  were  amended  after  demurrer  was  sustained  by  set- 
ting out  special  damages,  and  whicli  did  not  contain  in  the 
estimate  anything  for  future  incapacity.  Besides,  if  said 
counts  did  claim  less  than  the  amount  recovered,  there  were 
other  counts  that  claimed  more,  and  the  verdict  was  refer- 
able to  the  good  counts. 

In  view  of  the  evidence,  practically  undisputed  as  to  the 
character  of  injuries  sustained,  and  which  are  of  a  per- 
manent nature,  we  do  not  consider  that  the  sum  awarded 
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was  excessive.     The  motion  for  a  new  trial  was  properly 
overruled. 

The  judgment  of  the  city  court  is  affirmed. 

McClellan,  C.  J.,  and  Dowdell  and  Denson,  JJ.,  concur. 


The  'Rule  that  an  Employe  Assumes  the  Fisl-  of  the  negligence  of  his 
fellow-servants  (Tennesee  Coal  etc.  Co.  v.  Bridges,  144  Ala.  229,  ante, 
p.  35,  and  cases  cited  in  the  cross  reference  note  thereto),  implies 
that  the  employer  has  exercised  due  care  in  selecting  and  retaining  in 
his  service  competent  employes:  Jenson  v.  Great  Northern  Ry.  Co.,  72 
Minn.  175,  71  Am.  St.  Rep.  475;  Chicago  etc.  R.  R.  Co.  v.  Champion, 
9  Ind.  App.  510,  53  Am.  St.  Rep.  357;  Handley  v.  Daly  Min.  Co.,  15 
Ut^h,  189,  62     Am.  St.  Rep.  916. 


SOUTHERN  RAILWAY  COMPANY  v.  JOHNSON. 

[144   Ala.   361,   39   South.   376.] 

CABBIEBS — Negligence — Passengers,  Who  are. — If  a  person 
who  has  notified  a  train  conductor  that  he  intends  to  travel  on  his 
train,  in  attempting  to  board  it  while  in  motion,  is  thrown  to 
the  ground  by  a  sudden  jerk  of  the  train  necessary  to  its  move- 
ment, the  relation  of  carrier  and  passenger  does  not  exist,  and  he 
cannot  recover  for  the  injury  received  from  his  fall.     (pp.  48,  49.) 

H.  McDaniel  and  Pettus  &  Jeffries,  for  the  appellant. 

3^2  SIMPSON,  J.  In  this  case  the  evidence  produced 
by  the  plaintiff  himself  shows  that  the  plaintiff  remained 
in  a  saloon,  not  connected  with  the  railroad  depot  or  wait- 
ing-room, until  the  train  had  started  and  was  running  from 
one  to  three  miles  per  hour  (according  to  the  statement  of 
different  witnesses),  and  then  ran,  took  hold  of  the  railing 
of  the  caboose,  but  fell.  The  only  evidence  of  anything  in 
regard  to  the  movement  of  the  train  which  might  have 
caused  the  fall  of  plaintiff  was  his  statement  that  when 
he  undertook  to  take  hold  of  the  other  railing  with  his 
left  hand,  "It  gave  a  sudden  jerk  and  threw  me  back. 
They  were  putting  on  more  steam  or  something  like  that. 
It  went  faster,  when  it  gave  that  sudden  jerk  and  jerked 
my  left  hand  loose.  It  swung  me  around  behind  the  train 
and  I  fell." 

In  the  first  place,  there  was  no  proof  that  the  jerk  was 
anything  more  than  what  was  proper  and  necessary  in  the 
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movement  of  the  train,  but,  on  the  contrary,  the  plain- 
tiff himself  states  that  "They  were  putting  on  more  steam 
or  something  like  that,"  which  was  evidently  the  proper 
thing  to  do  in  moving  the  train. 

In  the  next  place,  the  relation  of  passenger  had  never 
been  established  and  the  defendant  was  not  under  any  special 
obligation  to  the  plaintiff.  Even  if  the  casual  conversa- 
tion in  the  saloon  between  plaintiff  and  the  conductor 
could  have  been  understood  as  an  agreement  to  receive 
plaintiff  as  a  passenger,  which  it  was  not,  it  could  only  mean 
that  he  would  be  received  when  he  boarded  the  train  in  a 
proper  manner,  and  could  not  authorize  him  to  remain  in 
the  saloon  until  after  the  train  had  started  and  then  run 
and  attempt  to  board  it  while  it  was  in  motion.  There  is 
nothing  in  the  evidence  to  show  that  any  invitation  was 
extended  to  him  to  board  the  train  at  this  time,  or  even  that 
anyone  in  charge  of  the  train  had  any  knowledge  of  the 
fact  that  he  was  attempting  to  board  it.  Even  if  it  were 
proved,  which  it  was  not,  that  it  was  customary  for  the 
caboose  to  be  pulled  up  to  the  platform  for  passengers  to  get 
on,  while  a  ^^^  failure  to  do  so  might,  under  some  circum- 
stances, give  a  passenger  who  was  left  a  right  of  action, 
yet  it  could  not  justify  the  action  of  the  plaintiff  in  this 
case :  Jones  v.  Boston  etc.  R.,  163  Mass.  245,  39  N.  E.  1019 ; 
Merrill  v.  Eastern  R.,  139  Mass.  238,  52  Am.  Rep.  705,  1 
N.  E.  538;  Spannagle  v.  Chicago  etc.  R.  R.  Co.,  31  111.  App. 
460;  Schepers  v.  Union  Depot  Ry.  Co.,  126  Mo.  665,  29  S. 
W.  712;  McMurtry  v.  Louisville  etc.  Ry.,  67  Miss.  601,  7 
South.  401 ;  Webster  v.  Fitchburg  R.  R.,  161  Mass.  298,  37 
N.  E.  165,  24  L.  R.  A.  521;  Browne  v.  Raleigh  etc.  R.  R. 
Co.,  108  N.  C.  34,  12  S.  E.  958 ;  JMcLaren  v.  Alabama  Mid. 
Ry.,  10  Ala.  506,  14  South.  405 ;  North  Birmingham  Ry.  Co. 
V.  Liddieout,  99  Ala.  545,  13  South.  18. 

It  results  that  the  court  erred  in  refusing  to  give  the 
general  charge  in  favor  of  the  defendant,  on  written  request. 

The  judgment  of  the  court  is  reversed  and  the  cause  re- 
manded. 

McClellan,  C.  J.,  Tyson  and  Anderson,  JJ.,  concurring. 

For  Authorities  upon  the  question  decided  in  the  principal  case,  see 
the  monographic  notes  to  Illinois  Cent.  R.  R.  Co.  v.  O'Keefe,  61  Am. 
Rep.  82;  Duchemin  v.  Boston  etc.  Ry.  Co.,  104  Am.  St.  Rep.  587. 
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WELLS  V.  GALLAGHER. 

[144   Ala.   363,   39   South.    747.] 

NEGLIGENCE — Damages — Sufaciency  of  Complaint. — In  an 
action  to  recover  damages  for  alleged  negligence,  the  complaint  is 
sufficient  if  it  alleges  a  duty  owing  to  the  plaintiff  from  the  defend- 
ant, or  state  facts  from  which  the  law  will  imply  the  duty.    (pp.  50,  51.) 

EXPLOSIVES  Left  in  Highways.— The  law  implies  a  duty  not 
to  place,  or  cause  to  be  placed,  or  cause  to  remain,  in  the  public  high- 
way, a  bomb  or  explosive  capable  of  inflicting  injury  by  being  ex- 
ploded, and  a  complaint  averring  facts  from  which  the  law  will  imply 
this  duty  is  sufficient,     (p.  51.) 

EXPLOSIVES  in  Highways — Negligence. — It  is  negligence  to 
place,  or  cause  to  be  placed,  or  cause  to  remain,  in  a  public  highway,  a 
bomb  or  explosive  capable  of  inflicting  injury  by  being  exploded; 
and  it  is  unimportant  how  long  such  bomb  or  explosive  is  allowed 
to  remain  in  the  highway  if  injury  results  from  placing  or  leaving  it 
there,     (p.  51.) 

EXPLOSIVES  in  Highways — Negligence — Proximate  Cause. — 
If  an  injury  is  the  proximate  consequence  of  negligence  in  placing 
and  leaving  an  unexploded  bomb  in  a  public  highway,  it  is  imma- 
terial whether  it  was  exploded  where  placed  or  was  carried  to  aa 
adjacent  yard  before  being  exploded,     (p.  51.) 

EXPLOSIVES  in  Highways. — Evidence  to  show  that  children 
were  accustomed  to  play  in  an  alley  where  an  unexploded  bomb  was 
placed  and  left,  is  admissible  under  a  count  in  a  complaint  charging 
wantonness,     (p.  51.) 

Tillman,  Grub,  Bradley  &  Morrow,  for  the  appellant. 

Bowman,  Harsh  &  Beddow,  for  the  appellee. 

^^"^  DOWDELL,  J.  The  complaint  contained  two  counts , 
the  first  counting  on  simple  negligence,  and  the  second 
on  wantonness.  Demurrers  were  interposed  by  the  de- 
fendants to  each  of  said  counts,  which  demurrers  were  over- 
ruled by  the  court.  The  demurrer  questioned  the  suffi- 
ciency of  the  averments  of  the  first  count  as  to  showing 
any  duty  owing  by  the  defendants  to  the  plaintiff.  In  an 
action  to  recover  damages  for  alleged  negligence,  the  com- 
plaint is  sufficient  if  it  alleges  a  duty  owing  the  plaintiff 
by  the  defendant,  or  states  facts  from  which  the  law  will 
imply  the  duty :  Louisville  etc.  R.  R.  Co.  v.  Marbury  Lumber 
Co.,  125  Ala.  237,  28  South.  438,  50  L.  R.  A.  620.  Here  the 
facts  stated  are  that  the  bomb  or  explosive  which  produced 
the  injury  was  caused  to  be  or  remain  in  a  public  alley  in 
the  city  of  Birmingham,  and  that  this  was  negligently  done, 
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and  as  proximate  consequence  of  such  negligence  the  plain- 
tiff received  his  injuries.  The  law,  we  think,  clearly  im- 
plies a  duty  not  to  place,  or  cause  to  be  placed,  or  cause 
to  remain,  in  the  public  highway  a  bomb  or  explosive  capa- 
ble of  inflicting  injury  by  being  exploded.  On  the  facts 
stated  the  law  implies  a  duty,  and  it  was  therefore  not 
necessary  to  aver  it  in  terms  in  the  complaint.  It  is  not 
pointed  out  in  the  «kemurrer  wherein  the  count  is  "vague^ 
indefinite  and  uncertain."  It  is  unimportant  how  long  the 
bomb  remained  in  the  public  alley,  if  it  remained  long 
enough  ^*^  to  cause  injury ;  and  it  is  equally  unimportant 
whether  the  plaintiff,  a  boy  under  fourteen  years  of  age, 
exploded  the  bomb  in  the  public  alley,  where  it  is  alleged 
to  have  been  negligently  placed,  or  whether  he  carried  it  to 
an  adjacent  yard  and  there  exploded  it,  and  received  the 
injury  complained  of.  In  either  case  the  alleged  injury  is 
the  proximate  consequence  of  the  alleged  negligence.  We 
are  of  opinion  that  the  first  count  sufficiently  stated  a 
cause  of  action,  and  was,  therefore,  not  open  to  the  de- 
murrer interposed. 

We  need  not  consider  the  ruling  on  the  demurrer  to  the 
second  count,  since  it  appears  that  the  court  gave  the  gen- 
eral affirmative  charge  in  favor  of  the  defendants  on  this 
count. 

There  was  no  error  in  overruling  the  defendants'  objec- 
tions to  the  question  put  by  plaintiff  to  the  witness,  Mrs. 
Gallagher,  in  reference  to  the  habit  of  children  playing  in 
the  alley  in  question.  The  evidence  offered  was  competent 
in  rebuttal  of  this  evidence.  IMoreover,  at  the  time  the  ques- 
tion was  asked,  the  second  count  of  the  complaint  charging 
wantonness  was  in,  and  the  fact  that  children  were  in  the 
habit  of  playing  in  the  alley  would-  become  a  circum.stance 
in  the  direction  of  showing  elements  constituting  wanton- 
ness. 

Charge  1,  requested  by  the  defendants,  was  the  general 
affirmative  charge  to  find  in  favor  of  the  defendants;  and 
charge  2  was  the  general  charge  to  find  in  favor  of  the 
defendants  as  to  the  first  count.  It  was  open  to  the  jury, 
under  the  evidence,  to  find  all  the  facts  alleged  in  the  first 
count  to  have  been  proven,  and  consequently  these  charges 
were  properly  refused. 

Written  charges  3,  4,  and  6  were  each  and  all  faulty  in 
permitting  consideration  of  due  care  on  the  part  of  the  de- 
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fendants*  servant  in  ascertaining  the  dangerous  character 
of  the  bomb  or  explosive  at  the  time  he  placed  it  in  the 
alley.  Charge  5,  requested  by  the  defendant,  besides  being 
obscure,  was  an  invasion  of  the  province  of  the  jury. 

We  are  unable  to  see  that  the  trial  court  committed  any 
error  in  overruling  the  motion  for  a  new  trial  by  the  de- 
fendant "Wells,  based  on  the  grounds  of  surprise,  mistake 
or  fraud.  We  fail  to  see  that  there  w^  any  fraud  ^"**  per- 
petrated upon  this  defendant  by  his  codefendant,  Williams. 
Moreover,  as  to  the  defense  which  the  defendant  Wells 
claims  that  he  might  have  interposed,  to  the  effect  that  he 
was  in  no  wise  connected  with  the  management  and  control 
of  the  Bijou  Theater,  opposed  to  his  affidavit  stating  these 
facts  was  the  evidence  of  Fleming  Humphreys,  the  janitor, 
who  swore  that  he  was  employed  by  Williams  and  Wells, 
and  the  evidence  of  Will  Johnson,  the  property  man,  who 
swore  that  both  Humphreys  and  himself  were  working  for 
Williams  and  Wells.  Besides  this,  the  testimony  of  Will- 
iams tended  to  show  that  Wells,  jointly  with  himself,  man- 
aged and  controlled  a  theater.  These  three  witnesses  were 
sworn  and  examined  on  the  original  trial  in  beheilf  of  the 
defendants.  This  evidence  was  offered  on  the  hearing  of 
the  motion  for  the  new  trial,  and  we  do  not  think  the  un- 
aided affidavit  was  enough  to  overcome  it  and  justify  the 
court  in  awarding  the  defendant  Wells  a  new  trial. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment appealed  from  will  be  affirmed. 

Haralson,  Tyson  and  Denson,  JJ.,  concur. 


The  Liability  of  One  Who  Leaves  Dangerous  Explosives  on  his  prem- 
ises where  people  are  likely  to  come  in  contact  with  them  is  discussed 
in  the  recent  cases  of  Mattson  v.  Minnesota  etc.  R.  R.  Co.,  95  Minn. 
477,  111  Am.  St.  Rep.  483;  Nelson  v.  McClellan,  31  Wash.  208,  96  Am. 
St.  Rep.  902;  Hughes  v.  Boston  etc.  R.  R.  Co.,  71  N.  H,  279,  93  Am. 
St.  Rep.  518.  And  the  liability  for  injuries  due  to  fireworks  in  a  pub- 
lie  street  is  considered  in  Landaw  v.  New  York,  180  N.  Y.  48,  105 
Am.  St.  Rep.  709.  The  general  rule  is,  that  persons  having  the 
possession  and  control  of  dangerous  explosives  must  exercise  the 
highest  degree  of  care  and  exert  the  utmost  caution  to  prevent 
others  from  being  injured  by  coming  in  contact  therewith:  Mattson 
V.  Minnesota  etc.  E.  E.  Co.,  95  Minn.  477,  111  Am,  St.  Rep.  483. 
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FITTS  V.  CRADDOCK 

[144   Ala.   437,   39   South.   506.] 

PARTITION — Life  Estate  and  Estate  In  Remainder. — Prop- 
erty held  by  joint  owners  or  cotenants  consisting  of  a  life  estate  and 
an  estate  in  remainder  may  be  partitioned  in  equity  at  the  suit  of 
the  life  tenant  when  the  property  cannot  be  equitably  divided,  (p. 
53.) 

PARTITION — Duration  of  Estate. — Partition  is  a  matter  of 
right  among  joint  owners  or  tenants  in  common  holding  the  lands, 
without  reference  to  the  duration  of  the  estate,  and  may  be  compelled 
against  a  life  tenant,  as  well  as  at  his  suit  in  equity  when  the  property 
cannot  be  equitably  divided.       (p.  54.) 

PARTITION — Life  Estates  and  Remainders. — Partition  may  be 
had  at  the  instance  of  a  life  tenant  of  property  held,  in  common, 
and  the  court  in  decreeing  partition  may  make  such  orders  as  are 
necessary  to  preserve  to  the  remainderman  his  share  of  the  estate 
at  the  termination  of  the  particular  estate,     (p.  54.) 

H.  Fitts,  for  the  appellant. 

438  TYSON,  J.  The  real  estate  sought  to  be  sold  for  par- 
tition, prior  to  the  acquisition  by  complainant  of  any  in- 
terest the{;ein,  was  owned  jointly  by  Berry  and  Craddock, 
each  owning  an  undivided  one-half  interest. 

Complainant  acquired  Berry's  interest.  Craddock  died 
leaving  a  will  by  which  he  devised  to  his  wife  a  life  estate 
in  the  property  and  a  remainder  to  a  certain  named  person 
or  persons,  who  are  made  parties  respondent  to  the  bill. 
Complainant  acquired  this  life  estate.  It  is  shown  that  the 
property  could  not  be  equitably  divided. 

On  motion  the  bill  was  dismissed  for  want  of  equity. 

At  one  time  it  was  doubted  whether  partition  could  be 
declared  in  favor  of  a  tenant  for  life  so  as  to  affect  the 
estate  of  a  remainderman.  Under  the  older  authorities  the 
impression  obtained  that  partition  had  at  the  suit  of  a  life 
tenant  was  and  could  be  binding  only  during  the  continu- 
ance of  the  particular  estate,  and  that  when  the  life  es- 
tate falls  in,  there  will  be  a  lapse  to  the  status  of  occupancy 
in  common  unless  other  partition  proceedings  be  resorted  to. 

But  this  idea  has  long  since  been  departed  from,  and  the 
rule  established  permitting  all  interest  in  the  estate  to  be 
brought  before  the  court  and  represented,  so  that  a  decree 
may  be  rendered  binding  them  and  concluding  the  claims 
of  all  remaindermen  as  well  as  that  of  a  life  tenant. 
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"If  a  complete  partition  be  desired,  all  parties  in  inter- 
est may  be  brought  before  the  court,  and  all  estates, 
439  whether  in  possession  or  expectancy,  including  those  of 
infants  and  all  persons  not  in  esse,  may  be  bound  by  the 
decree":  Gayle  v.  Johnston,  80  Ala.  395,  and  authorities 
there  cited. 

In  McQueen  v.  Turner,  91  Ala.  273,  8  South.  863,  it  is 
said:  "Partition  is  a  matter  of  right,  and  is  authorized  by 
the  statute  among  joint  owners,  or  tenants  in  common  hold- 
ing the  lauds,  without  reference  to  the  duration  of  the  es- 
tate. It  may  be  compelled  as  well  against  a  life  tenant 
as  obtained  at  his  suit.  The  statute  confers  on  the  chancery 
court  concurrent  jurisdiction  with  the  probate  court  to 
divide  or  partition,  or  to  sell  for  division  or  partition,  any 
property,   real,   personal   or   mixed,    held   by   joint   owners 

or  tenants  in  common By  authority  of  the  statute, 

the  chancery  court  may,  in  all  cases  in  which  the  party 
asking  for  partition  is  entitled,  decree  a  sale  and  divide  the 
proceeds  when  the  property  cannot  be  equitably  divided." 
It  is  also  held  in  that  case  that  a  remainderman's  interest 
in  the  propert}'  may  be  bound  by  the  decree,  and  may  be  pre- 
served to  him  by  securing  his  share  of  the  proceeds  at  the 
termination  of  the  particular  estate,  by  requiring  bond  and 
security  before  turning  it  over  to  the  life  tenant.  The 
remedy  in  equity  by  partition,  says  Mr.  Pomeroy,  "is  not 
confined  to  the  tenants  in  possession,  but  extends  to  all 
persons  interested,  whether  presently  or  in  expectancy,  and 
remaindermen,  reversioners,  infants  and  person  not  in  esse 
may  be  bound  by  the  decree":  4  Pomeroy 's  Equity,  3d  ed., 
sec.  1387,  and  cases  cited  in  note  1. 

Under  these  principles  the  bill  clearly  has  equity  and 
the  d?.cree  dismissing  it  must  be  reversed. 

The  respective  rights  of  the  respondents  as  remainder- 
men, under  the  will  of  Craddock  in  the  property  sought 
to  be  sold,  as  between  themselves,  are  not  involved  on 
this  appeal.  Therefore,  a  construction  of  the  will  to  the 
end  of  ascertaining  which  of  them  are  remaindermen  and 
the  character  of  the  estate  devised  in  remainder  is  wholly 
unnecessary. 

Suffice  it  to  say  that  the  averments  of  the  bill  clearly 
show  that  complainant  has  an  interest  in  the  property,  and 
the  extent  of  that  interest,  and  that  a  remainder  interest  be- 
longs to  some  one  of  the  respondents. 
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'*'*®  A  decree  will  be  here  entered  reversing  the  decree  ap- 
pealed from  and  overruling  the  motion  to  dismiss  the  bill. 
Reversed  and  rendered. 

Simpson,  Anderson  and  Denson,  JJ.,  concurring. 


THE  PARTITION  OF  ESTATES  HELD  IN  REVERSION   OR  RE 

MAINDER. 
I.  The  Common-law  Rule,  55. 
II.  Classification,  55. 
m.  Cases  in  Which  Nothing  but  the  Estate  in  Reversion  or  Remainder 

is  Sought  to  be  Partitioned,  55. . 
rv.  Where  the  Proceeding  is  Brought  by  a  Cotenant  of  an  Estate  in 
Possession,  56. 
V,  Where  the  Party  Seeking  Partition  Has  an  Estate  in  Fee,  57. 

I.  The  Common-law  Rule. 
The  remedy  by  suit  for  partition  was  doubtless  devised  solely  for 
the  relief  of  persons  in  possession  or  entitled  to  be  in  possession  of 
the  property.  As  to  persons  having  estates  in  remainder,  they  were 
not  entitled  to  be  in  possession,  and  no  partition  of  their  interests 
could  have  been  had,  of  any  practical  effect,  unless  by  sale.  It  was 
a  rule  both  at  common  law  and  in  chancery  that  none  but  estates  in 
possession  were  subject  to  compulsory  partition:  Evans  v.  Bagshaw, 
39  L.  J.  Ch.  145,  L.  R.  5  Ch.  340,  18  Week.  Rep.  657.  This  rule  pre- 
vails in  the  greater  number  of  the  United  States,  but  it  has  in  some  of 
them    been    modified    or   abrogated   by    statute. 

II.  Classification. 
The  question  of  the  right  to  partition  an  estate  in  reversion  or  re- 
mainder may  be  considered,  first,  when  such  partition  is  sought  with- 
out undertaking  to  atfect  the  estate  in  possession;  second,  when  a 
reversioner  or  remainderman  seeks  a  partition  which  will  also  include 
the  estate  in  possession;  third,  when  a  cotenant  of  an  estate  in 
possession  seeks  partition  which  will  include  both  it  and  the  estate 
in  reversion  or  remainder;  and  fourth,  when  a  cotenant  of  the  fee 
seeks  a  partition  which  will  include  all  other  estates  whether  in  pos- 
session  or  not. 

III.  Cases  in  Which  Nothing  but  the  Estate  in  Reversion  or  Re- 
mainder is  Sought  to  be  Partitioned. 
Doubtless  in  chancery,  at  the  common  law  and  also  under  the  rules 
prescribed  by  the  statutes  in  the  greater  portion  of  the  United  States, 
neither  an  action  nor  a  suit  for  partition  can  be  sustained  where  the 
estate  involved  is  not  one  in  possession,  but  is  either  in  reversion 
or  remainder:  Culver  v.  Culver,  2  Root,  278;  Schorl  v.  Stephens,  02 
lud.  441;  Stout  v.  Dunning,  72  Ind.  343;  Packard  v.  Packard,  16  Pick. 
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191,-  Hunnewell  v,  Taylor,  60  Mass.  472;  Center  v.  Herschel,  24  Nev. 
152,  50  Pac.  851;  Brown  v.  Brown,  8  N.  H.  93;  In  re  Burroughs,  13 
N.  J.  L.  284;  Stevens  v.  Enders,  13  N.  J.  L.  271;  Beeves  v.  Reeves,  6 
N.  J.  Eq.  156;  Maxwell  v.  Goetsehius,  40  N.  J.  L.  383,  29  Am.  Rep.  242; 
Sullivan  v.  Sullivan,  66  N.  Y.  37;  Hughes  v.  Hughes,  63  How  Pr.  408, 
30  Hun,  349;  Tabler  v.  Wiseman,  2  Ohio  St.  207;  Savage  v.  Savage,  19 
Or.  112,  20  Am,  St.  Rep.  795,  23  Pac.  890;  Ziegler  v.  Grim,  6  Watts, 
106;  Robertson  v.  Robertson,  32  Tenn.  (2  Swan)  197;  Norment'a 
Admr.  v,  Wilson,  24  Tenn.  (5  Humph.)  310;  Baldwin  v.  Aldrich,  34 
Vt.  526,  80  Am.  Dec.  695;  Merritt  v.  Hughes,  36  W.  Va.  356,  15  S.  E. 
56;  Croston  v.  Male,  56  W.  Va.  205,  107  Am.  St.  Rep.  918,  49  S.  E. 
136;  Pabst  B.  Co.  v.  Melms,  105  Wis.  441,  75  Am.  St.  Rep.  921,  81  N. 
W.  882;  Moore  v.  Shannon,  6  Mackey,  157.  In  a  few  of  the  states, 
however,  a  partition  is  allowed  among  the  reversioners  or  remainder- 
men confined  solely  to  their  estate  and  not  assuming  to  aflfect  the 
preceding  estate  in  possession:  Scoville  v.  Hilliard,  48  111.  453;  Hilli- 
ard  V.  Scoville,  52  111.  449;  Drake  v.  Merkle,  153  111.  318,  38  N.  E. 
654;  Miller  v.  Lanning,  211  HI.  620,  71  N.  E.  1115;  Cook  v.  Webb, 
19  Minn.  167;  Smalley  v.  Isaacson,  40  Minn.  450,  42  N.  E.  352;  Smith 
V.  Gaines,  38  N.  J.  Eq-.  65;  Preston  v.  Brant,  96  Mo.  552,  10  S.  W.  78; 
Hayes  v.  McReynolds,  144  Mo.  348,  46  S.  W.  161;  Aydlett  v.  Pendle- 
ton, 111  N.  C.  28,  32  Am.  St.  Rep.  776,  16  S.  E.  8;  Witherspoon  v. 
Dunlap,  1  MeCord,  546.  The  right,  though  created  and  recognized  by 
the  statute  of  Hlinois,  cannot  be  exercised  where  the  interests  of  the 
parties  cannot  be  ascertained  until  after  the  death  of  the  life  tenant: 
Seymour  v.  Bowles,  172  111.  521,  50  N.  E.  122.  In  New  York,  the 
right  of  a  remainderman  to  partition  (first  affirmed:  Bradshaw  v. 
Callaghan,  8  Johns.  558;  Woodworth  v.  Campbell,  5  Paige,  518; 
McGlone  v.  Goodwin,  3  Daly,  185;  Blakeley  v.  Calder,  15  N.  Y.  617,  13 
How.  Pr.  476;  and  subsequently  denied:  Sullivan  v.  Sullivan,  66  N.  Y. 
37;  Hughes  v.  Hughes,  63  How.  Pr.  408,  30  Hun,  349),  was  by  statute 
extended  to  cotenants  of  vested  reversions  or  remainders:  Prior  v. 
Hall,  13  Civ.  Proc.  R.  83;  Havey  v.  Kelleher,  36  App.  Div.  201,  56  N. 
Y.  Supp.  889;  Garvey  v.  Union  T.  Co.,  29  App.  Div.  513,  52  N, 
Y.  Supp.  260.  We  believe  no  statute  has  yet  conferred  on  a  cotenant 
of  an  estate  not  in  possession  the  right  to  compel  a  partition  which 
will  include  and  aflfect  the  estate  in  possession  or  any  cotenant 
thereof:  Alexander  v.  Alexander,  26  Neb.  68,  41  N.  W.  1065. 

IV.    Where  the  Proceeding  is  Brought  by  a  Cotenant  of  an  Estate 

in  Possession. 
A  cotenant  of  an  estate  in  possession,  though  less  than  in  fee,  is  gen- 
erally, if  not  invariably,  entitled  to  maintain  a  suit  for  partition,  but 
his  suit  cannot  affect  estates  in  remainder  or  reversion  unless  spe- 
cially authorized  by  statute:  Smith  v.  Samuels,  97  Iowa,  55,  65  N. 
W.  1002;  Love  v.  Blauw,  61  Kan.  496,  78  Am.  St.  Rep.  334,  59  Pac. 
1059,  48  L.  E.  A.  257;  Williams  v.  Hassell,  74  N.  C.  434;  Simpson  v. 
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Wallace,  85  N.  C.  477;  Austin  v.  Kutland  R.  Co.,  45  Vt.  215;  Turner 
V.  Barraud,  102  Va.  324,  46  S.  E.  318.  In  a  few  of  tbe  states,  as  ap- 
pears by  the  opinion  in  the  principal  case,  such  right  has  been  created 
by  statute,  and  therein  a  tenant  of  an  estate  in  possession  may  compel 
a  partition  binding  all  interested,  whether  in  possession,  reversion  or 
remainder:  Gayle  v.  Johnston,  80  Ala.  395;  McQueen  v.  Turner,  91 
Ala.  273,  8  South.  863;  Moody  v.  West,  12  Ind.  399;  Sikcmeier  v. 
Galvin,  124  Mo.  367,  37  S.  W.  551;  Palethorp  v.  Palethorp,  194  Pa. 
408,  45  Atl.  332;  Carneal  v.  Lynch,  91  Va.  114,  20  S.  E.  959. 

V.     Where  the  Party  Seeking  Partition  Has  An  Estate  in  Fee. 

Where  several  persons  are  cotenants  of  the  fee,  and  each,  therefore, 
has  the  right  to  compel  a  partition,  it  would  be  unreasonable  to  hold 
that  any  of  his  cotenants,  by  creating  an  estate  in  reversion  or  re- 
mainder, could  defeat  the  right  to  a  complete  partition  which  would 
vest  a  title  in  fee.  The  more  difficult  question  is,  where  there  are 
two  cotenancies,  one  of  the  estate  in  possession  and  the  other  of  an 
estate  in  reversion,  whether  a  cotenant  of  either  by  acquiring  a 
moiety  of  the  other,  and  thus  becoming  an  owner  of  a  moiety  in 
fee,  may  compel  partition  of  both  estates  and  thus  acquire  title 
in  fee  and  in  severalty.  In  some  of  the  states  he  doubtless  can: 
Hill  V.  Reno,  112  111.  154,  54  Am.  Rep.  222;  Aylesworth  v.  Crocker, 
21  R.  I.  436,  44  Atl.  308;  Freeman  v.  Freeman,  56  Tenn.  (9  Heisk.) 
301.  His  right  to  do  so  is  statutory,  and,  in  the  absence  of  statutes 
creating  it,  does  not  exist:  In  re  Hodgkinson,  12  Pick.  374;  .Tohnson 
v.  Johnson,  7  Allen,  196,  83  Am.  Dec.  676;  Metcalfe  v.  Miller,  96 
Mich.  459,  35  Am.  St.  Ron.  617,  .56  N.  W.  16;  Belew  v.  Jones,  56  Miss. 
342;  Harding  v.  Craft,  21  App.  Div.  1.39,  47  N.  Y.  Supp.  450;  Baldwin 
v.  Aldrich,  34  Vt.  526,  80  Am.  Dee.  695;  Pabst  B.  Co.  v.  Melms,  105 
Wis.  441,  76  Am.  St.  Rep.  961,  81  N.  W.  882.  Of  course  partition  may 
be  made  by  suit  where  all  the  parties  consent,  though  some  of  them 
might,  from  the  nature  of  their  estate,  resist  with  success:  Brillhart 
V.  Mish,  96  Md.  447,  58  Atl.  28;  Biddle  v.  Biddle,  117  Mich.  28,  75  N. 
W.  91;  Bice  v.  Nixon,  34  W.  Va.   107,  11  S.  E.  1004. 
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ALABAMA  INDUSTRIAL  SCHOOL  v.  ADDLER. 

[144  Ala.  555,  42  South.  116.] 

ACTIONS  Against  State,  What  is. — A  state  industrial  school, 
being  a  component  part  of  one  of  the  departments  of  the  state,  is 
within  a  ct>nstitutional  prohibition  against  the  state  being  made  a 
party  defendant  to  any  suit.     (p.  58.) 

ACTIONS  Against  States-^Waiver  of  Prohibition. — If  the  con- 
stitution contains  a  prohibition  against  the  state  being  made  a  party 
defendant  to  any  suit,  and  does  not  provide  for  any  waiver  of  such 
exemption,  the  legislature  has  no  power  to  pass  a  law  permitting  such 
waiver,  nor  can  the  state  or  its  agent  waive  such  exemption  by  failure 
to  plead  to  the  jurisdiction  or  otherwise,     (p.  59.) 

ACTIONS  Against  States — Void  Judgment. — The  supreme  court 
will  take  cognizance  of  the  lack  of  capacity  of  an  inferior  court  to 
render  a  judgment  in  an  action  against  the  state  expressly  prohibited 
by  the  constitution,  although  no  objection  to  the  jurisdiction  was 
made  in  the  latter  court,     (p.  60.) 

Whitson  &  Dryer  and  S.  W.  John,  for  the  appellant. 

Smith  &  Smith,  for  the  appellee. 

««*«  DENSON,  J.  Section  14  of  article  1  of  the  constitu- 
tion of  1901,  which  is  a  literal  reproduction  of  section  15, 
article  1,  of  the  constitution  of  1875,  expressly  prohibits  the 
state  from  being  made  a  party  defendant  in  any  court  of 
law  or  equity. 

In  the  case  of  Alabama  Girls'  Industrial  School  v.  Rey- 
nolds, in  MS.,  we  held  that  an  action  or  suit  against  the 
defendant  in  this  case  (appellant  here)  is  really  and  sub- 
stantially one  against  the  state,  and  that  it  is  exempt  under 
the  constitution  from  all  actions  or  suits. 

Under  the  influence  of  the  case  above  cited,  the  judgment 
rendered  by  the  lower  court  against  the  defendant  (appel- 
lant here)  must  be  held  void  for  want  of  jurisdiction  in  the 
court  to  hear  and  determine  the  cause,  and  the  appeal  must 
be  dismissed,  unless  it  can  be  properly  held  that  there  was 
a  waiver  by  the  defendant  of  its  immunity  from  being  sued. 

The  defendant  appeared  by  counsel  and,  without  making 
any  objection  to  being  sued  and  without  in  any  way  raising 
the  question  of  the  jurisdiction  of  the  court,  went  to  trial 
on  the  plea  of  the  general  issue.  If  the  defendant  had  been 
a  person,  or  a  corporation  liable  to  suit,  by  the  course 
adopted  by  it,  unquestionably  the  question  of  the  jurisdiction 
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of  the  court  of  the  person  of  the  defendant  would  have 
been  waived. 

But  we  must  determine  the  question  of  waiver  here  in 
connection  with  the  constitutional  prohibition  referred  to. 
"The  power  to  hear  and  determine  a  cause  is  jurisdiction; 
and  it  is  coram  judice  whenever  a  case  is  presented 
f»57  which  brings  this  power  into  action.  But  before  this 
power  can  be  affirmed  to  exist  it  must  be  made  to  appear 
that  the  law  has  given  the  tribunal  capacity  to  entertain 
the  complaint  against  the  person  or  thing  sought  to  be 
charged  or  affected;  that  such  complaint  has  actually  been 
preferred ;  and  that  such  person  or  thing  has  been  properly 
brought  before  the  tribunal  to  answer  the  cause  of  action 
therein  contained":  Sheldon's  Lessee  v.  Newton,  3  Ohio 
St.  494;  Rhode  Island  v.  Massachusetts,  12  Pet.  657,  9 
L.  ed.  1233. 

There  is  not  only  no  law  giving  the  court  capacity  to 
entertain  the  complaint  against  the  defendant,  but  there 
is  the  section  of  the  organic  law  of  the  state  which  pro- 
hibits such  capacity.  There  is  no  provision  in  the  con- 
stitution by  which  the  exemption  of  the  state  from  suit 
may  be  waived.  The  legislature  is  without  competency  to 
enact  a  statute  allowing  the  state  to  consent  to  a  suit  against 
itself,  and  it  would  seem  that,  if  the  law-making  body  has 
no  power  to  enact  a  law  granting  such' consent,  certainly 
any  action  on  the  part  of  an  attorney,  a  mere  agent  of  the 
state,  would  be  futile  in  that  respect  and  as  a  waiver  of  the 
state's  exemption  from  suit:  Ex  parte  State,  52  Ala.  231, 
23  Am.  Rep.  567. 

At  the  time  the  eleventh  amendment  to  the  constitution 
of  the  United  States  became  operative,  on  the  eighth  day  of 
January,  1798,  the  question  arose  whether  the  amendment 
did  or  did  not  supersede  all  suits  pending,  as  well  as  prevent 
the  institution  of  new  suits,  against  any  one  of  the  United 
States  by  citizens  of  another  state.  In  the  case  of  Hollings- 
worth  V.  Virginia,  the  supreme  court  rendered  a  unanimous 
opinion  to  the  effect  that  there  could  not  be  excrci.sod  by  the 
courts  any  jurisdiction,  in  any  case,  past  or  future,  in  which 
a  state  was  sued  by  the  citizens  of  another  state, 
or  by  citizens  or  subjects  of  any  foreign  state :  Hollings- 
worth  V.  Virginia,  3  Dall.  378,  1  L.  ed.  644.  So  in  the 
case  of  Ex  parte  State  of  Alabama,  this  court  held  that 
repeal  of  the  law  authorizing  suits  against  the  state  strips 
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a  court,  in  which  such  a  suit  is  pending,  of  all  jurisdiction  to 
proceed  further  in  the  cause:  Ex  parte  State  of  Alabama, 
52  Ala.  231,  23  Am.  Rep.  567. 

'^'^^  In  the  case  of  the  State  of  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  657,  9  L.  ed.  1233,  which  was  a  case  in  which 
Rhode  Island  filed  a  bill  against  Massachusetts  to  establish 
the  northern  boundary  between  the  states,  after  answering 
the  bill,  a  motion  was  made  to  dismiss  the  bill  on  the  ground 
that  the  court  had  no  jurisdiction.  In  discussing  the  ques- 
tion the  court,  on  page  719  of  the  report,  said:  "An  objection 
to  jurisdiction,  on  the  ground  of  exemption  from  the  pro- 
cess of  the  court  in  which  the  suit  is  brought,  or  the  man- 
ner in  which  a  defendant  is  brought  into  it,  is  waived  by 
appearance  and  pleading  to  issue,  but  when  the  objection 
goes  to  the  power  of  the  court  over  the  parties,  or  the  sub- 
ject matter,  the  defendant  need  not,  for  he  cannot  give 
the  plaintiff  a  better  writ  or  bill.  Where  no  inferior  court 
can  have  jurisdiction  of  a  case  in  law  or  equity,  the  ground 
of  the  objection  is  not  taken  by  plea  in  abatement,  as  an 
exception  of  the  given  case,  from  the  otherwise  general 
jurisdiction  of  the  court;  appearance  does  not  cure  the  de- 
fect of  judicial  power,  and  it  may  be  relied  on  by  plea, 
answer,  demurrer  or  at  the  trial  or  hearing,  unless  it  goes 
to  the  manner  of  bringing  the  defendant  into  court,  which 
is  waived  by  submission  to  the  process.  And  whether  the 
want  or  excess  of  power  is  objected  to  by  a  party,  or  is 
apparent  to  the  court,  it  must  surcease  its  action." 

We  have  seen  that  the  court  below  was  without  capacity 
to  entertain  a  suit  against  the  defendant  on  account  of  the 
prohibition  in  the  constitution.  It  must  follow,  then,  that 
the  complaint  failed  to  state  a  cause  of  action,  and,  in  this 
state  of  the  pleading,  that  objection  was  made  in  the  court 
below  is  immaterial ;  this  court  will  take  cognizance  of  the  lack 
of  capacity  in  the  court  below :  L.  &  N.  R.  R.  Co.  v.  Williams, 
113  Ala.  402. 

The  conclusion  is,  that  the  city  court  was  without  ju- 
risdiction to  render  judgment  against  the  defendant,  and 
the  want  of  jurisdiction  could  not  be,  and  was  not,  waived. 
The  judgment  appealed  from  is  void,  will  not  support  an 
appeal,  and  the  appeal  is  therefore  dismissed. 

Tyson.,  Dowdell,  Simpson  and  Anderson,  JJ.,  concurring. 
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A  Suit  Against  a  Public  Corporation,  such  as  "The  National  Home 
for  Disabled  Volunteer  Soldiers,"  having  no  other  powers  than  the 
performance  of  a  function  of  government,  and  accomplishing  no  other 
object,  is  a  suit  against  the  government,  which  cannot  be  maintained 
unless  it  has  consented  to  be  sued:  Overholser  v.  National  Home,  68 
Ohio  St.  236,  96  Am.  St.  Kep.  658.  See  the  note  to  Sanders  v.  Sax- 
ton,  108  Am.  St.  Rep.  830-844,  as  to  when  public  officers  are  subject  to 
suit  although  they  assume  to  be  acting  for  a  state  or  the  United 
States. 


IIASS  V.  CITIZENS'  BANK 

[144  Ala.   562,   39   South.   129.] 

BILLS  OF  LADING. — Assignments  of  bills  of  lading  are  not 
governed  by  the  commercial  law,  and  an  assignee  simply  acquires  the 
title  to  the  goods  described  therein,     (p.  62.) 

BILLS  OF  LADING — Liability  of  Assignee. — The  assignee  of 
a  bill  of  lading  of  goods  in  transit  becomes  the  owner  of  the  goods  and 
assumes  the  responsibility  of  delivering  them  according  to  the  terms 
of  the  original  contract,     (p.  63.) 

BILLS  OF  LADING — Liability  of  Assignee. — An  absolute  as- 
signment to  a  bank  of  a  bill  of  lading  of  goods,  and  of  the  draft  for 
their  purchase  price,  makes  such  bank  the  owner  of  the  goods,  and  the 
bill  of  lading  is  not  held  by  it  as  collateral  security  for  the  draft, 
(p.  63.) 

BILLS  OF  LADING — Liability  of  Assignee. — An  assignee  of 
a  bill  of  lading  of  goods  and  of  the  draft  for  their  purchase  price  be- 
comes the  owner  of  the  goods  and  liable  to  deliver  them  according  to 
the  terms  of  the  original  contract  and  cannot  avoid  such  liability  on 
the  ground  that  as  owner  of  such  draft  he  is  a  bona  fifle  purchaser 
of  the  goods  for  value,  and  as  such  not  responsible  for  their  delivery, 
(p.  64.) 

Cunn  &  Weil,  for  the  appellants. 

T.  W.  "Watts  and  A.  Troy,  for  the  appellee. 

B69  TYSON,  J.  The  question  raised  by  demurrer  to  the 
complaint  as  amended  because  of  misjoinder  of  counts  was 
eliminated  by  striking  the  third  count,  which  was  the 
common  count  for  money  had  and  received.  The  theory  of 
this  demurrer  was  that  the  two  special  counts  were  in  case — 
for  a  breach  of  duty.  We  do  not  so  construe  ^'**  them. 
They  are  each  clearly  a  special  declaration  in  assumpsit,  pred- 
icated upon  a  breach  of  contract,  and  practically  seek  a 
recovery  for  the  money  paid  by  plaintiffs  for  goods  which 
were  never  delivered  to  them.  They  are  in  substance  counts 
for  money  had  and  received,  averring  specially  the  facts 
upon  which  that  claim  is  predicated. 
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Doubtless  the  purpose  of  the  pleader  in  framing  them  was 
to  have  the  liability  of  the  defendant  vel  non,  for  the  money 
paid  by  plaintiffs  to  it  as  the  owner  of  the  goods,  deter- 
mined by  demurrer  instead  of  by  objections  to  evidence 
or  by  charges,  which  latter  method  would  necessarily  have 
been  resorted  to  had  the  complaint  simply  contained  the 
common  count  for  money  had  and  received  for  their  use. 

On  the  facts  averred,  there  can  be  no  doubt  of  Klyce's 
liability  if  he  had  made  no  assignment  of  the  bill  of  lading. 
Did  the  defendant,  by  becoming  the  owner  of  the  bill  of 
lading,  an<i  the  debt  to  accrue  upon  the  actual  or  symbolical 
delivery  of  the  goods  to  the  plaintiffs,  take  Klyce's  place? 
In  other  words,  did  it  by  becoming  the  owner  of  the  goods, 
while  in  transit,  become  responsible  for  the  performance  of 
Klyce  's  contract  ?  Or  is  it  entirely  relieved  of  all  its  burdens 
and  entitled  to  have  and  hold  the  money  paid  to  it  for  the 
goods  which  it  never  delivered? 

■  It  will  scarcely  be  doubted  that  defendant,  by  becoming 
the  owner  of  the  bill  of  lading,  became  the  owner  of  the 
goods,  and  the  goods  continued  to  be  its  property  until 
the  account  assigned  by  Klyce  to  it  against  the  plaintiffs 
and  the  draft  drawn  by  Klyce  on  the  plaintiffs,  which  also 
became  its  property,  were  paid  and  the  goods  delivered : 
American  Nat.  Bank  v.  Henderson,  123  Ala.  612,  82  Am.  St. 
Rep   140,  26  South.  498. 

Assignments  of  bills  of  lading  are  not  governed  b}''  the 
commercial  law.  The  transferee  simply  acquires  the  title 
of  the  transferrer  to  the  goods  described  in  them :  Commer- 
cial Bank  of  Selma  v.  Hurt,  99  Ala.  130,  42  Am.  St.  Rep.  38 , 
12  South.  568,  19  L.  R.  A.  701 ;  Jasper  v.  Kansas  City  etc. 
R.  R.  Co.,  99  Ala.  416,  42  Am.  St.  Rep.  75,  14  South.  546 ;  4 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  549. 

The  contract  of  sale  between  Klyce  and  the  plaintiffs  was 
merely  an  executory  one.  Klyce  had  agreed  to  sell  ^'^  and 
the  plaintiffs  to  pay  for  the  goods  upon  their  delivery.  Be- 
fore this  contract  was  executed  between  these  parties,  the 
defendant  became  the  owner  of  the  goods  and  of  the  right 
to  receive  pay  for  them.  It  undertook  the  performance  of 
the  executory  contract  by  a  delivery  of  the  goods  to  plaintiffs 
and  received  the  money  to  be  paid  by  plaintiffs  upon  the 
execution  of  that  contract ;  and  notwithstanding  it  was  paid 
for  goods,  which  it  never  delivered,  and  which  it  assumed 
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to  deliver,  it  undertakes  to  avoid  its  liability  by  saying  that 
because  it  became  the  owner  of  the  draft  which  was  paid 
by  plaintiffs,  it  is  a  bona  fide  purchaser  for  value  of  the 
goods  from  Klyce,  and  therefore  not  responsible  for  their  de- 
livery. To  so  hold  would  be  to  give  effect  to  only  a  part 
of  the  transaction — to  ignore  its  ownership  of  the  goods 
and  the  account  transferred  to  it  by  Klyce. 

By  no  rule  of  construction  can  the  averments  of  the 
complaint  justify  the  conclusion  that  the  bill  of  lading  was 
held  by  defendant  as  collateral  security  to  the  draft,  or  that 
defendant  was  merely  Klyce 's  agent  for  its  collection.  The 
cases  relied  upon  by  appellee  (reported  in  75  S.  W. ,  84 
N.  W.  and  96  N.  W.)  proceed  upon  the  theory  that  the  bill 
of  lading  was  held  by  the  bank  as  a  security  for  the  pay- 
ment of  the  draft.  The  writers  of  those  opinions  were  in- 
fluenced to  reach. that  conclusion  partly  upon  the  idea  that 
to  hold  otherwi.se  would  impose  a  hardship  upon  the  bank. 
The  complaint  in  neither  of  the  cases  justified  such  a  con- 
struction. And  in  order  to  sustain  that  conclusion  the  court 
resorted  to  its  common  knowledge  of  usages  among  banks 
to  discount  drafts  and  to  accept  a  transfer  of  bills  of  lading 
as  collateral  security  instead  of  dealing  with  the  transaction 
as  laid  in  the  complaint.  In  each  of  the  cases  it  was  neces- 
sary to  sustain  the  conclusion  reached  that  the  unqualified 
ownership  by  tiie  bank  of  the  bill  of  lading  be  gotten  rid  of; 
otherwise,  there  was  no  escaping  the  conclusion  that  it  was 
liable.  To  do  this,  notwithstanding  the  complaint  alleged  a 
purchase  of  the  draft  and  the  bill  of  lading  by  the  bank, 
it  became  necessary  to  hold  that  the  transaction  in  legal 
effect  was  a  loan  of  money  by  the  bank,  and  the  transfer  of 
the  debt  and  bill  of  lading  was  intended  as  a  security  tliere- 
for.  There  is  •'^'^^  no  rule  of  law  or  of  public  policy  against 
a  bank  becoming  the  absolute  owner  of  the  debt  and  the 
bill  of  lading  for  the  goods,  or  its  undertaking  to  perform 
an  executory  contract  for  the  sale  of  the  goods.  And  no 
sound  reason  exists  why  it  should  not  be  reipiired  to  perform 
its  contracts  as  individuals  are  reciuired  to  do. 

Would  any  court  hold  that  if  A  contracted  to  sell  B  a 
horse,  warranting  its  soundness,  for  one  hundred  dollars 
to  be  paid  upon  its  delivery,  and  A  should  assign  the  con- 
tract to  C,  and  C  should  deliver  an  unsound  horse  to  B 
and  receive  the  one  hundred  dollars,  that  C  would  not  be 
liable  for  a  breach  of  the  warranty?     We  think  not. 
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The  case  in  hand  is  not  different  in  principle,  unless  the 
fact  that  plaintiffs  paid  the  draft,  which  was  the  property 
of  defendant,  for  the  purchase  price  of  the  goods  differenti- 
ates it.  The  draft  was  drawn  to  the  defendant's  order  ac- 
companied by  the  bill  of  lading  and  the  account,  each  of 
which  was  sold  to  it.  The  draft  had  not  been  'accepted  by 
the  plaintiffs  before  its  negotiation  to  defendant,  and  until 
accepted,  in  the  absence  of  some  fact  tending  to  show  that 
defendant  was  induced  by  the  conduct  of  the  plaintiffs  to 
purchase  it,  they  were  not  bound  by  it. 

When  it  was  paid,  the  purchase  price  to  be  paid  for  the 
goods  as  well  as  the  goods  themselves  belonged  to  the  de- 
fendant. The  plaintiffs  Avere  not  parties  to  the  transaction 
by  which  it  acquired  the  ownership  of  the  goods  and  the 
right  to  receive  payment  for  them.  And  when,  as  here,  the 
defendant  becomes  the  owner  of  the  debt  and  the  goods,  and 
assumed  necessarily  the  responsibility  and  burden  of  deliver- 
ing them  to  the  plaintiffs,  it  became  the  seller  in  fact  and 
must  bear  the  burden  of  the  transaction.  In  short,  the  de- 
fendant took  the  contract  of  Klyce,  the  shipper,  and  stood 
in  his  shoes,  with  the  same  rights — no  greater,  no  less.  And 
the  payment  of  the  draft  by  plaintiff,  which  merely  evi- 
denced the  price  to  be  paid  for  the  goods,  can  no  more  shield 
or  protect  the  defendant  from  liability  than  its  payment 
would  have  protected  Klyce  had  he  undertaken  a  delivery 
of  the  goods  and  received  the  purchase  price  for  them. 

It  would  be  an  anomaly  to  hold  that  the  defendant  is 
protected  as  purchaser  of  the  account  and  bill  of  lading, 
'"'^  because  the  plaintiffs  paid  the  draft,  which  also  belonged 
to  it  in  right  of  its  ownership  of  the  goods;  or  that  it  held 
the  bill  of  lading  as  security  for  a  debt  which  belonged 
to  it.  Just  how  it  could  be  the  unqualified  owner  of  the 
debt,  and  only  a  qualified  OAvner  of  the  goods,  when 
it  purchased  both,  we  confess  our  inability  to  see.  When 
it  purchased  these  papers  it  was  bound  to  know  the 
nature  of  the  transaction  between  Klyce  and  plaintiffs. 
The  bill  of  lading  and  the  account  attached  to  the  draft 
carried  notice  on  their  face  that  Klyce  had  contracted  to 
sell  the  goods  represented  by  the  account  and  bill  of  lading 
and  to  deliver  them  at  the  point  of  their  destination. 

To  repeat  in  a  measure,  the  essence  of  the  agreement  be- 
tween Klyce  and  plaintiffs  was  that  of  a  cash  transaction 
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to  be  consummated  in  the  future ;  that  is,  the  goods  were  to 
remain  the  property  of  Klyce  until  there  was  an  actual  or 
symbolical  delivery  of  them  and  contemporaneous  payment 
of  the  price. 

The  distance  of  the  parties  from  each  other  necessitated  a 
resort  to  the  usages  of  trade,  whereby  the  price  is  paid  on  a 
symbolical  delivery  of  the  goods  by  a  transfer  of  the  bill 
of  lading. 

By  shipping  the  goods  to  his  own  order  Klyce  retained 
the  absolute  title,  and  he  would  have  had  the  title  until 
the  goods  w^ere  at  the  place  of  delivery,  so  that  an  actual 
delivery  could  have  been  made  on  and  for  the  payment  of 
the  price.  But  he  chose  not  to  do  so.  He  said,  in  effect, 
to  defendant:  "I  have  agreed  to  sell  and  deliver  to  the 
plaintiffs  at  a  certain  place,  certain  goods  at  a  certain  price. 
Here  is  a  bill  of  lading  for  these  goods  to  my  order;  here  is 
a  draft  for  the  price  to  be  paid  on  delivery  of  the  goods 
and  here  is  an  account  showing  the  items.  I  desire  the 
money  for  these  goods  now.  I  propose  to  sell  the  contract 
to  you.  If  you  choose  to  deliver  the  goods,  which  you  may 
do  actually  or  symbolically  by  assignment  of  bill  of  lading  to 
plaintiffs,  you  will  have  the  money  to  be  paid  for  them  at 
the  place  of  delivery,  otherwise  you  will  have  your  goods 
and  an  obligation  of  plaintiffs  to  take  them  at  the  price." 
Thus  far  the  defendant  has  dealt  only  with  Klyce.  After 
defendant  purchased  the  contract  it  went  to'  plaintiffs  and 
said :  "Here  is  the  °'^'*  bill  of  lading  for  the  goods  Klyce  was 
to  deliver  to  you,  but  which  belongs  to  me — pay  me  the 
price  and  you  can  have  the  goods."  The  plaintiffs  pay  the 
price  and  take  an  assignment  of  the  bill  of  lading.  It  is, 
therefore,  plain  that  the  symbolical  delivery  was  the  defend 
ant's  act,  and  as  it  took  the  place  of  an  actual  delivery,  it 
must  be  as  perfect  as  an  actual  delivery.  If  it  is  false  in  any 
respect,  there  is  a  liability  upon  defendant,  who  made  itself 
a  party  to  the  transaction.  The  plaintiffs,  having  paid  the 
purchase  price  to  defendant  for  its  goods,  it  will  not  be 
allowed  to  say  to  plaintiffs,  "You  did  not  deal  with  me." 
This  conclusion  is  fully  sustained  by  our  own  case  of  Eu- 
faula  Grocery  Co.  v.  ^Missouri  Nat.  Bank,  118  Ala.  408,  24 
South.  389,  and  the  following  cases  in  other  jurisdictions: 
Am.  St.  Kep.,  Vol.   113—5 


66  American  State  Reports,  Vol.  113.       [Alabama, 

Finch  V.  Gregg,  126  N.  C.  176,  35  S.  E.  251,  49  L.  R.  A.  679; 
Searles  v.  Smith  Grain  Co.,  80  Miss.  688,  32  South.  287. 

On  the  facts  averred,  if  proven,  we  entertain  no  doubt 
of  the  plaintiffs'  right  to  recovery. 

Reversed  and  remanded. 


The  Rights  and  Liabilities  of  Assignees,  of  Bills  of  Lading  are  dis- 
cussed at  length  in  the  recent  note  to  National  Bank  v.  Baltimore  etc. 
B.  E.,  105  Am.  St.  Rep.  332-375;  and  in  the  case  of  Arkansas  etc.  E7. 
Co.  V.  German  Nat.  Bank,  77  Ark.  482,  post,  p.  160. 


WESTERN    UNION    TELEGRAPH  COMPANY  v.   MER- 
RILL. 

[144  Ala.  618,  38  South.  121.] 

TELEGRAPH  COMPANIES— FaUura  to  Deliver  Message- 
Presumption  as  to  Free  Delivery  Limits. — If  a  telegraphic  message 
is  handed  in  for  transmission,  the  presumption  is  that  the  sendee 
lives  within  free  delivery  limits  and  that  the  sender  takes  the  risk 
of  delivery  unless  he  makes  arrangements  for  delivery  at  a  greater 
distance.  Handing  in  such  a  message  without  explanation  casts  no 
duty  on  the  transmitting  operator,  other  than  to  forward  the  message 
accurately  and  with  proper  diligence,  and  it  casts  no  duty  on  the 
terminal  operator  other  than  to  copy  the  message  correctly  and  to 
deliver  it  with  all  convenient  speed,  if  the  sendee  resides  within  the 
free  delivery  limits,      (p.  67.) 

TELEGRAPH  COMPANIES — Failure  to  Send  Message — Pre- 
sumption of  Negligence. — Failure  to  send  a  telegraphic  message  raises 
the  presumption  of  negligence,  and  casts  upon  the  telegraph  company 
the  burden  of  overcoming  such  presumption,     (p.  68.) 

TELEGRAPH  COMPANIES — Failure  to  Send  Message — Free 
Delivery  Limits. — If  a  telegraph  company  wishes  to  avail  itself  of 
the  defense  that  the  residence  of  the  sendee  and  his  place  of  business 
were  beyond  the  free  delivery  limits,  it  must  plead  and  prove  such 
facts,  and  that  it  transmitted  the  message  promptly,  and  a  failure  to 
start  the  message  is  a  breach  of  the  entire  contract,     (p.  68.) 

PLEADING  AND  PRACTICE— Demand  for  Jury  Trial.— A 
statute  requiring  that  a  demand  for  a  jury  be  indorsed  on  the 
pleadings  do(^  not  necessarily  make  such  requirement  mandatory, 
(p.  68.) 

EVIDENCE. — Opinions  of  a  nonexpert  witness  are  inadmissible, 
(p.  69.) 

TELEGRAPH  COMPANIES— Authority  of  Agent— Presump- 
tion.— It  is  presumed  that  a  telegraph  agent  intrusted  with  receiving 
messages  for  transmission  has  authority  to  bind  it  by  his  agreement 
as  to  the  time  for  sending  it,  even  to  the  extent  of  disregarding  the 
regulations  as  to  the  hours  of  opening  and  closing  its  office,  to  which 
the  message  is  to  be  sent.     (p.  69.) 
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TELEGRAPH  COMPANIES— Failure  to  Send  Message— Dam- 
ages— Proximate  Cause. — If  damages  are  sustained  by  reason  of  th<; 
failure  of  a  telegraph  company  to  send  a  message  notifying  the  sendee 
of  the  serious  illness  of  his  wife,  it  is  error  to  charge,  as  matter 
of  law,*that  he  is  entitled  to  recover  damages  for  mental  anguish 
and  pain  suffered  by  him.  That  is  a  question  to  bo  determined  by  the 
jury  upon  consideration  of  whether  such  failure  was  the  proximate 
cause  of  the  suffering,  or  whether  it  would  not  have  followed  if  the 
message  had  been  promptly  transmitted  and  delivered,     (p.  70.) 

Walker,  Tillman,  Campbell  &  Morrow,  for  the  appellant. 

H.  D.  McCarthy  and  H.  D.  Merrill,  for  the  appellee. 

621  TYSON,  J.  The  complaint  contains  two  counts  and 
each  predicates  a  right  of  recovery  upon  a  breach  of  con- 
tract by  defendant,  for  its  failure  to  transmit  and  deliver 
a  telegram  received  from  plaintiff's  agent,  Abercrombie, 
at  Birmingham,  to  be  sent  to  plaintiff  at  Edwardsville,  con- 
taining the  information  of  the  serious  illness  ^^''  of  the 
latter 's  wife:  Western  Union  Tel.  Co.  v.  Cunningham,  99 
Ala.  314,  14  South.  579. 

These  counts  were  amended  so  as  to  meet  certain  ob- 
jections pointed  out  in  the  demurrer  interposed  to  each 
of  them.  This  demurrer  was  refiled  after  the  amendments 
were  allowed  and  overruled  by  the  court  and  properly  so. 

To  the  amended  complaint  the  defendant  filed  two  special 
pleas  to  which  a  demurrer  was  sustained.  The  first  of  these 
averred  that  plaintiff  resided  outside  the  free  delivery  limits 
of  the  town  of  Edwardsville  and  that  the  plaintiff's  agent 
Abercrombie  did  not  deposit  with  the  receiving  officer  a  spe- 
cial charge  to  cover  the  cost  of  delivery,  and  that  the  plain- 
tiff's agent  did  not  advise  the  office  of  the  fact  that  plaintiff 
resided  beyond  the  free  delivery  limits  of  said  town,  and  that 
the  agent  at  the  receiving  office  had  no  knowledge  of  that 
fact. 

The  other  plea  sets  up  substantially  the  same  facts,  with 
the  additional  averment  that  plaintiff"  had  a  law  office  within 
the  free  delivery  limits,  but  that  his  office  was  closed  between 
the  time  the  message  was  received  for  transportation  and 
the  time  the  train  left  for  Birmingham.  Neither  of  these 
aver  that  the  company  transmitted  the  message  or  attempted 
to  transmit  it  promptly  as  it  contracted  to  do,  and  which  the 
law  required  it  to  do.  "When  a  message  is  handed  in  for 
transmission  the   presumption  must  be  and   is  that  sendee 
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lives  within  the  limits  of  free  delivery,  or  that  the  sender 
takes  the  risk  of  delivery  unless  he  makes  arrangements  for 
delivery  at  a  greater  distance.  And  handing  in  such  mes- 
sage, without  explanation,  casts  no  duty  on  the  trans/hitting 
operator,  other  than  to  forward  the  message  accurately  and 
with  proper  diligence.  And  it  casts  no  duty  on  the  terminal 
employe  or  operator  other  than  to  copy  the  message  correctly 
and  to  deliver  it  with  all  convenient  speed,  if  the  sendee 
resides  within  the  free  delivery  limits":  Western  Union  Tel. 
Co.  V.  Henderson,  89  Ala.  510,  18  Am.  St.  Rep.  148,  7  South. 
419. 

A  failure  to  send  the  message  raises  the  presumption  of 
negligence  and  casts  upon  defendant  the  burden  of  over- 
coming that  presumption :  27  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  1090. 

«33  From  what  we  have  said  it  will  readily  be  seen  that 
the  facts  alleged  in  these  pleas  did  not  relieve  the  defend- 
ant from  transmitting  the  message.  If  the  defendant  wished 
to  avail  himself  of  the  fact,  as  a  defense  for  its  failure 
to  deliver,  that  the  plaintiff's  residence  and  place  of  business 
were  beyond  the  free  delivery  limits,  it  should  have  shown 
by  the  pleas  that  it  transmitted  the  message  to  its  operator 
at  Edwardsville  promptly.  Non  constat  the  plaintiff  was 
within  the  free  delivery  limits  and  his  whereabouts  known 
to  its  operator  at  that  point.  A  failure  to  start  the  message 
as  alleged  was  a  breach  of  the  entire  contract:  Western 
Union  Tel.  Co.  v.  Way,  83  Ala.  542,  4  South.  844.  The 
pleas  were  clearly  bad. 

There  was  no  merit  in  the  motion  to  continue  the  case 
or  to  strike  it  from  the  jury  docket  because  the  demand 
for  a  jury,  indorsed  upon  plaintiff's  complaint,  was  not 
signed  by  him  or  his  attorney. 

The  act  requiring  the  demand  for  a  jury  to  be  indorsed 
on  the  pleadings  does  not  make  such  a  requirement  manda- 
tory: Acts  1897-98,  p.  808,  sec.  11.  The  demand  for  a  jury 
is  not  a  pleading  within  rule  4  of  practice,  found  on  page 
1186  of  the  Code. 

The  question  propounded  to  Abercrombie,  "You  did  not 
consider  him  [plaintiff]  liable  to  you  for  that  twenty-five 
cents,  did  you?"  was  clearly  objectionable  as  calling  for 
the  opinion  of  the  witness.  Whether  plaintiff  was  liable 
to  witness  was  a  question  of  law  and  fact  not  determinable  by 
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him:  Birmingham  Ry.  etc.  Co.  v.  Franscomb,  124  Ala.  621, 
27  South.  508. 

This  witness  in  the  course  of  his  cross-examination  testi- 
fied that  he  sent  another  message  to  plaintiff  besides  the 
one  on  which  this  action  was  predicated,  but  that  he  did 
not  remember  whether  plaintiff  had  repaid  him  the  charge 
or  not.  There  was  no  error,  therefore,  in  sustaining  the  ob- 
jection to  the  question  by  defendant,  "Did  he  [plaintiff] 
ever  pay  for  any  message  except  this  one?"  Evans  v.  State, 
109  Ala.  11,  19  South.  535. 

The  questions  propounded  by  defendant  to  the  witness, 
Sightly,  to  which  objections  were  sustained,  constituting 
its  eleventh,  twelfth,  thirteenth  and  fourteenth  assignment 
of  error,  were  **^*  each  properly  excluded.  The  answer  to 
each  of  them  would  have  involved  either  the  opinion  or  con- 
clusion of  the  witness  and  are  not  within  the  principle  ap- 
plied in  Choate  v.  Southern  Ry.  Co.,  119  Ala.  611,  24  South. 
373,  conceding  the  correctness  of  the  application  of  it  in  that 
case.  Sightly  was  not  an  expert  as  to  the  matters  inquired 
of  him.  His  duty,  it  appears,  was  to  receive  the  message 
from  the  sender  and  deliver  it  to  the  operator  for  transmis- 
sion. To  permit  him  to  state  that  he  did  all  in  his  powe^ 
to  get  the  message  off  would  be  a  conclusion ;  and  that 
everything  was  done  by  the  operator  and  other  agents  of 
defendant  in  the  office  to  get  it  off,  or  that  nothing  was 
left  undone  to  get  it  off,  would  be  an  opinion.  There  was 
a  direct  conflict  in  the  testimony  of  this  witness  and  Aber- 
crombie  as  to  the  time  when  this  message  was  received  at 
the  office  of  defendant  for  transmission.  Abercrombie  swore 
that  he  delivered  it  to  the  receiving  agent  for  transmission 
on  Sunday  afternoon  between  4:35  and  5  P.  M. ;  the  witness 
Sightly  swore  that  he  received  it  at  6:16  P.  M  The  time 
when  it  was  received  was  an  important  issue  of  fact  in 
the  case.  For,  if  Alercrombie's  version  of  the  transaction 
was  true,  it  was  open  to  the  jury  to  find  that  had  it  been 
transmitted  promptly  it  would  have  reached  the  Edwards- 
ville  office  before  that  office  closed  on  that  day ;  whereas, 
if  this  witness'  testimony  be  true,  it  was  received  by  him 
after  office  hours  at  the  Edwardsville  office.  For  the  pur- 
pose of  testing  the  recollection  of  the  witness  it  was  within 
the  permissible  bounds  of  cross-examination  to  ask  him  as 
to  the  time  he  received  the  first  message  for  transmission  on 
the  day  preceding.    The  testimony  of  Abercrombie  afforded 
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an  inference  that  the  receiving  agent  bound  the  defendant  to 
transmit  the  message  promptly  notwithstanding  its  regula- 
tions as  to  the  office  hours  of  the  Edwardsville  office. 
Nothing  appearing  to  the  contrary,  it  is  presumed  that  de- 
fendant's agent  who  was  intrusted  with  receiving  messages 
for  transmission  had  authority  to  bind  it  by  his  agreement 
as  to  the  time  for  sending  it  even  to  the  extent  of  disregard- 
ing the  regulations  as  to  the  hours  of  opening  and  closing 
the  office  at  Edwardsville :  Western  Union  Tel.  Co.  v.  Crump- 
ton,  138  Ala.  632,  36  South.  517. 

**2^  On  the  other  hand.  Sightly  testified  that,  when  he  re- 
ceived the  message  at  6:16  P.  M.,  from  Abercrombie  for 
transmission,  he  told  him  that  the  office  at  Edwardsville 
had  closed  at  6  o'clock  and  that  he  would  receive  it  at 
Abercrombie 's  risk  and  wrote  on  the  back  of  it  "Accepted 
at  sender's  risk  on  account  of  office  closing  early  on  Sun- 
days"; that  Abercrombie  told  him  that  a  train  would  pass 
Edwardsville  about  7  o'clock  and  that  if  his  office  would 
call  Edwardsville  at  that  time  he  would  be  sure  to  get  it. 
He  also  testified  that  Abercrombie  insisted  that  the  agent 
at  Edwardsville  was  at  the  office,  and  the  testimony  of  the 
agent  at  Edwardsville  showed  that  he  was  at  the  office  on 
that  afternoon  from  6 :20  to  7  :50,  although  his  office  hours 
on  Sunday  afternoons  were  from  4  to  6. 

We  apprehend  that  on  this  version  of  the  transaction 
it  may  be  declared  as  a  matter  of  law  that  it  was  the  duty 
of  defendant  to  have  transmitted  the  message  by  7  P.  M., 
and  the  risk  assumed  by  Abercrombie  was  that  the  Ed- 
wardsville agent  would  not  be  in  his  office  at  that  hour, 
and  that  such  an  assumption  by  Abercrombie  did  not  author- 
ize the  defendant  to  delay  its  transmission  until  the  next 
morning.  Nor  did  Abercrombie  assume  the  risk  of  the 
failure  of  defendant's  agent  at  Edwardsville,  if  present 
at  his  office,  to  receive  the  message  if  it  was  transmitted 
or  his  declination  to  answer  the  call  if  one  was  made  on 
him. 

The  first  exception  reserved  to  the  oral  charge  of  the 
court  is,  therefore,  without  merit.  The  court  in  its  oral 
charge  also  instructed  the  jury  that,  if  the  proof  showed 
that  plaintiff  sustained  damages  in  any  sum,  then  he  was 
entitled  to  recover  for  mental  anguish  and  pain  occasioned 
by  his  failure  to  receive  the  message  in  time  to  reach  Bir- 
mingham before  his  wife  died.     In  this  there  was  error. 
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Whether  the  failure  to  transmit  and  deliver  the  telegram 
was  the  proximate  cause  of  plaintiff's  mental  anguish  occa- 
sioned by  his  failure  to  be  with  his  wife  when  she  died  was, 
under  the  evidence,  a  question  of  fact  for  the  jury,  and  not 
one  of  law  for  the  court.  It  cannot  be  affirmed  as  matter  of 
law  on  the  testimony  that  he  would  have  been  able  to  have 
caught  the  only  train  passing  Edwardsville  on  that  afternoon 
for  Birmingham  <*^**  had  the  message  been  transmitted 
promptly  and  delivered  promptly.  If  Sightly 's  testimony  be 
true  the  message  could  not  have  been  received  by  the  Ed- 
wardsville agent  before  6:20  P.  M.,  nor  was  the  defendant 
under  any  obligation  to  transmit  it  before  that  time.  How 
long  it  would  have  taken  that  agent  to  have  found  plaintiff 
in  order  to  deliver  the  message  to  him  is  not  shown.  And 
again,  had  it  been  transmitted  at  that  time  and  delivered 
promptly,  the  testimony  tends  to  show  that  plaintiff  would 
have  had  to  have  gone  to  Heflin,  a  distance  of  some  seven 
or  eight  miles  from  Edwardsville,  to  have  caught  the  train. 
And  just  how  long  it  would  have  taken  him  to  make  that 
trip  is  not  shown.  So ,  then,  upon  this  phase  of  the  testi- 
mony, whether  plaintiff's  deprivation  of  being  with  his  wife 
in  her  last  hours  was  attributable  to  defendant's  negligent 
conduct  was  a  question  for  the  jury  and  not  for  the  court. 
We  are  of  the  opinion  that,  on  the  testimony,  the  case  under 
each  count  of  the  complaint  was  one  for  the  jury.  And 
also  whether  the  plaintiff  suffered  mental  pain,  and  whether 
that  was  the  proximate  cause  of  defendant's  conduct,  were 
each  questions  for  the  determination  of  the  jury. 

These  principles  will  suffice  for  the  guidance  of  another 
trial,  without  reviewing  in  detail  the  several  written  charges 
refused  to  defendant. 

Reversed  and  remanded. 

McClellan,  C.  J.,  Simpson  and  Anderson,  JJ.,  concurring. 


Where  a  Telegraph  Company  has  Extabliahed  Free  Delivery  Limits, 
notice  of  which  is  given  on  its  blanks,  it  has  boon  thought  that  the 
duty  is  on  the  sender  of  a  message  to  ascertain  whether  the  sendee 
resides  within  the  free  limits,  and  to  notify  the  sending  operat- 
or of  the  fact;  and  that  a  failure  to  observe  this  duty  will  excuse 
prompt  delivery  by  the  company:  Western  Union  Tel.  Co.  v.  Henderson, 
89  Ala.  510,  18  Am.  St.  Rep.  148. 

A  Telegraph  Company  Which  Receives  a  Message  for  delivery  and 
fails  to  deliver  it  with  reasonable  diligence  becomes  prima  facie 
liable,   and    the   burden   rests   upon   it   of   alleging   and    proving   such 
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facts  as  it  relies  upon  to  excuse  its  failure:  Hendricks  v.  Western 
Union  Tel.  Co.,  126  N.  C.  304,  78  Am.  St.  Rep.  058;  McPeek  v. 
Western  Union  Tel.  Co.,  107  Iowa,  356,  70  Am.  St.  Rep.  205;  Fowler  v. 
Western  Union  Tel.  Co.,  80  Me.  381,  6  Am.  St.  Rep.  211;  Harkness  y. 
Western  Union  Tel.  Co.,  73  Iowa,  190,  5  Am.  St.  Rep.  672. 
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ALLEY  V.  BOWEN-.AIERRILL  COMPANY. 

[76  Ark.  4,  88  S.  W.  838.] 

ATTORNEYS  AT  LAW — Law  Partnership. — The  act  of  one 
partner  in  a  firm  of  lawyers  within  the  scope  of  its  business  is  the 
act  of  all.     (p.  76.) 

ATTORNEYS  AT  LAW — Law  Partnership— Authority  to  Pur- 
chase.—A  member  of  a  law  partnership  is  authorized  to  purchase  in 
the  name  of  the  firm  such  law  books  as  are  reasonably  necessary  for 
carrying  on  the  firm's  business,      (p.  77.) 

CORPORATIONS,  FOREIGN— Doing  Business  in  State.— The 
institution  and  prosecution  of  an  action  by  a  foreign  corporation  does 
not  constitute  doing  business  within  the  state,      (p.  77.) 

W.  Priekett  and  J.  I.  Alley,  for  the  appellant. 

R.  G.  Shaver,  for  the  appellee. 

•^  WOOD,  J.  This  is  a  suit  begun  in  a  justice's  court  on 
the  second  day  of  August,  1902.  by  Bowen-lMerrill  Company, 
a  corporation  under  the  laws  of  Ohio,  against  Glitsch  &  Alley, 
a  law  firm. 

Omitting  the  caption,  the  complaint  filed  in  justice's  court 
by  said  corporation  sets  forth  the  following  allegations: 

"That  the  said  Bowen-Merrill  Company  is  a  e(,rporation 
organized  under  the  laws  of  the  state  of  Oliio,  and  doing  busi- 
ness in  Indianapolis,  in  the  state  of  Lidiana.  with  a  branch 
house  at  Kansas  City,  Missouri.  That  tlie  said  defendants,  by 
their  said  contract  in  writing,  under  their  said  firm  name  of 
(xlitsch  &  Alley,  promised  to  pay  to  the  said  plaintiff  on  the 
twenty-fifth  day  of  June,  1898,  the  sum  of  twenty-five  dol- 
lars for  law  books,  with  interest  from  maturity  at  the  rate 
of  ten  per  cent  per  annum  f  that  the  said  defendants,  by  their 

(73) 
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written  contract,  promised  to  pay  to  the  said  plaintiff  on  the 
twenty-seventh  day  of  October,  1898,  the  sum  of  twelve  dol- 
lars for  law  books,  with  ten  per  cent  interest  from  maturity 
— copies  of  which  said  contracts  are  filed  herewith,  as  exhibits 
*A'  and  'B,'  respectively,  and  asked  to  be  made  and  taken 
as  a  part  of  this  complaint;  and  the  said  plaintiff  also  files 
herein  a  statement,  duly  verified,  of  the  amount  due  and 
owing  by  the  said  defendants  to  the  said  plaintiff;  and  the 
said  plaintiff  says  that  the  said  defendants,  nor  either  of 
them,  have  paid  the  said  sums  of  money,  nor  the  interest 
thereon,  and  that  same  is  due,  etc.,  and  pray  for  judgment." 

At  the  trial  in  the  justice's  court,  in  answer  to  the  above 
allegations  of  plaintiff,  J.  I.  Alley,  a  member  of  the  former 
law  firm,  filed  his  separate  answer,  which,  aside  from  caption 
and  prayer,  reads  as  follows: 

^  ' '  Admits  that  he  was  at  some  time  a  partner  of  H.  Glitsch 
in  the  practice  of  law,  but  denies  that  he,  as  a  member  of  the 
firm  of  Glitsch  &  Alley,  made  or  signed  the  contract  sued 
upon ;  denies  that  it  was  done  with  his  knowledge  or  consent 
by  Glitsch  or  anyone  else;  denies  that  it  was  a  part  of  the 
partnership  business,  or  that,  if  Glitsch  signed  said  contract 
with  the  firm  name,  as  alleged,  he  had  any  right  or  authority 
to  do  so,  and  [alleges]  that  same  is  not  binding  upon  defend- 
ant J.  I.  Alley." 

Defendant  denies  that  the  contract  was  made  as  alleged 
by  plaintiff.  Defendant,  further  answering,  says:  "That  the 
plaintiff  corporation  herein  is  a  foreign  corporation,  and  that, 
as  such  corporation,  it  has  never  complied  with  the  laws  of 
Arkansas,  and  especially  with  the  act  of  the  legislature  ap- 
proved February  16,  1899,  in  the  filing  of  a  copy  of  its  arti- 
cles of  incorporation  with  the  Secretary  of  State,  and  for  said 
reason  cannot  do  business  or  maintain  this  suit  in  this  state  " 

Further  answering,  defendant  says:  "The  claim  and  con- 
tract sued  on  herein  is  barred  by  the  statute  of  limitations; 
the  same,  if  made  as  alleged,  was  made  more  than  three  years 
ago."     Prayer  for  judgment. 

The  case  was  tried  upon  the  issues  as  made  by  the  com- 
plaint and  answer  in  the  justice's  court,  where  judgment  was 
in  favor  of  defendant  Alley,  and  the  case  was  appealed  to  the 
Polk  circuit  court,  where  it  was  tried  upon  the  same  jssues 
by  the  court  sitting  as  a  jury,  and  upon  the  following  agreed 
statement  of  facts:  • 
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"1.  It  is  agreed  that  during  1898  Henry  Glitseh  and  J,  I. 
Alley  were  partners  in  the  practice  of  law  in  Mena,  Arkansas, 
under  the  style  of  Glitsch  &  Alley,  and  that  the  partnership 
agreement  was  a  verbal  one. 

"2.  It  is  further  agreed  that  Plenry  Glitsch  signed  the  firm 
name  of  Glitsch  &  Alley  to  a  contract  for  law  books  of  the 
Bowen-Merrill  Company,  and  that  the  order,  contract  and 
agreement  was  made  by  Henry  Glitsch  in  the  firm  name  and 
committed  to  writing. 

''  "3.  It  is  agreed  that  J.  I.  Alley  never  gave  his  consent 
to  nor  authorized  Henry  Glitsch  to  make  this  order  for  books, 
nor  any  other  order,  nor  to  sign  the  firm  name  to  the  order, 
nor  any  other  order  nor  contract,  otiier  than  the  use  of  his  and 
the  firm  name  in  pleadings  in  court. 

"4.  It  is  agreed  that  this  suit  was  begun  in  the  justice's 
court  of  S.  H.  Smith  on  August  9,  1902. 

"5.  It  is  agreed  that  the  following  is  a  correct  statement 
of  the  account: 

1898. 

July  15,  Shearman  &  Redfield  on  Neg $12  00 

July  18,  Sackett's  Instructions  to  Juries 6  00 

July  18,  Underhill's  Criminal  Evidence 6  00 

October  27,  Beach  on  Contracts 12  00 

"6.  It  is  agreed  that  the  plaintiff,  the  Bowen-Merrill  Com- 
pany, is  a  foreign  corporation,  and  that  it  has  not  complied 
with  the  laws  of  the  state  of  Arkan.sas  by  filing  a  certificate 
of  articles,  etc.  (Act  of  February  16,  1899),  with  the  Secre- 
tary of  the  State  of  Arkansas. 

"7.  It  is  further  agreed  that  the  defendant,  J.  I.  Alley, 
never  acknowledged  this  indebtedness,  or  any  liability  what- 
ever. 

"8.  It  is  agreed  that  J.  I.  Alley  has  been  a  continuous  res- 
ident of  the  state  of  Arkansas  since  the  making  of  this  con- 
tract. 

"9.  That  the  defendant,  Henry  Glitsch,  in  two  letters  writ- 
ten by  him,  one  to  the  plaintiff  and  one  to  the  plaintiff's  at- 
torney, admitted  that  said  books  were  bought  for  the  use 
of  said  firm,  and  that  he,  as  one  of  the  partners,  signed  the 
firm  name  to  the  contract  for  the  purchase  thereof. 

"10.  It  is  agreed  that  the  contract  for  the  purchase  of  said 
books  was  made  outside  of  this  state." 
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This  trial  resulted  in  a  verdict  in  favor  of  plaintiff,  and 
defendant  Alley  appeals  to  this  court. 

®  1.  Is  J.  I.  Alley,  the  appellant,  liable  on  the  contract 
made  by  Glitseh,  his  law  partner,  without  his  knowledge  or 
consent?  2.  Can  the  Bowen-Merrill  Company  bring  this  suit 
and  maintain  it  in  this  state,  it  being  an  Ohio  corporation, 
without  filing  here  its  articles  of  incorporation  and  appointing 
an  agent? 

1.  Upon  the  first  question  the  trial  court  declared  the  law 
as  follows  over  defendant's  objection,  which  was  declaration 
No.  4:  "In  a  partnership  for  the  practice  of  law  the  act  of 
one  partner  in  the  scope  of  business  of  said  firm  is  the  act  of 
all,  and  every  responsibility  incident  to  other  partnerships 
in  general  attaches  to  legal  partnerships,  as  well  as  corres- 
ponding rights." 

Upon  this  point  the  defendant  asked  the  following  dec- 
larations, which  were  refused : 

®  "(1)  That  a  firm  of  lawyers  is  a  non trading  partner- 
ship, and  one  member  of  the  firm  cannot  bind  the  other 
without  express  authority  from  the  other." 

**  (2)  It  is  necessary  in  this  case  for  the  plaintiff  to  prove 
that  Henry  Glitseh  had  the  right  to  contract  for  books  in 
the  firm  name." 

"  (3)  It  is  the  duty  of  persons  or  firms  doing  business  with 
a  nontrading  partnership  to  know  if  one  member  is  author- 
ized to  bind  the  other  on  contracts  and  commercial  paper." 

"  (5)  That  a  firm  of  lawyers  is  a  nontrading  partnership, 
and  that  one  partner  cannot  bind  the  other,  either  on  com- 
mercial paper  or  on  contracts,  although  the  proceeds  were 
used  in  the  business,  without  express  authority  from  the  other 
partner. ' ' 

The  court  correctly  declared  the  law  that  the  act  of  one 
partner  in  a  firm  of  lawyers  in  the  scope  of  its  business  is 
the  act  of  all. 

It  is  generally  held  that  nontrading  firms  have  no  power 
to  borrow  money  and  sign  negotiable  paper,  and  that  one 
member  of  such  firm  has  no  power  to  bind  the  other  members 
by  signing  the  firm  name  to  such  paper :  Worster  v.  Forbush, 
171  Mass.  423,  50  N.  E.  936;  Smith  v.  Sloan,  37  Wis.  285, 
19  Am.  Rep.  757 ;  22  Am.  &  Eng.  Ency.  of  Law,  p.  154,  note 
(Lawyers).  This  is  because  such  transactions  are  not  gen- 
erally within  the  legitimate  scope  of  the  business  of  such 
firms.     There  is  no  reason  why   such  firms  should   not   be 
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bound  by  the  acts  of  their  members  within  the  scope  of  their 
business.  This  would  be  true  even  in  the  case  of  negotiable 
paper,  where  it  was  shown  that  such  paper  was  executed 
within  the  scope  of  the  firm's  business:  1  Bates  on  Partner- 
ship, sec.  343.  Mr.  Bates,  after  an  exhaustive  review  of  the 
authorities  on  the  powers  and  liabilities  of  nontrading  part- 
nerships, says:  "Each  partnership  must  stand  largely  on  the 
nature  of  its  peculiar  business,  and  no  rule  of  universal  ap- 
plication is  possible."  This  is  the  correct  doctrine,  and 
there  is  no  reason  why  a  firm  of  lawyers  should  not  be  bound 
by  the  act  of  one  of  its  members  in  buying  such  law  books  as 
may  be  reasonably  necessary  for  carrying  on  the  business. 
Such  an  act  is  certainly  within  the  scope  of  the  business  of 
such  a  ^^  partnership.  It  is  impossible  to  practice  law  suc- 
cessfully in  these  times  without  some  law  books.  As  Mr. 
Bates  says:  "It  is  difficult  to  conceive  of  a  partnership  which 
does  not  require  some  purchases  to  be  made  in  the  usual 
course  of  its  business."  In  nontrading  firms  this  is  certainly 
necessary.  He  instances  the  case  of  lawyers  purchasing  their 
law  books :  Miller  v.  Hines,  15  Ga.  197.  See,  also,  Crosthwait 
V.  Ross,  1  Humph.  23,  34  Am.  Dec.  613.  The  purchase  of 
law  books  reasonably  necessary  in  the  business  is  a  respon- 
sibility and  liability  incident  to  a  partnership  for  the  prac- 
tice of  law.  And  when  lawyers  come  together  for  that  busi- 
ness, they  are  presumed  to  repose  in  one  another  the  trust 
and  confidence  necessary  to  attend  to  the  duty  of  purchasing 
law  books  for  the  firm,  and  to  clothe  each  with  authority  to 
bind  the  other. 

2.  "The  institution  and  prosecution  of  an  action  is  not 
doing  business  within  the  meaning  of  the  act  of  February  16, 
1899,  and  other  statutes  upon  the  subject":  Buffalo  Zinc  & 
Copper  Co.  v.  Crump,  70  Ark.  525,  91  Am.  St.  Rep.  87,  69 
S.  W.  572 ;  Railway  Co.  v.  Fire  Assn.,  55  Ark.  163,  18  S.  W. 
43. 

Affirm. 


Each  Partner  ia  the  general  agent  of  his  copartners  as  to  the  firm 
business,  and  the  members  of  the  firm  are  considi  red  as  sanctioning 
the  contract  which  they  singly  enter  into:  Edwards  v.  Dillon,  147  111. 
14,  37  Am.  St.  Rep.  199. 
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ST.  LOUIS,  IRON  MOUNTAIN  AND  SOUTHERN  RAIL- 
WAY COMPANY  V.  REED. 

[7«  Ark.  106,  88  S.  W.  836.] 

SAILBOADS — Passengers  on  Freight  Trains — Presumption. — 
If  there  is  a  division  of  the  freight  and  passenger  business  of  a 
railroad,  the  common  presumption  is  that  a  person  found  on  a  freight 
train  is  not  legally  a  passenger,  and  if  he  claims  that  he  is,  it  de- 
volves upon  him  to  rebut  the  presumption,     (p.  79.) 

BAIIiBOADS — Injury  While  Riding  on  Freight  Train. — If  a  per- 
son of  mature  years  rides  upon  the  caboose  of  a  freight  train,  in  vio- 
lation of  the  rules  of  the  railroad  company,  when  he  knows,  or  ought 
to  know,  that  the  caboose  is  not  intended  for  the  carriage  of  passen- 
gers, and  while  so  riding  is  injured  in  a  collision,  he  cannot  recover 
damages  unless  the  injury  was  wantonly  and  willfully  inflicted,  (p. 
80.) 

B.  S.  Johnson,  for  the  appellant. 

E.  H.  Vance,  Jr.,  and  A.  I.  Roland,  for  the  appellee. 

1®*  RIDDICK,  J.  This  is  an  action  by  the  plaintiff  to 
recover  damaojes  received  while  riding  on  one  of  the  de- 
fendant's through  freight  trains.  The  rules  and  regula- 
tions of  the  company  did  not  allow  the  conductors  of  such 
trains  to  carry  passengers.  The  plaintiff  in  this  case  was 
an  employe  of  another  railroad  company,  but,  being  an 
acquaintance  of  the  conductor  who  had  charge  of  this 
train,  he  was  permitted  by  him  to  ride  in  the  caboose  at- 
tached to  it.  The  plaintiff  testified  that  he  did  not  know 
that  it  was  against  the  rules  of  the  company  to  carry  pas- 
sengers on  such  trains,  but,  leaving  out  the  testimony  of 
the  witness  for  the  defendant  on  this  point,  the  question 
arises  whether  the  undisputed  facts  do  not  show  that  he 
either  had  notice,  or,  what  is  th6  same  thing,  that  he  had 
notice  of  facts  sufficient  to  put  him  upon  inquiry,  and  that 
if  he  had  made  any  inquiry  he  could  easily  have  ascertained 
the  fact  that  the  employes  of  this  train  had  no  right  to 
accept  him  as  a  passenger.  Now,  plaintiff  did  not  find  this 
train  at  the  passenger  depot.  He  boarded  it  in  the  yards 
of  the  company,  near  the  stock-pen.  It  had  no  passenger 
coach  attached,  and  there  was  nothing  about  it  to  indicate 
that  it  was  intended  for  the  carriage  of  passengers.  Plain- 
tiff himself  shows  that,  though  he  had  time  and  opportun- 
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ity  to  inquire  and  ascertain   v.-hether  passengers  were   al- 
lowed to  be  carried  on  this  train,  he  did  not  do  so. 

109  ^hen  we  consider  that  plaintiff  was  fifty-three  years 
old,  had  worked  for  railroads  about  fifteen  years,  was  then 
at  work  at  Texarkana  for  the  Cotton  Belt  Railway  Com- 
pany, while  his  family  lived  at  Malvern,  a  town  on  defend- 
ant's railway,  between  which  place  and  Taxarkana  sev- 
eral passenger  trains  were  run  each  day,  one  of  which  trains 
was  due  to  leave  Texarkana  only  a  few  hours  after  plaintiff 
left  on  the  freight,  and  by  which  plaintiff  could  have 
reached  his  home  as  soon  or  sooner  than  he  could  have 
reached  it  by  the  freight  train,  even  had  there  been  no 
accident — when  we  consider  that  plaintiff  took  this  freight. 
on  which  an  acquaintance  was  conductor,  when  he  could 
have  taken  a  passenger  train  and  made  better  speed,  and 
that  up  to  the  time  of  the  accident  he  had  neither  paid,  nor 
offered  to  pay,  nor  been  asked  to  pay  any  fare — it  seems 
not  unreasonable  to  believe,  as  counsel  for  defendant  con- 
tends, that  he  chose  this  train  in  preference  to  the  pas- 
senger because  he  had  grounds  to  hope  that,  through  tlie 
courtesy  of  his  friend,  the  conductor,  he  would  be  given 
free  transportation.  But  we  need  not  discuss  that  feature, 
for  it  is  quite  immaterial.  For,  conceding  that  plaintiff 
acted  in  good  faith  in  getting  on  this  train,  it  is  clear  that 
he  acted  carelessly.  One  should  not  get  on  the  caboose 
of  a  through  freight  train,  standing  away  from  the  pas- 
senger depot,  in  the  yards  of  the  company  near  a  stock- 
pen,  with  the  intention  to  travel  thereon  as  a  passenger, 
without  making  some  incjuiry  as  to  whether  the  train  is  in- 
tended for  passengers.  If,  without  inciuiring,  he  does  get 
on  such  a  train,  not  intended  for  passengers,  and  is  car- 
ried safely  to  hfis  destination,  he  gains  that  much  at  the 
expense  of  the  company.  On  the  other  hand,  if  an  ac- 
cident happens,  and  he  is  injured,  there  is  no  reason  or 
justice  in  requiring  the  company  to  pay  lor  his  injui-ies, 
unless  thc}^  have  been  wantonly  or  wilirully  inflicted. 
"Wlien,"  said  Chief  Justice  Coekrell,  "there  is  a  division 
of  the  freight  and  passenger  business  of  a  railroad,  the 
common  presumption  is  tliat  a  person  found  on  a  freight 
train  is  not  legally  a  passenger;  and  if  he  claims  that  he  is, 
it  devolves  upon  him  to  show  a  state  of  case  that  will  re- 
but the  presumption":  Ilobbs  v.  Texas  Pac.  Ry.  Co.,  49 
Ark.  357,  5  S.  W.  586. 
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'*®  The  facts  in  this  ca.se  do  not  rebut  this  presumption, 
but  show  conclusively  that  the  circumstances  under  which 
plaintiff  boarded  this  train  were  sufficient  to  give  him 
notice  that  this  train  was  not  intended  for  the  carriage 
of  passengers.  Whether  in  fact  he  believed  it  was  intended 
for  pavssengers  is  a  matter  of  no  moment;  for,  although 
members  of  the  train  crew  were  present,  he  made  no  in- 
quiry, and  cannot  hold  the  company  responsible  for  his 
ignorance.  The  law  in  such  a  case  treats  him  as  knowing 
those  things  which  he  could  and  should  have  ascertained 
by  inquiry.  This  question  has  been  fully  discussed  by  a 
recent  decision  of  the  court  of  appeals  to  which  we  refer: 
Purple  V.  Union  Pac.  R.  Co.,  114  Fed.  123,  51  C.  C.  A.  564, 
57  L.  R.  A.  700. 

Had  plaintiff  been  a  boy  or  person  of  immature  years, 
there  would  be  more  reason  to  support  the  judgment;  but 
the  facts  in  this  case  show  that  plaintiff,  and  not  the  com- 
pany, was  to  blame  for  his  presence  on  this  train.  He 
was  injured  by  a  collision  which  the  evidence  shows  was 
the  result  of  carelessness,  but  was  not  the  result  of  wanton 
or  willful  negligence.  On  the  whole  case,  we  are  convinced 
that  it  would  be  unjust  to  compel  the  company  to  pay 
damages  for  the  injury  to  plaintiff  which  was  caused  by  his 
getting  on  a  train  not  intended  for  passengers,  in  violation 
of  the  rules  of  the  company. 

Judgment  will,  therefore,  be  reversed,  and  the  action 
dismissed.     It  is  so  ordered. 


Persons  on  Trains  not  operated  for  carrying  passengers,  by  invita- 
tion, are  entitled  to  at  least  reasonable  care  from  the  railway  com- 
pany. As  to  trespassers  on  a  train,  however,  the  carrier  seems  to 
owe  no  other  duty  than  to  refrain  from  doing  them  no  willful  or 
wanton  injury:  See  Baltimore  etc.  Ry.  Co.  v.  Co«,  6G  Ohio  St.  276, 
90  Am.  St.  Kep.  583,  and  cases  cited  in  the  cross-reference  note  thereto. 
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MARTIN  V.  BACON. 

[76  Ark.  158,  88  S.  W.  863.] 

PROCESS — Exemption  from  Service  of. — A  person  cannot  be 
lawfully  served  with  civil  process  while  he  is  attending  on  a  court  in 
a  state  other  than  that  of  his  residence,  either  as  a  party  or  a  wit- 
ness, or  while  going  to  or  returning  therefrom,      (p.  82.) 

FBOCESS — Exemption  from  Service  of. — If  a  nonresident  is 
attending  court  within  the  state  as  a  party  to  a  suit  therein,  service 
on  him  of  process  in  another  civil  suit  will  be  set  aside  upon  his 
motion,      (p.  84.) 

Graves  &   Martin,   for  the  appellant. 
Wood  &  Henderson,  for  the  appellee. 

158  BATTLE,  J.  James  T.  Grubb  in  his  lifetime  brought 
an  action  against  C.  11.  Bacon  for  damages  caused  by  an 
assault  and  battery  made  upon  him  by  the  defendant.  The 
action  was  commenced  on  the  16th  of  November,  1901.  The 
plaintiff  died,  and  the  action  was  revived  in  the  name  of  W. 
H.  IMartin,  as  special  administrator. 

^^^  The  defendant  moved  the  court  to  quash  the  summons, 
setting  out  the  grounds  in  his  motion;  and  the  plaintiff. re- 
plied, stating  facts.  The  court  sustained  the  motion,  and  dis- 
missed the  action,  and  the  plaintiff  appealed. 

The  motion  was  heard  and  sustained  upon  the  following 
agreed  statement  of  facts : 

"The  alleged  assault  for  which  this  action  was  brought  was 
made  on  the  sixth  day  of  May,  1901,  in  the  city  of  Hot 
Springs,  Garland  county,  Arkansas.  Upon  said  date  the  de- 
fendant was  a  visitor  to  the  city  of  Hot  Springs,  and  was  not 
present  in  said  city  under  compulsion  of  any  judicial  process, 
but  was  here  voluntarily. 

"Said  defendant,  C.  H.  Bacon,  is,  and  was  on  the  said  sixth 
day  of  ^lay,  1901,  a  resident  of  the  state  of  Tennessee. 

"That  upon  a  preliminary  examination  being  made  and 
held,  in  which  said  alleged  assault  was  investigated,  the  de- 
fendant was  held  to  await  the  action  of  the  grand  jury  of 
Garland  county,  and  was  permitted  to,  and  did,  give  bond 
in  the  sum  of  one  thousand  dollars  for  his  appearance  on  the 
first  day  of  the  October,  1901,  term  of  the  circuit  court  of 
Garland  county,  next  ensuing. 
Am.  St.  Rep.,  Vol.  113—6 
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"That  afterward,  to  Mit,  on  the  nineteenth  day  of  October, 
1901,  said  grand  jury  returned  a  bill  of  indictment  charging 
the  said  Bacon  with  assault  with  intent  to  kill,  committed 

upon  the  person  of  the  said  J.  T.  Grubb,  and  on  the day 

of  -^ ,  1901,  an  order  was  made  by  the  circuit  court  of 

Garland  county  permitting  the  said  Bacon  to  remain  upon 
the  bond  already  given  by  him  until  the  further  order  of  the 
court;  and  the  case  was  set  for  trial  on  the  nineteenth  day 
of  November,  1901,  the  same  being  also  a  day  of  said  October 
term  of  said  court. 

"That  the  defendant  left  his  home,  in  Tennessee,  and  came 
to  the  city  of  Hot  Springs,  arriving  here  on  the  fifteenth  day 
of  November,  1901 — coming  here  for  the  purpose  of  being 
present  at  said  trial,  and  of  making  his  arrangements  for  said 
trial — and  was  served  with  summons  herein  on  the  sixteenth 
day  of  November,  1901,  and  came  here  in  obedience  to  his 
said  bail  bond,  requiring  him  to  be  present  at  said  trial,  and 
for  the  purpose  of  being  tried  under  said  indictment,  and 
that  said  defendant  was  in  this  county  for  no  other  purpose 
than  to  be  present  and  ^^^  submit  himself  to  the  orders  and 
judgment  of  this  court  in  said  cause." 

It  is  well  settled  by  the  great  weight  of  authority  that  a 
party  cannot  be  lawfully  served  with  civil  process  while  he 
is  in  attendance  on  a  court  in  a  state  other  than  that  of  his 
residence,  either  as  a  party  or  a  witness,  or  while  going  to  and 
returning  therefrom :  Murray  v.  Wilcox,  122  Iowa,  188,  101 
Am.  St.  Rep.  263,  97  N.  W.  1087,  64  L.  R.  A.  534 ;  Powers  v. 
Arkadelphia  Lumber  Co.,  61  Ark.  504,  54  Am.  St.  Rep.  276, 
33  S.  W.  842;  note  to  Mullen  v.  Sanborn,  79  Md.  364,  47 
Am.  St.  Rep.  421,  29  Atl.  522,  25  L.  R.  A.  721.  In  this 
state  a  party,  in  civil  actions  and  criminal  prosecutions, 
can  testify  as  a  witness,  and  may  be  exempt  from  service 
of  civil  process  in  both  capacities.  Judge  Elliott,  in  Wil- 
son V.  Donaldson,  117  Ind.  356,  10  Am.  St.  Rep,  48,  20 
N.  E.  250,  3  L.  R.  A.  266,  gives  the  reason  for  the  ex- 
emption as  follows:  "If  citizens  of  other  states  are  allowed 
to  come  into  our  jurisdiction  to  attend  court  as  parties 
or  witnesses,  and  to  freely  depart  from  it,  the  administra- 
tion of  justice  will  be  best  promoted,  since  a  defendant's 
personal  presence  is  often  essential  to  enable  his  counsel  to 
justly  conduct  his  defense.  The  principle  of  state  comity, 
too,  demands  that  a  citizen  of  another  state  who  submits  to 
the  jurisdiction  of  our  courts,  and  here  wages  his  forensic 
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contest,  should  not  be  compelled  to  do  so  under  the  limitation 
and  obligation  of  submitting  to  the  jurisdiction  of  our  courts 
in  every  case  that  may  be  brought  against  him.  While  com- 
ing and  departing,  as  well  as  Avhile  actually  in  necessary  at- 
tendance at  court,  he  should  be  free  from  the  hazard  of  being 
compelled  to  answer  in  other  actions.  It  is  an  evidence  of 
respect  for  our  laws  and  confidence  in  our  courts  that  he 
comes  here  to  litigate,  and  the  laws  he  respects  should  give 
him  protection.  If  he  can  come  only  under  the  penalty  of 
yielding  to  our  jurisdiction  in  every  action  that  may  be 
brought  against  him,  he  is  deprived  of  a  substantial  right 
because  he  is  willing  to  trust  our  courts  and  our  laws  without 
removing  his  case  to  the  federal  courts,  or  refusing  to  put 
himself  in  a  position  where  a  personal  judgment  may  be 
rendered  against  him.  High  considerations  of  public  policy 
require  that  the  law  should  encourage  him  to  freely  enter  our 
forums  by  granting  immunity  from  process  in  other  civil 
actions,  and  not  discourage  him  by  burdening  him  ^.^*  witli 
the  obligation  to  submit  to  the  writs  of  our  courts  if  he  comes 
within  our  borders." 

Judge  Trent,  in  Small  v.  Montgomery  (C.  C),  23  Fed.  707, 
said:  "All  the  United  States  circuit  judges  who  have  passed 
upon  the  question  of  late,  as  well  as  dicta  by  the  supreme 
court  of  the  United  States  in  respect  thereto,  reach  this  re- 
sult, viz.,  that  where  a  party  in  good  faith  is  brought  within 
the  jurisdiction  of  the  state,  or  detained  therein,  being  a  non- 
resident, either  as  party  to  the  suit,  or  as  witness  in  another 
suit,  he  is  not  subject  to  service.  And  the  reason — the  main 
reason — is  very  potential,  so  far  as  our  country  is  concerned. 
There  are  many  states,  stretching  from  IMaine  to  Oregon,  and 
a  man  who  is  required  to  go  from  one  to  the  other,  eith(>r 
asa  witness  or  as  a  party  to  a  suit,  should  not  be  pursued  by 
writ  while  abroad,  instead  of  being  sued  at  his  own  residence; 
otherwise  everyone,  as  is  stated  in  many  of  these  opinions, 
would  avoid  as  far  as  possible  being  subjected  thousands  of 
miles  away  to  suits  of  this  character":  Atchison  v.  Morris, 
11  Biss.  191,  11  Fed.  5S2. 

Upon  the  same  principle  of  justice,  good  faith,  and  com- 
ity, and  to  subserve  the  due  administration  of  justice,  it  has 
been  held  that  "a  person  who  has  been  brought  within  the 
jurisdiction  of  a  court  from  another  state  upon  a  requisition, 
as  a  fugitive  from  justice,  and  has  beeu  tried  for  or  dis- 
charged as  to  the  offense  against  him,  is  not  subject  to  arrest 
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on  a  civil  process  until  a  reasonable  time  and  opportunity 
have  been  given  him  to  return  to  the  state  from  which  he 
was  taken":  Moletor  v.  Sinnen,  76  Wis.  308,  20  Am.  St.  Rep. 
71,  44  N.  W.  1099,  7  L.  R.  A.  817 ;  Blair  v.  Turtle,  1  McCrary, 
372,  5  Fed.  394 ;  Compton  v.  Wilder,  40  Ohio  St.  130 ;  People 
V.  Judge,  40  Mich.  630;  Cannon's  Case,  4?  Mich.  482,  11  N. 
W.  280. 

The  appellee  comes  within  the  spirit  of  the  rule  which  ex- 
empts persons  from  service  of  civil  process,  and  is  entitled 
to  its  benefit.  He  is  a  nonresident  of  this  state — a  resident  of 
the  state  of  Tennessee — and  was  bound  to  attend  the  Garland 
circuit  court,  in  this  state,  to  avoid  the  forfeiture  of  his  bond. 
He  was  also  entitled  to  attend  as  a  witness  in  his  own  behalf. 
His  attendance  was  compulsory.  While  in  attendance  in 
obedience  to  his  bond,  process  in  this  case  was  served  upon 
him.  The  service,  on  his  motion,  should  be  set  aside :  Murray 
V.  i«2  Wilcox,  122  Iowa,  188,  101  Am.  St.  Rep.  263,  97  N.  W. 
1087,  64  L.  R.  A.  534. 

Judgment  as  to  the  service  of  process  is  affirmed,  and  in 
other  respects  is  reversed. 


The  Exemption  from  Service  of  Process  of  witnesses  and  parties  to 
an  action  wlio  are  not  residents  of  the  state  wherein  the  action  is 
pending  is  discussed  in  the  note  to  Worth  v.  Norton,  76  Am.  St.  Rep. 
535-540;  and  in  the  subsequent  cases  of  Guynn  v.  McDaneld,  4  Idaho, 
605,  95  Am.  St.  Rep.  158;  State  v.  Kennan,  33  Wash.  247,  99  Am. 
St.  Rep.  949;  Greenleaf  v.  People's  Bank,  133  N.  C.  292,  98  Am.  St. 
Rep.  709.  The  immunity  from  service  of  civil  process  on  a  witness 
while  attending  a  trial  in  another  state  seems  to  be  universally  con- 
ceded; and  it  has  recently  been  affirmed  that  a  nonresident  defendant 
in  a  criminal  prosecution,  attending  the  courts  of  the  state  for  the 
purpose  of  his  trial,  is  exempt  from  the  service  of  civil  process  while 
coming  and  departing  as  well  as  while  actually  in  attendance  at  court: 
Murray  v.  Wilcox,  122  Iowa,  188,  101  Am.  St.  Rep.  263. 
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ST.  LOUIS  AND  NORTH  ARKANSAS  RAILROAD  COM- 
PANY V.  MATHIS. 

[76   Ark.   184,  91   S.  W.   763.] 

MASTER  AND  SERVANT — Injury  to  Servant — Contributory 
Negligence. — A  railroad  section-hand,  who  is  killed  by  a  train  while 
helping  to  remove  a  handcar  from  the  track  under  orders  from  a  sec- 
tion foreman  on  whose  vigilance  he  relies,  is  not  guilty  of  contribu- 
tory negligence,     (p.  88.) 

NEGLIGENCE  Causing  Death — Damages — Loss  of  Parental 
Care. — In  an  action  by  minor  children  for  the  death  of  their  parent, 
the  industry,  moral  character,  and  parental  care  and  affection  of  the 
deceased  may  be  taken  into  consideration  in  estimating  the  dam- 
ages,     (p.  89.) 

CONSTITUTIONAL  LAW— Restriction  on  Appellate  Jurisdic- 
tion.— A  statute  limiting  the  power  of  the  circuit  court  to  set  aside  ver- 
dicts as  excessive  '  a  restriction  upon  the  constitutional  appellate  power 
of  the  supreme  court,  and  for  that  reason  is  void.     (p.  91.) 

CONSTITUTIONAL  LAW — Restrictions  on  Appellate  Jurisdic- 
tion.— A  constitutional  provision  conferring  appellate  jurisdiction 
upon  the  supreme  court,  "under  such  restrictions  as  may  from  time 
to  time  be  prescribed  by  law,"  does  not  confer  power  to  limit  the 
right  of  appeal  by  statute,  but  only  power  to  prescribe  regulations 
as  to  the  manner  of  taking  appeals,  and  the  time  within  which  they 
may  be  taken,      (p.  91.) 

CONSTITUTIONAL  LAW — Restrictions  on  Appellate  Jurisdic- 
tion.— If  a  constitutional  provision  confers  upon  the  supreme  court 
appellate  jurisdiction  in  all  cases  of  final  judgment,  a  statute  which 
seeks  to  prohibit  in  that  court  an  inquiry  as  to  the  suiiiciency  of  the 
evidence  to  sustain  the  amount  of  damages  assessed  by  a  jury,  or  to 
require  a  litigant  to  surrender  his  right  of  appeal  as  a  condition  upon 
which  he  may  accept  the  reduction  by  the  trial  court  of  an  exces- 
sive verdict,  is  unconstitutional   and  void.      (p.  92.) 

DEATH  BY  WRONGFUL  ACT — Excessive  Damages. — While 
the  damage  to  infant  children  caused  by  the  death  of  their  father 
by  wrongful  act,  and  the  loss  of  his  care,  attention  and  moral  train- 
ing, can  be  measured  by  no  fixed  rule,  yet  there  is  a  limit  to  the 
amount  to  be  allowed  in  such  case,  and  it  is  the  duty  of  the  appel- 
late court  to  see  that  sucii  limit  is  not  exceeded,     (p.  9;).) 

DEATH  BY  WRONGFUL  ACT— Damages  to  Minor  Children.— 
While  no  amount  of  money  can  fully  compensate  minor  cbildrou  for 
the  distress  of  mind  suffered  by  them  in  the  violent  and  ]>ainful  death 
of  their  father  caused  by  negligence,  and  in  the  loss  of  liis  affection- 
ate care  and  attention,  yet  it  is  the  duty  of  the  court,  in  determin- 
ing whether  the  amount  awa-  led  is  xeessive,  to  ascertain  what  amount 
would  constitute  fair  compensation  for  the  injury  intlicted.      (p.  93.) 

G.  J.  Crump,  J.  M.  Moore    and  W.  B.  Smith,  for  the  ap- 
pellant. 

F.  0.  Butt  and  C.  D.  James,  for  the  appellee. 
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»8«  McCULLOCH,  J.  This  is  a  suit  brought  against  ap- 
pellant railroad  company  by  the  administrator  of  the  estate 
of  John  Gunn,  deceased,  for  the  benefit  of  the  widow  and  the 
next  of  kin  of  said  decedent  for  damages  occasioned  by  reason 
of  the  alleged  negligent  killing  of  deceased  by  a  train  of  ap- 
pellant. Damages  are  laid  in  the  sum  of  twenty-five  thou- 
sand dollars,  and  plaintiff  recovered  a  judgment  for  ten  thou- 
sand dollars,  from  which  the  defendant  appealed. 

Appellant  claims  that  the  evidence  is  insufficient  to  sustain 
the  verdict,  and  that  the  court  erred  in  refusing  to  instruct 
the  jury  peremptorily  to  return  a  verdict  in  its  favor,  but 
concedes  that,  if  the  testimony  is  legally  sufficient,  there  was 
no  error  in  the  instructions  or  other  proceedings.  Deceased 
was  a  section-hand  employed  by  appellant,  and  worked  un- 
der one  Lisk  as  foreman.  On  the  morning  of  September  12, 
1901,  deceased  and  the  foreman,  and  gang,  of  which  he  was 
a  member,  started  on  a  handcar  from  Coin,  a  station  on  ap- 
pellant's road,  to  the  place  of  their  labor  of  the  day.  After 
running  only  about  one-fourth  of  a  mile  they  discovered  the 
approach  of  a  local  freight  train,  ^^^  and  hastily  stopped  the 
handcar,  and  endeavored  to  remove  it  from  the  track.  It  is 
contended  on  behalf  of  appellee  that  Gunn  was  killed  while 
assisting,  under  orders  of  the  foreman,  in  the  removal  of 
the  handcar  from  the  track,  and  while  so  engaged  appellant 
was  guilty  of  negligence,  through  its  foreman,  in  failing  to 
warn  him  of  the  imminent  danger.  Appellant  claims,  on  the 
other  hand,  that  Gunn  was  duly  warned  of  the  near  approach 
of  the  train,  and,  pursuant  to  the  warning,  left  the  track,  but 
voluntarily  returned  to  secure  his  dinner-pail,  and  in  so  doing 
was  struck  by  the  engine  and  killed.  On  this  point  there  is 
a  sharp  conflict  in  the  testimony,  and  it  is  not  the  province 
of  this  court  to  determine  where  the  weight  lies.  The  fore- 
man and  several  of  the  section-hands  testified  that,  when 
they  discovered  the  approaching  train,  they,  with  deceased, 
stopped  the  handcar,  and  tried  to  lift  it  off  the  track,  and 
partially  succeeded,  but  one  end  of  the  car  was  against  a 
stump,  and  they  failed  to  get  it  off;  that  the  foreman  then 
called  out  to  the  hands  to  leave  the  car,  and  they  all  ran  up 
the  hill  and  across  a  ditch  about  twelve  feet  away  from  the 
track,  when  deceased  returned  to  the  car  to  get  his  dinner- 
pail,  and  was  struck  by  the  train.  George  Carson,  a  witness 
introduced  by  the  plaintiff,  testified  that  he  was  about  two 
hundred  yards  away,   and  saw  the  accident,  which  he  de- 
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scribed  as  follows:  "There  was  one  man  standing  at  the  left 
corner  of  the  car,  and  when  they  went  to  throw  the  car  off 
they  throwed  the  car  this  way — one  side — and  there  were 
three  at  that  end,  and  two  at  this,  and#  when  it  caught  that 
way,  the  car  dropped  down,  the  hind  end,  and  they  seemed 
to  give  away,  and  let  it  drop  two  or  three  times  before  they 
got  it  off.  About  the  time  I  thought  they  had  shoved  the 
car  off  the  track,  two  of  these  men  run  right  around  the  c;ir 
there  this  way,  and  this  man  left  at  this  corner  had  never 
raised  up  out  of  a  stooping  position,  and  these  two  men,  just 
as  they  passed  by,  the  engine  struck  the  car,  they  just  got 
away." 

"Q.  Before  the  car  was  struck,  had  any  of  these  men 
left  the  track  and  gone  back?  A.  No,  sir;  I  never  saw  any 
come  back;  no  man  at  all." 

George  Gunn,  a  son  of  deceased,  testified  that  the  accident 
occurred  in  his  view,  and  he  described  it  as  follows: 

187  "Well,  like  this  way:  the  track  [indicating]  and  the 
car  running  up  that  way,  and  they  were  all  on  there  run- 
ning. He  was  right  there  on  the  front  end,  and  when  they 
got  ready  to  get  off  the  car,  why,  three  of  them  got  off  at  one 
end,  and  two  at  the  other  end,  and  they  moved  the  car  around, 
and  got  it  across  the  track  that  way,  and  then  went  to  lifting 
the  car  and  got  it,  it  looked  to  me  like,  pretty  near  off,  and 
part  of  the  men  started  to  run  up  the  bank,  and  two  of  them 
stayed  with  that  end  of  the  car,  and  it  looked  to  me  like,  I 
know  it  got  one  of  them,  and  it  looked  like  the  other  one 
just  got  away, 

"Q.  Which  way  were  you  looking?  A,  I  was  looking 
right  up  the  track, 

"Q.  Was  there  anything  in  the  track  to  obstruct  your 
view?  A.  No,  sir;  he  was  struck  at  this  corner  of  the  car 
[indicating]. 

"Q.  And  the  other  man  ran  around  the  car,  and  ran  up 
the  bank?     A.     Yes,  sir, 

"Q.  Had  any  of  these  men  prior  to  that  time  left  the 
handcar  before  that?  A,  They  left  when  the  train  was 
pretty  close. 

"Q.  They  left  just  about  the  time  the  train  struck  the 
man  ?     A.     Yes,  sir. 

"Q.  Did  you  see  anybody  before  the  train  struck  the  car 
and  the  man ;  did  you  see  anyone  run  up  the  bank  and  come 
back?     A,     No,  sir;  no,  sir," 
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Two  of  the  witnesses,  John  Bridgeford  and  T.  L.  Plummer, 
who  were  passengers  on  the  train,  testified  that  they  looked 
out  of  the  car  window,  and  saw  the  engine  strike  the  hand- 
car and  a  man  who*  appeared  to  be  trying  to  get  it  off  the 
track,  and  that  several  of  the  men  were  running  up  the  hill. 
The  testimony  of  both  these  witnesses  tended  to  show  that  de- 
ceased did  not  leave  the  handcar  and  return  after  crossing 
the  ditch.  The  jury  was  therefore  warranted  in  finding  from 
the  testimony  that  deceased  was  struck  while  at  work,  under 
order  of  the  foreman,  removing  the  car,  and  that  he  did  not 
leave  the  track  and  then  return  in  the  face  of  danger.  Treat- 
ing it  as  thus  established  that  the  deceased  did  not  leave  the 
handcar  or  track  and  return  after  receiving  ^^^  warning  of 
the  danger,  there  is  no  testimony  tending  to  show  contribu- 
tory negligence  on  his  part.  Joining  his  fellow-workmen  at 
the  accustomed  meeting-place  that  morning,  he  and  they  pro- 
ceeded, by  direction  and  command  of  the  foreman,  toward  the 
place  at  which  they  were  to  work.  If  the  train  was  thus  ex- 
pected, and  due  care  was  not  observed  in  awaiting  its  passage, 
it  was  the  negligence  of  the  foreman,  who  was  vice-principal, 
and  not  the  negligence  of  the  section-hands.  They  met  the 
train  in  a  curv^e,  and  there  is  evidence  that  no  signal  was  given 
from  the  approaching  train  by  whistle  or  bell.  When  the 
party  discovered  the  approach  of  the  train,  they  hastily  de- 
scended from  the  handcar,  and  endeavored  to  remove  it  be- 
fore the  train  reached  them. 

The  language  of  the  court  in  St.  Louis  etc.  Ry.  Co.  v. 
Rickman,  65  Ark.  138,  45  S.  W.  56,  is  particularly  applicable 
to  the  facts  here:  "What  the  plaintiff  did  was  manifestly 
done  in  obedience  to  the  orders  of  the  foreman  to  get  the  car 
off  quick.  Plaintiff  had  a  right  to  presume  that  the  foreman, 
who  was  in  a  position  to  devote  his  whole  attention  to  the  ap- 
proaching train  and  the  efforts  of  his  men  to  get  the  hand- 
car off  the  track,  could  better  determine  than  he  what  was 
best  to  be  done  under  the  circumstances.  We  do  not  think 
that  the  danger  was  so  apparently  imminent  but  that  he  could 
reasonably  rely  upon  the  direction  of  the  foreman.  He  did 
so,  and  was  injured.  He  should  not  be  charged  with  con- 
tributory negligence  under  the  circumstances." 

We  think  there  was  sufficient  evidence  to  sustain  a  verdict 
for  the  plaintiff,  and  the  court  did  not  err  in  refusing  to  take 
the  case  from  the  jury. 
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It  is  set  forth  as  a  further  jjround  for  new  trial  that  the 
verdict  is  excessive.  The  testimony  fairly  astablishes  the 
fact  that  deceased  contributed  to  the  support  of  his  family 
as  much  as  three  hundred  and  fifty  dollars  per  annum,  in 
addition  to  his  earnings  in  supervision  of  his  farm,  and  that 
the  present  value  of  an  annuity  in  that  sum  for  his  expect- 
ancy would  be  four  thousand  six  hundred  and  ninety  dollars. 
He  owned  a  small  farm  of  eighty  acres  of  land,  and  was  out 
of  debt.  It  is  also  shown  by  undisputed  testimony  that  he 
was  a  very  industrious  man  of  good  moral  character,  and  was 
especially  solicitous  as  to  the  mental  and  moral  training  of  his 
children.  That  he  was  a  kind  and  indulgent  father,  provided 
well  for  his  family,  and  gave  much  attention  to  ***^  the 
proper  instruction  and  education  of  his  children.  He  had 
five  children,  the  youngest  being  only  two  years  of  age  at  the 
time  of  the  accident.  This  is  a  well-recognized  element  of 
damages  in  suits  of  this  kind  for  the  benefit  of  minor  chil- 
dren, and  it  is  held  to  be  for  the  jury  to  say,  from  all  the 
facts  and  circumstances  found,  what  will  be  a  fair  compen- 
sation to  the  children  for  the  pecuniary  loss  of  the  care  and 
attention  of  the  father  in  the  way  of  training  and  instruc- 
tion:  St.  Louis  etc.  Ry.  Co.  v.  Sweet,  60  Ark.  550,  31  S.  W.. 
571 ;  Railway  Co.  v.  Maddry,  57  Ark.  306,  21  S.  W.  472. 

The  amount  of  damages  of  this  kind  being  of  an  indeter- 
minate character,  and  left  largel}^  to  the  sound  discretion  of 
the  jury,  we  cannot  say  as  a  matter  of  law  that  the  verdict  is 
so  excessive  as  to  appear  to  have  been  given  by  the  jury 
under  passion  or  prejudice. 

The  judgment  is  therefore  affirmed. 

ON  REHEARING. 

**•**  McCULLOCH,  J.  Counsel  for  appellant  ask  a  recon- 
sideration by  the  court  of  the  question  of  exfessivoness  of  the 
verdict,  and  in  doing  so  they  necessarily  attack  the  validity  of 
the  act  of  April  25,  1901  (Kirby's  Digest,  sec.  6217),  which 
is  as  follows : 

"An  Act  to  Regulate  the  Practice  in  the  Circuit  Courts  in  Cer- 
tain Cases. 

"Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Arkansas : 

"Section  1.  The  verdict  of  any  jury  rendered  in  any  ac- 
tion for  the  recovery  of  damages,  where  the  measure  thereof 
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is  indeterminate  or  uncertain,  shall  not  be  held  tb  be  exces- 
sive, or  be  set  aside  as  excessive,  except  for  some  erroneous 
instruction,  or  upon  evidence,  aside  from  the  amount  of  the 
damages  assessed,  that  it  was  rendered  under  the  influence  of 
passion  or  prejudice;  provided,  that  the  circuit  judge  pre- 
siding at  the  trial  may,  on  motion  for  a  new  trial  filed  by  the 
losing  party,  if  he  deems  the  verdict  excessive,  indicate  the 
amount  of  such  excess,  and  thereupon,  if  the  losing  party 
shall  offer  to  file  and  enter  of  record  a  release  of  all  errors 
that  may  have  accrued  at  the  trial  if  the  prevailing  party 
will  remit  the  amount  so  deemed  excessive,  and  the  prevail- 
ing party  shall  refuse  to  remit  the  same,  the  verdict  shall  be 
set  aside." 

It  is  contended  by  learned  counsel,  first,  that  the  statute 
applies  only  to  practice  in  the  circuit  court,  and  not  to  this 
court  on  appeal ;  and  next  that  if  it  does  apply  to  this  court, 
it  is  void  because  it  is  an  unauthorized  curtailment  by  the 
legislative  branch  of  government  of  the  appellate  jurisdic- 
tion vested  by  the  constitution  in  the  court. 

It  seems  plain  to  us  that,  if  the  statute  is  binding  upon  the 
circuit  court,  unless  it  be  held  to  be  unwarranted  restriction 
-upon  the  appellate  jurisdiction  of  this  court,  it  is  also  binding 
here  on  appeal,  for  the  reason  that  this  court  only  searches 
for  errors  in  the  proceeding  below,  and  will  reverse  cases  only 
on  account  of  errors,  either  of  omission  or  commission,  of  the 
trial  court. 

Our  inquiry,  then,  is  whether  the  statute  in  question  is 
valid  so  far  as  it  attempts  to  control  this  court  in  the  deter- 
mination *®^  of  cases  on  appeal.  If  it  is,  the  effect  of  it  is 
to  prevent  a  review  by  this  court  of  an  erroneous  assessment 
of  damages  made  by  a  jury,  and  the  failure  of  the  trial 
court  to  correct  the  error.  The  right  of  appeal  is,  to  that 
extent,  cut  off  by  the  statute,  if  it  be  given  full  force.  The 
statute  also  imposes  upon  an  unsuccessful  litigant,  before  he 
can  accept  a  reduction  of  an  excessive  verdict,  the  penalty  of 
of  surrendering  his  right  of  appeal. 

The  constitution  of  the  state  confers  upon  this  court,  in  the 
broadest  terms,  appellate  jurisdiction  coextensive  with  the 
state.  It  provides  that  the  supreme  court  shall  have  a  gen- 
eral superintending  control  over  all  inferior  courts  of  law 
and  equity. 

The  section  fixing  jurisdiction  of  the  court  is  as  follows: 
"The  supreme  court,  except  in  case  otherwise  provided  by 
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this  constitution,  shall  have  appellate  jurisdiction  only,  which 
shall  be  coextensive  with  the  state,  under  such  restrictions  as 
may  from  time  to  time  be  prescribed  by  law.  It  shall  have  a 
general  superintending?  control  over  all  inferior  courts  of  law 
and  equity;  and,  in  aid  of  its  appellate  and  supervisory  juris- 
diction, it  shall  have  power  to  issue  writs  of  error  and  super- 
sedeas, certiorari,  habeas  corpus,  prohibition,  mandamus  and 
quo  warranto,  and  other  remedial  writs,  and  to  hear  and  de- 
termine the  same.  Its  judges  shall  be  conservators  of  the 
peace  throughout  the  state,  and  shall  severally  have  power  to 
issue  any  of  the  aforesaid  writs":  Const.  1874,  art.  7,  sec.  4. 

It  has  been  often  held  by  this  court  that  the  appellate  juris- 
diction conferred  by  the  constitution  upon  the  court  cannot 
be  enlarged  or  devested  by  the  legislature :  State  v,  Ashley,  1 
Ark.  279 ;  Ex  parte  Woods,  3  Ark.  532 ;  Ex  parte  Anthony,  5 
Ark.  358 ;  State  v.  Jones,  22  Ark.  331  ;  Ex  parte  Batesville 
etc.  R.  Co.,  39  Ark.  82;  Simpson  v,  Simpson,  25  Ark.  487; 
O'Bannon  v.  Ragan,  30  Ark.  181. 

It  follows,  then,  that  unless  the  constitution  empowers  the 
legislature  to  limit  the  appellate  jurisdiction  of  the  court,  it 
cannot  be  done.  It  is  contended  on  behalf  of  appellee  that  it 
was  meant,  by  the  use  in  the  constitution  of  the  words  "un- 
der such  restrictions  as  may  from  time  to  time  be  prescribed 
by  law,"  to  confer  upon  the  law-making  body  the  power  to 
limit  the  right  of  appeal.  Placing  this  construction  upon  the 
language  used,  the  ^^^  effect  of  the  constitutional  provision 
would  be  to  give  to  the  court  only  such  appellate  jurisdiction 
as  the  law-making  body  should  see  fit  to  leave  to  it.  Bearing 
in  mind  our  scheme  of  constitutional  government,  both  state 
and  national,  and  the  policy  of  dividing  it  into  three  co- 
ordinate branches  of  equal  dignity  and  power  within  defined 
limits,  we  cannot  believe  that  the  framers  of  the  present  con- 
stitution meant  to  thus  subordinate  the  jurisdiction  of  the 
highest  court  of  the  state  to  the  will  of  the  legislature.  For, 
if  it  be  held  that  the  legislature  may  limit  the  power  of  the 
court  to  review  the  decision  of  an  inferior  court  in  one 
re-<pet;t,  it  may  do  so  in  another;  and  if  it  may  prohibit  the 
court  from  reviewing  one  <|uestion  in  a  case,  it  may  prohibit 
the  review  of  all  questions,  and  may  cut  off  the  right  of  ap- 
peal altogether.  Thus  by  the  process  of  elimination  the  legis- 
lature could  strip  the  court  of  all  appellate  jurisdiction,  and 
deny  to  litigants  the  right  of  appeal,  which  is  guaranteed  by 
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the  constitution.  The  manifest  intention  of  the  framers  of 
the  constitution  was,  primarily,  to  give  a  right  of  appeal  to 
the  supreme  court  from  all  final  judgments  of  circuit  and 
chancery  courts,  but  to  vest  in  the  legislature  the  power  to 
prescribe  regulations  as  to  manner  of  taking  appeals  and  time 
within  which  the  same  may  be  taken  and  prosecuted.  This 
is,  we  think,  what  is  meant  by  the  words  "under  such  re- 
strictions as  may  from  time  to  time  be  prescribed  by  law." 
To  construe  it  otherwise  would  be  to  make  it  read  that  the 
supreme  court  shall  have  only  such  appellate  jurisdiction  as 
may  from  time  to  time  be  prescribed  by  law.  If  the  framers 
of  the  constitution  had  intended  to  so  limit  the  jurisdiction 
of  the  court,  doubtless  they  would  have  employed  a  more  ap- 
propriate and  less  ambiguous  form  of  expression  to  convey 
that  meaning.  We  therefore  hold  that  it  was  beyond  the 
power  of  the  legislature  to  prohibit  an  inquiry  in  this  court  as 
to  the  sufficiency  of  the  evidence  to  sustain  the  amount  of 
damages  assessed  by  a  jury,  or  require  a  litigant  to  surrender 
his  right  of  appeal  as  a  condition  upon  which  he  may  accept 
the  reduction  by  the  trial  court  of  an  excessive  verdict. 

After  careful  reconsideration  of  the  evidence  in  the  case, 
we  are  constrained  to  believe  that  the  verdict  is  for  an  exces- 
sive amount  of  damages.  We  said  in  the  former  opinion  that 
the  evidence  *^^  warranted  a  verdict  for  four  thousand  six 
hundred  and  ninety  dollars  damages  to  cover  the  probable 
contributions  of  the  deceased  to  the  support  of  his  family. 
This  is  certainly  the  utmost  limit  to  which  the  jury  could  have 
gone  upon  this  element  of  damages.  If  we  indulge  in  the 
presumption  that  the  jury  confined  the  verdict  to  the  limits 
warranted  by  the  evidence  as  to  this  element,  it  leaves  the 
sum  of  five  thousand  three  hundred  and  ten  dollars  which 
must  have  been  assessed  to  cover  damages  for  loss  of  the  care, 
attention  and  moral  training  of  the  father  to  his  children. 
It  is  difficult  to  determine  what  amount  should  be  allowed 
upon  this  element  of  damages.  It  is  indeterminate,  and  is 
ascertained  by  no  fixed  rules  for  admeasurement,  and  is  left 
to  the  sound  discretion  of  the  jury.  Yet  there  must  be  some 
limit  to  the  amount  to  be  allowed,  and  it  is  the  plain  duty 
of  the  appellate  court  to  see  that  the  just  limits  are  not  ex- 
ceeded. It  is  often  said  that  where  loss  of  limb  is  sustained 
and  great  suffering  endured,  no  amount  of  money  will  com- 
pensate therefor;  that  no  amount  of  money  might  induce  a 
person  to  voluntarily  undergo  the  loss  of  limb  and  consequent 
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suffering;  yet  that  would  be  a  highly  improper  basis  upon 
which  the  damages  should  be  estimated.  It  is  the  duty  of 
courts  and  juries  to  allow  such  a  sum  as  will  fairly  compen- 
sate for  the  pecuniary  loss.  So,  in  a  case  of  this  kind  no 
amount  of  money  can  fully  compensate  children  for  the  dis- 
tress of  mind  suffered  by  them  in  the  violent  and  painful 
death  of  the  father,  and  in  the  loss  of  his  affectionate  care 
and  attention,  but  the  court  must  ascertain  some  just  amount 
to  allow  a  fair  compensation  for  the  injury:  St.  Louis  Ry. 
Co.  V.  Robbins,  57  Ark.  377,  21  S.  W.  886;  St.  Louis  etc. 
Ry.  Co.  V.  Maddry,  57  Ark.  306,  21  S.  W.  472;  St.  Louis 
etc.  Ry.  Co.  v.  Sweet,  60  Ark.  550,  31  S.  W.  571. 

Believing,  as  we  do,  that  the  amount  allowed  by  the  jury, 
either  upon  one  or  the  other  of  the  two  elements  of  damages, 
was  excessive,  it  becomes  our  duty  to  remand  this  case  for  a 
new  trial,  or  to  require  the  plaintiff  to  remit  the  judgment 
down  to  such  an  amount  as  we  can  say  the  evidence  fully 
warranted,  there  being  no  errors  of  law  in  the  proceedings. 

We  think  that  upon  the  whole  proof,  considering  the  earn- 
ing capacity  of  the  deceased  and  the  amount  of  contribution 
he  would  probably  have  made  to  his  family,  together  with  the 
proof  upon  the  other  element  of  damages,  eight  thousand  dol- 
lars will  compensate  for  the  loss  as  fully  as  pecuniary  com- 
pensation can  be  rendered.  So,  if  the  ^^^  plaintiff  will, 
within  fifteen  days  after  this  day,  remit  two  thousand  dollars 
of  the  judgment,  the  same  will  be  afifirmed  as  to  the  re- 
mainder; otherwise  it  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

It  is  so  ordered. 

Mr.  Chief  Justice  Hill  Dissented  to  that  part  of  the  opinion  con- 
cerning any  reduction  of  damages.  He  expressed  the  opinion  that 
the  verdict,  under  the  circumstances,  was  not  excessive,  but  moderate 
indeed,  was  not  improperly  produced,  and  that  it  was  the  duty  of 
the  court  to  let  it  alone. 


The  Legislature  cannot  Deprive  the  Supreme  Court  of  its  revisory 
.inristliction  over  all  the  other  state  tribunals  (Brown  v.  Buck,  75 
Mich.  274,  13  Am,  St.  Rep.  438),  nor  can  it  annul  a  rule  of  the  su- 
pre  0  court  respecting  the  mode  of  printing  transcripts  on  appeal 
(.Tordan  v.  Andrus,  26  Mont.  37,  91  Am.  St.  Rep.  396),  nor  require 
that  court  to  state  the  reasons  for  its  decisions  in  writing:  Houston 
v.  Williams,  13  Cal.  24,  73  Am.  Dec.  565. 
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BURNETT  V.  STATE. 

[76  Ark.  295,  88  S.  W.  956.] 

CONSTITUTIONAL  LAW — SiTspension  of  Prosecution — Sight 
to  Speedy  Trial. — If  one  under  prosecution  for  seduction  marries  the 
female  alleged  to  have  been  seduced  before  the  termination  of  such 
prosecution,  and  thereby  causes  it  to  be  suspended  in  accordance  with 
statutory  provisions,  and  subsequently  deserts  her  without  cause, 
whereupon  the  prosecution  is  reinstated,  he  cannot  complain  that  the 
suspension  of  the  prosecution  by  his  marriage  has  deprived  him  of 
his  constitutional  right  to  a  speedy  trial,  if  he  has  at  no  time  de- 
manded a  speedier  conclusion  of  such  trial,     (p.  96.) 

CONSTITUTIONAL  LAW— Former  Jeopardy. — If  a  prosecution 
for  seduction  is  suspended  on  account  of  the  marriage  oi  the  accused 
and  the  prosecutrix  after  a  jury  has  been  sworn  and  evidence  intro- 
duced, and  such  prosecution  is  reinstated  upon  his  willful  desertion 
of  her  in  accordance  with  statutory  provisions,  no  jeopardy  attaches 
by  reason  of  the  former  proceution  unless  the  suspension  thereof 
is  ordered  without  the  consent  of  the  accused,  express  or  implied, 
(p.  96.) 

CRIMINAL  LAW — Former  Jeopardy. — If  a  trial  is  suspended 
by  the  act  of  the  accused,  or  for  his  benefit,  or  at  his  own  request, 
no  jeopardy  attaches  by  reason  of  that  trial,     (p.  96.) 

SEDUCTION — Suspension  of  Prosecution — Presumption. — If 
the  record  of  a  former  trial  for  seduction  shows  that  the  prosecutrix 
and  the  accused  were  married  in  open  court,  and  the  case  was  there- 
upon continued,  it  must  be  presumed  that  the  accused  consented  to  the 
suspension  of  the  prosecution,  and  the  prosecution  need  not  prove  an 
express  consent,     (p.  97.) 

SEDUCTION — Corroboration  of  Prosecutrix, — In  a  prosecution 
for  seduction,  in  order  to  secure  a  conviction,  there  must  be  corrobora- 
tion of  the  prosecutrix  as  to  the  promise  of  marriage,  its  falsity,  and 
that  the  accused  obtained  carnal  intercourse  with  her  by  virtue  of 
such  false  promise,     (p.  98.) 

C.  C.  Reid  and  Sellers  &  Sellers,  for  the  appellant. 

R.  L.  Rogers,  attorney  general,  for  the  appellee. 

***  McCULLOCH,  J.  Appellant  was  indicted,  tried  and 
convicted  of  the  crime  of  seduction,  alleged  to  have  been  com- 
mitted by  obtaining  carnal  knowledge  of  Fannie  Bruton,  an 
unmarried  woman,  by  virtue  of  a  false  promise  of  marriage. 

The  case  was  here  on  a  former  appeal  (72  Ark.  398),  and 
after  it  was  reversed  and  remanded  he  was  again  tried  and 
convicted,  and  again  appeals  to  this  court. 

^^"^  1,  During  a  former  trial  of  appellant  for  the  offense, 
and  after  the  jury  had  been  impaneled  and  sworn  and  the 
testimony  introduced,  appellant  and  the  prosecuting  witness, 
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Fannie  Bruton,  procured  a  license,  and  were  duly  married 
in  open  court,  and  the  court  thereupon  suspended  the  trial, 
discharged  the  jury,  and  continued  the  case.  In  the  last 
trial,  in  which  the  judgment  of  conviction  Avas  rendered  from 
which  he  now  appeals,  he  interposed  a  plea  of  former  ac- 
quittal, and  introduced  in  support  of  the  plea  the  record  of 
the  former  suspended  trial. 

Section  2044,  Kirby's  Digest,  is  as  follows:  "If  any  man 
against  whom  a  prosecution  has  begun,  either  before  a  jus- 
tice of  the  peace  or  by  indictment  by  a  grand  jury,  for  the 
crime  of  seduction,  shall  marry  the  female  alleged  to  have 
been  seduced,  such  prosecution  sliall  not  then  be  terminated, 
but  sliall  be  suspended ;  provided,  that  if  at  any  time  there- 
after the  accused  shall  willfully,  and  without  such  cause  as 
now  constitutes  a  legal  cause  for  divorce,  desert  and  abandon 
such  female,  then  at  such  time  such  prosecution  shall  be  con- 
tinued and  proceed  as  though  no  marriage  had  taken  place 
between  such  female  and  the  accused." 

Learned  counsel  for  appellant  contend  that  the  above- 
quoted  statute  is  unconstitutional,  in  that  the  suspension  pro- 
vided for  serves  to  deprive  the  defendant  under  indictment 
of  a  speedy  trial ;  and  that,  even  if  the  statute  is  held  to  be 
valid,  so  as  to  suspend  a  prosecution  at  all,  it  does  not  apply 
after  jeopardy  has  attached.  They  say  that  to  apply  it  after 
jeopardy  has  attached  would  be  to  put  the  defendant  in 
jeopardy  twice  for  the  same  offense,  which  is  forbidden  by 
the  constitution.  It  is  argued  that  if  the  statute  is  valid, 
the  marriage  of  the  defendant  and  the  female  alleged  to  have 
been  seduced  would  ipso  facto  deprive  the  court  of  jurisdic- 
tion to  proceed  further,  even  though  the  marriage  was  with- 
out reference  to  the  prosecution,  and  the  defendant  was 
demanding  a  speedy  trial,  notwithstanding  the  marriage.  We 
are  not  confronted  with  such  a  state  of  facts  here.  The  stat- 
ute can  be  held  to  be  void  in  so  far  as  it  -"^  denies  an  ac- 
cused person  a  si)eedy  trial  where  he  demands  it,  notwith- 
standing the  nuirriage,  and  yet  be  held  valid  and  enforceable 
in  a  case  where  no  demand  for  trial  is  made. 

In  Stewart  v.  State,  18  Ark.  720.  this  court  quoted,  with 
approval,  the  following  language  of  the  supreme  court  of 
]\lississippi  in  the  case  of  Nixon  v.  State,  2  Smedes  &  ^I.  497, 
41  Am.  Dec.  GOl :  "By  a  speedy  trial  is  there  intended  a  trial 
conducted  according  to  fi.xed  rules,  regulations  and  proceed- 
ings of  law,  free  from  vexatious,  capricious  and  oppressive 
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delays  manufactured  by  the  ministers  of  justice."  And  this 
court  in  the  same  case  said:  "We  think  the  spirit  of  the  law 
is  that,  for  a  prisoner  to  be  entitled  to  his  discharge  for  want 
of  prosecution,  he  must  have  placed  himself  on  record  in  the 
attitude  of  demanding  a  trial,  or  at  least  of  resisting  post- 
ponements." The  statute  in  question,  providing  for  a  sus- 
pension of  the  prosecution  upon  the  intermarriage  of  the  par- 
ties, was  designed  for  the  benefit  alike  of  the  person  accused 
of  the  offense  and  of  society;  and  as  a  protection  to  society 
against  an  insincere  show  of  repentance  on  the  part  of  the 
accused,  it  further  provides  that  if  he  shall  thereafter  will- 
fully desert  the  female  whom  he  has,  by  the  marriage,  res- 
cued from  the  disgrace  brought  upon  her  by  his  criminal 
act,  the  prosecution  may  be  renewed.  He  is  not  bound  to 
marry  the  female,  nor  to  invoke  the  benefit  of  the  statute, 
if  he  does  so  before  the  termination  of  the  prosecution;  but 
if  he  does  so,  he  cannot  thereafter  complain  because  of  a  sus- 
pension of  the  prosecution  on  that  account  when  he  has 
never  demanded  a  speedier  conclusion  of  it. 

Nor  can  it  be  said  that  the  suspension  of  the  trial  before 
verdict  on  account  of  the  marriage  and  subsequent  trial  anew 
after  the  desertion  is  putting  the  accused  twice  in  jeopardy  of 
his  liberty.  If  the  trial  be  suspended  by  the  act  of  the  ac- 
cused himself,  or  for  his  benefit,  or  at  his  own  request,  no 
jeopardy  has  attached  by  reason  of  that  trial.  Mr.  Bishop, 
in  speaking  of  this  constitutional  guaranty,  says :  ' '  This  guar- 
anty of  immunity  from  a  second  prosecution  is,  in  its  nature, 
a  restraint  on  the  courts,  not  on  the  party.  It  would  be  ab- 
surd to  promise  a  man  protection  from  his  own  act,  but  rea- 
sonable to  make  the  like  promise  as  to  the  act  of  another": 
1  Bishop's  Criminal  Law,  sec.  1043. 

In  Atkins  v.  State,  16  Ark.  568,  Chief  Justice  English, 
speaking  for  the  court,  said:  "Lord  Coke  seems  to  have  been 
of  the  ^****  opinion  that  a  jury  charged  in  a  capital  case  could 
not  be  discharged  without  giving  a  verdict,  even  though  with 
the  consent  of  the  prisoner  and  attorney  general:  1  Coke's 
Institutes,  227b;  3  Coke's  Institutes,  110.  But  the  doctrine 
was  fully  discussed  in  the  case  of  The  Kinlochs,  Fost.  16, 
and  the  law  settled  to  be  that  where  the  jury  is  discharged  by 
the  consent  and  for  the  benefit  of  the  prisoner,  he  cannot 
avail  himself  of  such  discharge  as  ground  to  be  released  from 
further  prosecution." 
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This  court  held  in  Whitmore  v.  State,  43  Ark.  271,  that 
jeopardy  attached  from  the  time  that  the  jury  was  impaneled 
and  sworn,  and  that  the  discharge  of  a  juror  without  the  con- 
sent of  the  accused,  except  for  death  or  illness  of  a  juror  or 
other  overruling  necessity,  operates  as  an  acquittal ;  but  the 
court  said  that,  "while  there  is  no  right  of  challenge  for  cause 
after  the  jury  is  sworn,  the  court  might,  upon  the  demand 
of  the  prisoner,  have  stopped  the  trial  and  called  another 
jury,  without  its  having  the  legal  effect  of  an  acquittal": 
Citing  Stewart  v.  State,  15  Ohio  St.  155.  And  the  court  fur- 
ther said  that  "if  the  jury  is  discharged  without  an  obvious 
necessity,  and  without  the  defendant's  consent,  express  or 
implied,  he  cannot  be  again  placed  upon  trial  for  the  same 
offense."  The  effect  of  the  statute  is  to  provide  grounds  for 
suspension  of  the  trial  at  any  time  before  verdict,  and  there 
is  no  jeopardy  unless  the  suspension  be  ordered  without  the 
consent  of  the  accused,  either  express  or  implied. 

The  special  plea  of  former  acquittal  was  properly  over- 
ruled. 

2.  In  the  hearing  of  appellant's  plea  of  former  acquittal, 
the  state  was  permitted,  over  his  objection,  to  prove  by  oral 
testimony  that  he  had  in  the  former  trial  consented  to  the 
suspension  of  the  trial  and  discharge  of  the  jury.  This  is 
assigned  as  error.  The  record  of  the  former  trial,  whii  h 
was  introduced  by  appellant  in  support  of  his  plea,  recites 
that  he  and  the  pro.secuting  witness  procured  a  marriage  li- 
cense, and  were  married  in  open  court,  the  presiding  judge 
performing  the  marriage  ceremony,  and  "whereupon  the  jury 
in  this  case  was  by  the  court  discharged,  and  this  cause  con- 
tinued until  next  term."  The  record  does  not  show  that  ap- 
pellant objected  to  the  suspension  of  the  trial,  and.  the  same 
being  for  his  benefit,  his  consent  will  be  implied.  Hence,  the 
record,  standing  alone,  was  insufficient  to  sustain  the  appel- 
lant's plea  of  former  jeopardy,  and  it  was  unnecessary  for 
•'"'"  the  state  to  prove  by  parol  an  express  consent.  The  tes- 
timony was.  therefore,  immaterial  and  not  prejudicial,  as  it 
did  not  tend  to  impeach  or  contradict  the  record. 

3.  It  is  contended  by  counsel  that  the  court  erred  in  its 
instruction  as  to  the  necessity  for  corroboration  of  the  testi- 
mony of  the  female  seduced,  and  in  refusing  to  give  the  in- 
struction un  that  subject  asked  by  appellant.  The  court  in- 
structed  the  jury  on   this  point   as  follows:   "You  are  in- 
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structed  that  you  cannot  convict  the  defendant  upon  the 
uncorroborated  testimony  of  the  prosecuting  witness,  and  the 
corroboration  must  be  upon  every  material  fact  testified  to 
by  her  necessary  to  constitute  the  offense  charged ;  and  if 
you  find  that  her  testimony  is  uncorroborated  upon  any  ma- 
terial fact  necessary  to  constitute  the  offense,  you  will  ac- 
quit the  defendant."  We  find  no  valid  objection  to  this  in- 
struction. It  is  equivalent  to  an  instruction  that  there  must 
be  corroboration  as  to  the  promise  of  marriage,  its  falsity,  and 
that  the  defendant  obtained  carnal  intercourse  with  the 
female  by  virtue  of  such  false  promise. 

Other  rulings  of  the  court  are  assigned  as  error,  all  of 
which  we  have  considered,  but  are  not  deemed  of  sufficient 
importance  to  discuss  in  this  opinion.  None  of  them  are  suffi- 
cient to  warrant  a  reversal  of  the  case. 

The  instructions  of  the  court  upon  the  whole  correctly  and 
fully  declared  the  law  applicable  to  the  case.  The  evidence 
was  sufficient  to  sustain  the  charge  made  against  the  defend- 
ant in  the  indictment.  It  shows  that  he  falsely  promised  to 
marry  the  prosecuting  witness,  Fannie  Bruton,  and  by  virtue 
of  that  promise  seduced  her.  She  bore  a  child  as  the  result 
of  the  illicit  intercourse,  and  afterward,  during  his  trial  for 
the  offense,  he  married  her,  but  soon  afterward  commenced 
a  course  of  conduct  toward  her  which  necessarily  rendered 
the  relations  between  them  intolerable  to  her,  and  caused  her 
to  consent  to  a  separation. 

We  find  no  error  in  the  proceedings,  and  the  judgment  is 
affirmed. 

Hill,  C.  J.,  absent  and  not  participating. 


The  Eight  to  a  Speedy  Trial  of  a  person  accused  of  crime  is  the  sub- 
ject of  a  monographic  note  to  In  re  Begerow,  85  Am.  St.  Kep.  187-204. 

Seduction  as  a  Criminal  Offense  is  discussed  in  the  monographic  notes 
to  State  V.  Carrow,  87  Am.  Dec.  405-411;  Bradshaw  v.  Jones,  76  Am. 
St.  Kep.  659-682.  The  subsequent  marriage  of  the  parties  as  a  de- 
fence to  a  prosecution  for  the  crime  is  considered  in  Re  Lewis, 
67  Kan.  562,  100  Am.  St.  Rep.  479;  note  to  Bradshaw  v.  Jones,  76  Am. 
St.  Rep.  677. 

The  Necessity  of  a  Prosecutrix  Being  Corroborated  in  order  to  war- 
rant a  conviction  for  seduction  is  considered  in  the  note  to  Stone  v. 
State,  98  Am.  St.  Kep.  179. 
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LIDDELL  V.  JONES. 

[76  Ark.  344,  88  S.  W.  961.] 

GARNISHMENT — Transfer  of  Lien. — A  garnishmeBt  when  car- 
ried into  judgment  operates  to  transfer  to  the  garnisher  all  the  righto 
and  remedies  possessed  by  the  judgment  defendant,  including  any 
lien  to  secure  the  indebtedness,     (p.  99.) 

CHATTEL  MORTQAGES— Waiver  of  Lien.— If  the  holder  of 
a  chattel  mortgage  levies  an  execution  upon  the  mortgaged  property, 
he  thereby  waives  his  mortgage  lien  thereon,     (p.  100.) 

EXEMPTIONS — Effect  of  Garnishment. — A  vendee  who  is 
garnished  for  the  purchase  price  of  chattels  in  his  hands  cannot  claim 
an  exemption  therein,     (p.  100.) 

Hawthorne  &  Hawthorne,  for  the  appellant. 
J.  H.  Hill  and  F.  G.  Taylor,  for  the  appellee. 

346  HILL,  C.  J.  The  appellee  Jones  purchased  two  horses 
aftd  harness  of  one  Strong  for  one  hundred  and  eighty  dol- 
lars, and,  to  secure  payment  of  the  purchase  money,  executed 
a  mortgage  to  Strong  on  the  horses  and  harness  and  also 
one  log  wagon.  Strong  was  indebted  to  Hancock,  who  sued 
him,  and  caused  attachment  to  issue,  and  ran  a  garnishment 
on  Jones.  The  result  of  this  proceeding  was  the  sustaining 
of  the  attachment,  and  a  judgment  against  Jones  in  favor  of 
Plancock  for  the  debt  of  one  hundred  and  eighty  dollars, 
which  he  owed  Strong  for  the  horses.  Hancock  caused  exe- 
cution to  issue,  and  the  horses,  harness  and  wagon  were  levied 
on.  Jones  filed  a  schedule  of  his  personal  property,  and 
claimed  this  property  as  exempt.  The  circuit  court  held  it 
exempt,  and  the  sheriff,  representing  the  rights  of  Hancock, 
the  judgment  plaintiff,  prosecuted  this  appeal. 

There  are  two  lines  of  decisions  on  the  effect  of  a  garnish- 
ment: one  hoJding  that  it  amounts  to  a  compulsory  assign- 
ment of  the  debt,  and  carries  with  it  the  liens  securing  the 
debt;  the  other  holding  that  it  does  not  operate  as  an  as- 
signment, but  as  an  impounding  of  the  debt  for  the  gar- 
nisher's  benefit:  The  cases  on  this  subject  are  collected  in  a 
note  under  section  192  of  Rood  on  Garnishment.  This  court 
in  Smith  v.  Butler,  72  Ark.  350,  80  S.  W.  580,  held  that  the 
garnishment,  when  carried  into  judgment,  operated  to  trans- 
fer to  the  garnisher  all  the  rights  of  the  judgment  defendant. 
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and  give  him  the  rights  and  remedies  possessed  by  him,  in- 
cluding a  lien  to  secure  the  indebtedness.  Therefore  it  fol- 
lows that  Hancock  became  the  owner  of  the  debt  of  Jones  and 
the  mortgage  securing  it,  and  became  possessed  of  the  same 
rights  which  Strong,  the  mortgagee,  possessed. 

When  Hancock  levied  on  the  property  in  question,  he 
waived  the  mortgage  which  he  then  owned  by  operation  of 
law.  No  one  else  could  levy  on  the  property,  because  mort- 
gaged chattels  ^^*^  are  not  subject  to  execution:  Jennings  v. 
Mcllroy,  42  Ark.  236,  48  Am.  Rep.  61.  The  mortgagee,  how- 
ever, can  waive  his  mortgage  rights,  and  levying  an  execu- 
tion upon  the  property  is  inconsistent  with  the  mortgage,  and 
a  waiver  of  it:  Cox  v.  Harris,  64  Ark.  213,  62  Am.  St.  Rep. 
187,  41  S.  W.  426.  It  follows  that  the  levy  was  proper,  and 
the  property  subject  to  the  execution. 

The  next  question  is  whether  Jones  could  claim  the  prop- 
erty as  exempt.  It  is  provided  by  article  9,  section  1,  of  thie 
constitution  of  1874,  and  section  4966  of  Kirby's  Digest,  that 
exemptions  cannot  be  claimed  in  property  in  the  hands  of  the 
vendee  against  the  debt  for  its  purchase.  It  is  contended 
that  Hancock,  as  an  involuntary  assignee  of  Strong,  is  not 
clothed  with  Strong's  rights  in  this  regard,  but  these  cases  set- 
tle that  question  against  the  appellant:  Creanor  v.  Creanor, 
36  Ark.  91 ;  Morris  v.  Ham,  47  Ark.  293,  1  S.  W.  519  •  Smith 
V.  Butler,  72  Ark.  350,  80  S.  W.  580.  The  log  wagon  was 
properly  held  to  be  exempt,  as  there  was  no  debt  for  the  pur- 
chase money  due  against  it,  and  no  mortgage  was  sought  to 
be  enforced  against  it  in  this  action;  in  fact,  a  position  in- 
consistent with  the  mortgage,  so  far  as  Hancock's  rights  were 
concerned,  was  taken.  The  court  erred  in  holding  the  horses 
and  harness  exempt  from  seizure  under  the  execution,  as  it 
was  levied  to  enforce  a  debt  for  purchase  money  while  the 
property  was  in  the  hands  of  the  purchaser. 

Reversed  and  remanded,  with  directions  to  enter  judgment 
in  conformity  herewith. 


The  Effect  of  a  Judgment    Against  a  Garnishee  is  discussed  in  the  note 
to  Sessions  v.  Stevens,  46  Am.  Dec.  339-346. 
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MILLER  V.  NUCKOLLS. 

[76  Ark.  485,  89  S.  W.  88.] 

ABATEMENT  OF  ACTION.— If,  in  an  action  of  slander,  final 
judgment  is  entered  for  plaintiff,  and  the  defendant  appeals,  and 
thereafter  dies,  the  action  becomes  merged  in  the  judgment,  and  there 
can  be  no  abatement  unless  the  judgment  is  set  aside  or  reversed, 
(p.  101.) 

APPEAL  AND  SUPERSEDEAS  do  not  Vacate  a  judgment, 
but  only  stay  proceedings  thereunder,     (p.  101.) 

g  G.  Jones,  for  the  appellant. 

JW.  A.  Oldfield  and  Wright  &  Matheny,  for  the  appellee. 
.        4««  McCULLOCH,  J.     This  is  an  action  for  slander.     The 
(plaintiff   (appellee)   recovered  judgment  below,  and  the  de- 
"^endant    (appellant)    took   an   appeal   to   this   court.     Since 
e  appeal  was  perfected  the  appellant  died,  and  his  attorney, 
amicus  curiae,  presents  this  motion  to  abate  the  cause, 
he  appellee  responds  to  the  motion,  and  asks  that  the  cause 
e  revived  against  the  administrator  or  executor  of  the  de- 
leased. 

At  common  law  actions  of  this  kind  abated  with  the  death  of 
ither  party,  the  wrongdoer  or  the  party  injured.     "Actio 
ersonalis  moritur  cum  persona,"  was  a  maxim  of  the  com- 
lon  law.     The  statute  of  this  state  providing  for  revival 
f  causes  of  action  for  wrongs  done  to  the  person  expressly 
xcepts  from  its  operation  actions  for  slander  or  libel,  thus 
eaving  the  common-law  rule  in  force  as  to  those  actions : 
Kirby's  Digest,  sec.  6286.     It  does  not  follow,  however,  that 
after  a  verdict  and  judgment  in  favor  of  the  plaintiff,  an 
action  for  slander  or  libel  abates.     On  the  contrary,  we  hold 
that  the  cause  of  action  becomes  merged  in  the  judgment,  and 
unless  the  same  be  set  aside  or  reversed,  there  can  be  no  abate- 
ment.    This  view  is  sustained  by  authority:  Newell  on  Slan- 
der and  Libel,  p.  375;  21  Ency.  of  PI.  &  Pr.  351;  Dial  v. 
Holter,  6  Ohio  St.  228;  Akers  v.  Akers,  16  Lea  (Tenn.),  7,  57 
Am.  Eep.  207. 

An  appeal  and  supersedeas  do  not  have  the  effect  of  vacat- 
ing a  judgment,  but  only  stay  proceedings  thereunder:  Fow- 
ler V.  Scott,  11  Ark.  675;  2  Cyc.  971;  20  Ency.  of  PI.  &  Pr. 
1240;  Runyon  v.  Bennett,  4  Dana,  598,  29  Am.  Dec.  431; 


^ 
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Low  V.  Adams,  6  Cal.  277 ;  Martin  v.  South  Salem  Land  Co., 
94  Va.  28.  26  S.  E.  591 ;  Fawcett  v.  Superior  Court,  15  Wash. 
342.  55  Am.  St.  Rep.  894,  46  Pac.  389. 
The  motion  to  abate  is  therefore  overruled. 


Where  the  Defendant  in  an  Action  of  Libel  died  pending  an  appeal 
from  a  judgment  in  the  action,  the  action  was  held  to  be  abated  in 
Akers  v.  Akers,  16  Lea,  7,  57  Am.  Rep.  207.  According  to  Shavne  v. 
Evening  Post  Pub.  Co.,  168  N.  Y.  70,  85  Am.  St,  Eep.  654,  a  cause  of 
action  for  libel  against  a  corporation  survives  its  dissolution  and 
may  be  prosecuted  against  its  trustees. 


RODGERS  V.  CHOCTAW,  OKLAHOMA  AND  GULF  RAIL- 
ROAD  COMPANY. 

[76  Ark.  520,  89  S.  W.  468.] 

TRIAL  Directing  Verdict — Review. — If  the  trial  court  directs 
a  verdict  for  the  defendant,  the  question  on  appeal  is  whether  the 
evidence  introduced  by  plaintiff  was  legally  sufficient  to  support  a 
verdict  in  his  favor,  and  in  testing  that  question  the  testimony  must 
be  given  its  strongest  probative  force,  and  that  view  of  the  facts 
accepted  which  it  will  warrant  most  favorable  to  plaintiff 's .  cause  of 
action,     (p.  103.) 

RAILROADS. — Passengers  Riding  in  freight  or  mixed  trains 
must  be  deemed  to  assume  all  the  inconveniences  and  risks  usually 
and  reasonably  incident  to  transportation  or  travel  on  such  trains, 
and  are  not  entitled  to  insist  upon  having  the  same  care  and  atten- 
tion as  may  be  justly  demanded  upon  regular  passenger  trains,  (p. 
104.) 

RAILROADS — Passengers  on  Freight  Trains. — If  a  railroad 
company  undertakes  the  carriage  of  passengers  on  freight  trains  it 
owes  such  passengers  the  same  high  degree  of  care  to  protect  them 
from  injury  as  if  they  were  on  a  regular  passenger  train,  but  at  the 
same  time  the  passenger  assumes  the  increased  risk  incident  to  the 
operation  and  management  of  sucL  trains,     (pp.  104,  105.) 

RAILROADS — Passengers  on  Freight  Trains — Negligence  of 
Train  Men. — If  the  conductor  on  a  freight  train  is  aware  of  the  peril 
of  a  passenger  thereon  and  can,  by  the  exercise  of  ordinary  care,  warn 
him,  and  fails  to  do  so,  or  if  he  can  by  the  exercise  of  ordinary  care 
prevent  a  sudden  movement  of  the  train  and  fails  to  do  so,  the  rail- 
road company  is  liable  for  the  injury  to  a  passenger  resulting  there- 
from,    (p.  105.) 

RAILROADS — Passengers  on  Freight  Trains. — Although  a  pas- 
senger on  a  freight  train  is  negligent  in  putting  himself  in  a  perilous 
position,  yet  if  the  direct  cause  of  the  injury  to  such  passenger  is  the 
omission  of  the  railroad  employes,  after  becoming  aware  of  his  peril, 
to  use  a  proper  degree  of  care  to  protect  him,  the  railroad  companj 
is  liable,     (p.  105.) 
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C.  F.  Greenlee,  for  the  appellant. 

E.  B.  Pierce  and  T.  S.  Busbee,  for  the  appellee. 

»2i  McCTJLLOCH,  J.  Appellant,  J.  D.  Rodgers,  sued  the 
Choctaw,  Oklahoma  and  Gulf  Railroad  Company  to  recover 
damages  for  injuries  caused  by  negligent  operation  of  its 
train  while  he  was  a  passenger  thereon.  A  trial  was  had 
before  a  .jury,  appellant  testified  in  his  own  behalf,  and 
rested  his  ease,  whereupon  the  court  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  defendant,  which  was 
done. 

°^^  The  only  question  before  us  for  determination  is 
whether  tlie  evidence  introduced  by  the  plaintiff  was  legally 
sufficient  to  support  a  verdict  in  his  favor;  and  in  testing 
that  question  we  must  give  the  testimony  its  strongest  pro- 
bative force,  and  accept  that  view  of  the  facts  which  it 
will  warrant  most  favorable  to  plaintiff's  cause  of  action-. 
Catlett  V.  St.  Louis  etc.  Ry.  Co.,  57  Ark.  461,  38  Am.  St. 
Rep.  254,  21  S.  W.  1062 ;  Ford  v.  St.  Louis  etc.  Ry.  Co.,  66 
Ark.  363,  50  S.  W.  864;  Burns  v.  St.  Louis  etc.  Ry.  Co., 
76  Ark.  10,  88  S.  W.  824. 

Appellant  lived  at  Brinkley,  a  station  on  defendant's  rail- 
road, but  was  engaged  in  business  at  a  switch  known  as 
the  G.  and  C.  Siding,  six  and  one-half  miles  west  of  Brinkley, 
on  defendant's  road.  Passenger  trains  did  not  stop  at  this 
switch,  and  appellant  was  accustomed  to  ride  out  there  two 
or  three  times  a  week  on  freight  trains  which  stopped  there. 
On  the  occasion  in  question  he  boarded  a  freight  train  at 
Brinkley  to  go  to  the  switch,  and  also  shipped  a  lot  of  mer- 
chandise to  be  put  off  there.  En  route  he  became  sick,  and 
his  bowels  wanted  to  move,  the  call  being  too  urgent  to 
await  the  arrival  at  his  destination.  The  caboose  was  not 
provided  with  a  closet,  and  he  asked  the  conductor  to  slow 
the  train  down  so  that  he  could  get  off,  attend  to  the  call 
of  nature,  and  walk  the  remainder  of  the  distance  to  the 
switch.  The  conductor  declined  to  do  that.  Shortly  after- 
ward the  train  reached  the  switch,  and  was  brought  to  a 
stop,  but  the  caboose  was  stopped  over  a  trestle  eighty-five 
feet  long  and  twenty  feet  above  the  surface  of  the  ground. 

Appellant  testified  that  he  did  not  know  that  the  caboose 
was  over  the  trestle,  and  walked  out  on  the  rear  step,  ex- 
pecting to  get  off;  that  as  he  walked  out  on  the  step  he 
met  the  conductor  going  into  the  caboose,  and  the  latter 
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said  to  him,  "You  are  in  a  hurry?"  to  which  appellant  re- 
plied, "Yes,  I  am";  that  a  brakeman  on  the  front  platform 
of  the  caboose  called  to  him,  saying,  "Just  squat  on  the 
steps."  Appellant  describes  the  incident  as  follows:  "This 
man  I  was  speaking  about  [the  brakeman]  said,  'Just  squat 
down  there,'  and  I  said,  'I  can't  get  off  on  the  dump,  for 
they  have  stopped  over  a  trestle,'  and  he  said,  'Squat  on 
the  steps,'  and  I  loosed  my  pants,  and  had  the  rail  by  my 
left  hand,  and  the  train  °^^  gave  a  jerk,  and  I  fell  to 
the  trestle,  and  from  there  to  the  ground,  and  that's  all 
there  is  to  it."  He  testified  also  to  material  injury  re- 
sulting from  the  fall — his  collar  bone  and  one  rib  were 
broken,  and  his  arm  was  severely  hurt. 

Appellant  contends  that  the  railroad  company  was  guilty 
of  negligence  in  failing  to  provide  a  closet  for  the  use  of  pas- 
sengers, and  that  he  should  recover  damages  on  that  ac- 
count. Freight  trains  are  not  equipped  for  the  carriage  of 
passengers,  and  public  carriers  are  not  required  to  equip 
them  for  that  purpose :  Arkansas  Midland  Ry.  v.  Canman, 
52  Ark.  517,  13  S.  W.  280 ;  Krumm  v.  St.  Louis  etc.  Ry.  Co., 
71  Ark.  590,  76  S.  W.  1075 ;  Chicago  etc.  Ry.  v.  Arnol,  144 
111.  261 ,  33  N.  E.  204,  19  L.  R.  A.  313. 

"A  passenger  riding  in  a  freight  train  or  a  mixed  train 
must  be  deemed  to  assume  all  the  inconveniences  and  risks 
usually  and  reasonably  incident  to  transportation  or  travel 
on  such  trains,  and  is  not  entitled  to  insist  upon  having  the 
same  care  and  attention  that  he  might  justly  demand  upon 
a  regular  passenger  train" :  4  Elliott  on  Railroads,  sec.  1629 ; 
Hutchinson  on  Carriers,  p.  616 ;  1  Fetter  on  Carriers  of  Pas- 
sengers, pp.  33,  34;  Olds  V.  New  York  etc.  Ry.  Co.,  172  Mass. 
73,  51  N.  E.  450.  But  where  the  railroad  company  under- 
takes the  carriage  of  passengers  on  freight  trains,  it  owes 
such  passengers  the  same  high  degree  of  care  to  protect  them 
from  injury  as  if  they  were  on  a  passenger  train:  Hutchin- 
son on  -Carriers,  p.  614 ;  1  Fetter  on  Carriers  of  Passengers, 
p.  585 ;  Erwin  v.  Kansas  City  etc.  Hy.  Co.,  94  Mo,  App.  289, 
68  S.  W.  88;  Chicago  etc.  Ry.  Co.  v.  Arnol,  144  111.  261, 
33  N.  E.  204,  19  L.  R.  A.  313.  Judge  Thompson  states  the 
rule  thus:  "We  find  the  courts  are  agreed  upon  the  proposi- 
tion that  v.liere  a  railway  carrier  carries  passengers  upon  its 
freight  trains,  it  thereby  assumes  toward  them  the  relation 
of  a  carriei  to  his  passenger.  And  while  in  such  a  case 
it  is  a  reasonable  conclusion  that  the  passenger  assumes  the 
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increased  risk  incident  to  the  operation  and  management 
of  such  trains,  yet,  subject  to  this  qualification,  the  railway 
company  becomes  bound  in  favor  of  the  passenger  by  all 
the  obligations  of  a  common  carrier  upon  a  regular  passen- 
ger train"-  3  Thompson  on  Negligence,  sec.  2901.  IMore- 
over,  if  it  be  held  that  it  was  the  duty  of  the  company  to 
provide  closets,  the  omission  to  do  so  cannot  be  said  to 
have  been  the  proximate  cause  of  the  injury  complained 
of  by  appellant. 

r.'ji  ^Yg  think,  however,  that  there  was  evidence  from 
which  the  jury  might  have  found  that  the  conductor  knew 
of  the  perilous  position  of  appellant  and  could  have  pre- 
vented the  injury,  either  by  warning  him  of  the  danger,  or 
by  holding  the  train  at  a  standstill.  If  the  conductor  was 
aware  of  his  peril,  and  could,  by  the  exercise  of  ordinary 
care,  have  warned  him  and  failed  to  do  so,  or  could  by  the 
exercise  of  such  care,  have  prevented  the  sudden  movement 
of  the  train  which  threw  appellant  off,  and  failed  to  do  so, 
the  company  is  liable  for  the  injury. 

Appellant  testified  that  the  conductor  saw  him  go  down 
the  steps,  and  said,  "You  are  in  a  hurry?"  Whether  the 
conductor  meant  that  appellant  was  in  a  hurry  to  debark, 
or  to  relieve  himself  from  the  steps  of  the  caboose,  does  not 
ajjpear;  but  the  testimony  shows  that  the  conductor  went 
into  the  caboose,  and  the  jury  might  have  found  that  he 
knew  appellant  was  in  a  position  of  danger  on  the  steps 
with  the  caboose  on  a  trestle  twenty  feet  high.  They  might, 
also  have  found  that  the  conductor  heard  the  brakeman 
direct  appellant  to  "squat  down  on  the  steps."  and  knew 
that  he  was  about  to  relieve  his  bowels  in  tliat  position.  If 
so,  he  should  have  warned  appellant  of  tlie  danger  or 
exercised  some  care  to  prevent  the  train  from  suddenly 
moving.  At  least,  the  question  of  his  knowledge  of  appel- 
lant's position  and  care  exercised  to  protect  him  should  have 
been  submitted  to  the  jury  under  proper  instructions. 

This  court  has  repeatedly  held  that,  notwithstanding  the 
negligence  of  the  injured  person  in  i)utting  liimself  in  a 
perilous  position,  whetlier  a  pas.sengor  or  a  trespasser  on  the 
track,  if  the  direct  cause  of  the  injury  is  the  omission  of 
employe  of  the  railroad  coinpany.  after  becoming  aware 
of  his  peril,  to  use  a  proper  degree  of  care  to  protect  him, 
the  company  is  liable :  Jjittle  Rock  etc.  Ry.  Co.  v.  Pankhurst, 
36  Ark.  371;  Little  Rock  etc.  Ry.  Co.  v.  Cavenesse,  48  Ark. 
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106,  2  S.  W.  505;  St.  Louis  etc.  R.  Co.  v.  Townsend,  69 
Ark.  380,  63  S.  W.  994;  St.  Louis  etc.  Ry.  Co.  v.  Evans, 
74  Ark.  407,  86  S.  W.  426;  Little  Rock  etc.  R.  Co.  v.  Kim- 
bro,  75  Ark.  211,  87  S.  W.  121,  644;  K.  C.  Sou.  Ry.  Co.  v. 
McGinty,  76  Ark.  356,  88  N.  W.  1001. 

The  court  erred  in  directing  a  verdict,  and  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 


A  Passenger  on  a  Freiqlit  Train  assumes  such  risks  and  inconven- 
iences as  usually  attend  the  operation  of  such  trains:  Steele  v.  South- 
ern Ky.,  55  S.  C.  389,  74  Am.  St.  Rep.  756.  See,  too,  Baltimore  etc. 
Ry.  Co.  V.  Cox,  6G  Ohio  St.  276,  90  Am.  St.  Rep.  583,  and  cases  cited 
in  the  cross-reference  note  thereto. 


DOWDLE  v.  WHEELER. 

[76  Ark.  529,  89  S.  W.  1002.] 

EJECTMENT— Burden  of  Proof  as  to  Title.— The   defendant 

in  ejectment  may  rely  upon  the  weakness  of  the  plaintiff's  title,  amd 
the  burden  of  proof  is  upon  the  latter  to  show  title  in  himself,  (p. 
108.) 

ACCRETIONS. — If  there  is  a  process  of  accretion  going  on 
along  the  shore  line  of  a  river,  and  this  process  continues  until  the 
bed  of  the  river  rises  to  the  level  of  the  bed  of  a  creek,  which  had 
previously  run  into  the  river  above,  and  then  as  the  waters  of  the 
river  receded  the  flow  from  the  creek  prevented  further  deposits  in  its 
extended  channel  and  established  a  permanent  channel  along  the  old 
bed  of  such  river,  the  land  which  formed  as  an  accretion  between 
the  river  and  the  creek  belongs  to  the  owner  of  the  land  beyond 
the  creek  lying  adjacent  to  the  former  shore  line  of  the  river,  (pp. 
108,  109.) 

ACCRETIONS. — If  an  accretion  is  begun  by  a  deposit  against 
the  shore  of  the  mainland,  the  subsequent  existence  of  an  intermedi- 
ate stream  between  the  mainland  and  the  accretion  does  not  prevent 
the  accretion  from  belonging  to  the  owner  of  the  mainland,     (p.  109.) 

ADVERSE  POSSESSION — Inclosures. — Natural  Barriers  may  be 
taken  advantage  of  in  constructing  inclosures  of  land,  and  if  the 
natural,  together  with  the  artificial,  barriers  used  are  sufficient  to 
clearly  indicate  dominion  over  the  premises,  and  to  give  notoriety  to 
the  claim  of  possession,  it  is  sufficient  to  put  the  statute  of  limita- 
tions in  motion  and  establish  adverse  possession,     (pp.  109,  110.) 

ADVERSE  POSSESSION — Character  of  Occupancy. — The  fact 
that  a  person  builds  a  fence  across  a  peninsula  formed  by  the  junc- 
tion of  two  streams  on  land  owned  by  him,  and  pastured  cattle  on 
the  land  thus  inclosed,  does  not  constitute  adverse  possession  against 
another  person  who  owns  part  of  the  laud  thus  inclosed,     (p.  110.) 
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Eatcliffc  &  Fletcher,  for  the  appellants. 

A.  F.  Vandeventer,  C.  C.  Raid  and  Sellers  &  Sellers,  for 
the  appellee. 

530  McCULLOCH,  J.  This  was  an  action  in  ejectment 
brought  by  Mrs.  G.  M.  Wheeler  against  R.  A.  and  M.  A. 
Dowdle  to  recover  part  of  an  accretion,  which  she  claims 
has  been  formed  to  the  original  land  of  which  she  held  title. 

The  Dowdies  filed  an  answer,  denying  that  the  land  was 
an  accretion  to  Mrs.  Wheeler's  land,  and  alleging  that  it 
was  an  accretion  to  their  lands,  and  also  pleaded  the  seven 
years  statute  of  limitation.  The  case  was  transferred  to 
equity  on  motion  of  the  defendants.  A  decree  was  rendered 
in  Mrs.  Wheeler's  favor,  and  the  Dowdies  appealed. 

There  is  no  question  that  Mrs.  Wheeler  owns  the  original 
land  to  which  she  claims  the  land  in  controversy  is  an  ac- 
cretion, and  that  it  was  at  one  time  upon  the  north  bank 
of  the  Arkanstis  river.  The  same  is  true  as  to  the  title  of 
the  Dowdies  to  the  original  land  to  which  they  claim  the 
land  is  an  accretion.  The  plats  of  the  original  United  States 
surveys  show  that  the  original  land  owned  by  the  Dowdies 
is  situated  south  of  the  Point  Remove  creek,  which  at  that 
time  emptied  into  the  Arkansas  river  at  the  terminus  of 
the  Old  Cherokee  line — the  land  of  the  Dowdies  coming  to 
the  creek  immediately  opposite  this  point  or  a  little  south 
thereof — and  that  the  original  land  of  ]\Irs.  '^^^  Wheeler 
bordered  upon  the  Arkansas  river  some  distance,  perhaps 
sixty-three  rods,  below  the  mouth  of  the  creek,  and  down 
the  stream  of  the  Arkansas  river.  Point  Remove  Creek  flows 
in  an  easterly  direction,  and  the  Arkansas  river  from  the 
mouth  of  the  creek,  at  the  time  of  the  original  survey,  flowed 
in  an  easterly  direction.  The  old  Cherokee  line,  commencing 
on  the  old  bank  of  the  river  at  or  near  the  mouth  of  Point 
Remove  creek,  runs  north,  fifty-three  degrees  east,  thus  form- 
ing, with  the  old  channel  of  the  river,  an  acute  angle  with 
the  apex  at  the  mouth  of  the  creek.  It  is  shown  that  the 
accretion  began  to  form  upstream,  and  gradually  extended 
downstream  until  the  land  in  controversy  was  formed  in 
front  of  the  original  land  owned  by  Mrs.  Wheeler.  In  front 
of  the  original  land  of  the  Dowdies  accretion  was  formed 
which  is  in  their  possession,  and  their  right  thereto  is  not 
controverted.  As  the  accretion  gradually  extended  down- 
stream, the  mouth  of  Point  Remove  creek  extended  itself 
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eastward  along  the  old  channel  of  the  river  until  it  passed 
the  original  land  of  Mrs.  Wheeler,  and  is  now  some  distance 
below  (east  of)  her  east  boundary.  Its  bed,  east  of  the  old 
mouth,  is  now  along  the  old  channel  of  the  river.  It  is 
three  chains  wide  at  low  water,  and  four  and  one-half  to 
five  chains  wide  at  high  water,  and  has  at  all  times  separated 
the  accretion  in  controversy  from  Mrs.  Wheeler's  original 
land. 

It  is  the  contention  of  appellants  that  the  land  in  contro- 
versy is  not  accretion  to  Mrs.  Wheeler's  land,  and  that  the 
formation  began  as  an  accretion  to  the  Dowdies'  land;  and 
as  it  gradually  continued  downstream,  the  extension  of 
Point  Remove  creek  kept  pace  with  its  progress,  thus  pre- 
venting any  contact  with  or  accretion  to  Mrs.  Wheeler's 
land.  They  say  that  the  land  in  controversy  belongs  to 
them ;  that,  the  formation  having  commenced  as  an  accretion 
to  their  title,  their  title  followed  its  progress  downstream ; 
or  that  the  title  to  this  land  is  in  the  state.  At  any  rate, 
they  contend  that  it  is  not  an  accretion  to  Mrs.  AVheeler's 
land,  and  does  not  belong  to  her. 

The  burden  is  upon  Mrs.  Wheeler  to  prove  that  it  is  an 
accretion  to  her  land.  Appellants  may  rely  upon  the  weak- 
ness of  the  title  of  their  adversary:  Nix  v.  Pfeifer,  73  Ark. 
199,  83  S.  W.  951,  and  cases  cited. 

532  j^  careful  consideration  of  the  evidence  convinces  us 
that  the  chancellor  was  correct  in  his  conclusion  that  the 
land  in  controversy  was  an  accretion  to  the  original  tract  of 
Mrs.  Wheeler.  There  is  much  plausibility  in  the  contention 
of  appellants,  but  it  ignores  certain  facts  clearly  established 
by  the  evidence.  They  contend  that  the  channel  of  Point 
Remove  creek  runs  with  the  old  bank  of  the  river,  but  it 
is  established  by  the  proof  that  there  is  a  narrow  margin 
of  accretion  between  the  old  shore  line  of  the  river  and  the 
bank  of  the  creek.  This  goes  to  show  that  there  was  a 
deposit  against  the  shore  line  before  the  waters  of  the  river 
receded,  that  this  process  continued  until  the  bed  of  the 
river  rose  to  the  level  of  the  creek's  bed,  and  that  then,  as 
the  waters  of  the  river  receded,  the  flow  from  the  creek 
prevented  further  deposits  in  its  extended  channel,  and 
established  a  permanent  channel  along  the  old  bed  of  the 
river.  This  theory  is,  we  think,  far  more  consistent  with  the 
physical  facts  existing  now,  and  within  the  recollection  of 
witnesses,  than  the  theory  advanced  by  appellants  that  the 
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flow  from  the  creek  followed  the  recession  of  the  waters  of 
the  river  before  there  could  be  a  deposit  against  the  old 
shore  line,  and  that  the  deposit  began  at  the  extended  south 
bank  of  the  creek.  If  the  deposit  formed  in  the  manner 
which  we  have  stated,  it  is,  in  a  legal  sense,  an  acretion  to 
the  lands  of  {ippellee,  and  became  her  property,  notwith- 
standing the  conceded  fact  that  the  flow  of  water  from  the 
creek  separated  it  from  the  original  tract. 

We  held  in  Nix  v.  Pfeifer,  73  Ark.  199,  83  S.  W.  951,  that 
"when  the  formation  begins  with  a  bar  or  an  island  detached 
and  away  from  the  shore,  and  by  gradual  filling  in  by  de- 
posit, or  by  gradual  recession  of  the  w^ater,  the  space  between 
bar  or  island  and  mainshore  is  joined  together,  it  is  not 
an  accretion  to  the  mainland  in  a  legal  sense,  and  does  not 
thereby  become  the  property  of  the  owner  of  the  mainland." 
So  if  it  were  proved  that  there  was  no  deposit  against  the 
old  shore  line,  and  no  recession  of  the  waters  therefrom, 
the  formation  out  from  the  mainshore  would  be  a  bar  or 
island,  and  would  in  no  sense  constitute  an  accretion  to  the 
mainland.  This  is  what  was  held  in  Crandall  v.  Smith,  134 
Mo.  633,  30  S.  W.  612,  which  is  relied  upon  by  learned 
counsel  for  appellants  to  sustain  their  contention.  We  find, 
however,  the  facts  to  be  to  the  contrary  in  this  case.  The 
fact  that  a  stream  or  body  of  water  separates  ^^'^  the  ac- 
cretion from  the  original  shore  would,  as  said  by  the  Missouri 
supreme  court  (DeLassus  v.  Faherty,  16-1  Mo.  361,  G-l  S. 
W.  183,  58  L.  R.  A.  193),  at  first  blush  seem  to  be  an  in- 
surmountable barrier  to  a  claim  of  ownership  on  the  part  of 
the  shore  owner;  yet  where  it  is  shown,  as  in  the  case  at 
bar,  that  the  formation  began  by  a  deposit  against  the  shore 
of  the  mainland,  the  subsequent  existence  of  an  intermediate 
stream  of  water  between  the  accretion  and  mainland  does 
not  exclude  such  claim  of  ownership. 

This  brings  us  to  a  consideration  of  appellant's  plea  of  the 
seven  years  statute  of  limitations.  They  allege  and  under- 
take to  prove  that  they  have  held  actual  adverse  possession 
of  the  land  in  controversy  for  more  than  seven  years  con- 
tinuously next  before  the  commencement  of  the  suit.  The 
chancellor  also  found  against  them  on  this  issue. 

The  only  character  of  occupancy  attempted  to  be  proved 
by  appellants  is  the  following:  The  extended  channel  of 
Point  Remove  creek  on  the  north  side,  and  the  new  channel 
of  the  Arkansas  river  on  the  south  and  east,  form  a  head- 
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land  or  neck  of  land  extending  eastward  from  the  former 
mouth  of  the  creek,  and  appellants  erected  across  this  neck 
or  headland  a  wire  fence  from  the  creek  near  its  former 
mouth  to  the  bank  of  the  river.  They  claim  this  to  be  an 
inclosure  in  which  they  pastured  cattle — the  river  and  creek 
forming  natural  barriers,  which,  with  the  wire  fence,  com- 
pleted the  inclosure.  They  also  show  that  along  the  creek  in 
a  few  places  at  intervals  they  stretched  wires  to  prevent 
cattle  from  attempting  to  cross  the  creek.  This,  however,  is 
disputed,  and  the  testimony  is  conflicting  in  regard  thereto. 

It  is  no  objection  that  natural  barriers  are  taken  advan- 
tage of  in  constructing  inclosures  of  land,  provided  that  the 
same  are  not  out  of  proportion  to  the  artificial  barriers 
erected.  If  the  natural,  together  with  the  artificial,  barriers 
used,  are  sufficient  to  clearly  indicate  dominion  over  the  prem- 
ises, and  to  give  notoriety  to  the  claim  of  possession,  it  is 
sufficient  to  put  the  statute  of  limitation  in  motion:  Good- 
win v.  McCabe,  75  Cal.  584,  17  Pac.  705;  Sanders  v.  Rie- 
dinger,  51  N.  Y.  Supp.  937;  Thomas  v.  United  States,  136 
Fed.  159.  "Natural  barriers  may  or  may  not  be  ef  such  a 
character  as  to  serve  as  part  of  an  inclosure  by  which  a 
party  subjects  land  to  his  dominion  and  control,  and  so 
acquires  possession  of  it":  Goodwin  v.  McCabe,  75  Cal. 
584,  17  Pac.  705. 

^^^  The  question,  after  all,  in  such  cases  is  whether  the 
inclosure,  like  other  acts  of  possession  and  claim  of  owner- 
ship, is  sufficient  to  "fly  the  flag"  over  the  land,  and  put 
the  true  owner  upon  notice  that  his  land  is  held  under  an 
adverse  claim  of  ownership.  We  think  that  in  this  case 
these  acts  were  insufficient  to  sustain  a  claim  of  adverse 
possession.  They  did  not  constitute  such  notoriously  hos- 
tile acts  as  necessarily  put  the  owner  of  the  land  upon  notice. 
This  is  especially  true  because  the  fence  erected  by  appel- 
lants from  creek  to  river  bank  was  not  on  the  land  of  Mrs. 
Wheeler,  and  its  presence  there  was  not  notice  to  her  that 
her  land  was  fenced.  She  was  not  bound  to  take  notice 
of  the  natural  objects — the  creek  and  the  river — as  barriers 
inclosing  her  land.  We  hold  that  appellants  pasturing  cattle 
within  such  inclosure  did  not,  under  the  circumstances, 
constitute  adverse  possession  so  as  to  ripen  into  title. 

Upon  the  whole  case,  we  find  no  error  in  the  decree  of  the 
chancellor,  and  the  same  is  affirmed. 
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The  Law  of  Accretion  and  Beliction  is  discusserl  in  the  notes  to 
Coulthard  v.  Stevens,  35  Am.  St.  Eep.  307-313;  Bellefontaine  Imp.  Co. 
V.   Niedringhaus,  72  Am.   St.  Eep.  280-286. 

The  Character  of  an  Inclosure  of  Lands  necessary  to  impart  notice  of 
its  adverse  possession  is  discussed  in  the  note  to  De  Frieze  v.  Quint, 
28  Am.  St.  Rep.  161;  Illinois  Steel  Co.  v.  Bilot,  109  Wis,  418,  83  Am. 
St.  Rep.  905.  If  one  incloses  land  on  three  sides,  when  the  fourth  is 
bounded  by  a  natural  watercourse  sufficient  to  keep  his  stock  within 
his  inclosure  and  the  stock  of  others  out  of  it,  and  uses  the  premises 
generally,  as  do  owners  of  similar  land,  this  will  support  a  finding 
of  adverse  possession:  Clithero  v.  Tenner,  122  Wis.  356,  106  Am.  St. 
Rep.  978. 


VANCE  V.  CALHOUN. 

[77  Ark.  35,  90  S.  W.  619.] 

PARENT  AND  CHIU) — Emancipation  of  Infant. — If  a  father 
permits  his  infant  son  to  make  his  own  contracts,  collect  his  own 
wages  and  appropriate  them  to  his  own  use,  such  wages  are  the  son 's 
property  until  the  license  is  revoked,  and  he  is  entitled  to  recover 
them.     (p.  112.) 

INFANCY — Disaffirmance  of  Contract. — If  an  infant  employs 
an  attorney  to  bring  suit  for  him  and  afterward  sells  him  the  judg- 
ment recovered,  the  infant  may  subsequently  disaffirm  such  sale  and 
recover  the  amount  collected  on  the  judgment,  less  attorney's  fees, 
(p.  112.) 

E.  H.  Vance,  Jr.,  and  A.  I.  Rowland,  for  the  appellant. 

N.  P.  Richmond  and  H.  Berger,  for  the  appellee. 

^®  BATTLE,  J.  Son  Calhoun,  by  his  guardian,  Anderson 
Calhoun,  brought  a  suit  in  equity  against  E.  H.  Vance,  Jr., 
to  recover  money  in  his  hands  claimed  by  Son  Calhoun. 
He  states  in  his  complaint  that  he  is  a  minor,  and  by  his  next 
friend  recovered  a  judgment  against  the  St.  Louis,  Iron 
Mountain  and  Southern  Railway  Company  at  the  February, 
1902,  term  of  the  Hot  Spring  circuit  court,  for  two  hundred 
and  four  dollars;  that  the  judgment  was  paid  in  the  month 
of  August,  1902,  to  the  clerk  of  the  circuit  court;  that  the 
defendant  obtained  the  money  from  the  clerk  under  a  pre- 
tended claim  of  purchase  from  Son  Calhoun,  a  minor,  which, 
if  made,  was  by  him  and  his  guardian  jointly  and  severally 
avoided;  and  that  the  defendant  refuses  to  pay  the  money 
so  collected  to  the  plaintiff.  He  asked  that  the  defendant  be 
required  to  account  for  the  money  so  collected,  and  for  judg- 
ment therefor. 
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The  defendant  answered,  and  stated  that  he  had  pur- 
chased the  judgment  recovered  by  the  plaintiff,  and  that> 
he  was  entitled  to  the  money  collected  thereon  by  virtue 
of  the  purchase. 

The  facts,  in  part,  are  as  follows:  Son  Calhoun  is  a  minor. 
His  father  allowed  him  to  make  his  own  contracts,  and 
collect  and  use  the  money  due  him  on  such  contracts.  He 
paid  his  father  for  board  and  lodging.  He  was  employed 
by  the  St.  Louis,  Iron  Mountain  and  Southern  Railway 
Company.  He  rendered  services  for  which  it  was  owing 
him  the  sum  of  twenty-four  dollars.  The  company  dis- 
charged him  without  paying  this  amount.  The  defendant 
was  and  is  a  practicing  attorney  at  law.  Son  Calhoun  em- 
ployed him  to  sue  the  railroad  company  for  his  wages  and 
the  penalty  for  discharging  him  without  paying  the  same. 
He  agreed  to  pay  defendant  one-half  he  recovered  for  his 
services.  His  attorney  brought  an  action  for  him,  by  his 
next  friend,  against  the  railroad  company  before  a  justice 
of  the  peace  to  recover  the  twenty-four  dollars  due  for 
wages  and  the  penalty,  and  recovered  judgment  for  the 
twenty-four  dollars  and  thirty-seven  dollars  and  fifty  cents 
for  penalty  on  account  of  nonpayment  of  the  wages  on  the 
day  of  discharge.  The  railroad  company  appealed  from  the 
judgment  to  the  Hot  Spring  circuit  court,  and  he  recovered 
judgment  in  that  court  against  the  railroad  company  for 
twenty-four  dollars  for  wages,  and  for  one  hundred  and 
eighty  dollars  penalty;  amounting  in  the  aggregate  to  two 
hundred  and  four  dollars.  On  the  ^''  15th  of  February, 
1902,  he  sold  this  judgment  to  the  defendant  for  twenty- 
four  dollars.  The  defendant  collected  on  the  judgment  on 
the  1st  of  September,  1902,  the  sum  of  two  hundred  and 
nine  dollars  and  ten  cents,  the  two  hundred  and  four  dol- 
lars and  interest  due  thereon.  He,  Son  Calhoun,  disaf- 
firmed the  sale  to  the  defendant,  and  brought  this  suit  to 
recover  the  money  collected  by  Vance.  Evidence  was  ad- 
duced to  show  equitable  grounds  of  recovery.  The  trial 
court  gave  the  defendant  credit  for  one-half  of  the  judgment 
for  fee  for  services,  and  for  the  twenty-four  dollars  paid 
for  the  judgment,  and  rendered  a  decree  against  him  in 
favor  of  the  plaintiff  for  seventy-nine  dollars  and  seventy- 
five  cents. 

The  father  of  Son  Calhoun  permitted  him  to  make  hia 
own  contracts,  collect  his  wages,  and  appropriate  them  to 
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his  own  use.  Until  this  license  is  revoked,  his  wages  were 
his  own  property,  and  he  is  entitled  to  recover  them:  Bobo 
V.  Bryson,  21  Ark.  387,  76  Am.  Dec.  406 ;  Fairhnrst  v.  Lewis, 
23  Ark.  435 ;  21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1059,  1060, 
and  cases  cited.  Being  a  minor.  Son  could  avoid  the  sale 
made  by  him  to  the  defendant,  which  he  did  do,  and  re- 
cover the  amount  collected  on  the  judgment,  less  the  amount 
owing  by  him  to  the  defendant:  St.  Louis  etc.  Ry.  Co.  v. 
Iliggins,  44  Ark.  293 ;  Kansas  City  etc.  R.  R.  Co.  v.  Moon,  66 
Ark.  409,  50  S.  W.  996. 
Decree  affirmed. 


EMANCIPATION  OF  INFANTS. 
I.  Emancipation — What  is  and  how  Established,  113. 
II.  Acts  Amounting  to  Emancipation,  114. 
III.  Acts  not  Amounting  to  Emancipation,  117. 
IV.  Emancipation  by  Marriage,  118. 
V.  Emancipation  by  Insolvent  Parent,  119. 
VI.  Emancipation  by  Enlistment,  119. 
VII.  Emancipation  by  Arriving  at  Majority,  120. 
VIII.  Effect  of  Emancipation,  120. 

I.     Emancipation — What  is  and  how  Established. 

It  is  well  settled  that  a  father  or  parent  has  a  right  to  permit  or 
authorize  his  infant  child  during  minority  to  labor  for  himself,  col- 
lect his  own  wages  and  to  appropriate  them  according  to  his  own 
inclinations.  This  is  known  in  the  law  as  the  emancipation  of  the 
child:  Bobo  v.  Bryson,  21  Ark.  387,  76  Am.  Dec.  406;  Fairhurst  v. 
Lewis,  23  Ark.  435;  Jenison  v.  Graves,  2  Blackf.  440;  Wheeler  v. 
St.  Joseph  etc.  E.  E.  Co.,  31  Kan.  640,  3  Pac.  297.  By  emancipation 
is  understood  such  act  of  the  father  as  sets  the  son  free  from  his 
subjection,  and  gives  him  the  capacity  of  managing  his  own  affairs, 
as  if  he  were  of  age:  Everett  v.  Sherfey,  1  Clarke  (Pa.),  356.  A  father 
may  emancipate  his  minor  child,  and  when  emancipated  the  child 
is  freed  from  parental  control  and  is  in  all  respects  his  own  man: 
Lackman  v.  Wood,  25  Cal.  147.  An  agreement  by  a  parent  with  his 
minor  child  to  relinquish  his  right  to  its  services  or  earnings  is  valid 
and  irrevocable  and  amounts  to  an  emancipation:  Morse  v.  Welton, 
6  Conn.  547,  16  Am.  Dec.   73. 

Emancipation  of  a  minor  must  be  by  consent,  express  or  implied, 
of  the  parent,  if  living,  and  is  an  entire  surrender  of  all  right  to  the 
care,  custody  and  earnings  of  the  child,  as  well  as  a  renunciation 
of  parental  duties.  It  occurs  by  the  voluntary  act  of  the  parent  in 
surrendering  the  rights  and  renouncing  the  duties  of  his  position,  or 
in  some  way  conducting  in  relation  thereto  in  a  manner  which  is 
Am.  St.  Eep.,  Vol.  113—8 
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inconsistent  with  the  further  performance  of  them:  Carthage  v.  Can- 
ton, 97  Me.  473,  54  Atl.  1104. 

Emancipation  may  be  established  by  contract  between  parent  and 
child,  as  well  as  otherwise.  It  must  be  by  consent,  express  or  im- 
plied, of  the  parent  and  is  an  entire  surrender  of  all  right  to  the 
care,  custody  and  earnings  of  the  child,  as  well  as  a  renunciation  of 
parental  duties:  Inhabitants  of  Lowell  v.  Inhabitants  of  Newport,  66 
Me.  78. 

The  emancipation  of  a  minor  is  not  to  be  presumed  but  must  al- 
ways be  proved,  although  it  need  not  be  in  writing:  Inhabitants  of 
Lowell  V.  Inhabitants  of  Newport,  66  Me.  78.  The  father's  eman- 
cipation of  his  minor  son  may  be  in  writing  or  by  parol,  and  may  be 
proved  by  circumstantial  evidence,  or  implied  from  conduct:  Bris- 
tor  v.  Chicago  etc.  Ry.  Co.,  128  Iowa,  479,  104  N.  W.  487.  A  father 
may  voluntarily  relinquish  his  right  to  his  child's  earnings,  and  when 
he  does  so,  his  child  is  said  to  be  emancipated.  The  emancipation 
may  be  parol  or  in  writing,  or  may  be  inferred  from  circumstances: 
Halliday  v.  Miller,  29  W.  Va.  424,  6  Am.  St.  Rep.  653,  1  S.  E.  821. 

A  mother  who  has  entered  into  a  second  marriage  has  power,  with 
the  consent  of  her  husband,  to  emancipate  a  minor  child  of  her  first 
marriage,  and  such  emancipation  may  be  inferred  from  the  conduct 
of  the  parties:  Inhabitants  of  Dennysville  v.  Inhabitants  of  Trescott, 
30  Me.  470. 

A  writing  is  unnecessary  to  establish  the  emancipation  of  an  in- 
fant, and  it  may  be  implied  from  the  circumstances:  Benziger  v. 
Miller,  50  Ala.  206;  Flynn  v.  Baisley,  35  Or.  268,  76  Am.  St.  Rep.  495, 
57  Pac.  908,  45  L.  R.  A.  645;  Washington  v.  Washington  (Tex.  Civ. 
App.),  31  S.  W.  88. 

The  emancipation  of  a  son  and  the  relinquishment  of  the  father 's 
claim  to  his  earnings  may  be  established  by  direct  evidence,  or  may 
be  implied  from  circumstances:  Dierker  v.  Hess,  54  Mo,  246.  A 
father  may  verbally  give  his  minor  son  his  time  and  after  that  the 
son  is  entitled  to  his  earnings:  Chase  v.  Smith,  5  Vt.  556. 

Emancipation  of  a  minor  may  be  absolute  and  unqualified,  or  it 
may  be  partial  and  conditional:  Tennessee  Mfg.  Co.  v.  James,  91 
Tenn.  154,  30  Am.  St.  Rep.  865,18  S.  W.  262,  15  L.  R.  A.  211;  Tillot- 
8on  V.  MeCrillis,  11  Vt.  477. 

n.    Acts  Amounting  to  Emancipation; 

A  parent,  by  agreement  with  his  minor  child,  may  relinquish  to 
the  latter  the  right  which  he  would  otherwise  have  to  his  services, 
and  may  authorize  those  who  employ  him  to  pay  him  his  wages,  and 
the  parent  will  then  have  no  right  to  demand  such  wages,  either 
from  the  employer  or  from  the  child:  Morse  v.  Welton,  6  Conn. 
547,  16  Am,  Dec.  73;  Boynton  v.  Clay,  58  Me.  236;  Corey  v.  Corey, 
19  Pick,  30,  29,  31  Am,  Dec.  117;  Hall  v.  Hall,  44  N,  H.  293;  Man- 
chester v.  [smith,  12  Pick,  113;  United  States  v,  Mertz,  2  Watts,  406; 
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Torrens  v.  Campbell,  74  Pa.  St.  470;  Monaghan  v.  School  District,  38 
Wis.  100. 

If  a  contract  of  employment  is  made  by  a  minor  and  approved 
and  confirmed  by  his  father  and  under  such  contract  the  son  is  to 
receive  the  wages  earned  by  him,  the  father,  by  approving  and  con- 
firming the  agreement,  in  effect  emancipates  his  son  as  to  wages 
earned  by  him  under  the  contract,  which  become  the  property  of  the 
son  and  not  the  property  of  the  father:  Pardey  v.  American  Ship 
Windlass  Co.,  19  E.  I.  461,  34  Atl.  737.  If  a  minor  son  contracts  on 
his  own  account  for  his  services  with  the  knowledge  of  his  father 
who  makes  no  objection  thereto,  there  is  an  implied  emancipation 
and  assent  that  the  son  shall  be  entitled  to  his  earnings  in  his  own 
right:  Burdsall  v.  Waggoner,  4  Colo.  261;  Whiting  v.  Earl,  3  Pick. 
201,  15  Am.  Dec.  207;  Armstrong  v.  McDonald,  10  Barb.  300.  If  a 
minor  makes  an  agreement  of  employment  by  which  he  is  to  receive 
his  own  wages,  and  his  parent  consents  thereto,  but  from  time  to 
time  receives  such  earnings  and  invests  them  for  his  child's  bene- 
fit, the  child  is  entitled  to  the  property  in  which  such  earnings  are 
invested  as  against  the  parent  or  his  creditors:  Jenney  v.  Alden, 
12  Mass.  375.  Or  if  a  mother  permits  her  infant  child  to  receive 
his  own  wages,  and  invest  them,  siie  cannot,  after  such  appropriation 
with  her  consent,  claim  the  benefit  of  such  investment,  nor  can  she, 
after  such  child  has  arrived  of  age,  call  upon  liim  to  account  to  hrr 
for  his  earnings  during  his  minority:  Campbell  v.  Campbell,  11  N. 
J.  Eq.  268.  Or,  if  an  infant,  with  the  consent  of  her  father,  per- 
forms services  for  a  person  upon  a  promise  that  she  shall  be  com- 
pensated in  such  person's  will,  this  constitutes  a  relinquishment  by 
the  father  of  all  claim  for  such  services,  and  a  legacy  given  by  the 
debtor  as  compensation  for  such  services  is  the  property  of  the  in- 
fant:  Taylor  v.  Welsh,  92  Hun,  272,  36  N.  Y.  Supp.  952. 

The  fact  that  a  minor  receives  his  own  wages,  pays  his  parents  for 
his  board,  and  retains  the  balance,  shows  an  emancipation:  Berla  v. 
Meisel  (N.  J.  Eq.),  52  Atl.  999.  If  a  minor  is  in  the  habit  of  doing 
business  on  his  own  account  and  in  his  own  name,  and  of  becoming 
responsible  for  his  own  supplies,  this  is  sufficient  to  establisli  liis 
emancipation:  Lackman  v.  Wood,  25  Cal.  147.  The  fact  of  the  eman- 
cipation of  an  infant  may  be  proved  by  circumstances  the  same  as 
any  other  fact,  and  a  formal  contract  between  the  parent  and  in- 
fant need  not  be  shown.  The  acquiescence  of  the  father  in  the  acts 
of  his  son  in  drawing  his  own  wages,  and  other  facts  tending  to  show 
that  the  father  has  emancipated  him  may  be  given  in  evidence: 
Haugh  Iron  Works  v.  Duncan,  2  Ind.  App.  264,  28  N.  E.  334. 

The  whole  doctrine  of  emancipation  of  an  infant  is  well  stated 
in  Farrell  v.  Farrell,  3  Iloust.  633,  where  the  rule  is  laid  down  that 
a  father  may  voluntarily  and  expressly  emancipate  his  minor  son, 
as  by  authorizing  him  to  go  out  and  labor  for  his  own  benefit,  or 
emancipation  may  be  implied  from  the  conduct  and  relations  of  the 
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parties;  that  is  to  say,  the  emancipation  and  freedom  of  the  son  to 
labor  for  his  own  living  may  be  inferred  from  the  fact  that  his 
father  has  knowledge  of,  and  has  permitted  him  to  enter  into,  con- 
tracts and  manage  business  for  himself  or  on  his  own  account  for  a 
considerable  length  of  time.  Or  when  he  makes  a  contract  for  his 
services  on  his  own  account,  and  the  father  knows  of  it  and  makes 
no  objection,  there  is  an  implied  assent  that  the  son  shall  have  his 
own  earnings:  Farrell  v.  Farrell,  3  Houst.  633.  However,  the  eman- 
cipation of  a  minor  must  always  be  proved  and  is  never  presumed: 
Inhabitants  of  Sumner  v.  Inhabitants  of  Sebec,  3  Greenl.  223;  Lis- 
bon V.  Lyman,  49  N.  H.  553.  A  child  may  be  emancipated  by  the 
act  of  the  father  and  without  the  election  of  the  child,  as  where  the 
father  turns  the  child  from  his  home,  and  will  not  permit  him  to 
remain  in  the  home  of  his  family:  Brown  v.  Ramsey,  29  N.  J.  L.  117. 

If  a  father  neglects  or  refuses  to  support  and  maintain  his  son 
during  his  minority,  or  denies  him  a  home,  or  discards  or  abandons 
him,  so  that  he  is  forced  to  labor  abroad  to  procure  a  living  for  him- 
self, he  is  not  entitled  to  the  earnings  of  such  son,  as,  under  such  cir- 
cumstances, the  law  will  imply  that  the  father  has  emancipated  the 
son  from  his  service,  and  conceded  to  him  the  right  to  enjoy  the  fruits 
of  his  own  labor:  Farrell  v.  Farrell,  3  Houst.  633;  Nightingale  v. 
Withington,  15  Mass.  272,  8  Am.  Dec.  101.  Thus,  a  father  loses  the 
right  to  sue  for  and  recover  the  value  of  his  minor  child's  services 
by  voluntarily  releasing  his  parental  control  to  a  third  person,  or 
by  failing  to  provide  for  his  minor  child's  maintenance:  Southern 
By.  Co.  V.  Flemister,  120  Ga.  524,  48  S.  E.  160. 

If  prior  to  his  majority  a  son  is  permitted  by  his  parents  to  carry 
on  the  business  of  selling  newspapers  and  he  turns  over  his  earn- 
ings to  his  mother,  with  his  father's  consent,  and  she  invests  such 
earnings  in  her  own  name,  without  the  exercise  of  any  control  over 
the  minor  or  his  earnings  by  such  father,  the  facts  are  sufficient  to 
show  the  minor's  emancipation:  Jacobs  v.  Jacobs,  130  Iowa,  10,  104 
N.  W.  489. 

That  a  parent  has  emancipated  his  minor  child  and  waived  his  right 
to  its  earning  is  shown  by  his  deserting  such  child  and  leaving  the 
state  and  not  returning  during  the  child's  minority,  and  such  waiver 
may  be  shown  by  such  conduct  occurring,  while  the  services  are  in 
progress  as  well  as  before,  or  at  the  time  they  began:  McMorrow  v. 
Dowdell,  116  Mo.  App.  289,  90  S.  W.  728,  If  a  father  willfully  de- 
serted his  son  when  nine  years  of  age,  and  contributed  nothing  to 
his  support  for  the  next  seven  years,  during  which  time  he  was  obliged 
to  support  himself,  the  law  implies  an  emancipation  of  such  son  and 
recalls  the  father's  right  to  the  child's  services  and  earnings:  Swift 
V.  Johnson,  138  Fed.  867. 

An  infant  may  be  emancipated  by  being  given  away  by  its  parents, 
but,  to  constitute  such  an  emancipation,  it  must  appear  that  the 
parents  have  absolutely  transferred  all  their  right  to  the  care  and 
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control  of  the  infant,  and  all  their  right  to  its  services  and  that  the 
person  to  whom  such  rights  are  transferred  has  accepted  the  in- 
fant as  his  own,  and  agreed  to  stand  in  loco  parentis:  Town  of  Tun- 
bridge  V.  Town  of  Eden,  39  Vt.  17. 

m.    Acts  not  Amounting  to  Emancipation. 

The  fact  that  a  father  allows  his  minor  son  to  receive  and  spend 
his  own  wages  is  not  of  itself  such  a  complete  emancipation  of  the 
son  as  to  relieve  his  father  from  liability  for  his  son's  torts:  Dunks 
V.  Grey,  3  Fed.  862.  Or  the  fact  that  an  infant  is  receiving  the 
proceeds  of  his  own  labor  is  not  alone  sufficient  to  establish  that 
permission  on  the  part  of  his  parent  has  been  given  to  engage  in 
business  with  the  amount  of  such  earnings:  Southern  Cotton  Oil  Co. 
v.  Dukes,  121  Ga.  787,  49  S.  E.  788.  The  facts  that  a  minor  son  is 
out  at  service  and  that  the  father  receives  his  wages  are  not  suffi- 
cient to  show  any  relinquishment  on  the  part  of  the  father  of  his 
property  in  his  son's  wages:  United  States  v.  Mertz,  2  Watts,  406. 

If  a  parent,  on  removing  to  a  distant  part  of  the  state,  leaves  his 
minor  daughter  in  the  care  of  a  friend  to  live  with  him  until  she 
should  be  eighteen  years  of  age,  and  he  treats  her  as  his  adopted 
child,  this  is  not  an  emancipation  of  the  child,  and  the  father  still 
has  the  right  to  reclaim  her:  Sumner  v.  Sebec,  3  Me.  223. 

Where  a  minor  whose  father  is  dead  went  to  live  outside  the  family 
under  an  arrangement  with  the  mother,  who  still  retained  her  paren- 
tal rights  over  such  minor,  no  emancipation  of  the  latter  occurs,  so 
as  to  enable  him  to  sue  for  and  recover  wages  earned:  Blivin  v. 
Wheeler,  25  E.  I.  313,  55  Atl.  760.  The  simple  fact  that  a  minor  child 
is  bound  out  until  he  shall  come  of  age  to  a  third  person,  with  whom 
he  lived  for  ten  years,  does  not  show  emancipation  of  the  minor: 
Frankfort  v.  New  Vineyard,  48  Me.  565.  If  a  minor  daughter  de- 
parts from  home  for  temporary  employment,  leaving  part  of  the 
clothing  and  bedding  at  home,  even  though  she  receives  wages  for 
her  labor  for  her  own  use,  is  not  so  uncommon  an  occurrence  as  to 
authorize  an  inference  of  such  a  change  in  the  parental  and  filial  ties 
as  to  constitute  emancipation:  Searsmont  v.  Thorndike,  77  Me.  504, 
1  Atl.  448.  Although  a  minor  deserts  his  home,  this  does  not  con- 
stitute emancipation  so  long  as  the  father  has  not  relinquished  his 
right  of  control,  nor  consented  that  the  child  should  act  for  himself 
independently  of  his  father:  Bangor  v.  Readfield,  32  Me.  60. 

If  a  father  gives  his  minor  son  the  privilege  of  working  for  him- 
self and  having  whatever  wages  he  may  earn,  and  afterward  the 
minor  voluntarily  returns  home,  and  works  on  his  father's  farm 
until  he  reaches  his  majority,  the  law  does  not  imply  a  promise  on  the 
part  of  the  father  to  pay  the  son  wages  during  his  minority:  Albee 
V.  Albee,  3  Or.  321. 
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IV.    Emancipation  by  Marriage. 

Although  there  is  some  authority  to  the  contrary,  it  may  be  stated 
to  be  established  by  the  great  weight  of  the  decisions  that  marriage 
emancipates  a  minor,  whether  such  minor  be  male  or  female.  Thus 
the  marriage  of  a  minor  daughter  with  her  father's  consent  consti- 
tutes one  mode  of  emancipation,  and  such  consent  may  be  implied 
from  circumstances:  Inhabitants  of  Bucksport  v.  Inhabitants  of  Rock- 
land, 56  Me.  22.  Marriage  emancipates  a  minor  child  from  parental 
control.  Accordingly,  if  a  girl  fourteen  years  of  age  marries,  her 
father  has  no  legal  right  to  restrain  her  from  living  with  her  hus- 
band if  she  so  elects:  State  v.  Lowell,  78  Minn.  166,  79  Am.  St.  Rep. 
358,  80  N.  W.  877,  46  L.  R.  A.  440.  The  legal  marriage  of  a  female 
infant  terminates  her  father's  right  to  her  custody  and  services:  Aid- 
rich  V.  Bennett,  63  N.  H.  415,  56  Am.  Rep.  529.  The  marriage  of  a 
female  infant  emancipates  her,  and  prevents  her  taking  an  after- 
acquired  settlement  from  her  father:  Fremont  v.  Sandoun,  56  N.  H. 
SOO. 

A  lawful  marriage  of  an  infant  daughter  displaces  parental  rights, 
and  if  damage  ensues  to  the  parent  therefrom,  it  is  damnum  absque 
injuria,  and  recoverable  from  no  one:  Wilkinson  v.  Dellinger,  126  N. 
C.  462,  35  S.  E.  819. 

As  to  male  minors,  their  marriage  emancipates  them  from  the 
control  of  their  parent,  and  gives  them  the  right  as  against  such 
parent  to  apply  all  their  earnings  to  the  support  of  their  families, 
but  it  does  not  give  them  capacity  to  make  binding  contracts  beyond 
other  infants,  or  any  political  or  municipal  rights  which  do  not  by 
law  belong  to  minors:   Taunton  v.  Plymouth,  15  Mass.  203. 

Emancipation  of  a  male  minor  by  marriage  is  discharge  from 
parental  power,  gives  him  control  of  his  personal  property,  and  en- 
ables him  to  make  contracts,  but  does  not  relieve  him  from  all 
disabilities  of  minority,  and  especially  in  relation  to  real  property: 
Burr  V.  Wilson,  18  Tex.  367. 

Generally  speaking,  marriage  emancipates  a  male  minor:  Sherburne 
V.  Hartland,  37  Vt.  528;  Northfield  v.  Brookfield,  50  Vt.  62;  Crofts- 
bury  v.  Town  of  Greensboro,  66  Vt.  585,  29  Atl.  1024.  A  married 
man,  although  a  minor,  has  control  over  his  own  actions,  and  is  en- 
titled to  apply  the  proceeds  of  his  labor  to  the  support  of  his  family, 
and  where  a  son  marries  during  his  minority  and  continues  in  the 
service  of  his  father  subsequently  thereto,  the  marriage  is,  of  itself, 
a  legal  emancipation,  and  entitles  the  son  to  the  proceeds  of  his  labor 
independent  of  any  act  of  emanci;)ation  on  the  part  of  the  father.  A 
bona  fide  contract  made  by  the  father  with  his  son  under  such  cir- 
cumstances is  good  as  against  the  other  creditors  of  the  father:  Dick 
Vi   Grissom,   Freeman's   Ch.    (Miss.)     428. 

The  marriage  of  a  minor  son,  whether  with  or  without  his  father's 
consent,  so  far  emancipates  him  that  the  father  is  no  longer  entitled 
to  his  wages,  if  necessary  for  the  support  of  the  son's  wife:  Common- 
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wealth  V.  Graham,  157  Mass.  73,  34  Am.  St.  Rep.  255,  31  N.  E.  706, 
16  L.  R.  A.  578.  On  the  other  hand,  it  has  been  held  that  the  mar- 
riage of  a  minor  child  without  his  father's  consent  will  not  impair 
his  right  to  recover  for  his  services:  Halliday  v.  Miller,  29  W.  Va. 
424,  6  Am.  St.  Rep.  653,  1  S.  E,  821.  And  that  a  minor  son  is  not 
emancipated  by  his  marriage  without  the  consent  and  contrary  to 
the  directions  of  his  father:  White  v.  Henry,  24  Me.  531.  And  that 
a  female  minor's  marriage  without  the  consent  of  her  mother,  al- 
though in  every  respect  legal,  does  not  have  the  effect  of  emancipat- 
ing her  from  the  disabilities  of  minority:  Guillebert  v.  Grenier,  107 
La.  614,  32  South.  238. 

V.     Emancipation  by  Insolvent  Parent. 

An  insolvent  debtor  may  emancipate  his  minor  children  and  relin- 
quish all  claim  to  their  earnings,  and  a  creditor  of  the  parent,  after 
such  emancipation,  has  no  right  to  the  proceeds  of  their  labor:  Shortel 
V.  Young,  23  Neb.  408,  30  N.  W.  572.  After  an  insolvent  father 
emancipates  his  minor  son,  the  latter 's  earnings  belong  to  him,  to  dis- 
pose of  as  he  pleases,  free  from  the  claim  of  the  father's  creditors: 
Trapnell  v.  Cinklyn,  37  W.  Va.  242,  38  Am.  St.  Rep.  30,  16  S.  E.  570. 
And  an  insolvent  father  may  emancipate  his  minor  child,  even  as 
against  his  creditors  although  the  child  remains  at  home  and  is  hired 
by  his  father:  Wilson  v.  McMillan,  62  Ga.  16,  35  Am.  Rpp.  115;  Mc- 
Closkey  v,  Cyphert,  27  Pa.  St.  220.  The  cases  seem  agreed  that  an 
insolvent  father  has  the  right  to  emancipate  his  minor  child  and  to 
relinquish  all  claim  to  the  latter 's  earnings:  Atwood  v.  Ilolcomb,  39 
Conn.  270,  12  Am.  Rep.  386;  Halliday  v.  Miller,  29  W.  Va.  424,  6  Am. 
St.  Rep.  653,  1  S.  E.  821.  Thus  a  father,  though  insolvent,  may,  by 
agreement  with  his  minor  son,  relinquish  his  right  to  the  services 
of  the  latter,  and  the  son  may  thereafter  acquire  property,  and  hold 
it  against  the  father  or  his  creditors:  Wambold  v.  Vick,  50  Wis.  456, 
7  N,  W.  438;  Penn  v.  Whitehead,  17  Gratt.  503,  94  Am.  Dec.  478. 
And  the  consent  of  an  insolvent  father  that  his  minor  son  may  become 
a  partner  with  another  is  a  release  of  the  son's  services  and  amounts 
to  an  emancipation:  Penn  v.  Whitehead,  17  Gratt.  503,  94  Am.  Dec. 
478. 

VI.     Emancipation    by    Enlistment. 

The  consent  of  a  father  to  his  minor  son's  enlistment  in  the  mili- 
tary or  naval  service  of  the  government  is  a  virtual  emaiicij)ation  or 
discharge  of  the  minor  from  all  obligation  of  service  or  obedience 
to  his  father,  so  long,  at  least,  as  the  enlistment  contract  exists:  Com- 
monwealth V.  Morris,  1  Phila.  381;  Baker  v.  Baker,  41  Vt.  55.  And 
a  minor  who  has  enlisted  into  the  military  service  of  the  government, 
with  the  consent  of  his  father,  is  entitled  to  receive  and  control  such 
compensation  as  he  is  entitled  to  from  the  government  or  otherwise, 
under   his   enlistment   contract.     A   town   bounty   paid   by  a   town   to 
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which  be  gave  his  credit  belongs  to  him  and  not  to  bis  father:  Baker 
V.  Baker,  41  Vt.  55. 

VII.  Emancipation  by  Arriving  at  Majority, 
A  child,  upon  arriving  at  full  age,  unless  an  imbecile,  will  be 
deemed  prima  facie  to  be  emancipated,  notwithstanding  the  fact  that 
he  continues  to  be  a  member  of  his  father's  family.  Such  presump- 
tion, however,  may  be  rebutted:  Town  of  Poultney  v.  Town  of  Glover, 
23  Vt.  328;  Baldwin  v.  Town  of  Worcester,  66  Vt.  54,  28  Atl.  633. 
Thus,  if  a  daughter,  after  arriving  at  full  age,  resides  out  of  her 
father's  family  a  greater  part  of  the  time,  free  to  go  where  she 
pleases,  and  controlling  her  own  wages,  she  will  be  presumed  to  be 
emancipated,  though  she  continues  to  have  a  home  at  her  father's 
house  in  the  ordinary  way  of  an  unmarried  daughter:  Hardwick  v. 
Pawlet,  36  Vt.  320. 

The  right  of  the  father  to  the  services  of  his  child  ceases  on  the 
child's  attaining  the  age  of  twenty-one  years,  and  it  is  then  the  right 
of  the  child  to  receive  its  own  wages,  but  arriving  at  the  age  of 
twenty-one  years  is  not  ipso  facto  emancipation.  The  child  may 
elect  to  remain  with  the  parent  or  be  incapable  of  emancipation 
from  imbecility,  and  in  either  case  the  parent  is  entitled  to  the 
child's  wages:  Brown  v.  Ramsey,  29  N.  J.  L.  117. 

VIII.     Effect  of  Emancipation. 

The  effect  of  emancipation  upon  a  minor  child  is  to  entirely  free 
it  from  parental  control  and  make  it  in  all  respects  its  own  master: 
Lackman  v.  Wood,  25  Cal.  147. 

Emancipation  is  an  entire  surrender  by  the  parent  of  all  right  to 
the  care,  custody  and  earnings  of  the  child,  as  well  as  a  renunciation  of 
all  parental  duty  toward  it:  Lyon  v.  Boiling,  14  Ala.  753,  48  Am.  Dec. 
122;  Monroe  v.  Jackson,  55  Me.  55;  Lowell  v.  Newport,  66  Me.  78; 
Carthage  v.  Canton,  97  Me.  473,  54  Atl.  1104. 

The  rights  of  an  infant,  after  emancipation  by  his  parent,  to  de- 
mand and  recover  his  earnings,  are  as  complete  as  if  he  had  reached 
the  age  of  majority.  When  a  father  has  once  emancipated  and  set 
his  son  free,  he  has  no  further  pecuniary  interest  in  his  services  and 
earnings,  and  cannot  afterward  reclaim  the  right  to  them:  Ilaugh 
iron  Works  v.  Duncan,  2  Ind.  App.  264,  28  N.  E.  334. 

After  emancipation,  the  minor,  and  not  his  parent,  is  entitled  to 
recover  his  earnings  from  his  employer:  Corey  v.  Corey,  19  Pick.  29, 
31  Am.  Dec.  117;  Pardey  v.  American  Ship  Windlass  Co.,  19  E.  I.  461, 
34  Atl.  737.  If  a  minor  is  allowed  by  his  father  to  leave  home  and 
shift  for  himself,  he  may  maintain  an  action  in  his  own  name  for 
the  value  of  services  rendered  by  him:  Ream  v.  Watkins,  27  Mo.  516, 
72  Am.  Dec.  283.  If  a  father  emancipates  his  minor  child,  and  such 
child  by  industry  accumulates  money,  the  money  is  his  and  not  his 
father's.     And  if  the  father  receives  money  from  such  minor  child. 
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not  due  or  belonging  to  himself,  but  receives  and  recogriizes  it  as 
money  belonging  to  his  child,  he  cannot  afterward  legally  claim  or 
hold  it  as  his  own,  on  the  ground  of  its  being  the  fruits  or  profits 
of  his  child's  labor,  and  more  especially  if  it  is  understood  between 
them  that  the  father  received  it  either  to  invest  or  hold  it  for  his 
child's  benefit.  And  an  action  for  money  had  and  received  will  be 
at  the  suit  of  such  son  against  his  father  to  recover  it,  whether  such 
money  is  held  or  invested  by  the  father:  Farrell  v.  Farrell,  3  Houst. 
633. 

A  father  may  emancipate  his  minor  child  from  service  to  him,  and 
thereafter  the  child  has  a  right  to  his  own  earnings,  and  if  there- 
after he  works  for  his  father,  he  may  recover  wages  from  him  as  from 
a  stranger,  and  as  if  he  had  arrived  at  full  age:  Phelps  v.  Hopkinson, 
61  111.  App.  400;  Wright  v.  Dean,  79  Ind.  407;  Engleman's  Exrs.  v. 
Engleman,  1  Dana,  437;  Hall  v.  Hall,  44  N.  H.  293;  Titman's  Admr. 
V.  Titman,  64  Pa.  St.  480;  Eubanks  v.  Peak,  2  Bail.  497;  Duveneck 
V,  Kutzer,  17  Tex.  Civ.  App.  577,  43  S.  W.  541.  But  emancipation  of 
the  minor  and  a  contract  by  his  father  to  pay  him  wages  are  never  pre- 
sumed, and  evidence  of  an  express  contract  to  that  end  will  ordi- 
narily be  required:  Enger  v  Loffand,  100  Iowa,  303,  69  N.  W.  526; 
Engleman's  Exrs.  v.  Engleman,  1  Dana,  437;  Bell  v.  Eice,  50  Neb. 
547,  70  N.  W.  25;  Hall  v.  Hall,  44  N.  H.  293;  Titman's  Admrs.  v.  Tit- 
man,  64  Pa,  St.  480. 

Where  a  parent  has  in  good  faith  emancipated  his  minor  child, 
and  relinquished  all  right  to  his  earnings,  neither  he  nor  his  creditors 
can  reach  earnings  thereafter  acquired  by  such  minor  to  apply  them 
in  payment  of  such  parent's  debts:  Bobo  v.  Bryson,  21  Ark.  387,  76 
Am.  Dec.  406;  Jenison  v.  Graves,  2  Blackf.  440;  Dick  v.  Grissom,  1 
Freeman's  Ch.  428;  Frost  v.  Brown,  Smith  (N.  H.),  113;  Johnson  v. 
Silsbee,  49  N.  H.  543;  Flynn  v.  Baisley,  35  Or.  268,  76  Am.  St.  Eep. 
495,  57  Pac.  908,  45  L.  R.  A.  645;  Furrh  v.  McKnight,  6  Tex.  Civ. 
App.  583,  26  S.  W.  95. 

The  fact  that  an  infant  is  emancipated  by  his  parent,  or  allowed 
to  shift  for  himself,  does  not  impart  any  additional  validity  to  his 
general  contracts,  or  enlarge  his  capacity  in  this  respect,  or,  in  otiier 
words,  render  his  contracts,  otherwise  voidable,  absolutely  binding 
upon  him.  He  may  still  take  advantage  of  his  infancy  as  before. 
The  effect  of  the  emancipation  is  simply  to  release  him  from  the 
parent's  control,  and  to  give  him  the  right  to  his  own  earnings:  Mason 
V.  Wright,  13  Met.  306;  Tyler  v,  Fleming,  68  Mich.  185,  13  Am.  St. 
Rep.  336,  35  N.  W.  902;  Person  v.  Chase,  37  Vt.  647,  88  Am.  Dec.  630. 

If  a  mother  permita  her  infant  child  to  receive  its  own  wages  and 
invest  them,  she  cannot  after  such  appropriation,  with  her  consent, 
claim  the  benefit  of  such  investment.  She  cannot,  after  such  child 
has  arrived  of  age,  call  upon  him  to  account  with  her  for  such  earn- 
ings during  the  child's  minority:  Campbell  v.  Campbell,  11  N.  J.  Eq. 
268.     Or  if  a  minor  is  allowed  to  control  his  own  earnings  with  the 
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paternal  consent  he  is  entitled  to  real  estate  purohaspd  thcrowith  for 
his  own  benefit  and  standing  in  the  name  of  the  father,  as  against 
the  latter 's  devisee:  Crowley  v.  Crowley,  72  N.  H.  214,  56  Atl.  190. 
And  if  a  minor  son  is  allowed  by  his  father  to  leave  him  and  work 
for  his  own  support,  and  make  contracts  for  himself  without  interfer- 
ence, he  may  acquire  and  hold  property  in  his  own  right  and  main- 
tain actions  respecting  it:  Boobier  v.  Boobier,  ^9  Me.  406. 

An  infant  is  emancipated  by  the  death  of  his  parent,  and  his 
obligation  to  perform  a  contract  made  for  him  by  his  father  is,  upon 
the  death  of  the  latter,  at  an  end  and  ceases  to  exist:  Barnes  v. 
Barnes,  50  Conn,  572;   Campbell  v.  Cooper,  34  N,  H,  49. 

If  a -child  has  been  e"mancipated  by  his  parents,  he  is,  and  they 
are  not,  entitled  to  sue  for  personal  injury  to  himself:  Pecos  etc.  Ky. 
Co.   v.   Blasengame    (Tex.   Civ.   App.),   93   S.   W.    187. 

A  father  by  allowing  his  minor  child  to  contract  for  himself  and 
hold  his  own  wages,  cannot,  after  they  are  earned,  withdraw  his 
consent,  and  claim  them  as  his:  Torrens  v.  Campbell,  74  Pa.  St.  470. 
But  the  emancipation  of  a  minor  child  by  parol  agreement  and  with- 
out consideration  is  revocable  until  acted  upon:  Abbott  v.  Converse,  4 
Allen,  530. 


MILLER  V.  NUCKOLLS. 

[77  Ark.  64,  91  S.  W.   759.] 

NEW  TRIAL — Assignment  of  Error.— Tf  the  attention  of  the 
court  is  not  called  to  the  particular  error  complained  of,  the  assign- 
ment of  error  is  too  indefinite  as  a  basis  for  a  motion  for  a  new  trial, 
(p.   125.) 

LIBEL  AND  SLANDER— Proof  of  Words  as  Alleged.— In  an 
action  for  slander  or  libel  the  plaintiff  must  prove  that  the  defendant 
used  substantially  the  same  words  as  those  alleged  in  the  complaint, 
and  it  is  not  sufficient  to  prove  that  the  defendant  made  the  same 
charge  against  the  plaintiff  in  words  substantially  different  from  those 
alleged,  even  though   of  equivalent  and   similar  import,     (p.   126.) 

TRIAL — Contradictory  Instructions. — An  erroneous  instruc- 
tion is  not  necessarily  cured  by  another  correctly  stating  the  law, 
when  the  two  are  essentially  contradictory,     (p.  126.) 

TRIAL — Instructions — Harmless  Error. — Tf,  in  an  action  for 
libel  and  slander,  the  evidence  offered  by  plaintiff  tended  only  to 
prove  that  defendant  used  language  substantially  the  same  as  that 
set  out  in  the  complaint,  and  not  that  he  used  words  substantially 
different,  an  instruction  justifying  a  finding  against  defendant  if  he 
falsely  used  words  substantially  different  from  those  allegid,  though 
of  equivalent  or  similar  import,  though  erroneous,  is  not  prejudicial, 
(p.   127.) 


Nov.  1905.]  Miller  v.  Nuckolls.  123 

LIBEL  AND  SLANDEB — Privileged  Communication. — An  un- 
verified written  statement  made  by  a  person  to  a  peace  officer,  in- 
forming him  of  a  rumor  connecting  another  with  the  commission  of 
a  crime,  is  privileged  and  not  the  subject  of  libel,  if  made  in  good 
faith  with  an  honest  desire  to  promote  justice,  but  if  it  is  made  ma- 
liciously and  without  probable  cause  to  believe  it  to  be  true,  it  is 
not  privileged  and  is  libelous,     (pp.  127,  128.) 

TBIAL — Argument  of  Counsel. — If,  on  objection  to  remarks 
made  by  counsel,  the  court  "quietly"  cautioned  him  not  to  make  iiii- 
I)roper  remarks,  it  is  the  duty  of  opposing  counsel,  if  he  is  not  sat- 
isfied, to  request  the  court  to  instruct  the  jury  to  disregard  such  re- 
marks, or  to  ask  for  a  more   emphatic   reprimand,     (p.   129.) 

TBLA.L — Argument  of  Counsel. — A  statement  by  an  attorney  in 
argument  to  the  jury  that  if  accused  was  guilty  of  the  crime  charged, 
he  ought  not  to  be  permitted  to  live  in  the  county,  is  improper,  but 
a  subsequent  statement  merely  that  if  the  accused  was  guilty  of  the 
crime  charged  he  was  not  fit  to  live  in  that  county  is  not  improper 
or  objectional.     (p.  130.) 

G.  Jones,  for  the  appellant. 
Wright  &  Reeder,  for  the  appellee. 

***  RIDDICK,  J.  This  is  an  appeal  from  a  judgment  in 
favor  of  Khoda  Nuckolls  against  J.  T.  Miller  for  the  sum 
of  two  thousand  dollars  in  an  action  for  slander  and  libel. 

The  complaint  contained  two  causes  of  action.  The  first 
alleged,  among  other  matters,  that  the  plaintiff  was  a  single 
and  unmarried  woman,  and  that  the  defendant  maliciously, 
intending  ****  to  injure  her  good  name  and  reputation  in  the 
community,  did  utter  and  publish  of  and  concerning  her 
certain  false,  defamatory  and  scandalous  matter,  to  wit : 
"There  has  been  a  secret  burial  of  a  child  at  Hopewell,  and 
there  is  no  doubt  about  its  being  i\Iiss  Rhoda  Nuckolls'." 
Again,  that  he  said,  "^liss  Rhoda  Nuckolls  has  given  birth 
to  a  child,  and  it  was  secretly  buried  at  Hopewell";  and 
that  he  also  said  to  E.  J.  Peters.  "Did  you  hear  of  the 
secret  burial  at  Hopewell?  There  is  no  doubt  but  what 
it  was  Rhoda  Nuckolls'." 

It  was  further  alleged  that  on  each  occasion  the  de- 
fendant meant  by  the  language  used  to  charge  plaintiff  with 
the  offense  of  fornication,  to  her  damage  in  the  sum  of 
seven  thousand   five  hundred   dollars. 

For  the  second  cause  of  action  the  plaintiff  alleged  that 
defendant,  intending  to  injure  her  good  name  and  character, 
published  about  her  the  following  defamatory  and  libelous 
matter,  to  wit: 
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"Newark,  Ark.,   May   18,   1903. 
"E.sq.  C.  P.  Pickens,  Dota,  Ark. 

"Dear  Sir: — You  no  douht  have  heard  before  now  that, 
agreeable  to  public  gossip,  Miss  Rhoda  Nuckolls  did  in  the 
latter  part  of  the  winter  give  birth  to  a  child,  and  whether 
you  have  ever  learned  or  not  that  the  child  was  destroyed 
and  secreted  about  or  in  the  old  warehouse  used  by  Mr. 
Nuckolls  as  a  warehouse  and  bedroom.  That  the  same 
child  was  kept  secreted  in  the  warehouse  until  decomposi- 
tion was  so  far  advanced  that  considerable  stench  was 
created  about  the  building,  so  much  so  that  questions  were 
asked  concerning  the  cause,  and  to  the  questions  would 
come  the  answer  that  it  was  caused  by  rotten  onions;  and 
it  was  said  that  when  it  could  no  longer  be  kept  about  the 
place  Nuckolls,  Buck  Crigler  and  Will  Osborne  taken  it 
to  the  graveyard  early  one  morning,  and  dug  a  hole  as 
deep  as  they  could  without  getting  down  in  it,  and  burio  1 
it.  Now,  this  taken  place  the  day  that  Will  Thornton's 
wife's  grave  was  dug,  and  Buck  Crigler  still  at  the  grave- 
yard when  the  crowd  got  there  to  dig  Thornton's  wife's 
grave,  and  hope  with  the  work  of  digging  of  the  grave. 
I  call  your  attention  to  this  matter  because  you  are  guardian 
of  the  law;  and  that  it  should  be  looked  into,  no  one  will 
deny ;  and  even  if  it  was  Mr.  Nuckolls,  ^^"^  the  officers  of  the 
law  should  take  the  matter  up  and  sift  it,  and  see  if  there 
is  any  foundation  for  the  report.  It  is  a  fact  that  the  man 
named  did  go  and  bury  a  child  on  the  morning  named.  Then 
who.se  child  was  it?  If  there  is  anything  in  it,  I  aim  to 
see  that  it  is  dug  up,  if  I  can  get  it  done.  Not  that  I  want 
to  persecute  the  woman,  but  that  contemptible  scoundrel 
Nuckolls.  I  have  almost  prayed  for  some  way  that  I  might 
get  revenge  out  of  him,  and  I  do  hope  that  I  have  got  it  now. 
I  have  learned  that  that  bl'ksmith  there  made  the  box  the 
child  was  put  in.  Mr.  Frank  Pierce  could  show  where  it  was 
put  in  the  graveyard,  so  I  am  told.  I  think  the  matter 
should  be  investigated. 

"Very  respectfully, 

"J.  T.  MILLER." 

The  defendant  denied  that  he  uttered  the  words  alleged 
as  slander.  He  admitted  the  writing,  but  claimed  that  it 
was  made  in  good  faith  to  an  officer  of  the  law,  and  was 
privileged. 
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On  the  trial  the  jury  returned  a  verdict  of  one  thousand 
dollars  for  slander,  and  one  thousand  dollars  for  libel,  and 
judgment  was  rendered  accordingly. 

Defendant  appealed. 

*®  This  is  an  appeal  from  a  judgment  in  favor  of  Rhnda 
Nuckolls  against  J.  T.  Miller  for  two  thousand  dollars  for 
slander  and  libel.  Several  grounds  are  urged  in  the  brief 
of  the  appellant  why  the  judgment  should  be  reversed,  and 
which  we  shall  now  notice. 

First,  as  to  certain  remarks  made  by  the  presiding  judge 
during  the  progress  of  the  trial,  and  as  to  his  rulings  in  ad- 
mitting evidence  offered  by  the  plaintiff  and  excluding  evi- 
dence offered  by  the  defendant,  it  is  sufficient  to  say  that 
these  objections  are  not  sufficiently  set  forth  in  the  motion 
for  new  trial,  and  must  be  treated  as  waived.  No  reference 
whatever  is  made  to  the  remarks  of  the  presiding  judge  in 
the  motion  for  new  trial,  and  the  reference  to  the  error  in 
admitting  and  refusing  evidence  is  as  follows: 

"The  court  erred  in  admitting  testimony  introduced  by 
plaintiff  over  defendant's  objection,  as  shown  by  the  stenog- 
rapher's transcript  thereof." 

"The  court  erred  in  refusing  the  testimony  offered  by 
defendant  as  shown  by  the  stenographer's  transcript  there- 
of." 

It  will  be  seen  that  the  particular  ruling  made  by  the  court 
for  which  the  new  trial  is  asked  is  not  shown  by  the  mo- 
tion. The  attention  of  the  court  is  not  called  to  the  partic- 
ular error  complained  of,  and  the  assignment  is  too  in- 
definite: Edmonds  v.  ''**  State,  34  Ark.  720;  Choctaw  etc. 
R.  R.  Co.  V.  Goset,  70  Ark.  427,  68  S.  W.  879. 

The  first  instruction  given  by  the  court  does  not,  in  our 
opinion,  state  the  law  correctly,  for  it  tells  the  jury  that 
they  should  find  for  the  plaintiff  if  they  find  from  the 
evidence  that  defendant  did  utter  and  publish  eoncerniivj: 
the  plaintiff  the  words  set  out  in  the  complaint  as  a  basis 
of  her  action  for  slander,  or  if  he  used  such  words  as  amount 
to  charging  the  plaintiff  with  fornication,  or  with  having 
been  guilty  of  fornication,  or  did  utter  or  publish  words 
of  or  concerning  the  plaintiff  which  in  their  common  ac- 
ceptation amount  to  such  a  charge. 

Now,  it  will  be  noticed  that  the  part  of  this  instruction 
which  we  have  quoted,  in  effect,  told  the  jury  to  find  for 
the  plaintiff  if  the  words  used  by  the  defendant  amounted 
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to  chartring  plaintiff  with  having  been  guilty  of  fornica- 
tion, without  regard  to  whether  such  words  were  substan- 
tially the  same  as  those  set  out  in  the  complaint  or  not. 
Under  this  instruction,  it  would  have  been  the  duty  of  the 
jury  to  find  for  plaintiff  if  the  evidence  had  showed  that 
defendant  had  said  of  the  plaintiff — an  unmarried  woman — 
that  she  had  permitted  a  man  to  have  sexual  intercourse 
with  her,  though  no  such  words  were  set  out  in  the  com- 
plaint, for  such  words  would  in  effect  charge  the  plaintiff 
with  fornication.  But  in  an  action  for  slander  the  plaintiff 
must  prove  that  the  defendant  used  substantially  the  same 
words  as  those  alleged  in  the  complaint.  It  is  not  suffi- 
cient to  prove  that  the  defendant  made  the  same  charge 
against  the  plaintiff  in  words  substantially  different  from 
those  alleged,  even  though  of  equivalent  and  similar  import : 
18  Am.  &  Eng.  Ency.  of  Law,  1078. 

Nor  do  we  think  that  it  necessarily  follows  that  the  de- 
fect in  this  instruction  was  cured  by  the  fact  that  the  law 
was  correctly  stated  in  another  instruction  given  at  the 
request  of  the  defendant,  for  the  two  instructions  are  to 
a  certain  extent  contradictory.  But  a  consideration  of  the 
evidence  has  convinced  us  that  it  does  not  show  that  the 
defendant  uttered  any  words  tending  to  charge  plaintiff 
with  having  committed  fornication  except  those  set  out  in 
the  complaint.  There  is  evidence  tending  to  show  that 
the  defendant  did  utter  about  plaintiff  words  substantially 
\he  same  as  those  set  out  in  the  complaint.  For  instance, 
the  complaint  alleged  that  he  said,  "There  has  been  a  secret 
burial  of  a  child  at  Hopewell,  and  there  is  no  doubt  about 
its  being  Miss  '^  Rhoda  Nuckolls',''  and  the  witness  tes- 
tified that  he  said,  "There  has  been  a  secret  burial  of  a 
child  at  Hopewell,  and  there  is  no  doubt  about  its  being 
Miss  Rhoda  Nuckolls'  child."  The  addition  of  the  word 
"child"  to  that  stated  in  the  complaint  did  not  alter  the 
meaning.  Again,  the  complaint  alleged  that  defendant  said, 
"Miss  Rhoda  Nuckolls  has  given  birth  to  a  child,  and  it 
was  secretly  buried  at  Hopewell, ' '  and  the  evidence  showed 
the  same  words  except  those  referring  to  the  burial.  But 
the  words  not  proved  were  not  essential  to  make  out  the 
defamatory  charge.  The  substance  of  the  charge  was  that 
defendant  had  said  that  "Miss  Rhoda  Nuckolls  had  given 
birth  to  a  child,"  and,  these  words  being  shown,  the  others 
were   immaterial,  for   the   words    proved,    of    themselves. 
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amount  to  a  charge  of  fornication,  when  uttered  about  a 
single  woman :  18  Am.  &  Eng.  Ency.  of  Law,  1070. 

Now,  as  there  was  evidence  tending  to  show  that  the  de- 
fondant  uttered  the  words  set  out  in  the  complaint,  and 
as  the  evidence  does  not  show  that  he  used  any  other  lan- 
guage which  could  be  taken  as  charging  her  with  fornica- 
tion, we  do  not  think  that  the  jury  could  have  been  misled 
by  the  erroneous  part  of  this  instruction.  They  must  have 
found  that  the  defendant  uttered  the  language  set  out  in 
the  complaint;  otherwise,  their  finding  should,  under  the 
instructions,  have  been  for  defendant.  We  are  therefore 
of  the  opinion  that  no  prejudice  resulted  from  this  instruc- 
tion, though,  theoretically  considered,  it  is  not  accurate. 

Counsel  contend  with  much  force  that  the  writing  on 
which  the  second  cause  of  action  was  based  was  a  privileged 
communication,  and  that  it  cannot  be  made  the  basis  of  an 
action  of  libel.  It  may  be  true  that  when  a  communication 
is  made  to  an  officer  with  the  intention  to  aid  him  in  the 
detection  of  crime,  the  courts  will  not  compel  the  officer  to 
disclose  the  name  of  the  informer.  It  was  so  held  in  Worth- 
ington  V.  Scribner,  109  Mass.  487,  12  Am.  Dec.  736.  When 
such  communication  is  in  a  writing  filed  before  the  proper 
officer  as  the  basis  of  a  criminal  prosecution,  such  as  an 
affidavit  showing  the  commission  of  a  crime,  then  no  action 
for  libel  can  be  based  upon  any  pertinent  matter  therein 
contained.  The  remedy  of  the  party  charged,  if  he  have 
any,  is  for  malicious  prosecution.  The  statement,  being 
made  in  the  course  of  a  judicial  proceeding,  cannot  be  made 
the  basis  of  an  action  for  slander  or  libel,  whether  malicious 
or  not:  Shock  v.  McChesney,  4  Yeates,  507,  ''^  2  Am.  Dec. 
415 ;  Hastings  v.  Lusk,  22  Wend.  410,  34  Am.  Dec.  330 ;  18 
Am.  &  Eng.  Ency.  of  Law,  1023,  and  cases  cited.  But  in 
this  case  the  libelous  matter  is  not  contained  in  any  af- 
fidavit or  paper  filed  in  a  judicial  proceeding.  It  is  not  a 
statement  of  fact  within  the  knowledge  of  the  defendant 
who  made  it,  but  is  only  a  statement  of  certain  rumors  con- 
cerning the  l.irth  of  a  child,  its  concealment  and  burial, 
which  he  claims  to  have  made  to  the  justice  of  the  peace 
that  the  justice  might  order  an  investigation  to  ascertain 
the  facts.  It  is  the  duty  of  everyone  to  assist  in  the  detec- 
tion of  crime ;  and  if  he  knows  facts  that  tend  to  show  that 
a  crime  has  been  committed,  it  is  not  only  proper,  but  it  is 
his  duty,  to  communicate  them  to  the  proper  officer.     But 
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while  such  statements  are  privileged,  the  weight  of  author- 
ity seems  to  show  that  they  are  not  absolutely  privileged, 
for  charges  of  that  kind  should  not  be  made  recklessly  and 
maliciously,  but  in  good  faith  with  an  honest  desire  to  pro- 
mote justice.  If  made  in  good  faith,  they  are  privileged; 
but,  on  the  other  hand,  if  made  maliciously,  and  with  no 
probable  cause  to  believe  them  to  be  true,  they  are  not  priv- 
ileged. This  point  was  directly  decided  in  the  old  case  of 
Bunton  v.  Worly,  4  Bibb  (Ky.),  38,  7  Am.  Dec.  735,  where 
it  was  held  that  words  spoken  to  a  justice  on  application 
for  a  warrant  for  felony  may  be  made  the  basis  of  an  action 
for  slander,  when  not  made  in  good  faith :  See,  also,  O  'Don- 
aghue  V.  McGovem,  23  Wend.  26;  Howard  v.  Thompson, 
21  Wend.  319,  34  Am.  Dec.  238;  Sands  v.  Robison,  12 
Smedes  &  M.  704,  51  Am.  Dec.  132;  Hancock  v.  Blackwell, 
139  Mo.  440,  41  S.  W.  205;  Pierce  v.  Oard,  23  Neb.  828, 
37  N.  W.  677;  Ogden  on  Libel  and  Slander,  220;  Newell 
on  Slander  and  Libel,  500;  18  Am.  &  Eng.  Ency.  of  Law, 
1038.  There  are  a  few  cases  that  seem  to  hold  that  com- 
munications of  this  kind  to  an  officer  are  absolutely  priv- 
ileged: Johnson  v.  Evans,  3  Esp.  32;  Vogel  v.  Gruaz,  110 
U.  S.  311,  4  Sup.  Ct.  Rep.  12,  28  L.  ed.  158.  The  first  case 
mentioned  above  is  a  very  old  case.  The  last  one  was  decided 
by  the  supreme  court  of  the  United  States.  But  the  de- 
cision in  that  case  was  based  mainly  on  the  ground  that  it 
was  a  communication  made  to  a  state's  attorney,  or  public 
prosecutor  of  crimes,  in  order  to  ascertain  whether  certain 
facts  constituted  a  crime.  The  court  held  that  the  com- 
munication was  as  much  privileged  as  if  it  had  been  made 
to  an  attorney  hired  by  him.  While  these  cases  do  seem 
to  some  extent  to  sustain  the  "^^  contention  of  appellant, 
the  weight  of  authority,  as  before  stated,  seems  to  show  that 
a  communication  of  the  kind  under  consideration  here  is 
privileged  only  when  made  in  good  faith,  but  not  when 
made  recklessly,  with  the  intention  to  gratify  personal  mal- 
ice toward  the  plaintiff  or  his  family.  This  is  certainly 
true  where,  as  in  this  case,  the  informant  does  not  state 
facts,  but  mere  rumors,  which  he  might  easily  have  ascer- 
tained to  be  untrue.  It  is  doubtful  if  he  was  under  any 
duty  to  voluntarily  repeat  mere  rumors  of  that  kind  af- 
fecting the  character  of  an  unmarried  woman,  even  to  an 
officer  of  the  law;  and  if  he  did  so  maliciously,  an  action 
would  lie.     The   instruction   given  on  this  point  was,  we 


Nov.  1905.]  Miller  v.  Nuckolls.  129 

think,  proper;  and  when  the  instructions  are  considered  as 
a  whole  in  the  light  of  the  evidence,  we  find  no  reversible 
error. 

Again,  it  is  said  that  the  judgment  should  be  reversed  on 
account  of  improjier  argument  of  counsel  for  plaintiff,  who 
said  to  the  jury  in  his  closing  argument:  "Dr.  Miller  should 
thank  God  that  the  people  of  that  community  allowed  him 
still  to  live."  On  objection  being  made,  the  court  quietly 
said  to  the  attorney  not  to  make  improper  remarks.  Af- 
terward the  attorney  said:  "A  man  who  is  guilty  of  such 
heinous  crime  ought  not  to  be  permitted  to  live  in  this 
county."  On  objection  being  made,  the  court  mildly  said 
to  the  attorney  that  the  remark  was  improper,  to  which  coun- 
sel for  plaintiff  responded:  "Your  honor,  I  say,  if  he  is 
guilty,  he  is  not  fit  to  live  in  this  county,  and  I  stand 
on  that  proposition."  The  court  overruled  the  objection 
to  this  remark.  It  will  be  noticed  that  the  presiding  judge 
sustained  the  ol  jeetion  to  all  the  remarks  of  counsel  ex- 
cept the  last.  It  is  true  that  his  language  does  not  appear 
to  have  been  very  emphatic,  but  the  tone  of  the  voice 
has  much  to  do  with  a  matter  of  that  kind;  and,  though  the 
record  states  that  the  court  "quietly"  cautioned  the  at- 
torney not  to  make  improper  remarks,  we  are  not  able  to 
say  that  this  remonstrance  did  not  clearly  convey  to  the 
jury  the  idea  that  the  argument  was  improper.  If  counsel 
desired  to  have  the  jury  instructed  to  disregard  the  re- 
marks, or  if  he  wished  a  more  em])hatic  reprinumd,  he 
should  have  asked  for  an  instruction  of  that  kind.  That 
brings  us  to  the  last  remark  of  counsel  to  which  objection 
was  made  and  overruled,  in  which  he  said  that  if  defend- 
ant was  guilty  he  was  not  fit  to  live  in  the  '""*  count^^  This 
was  only  an  expression  of  the  opinion  of  counsel,  and  in- 
tended to  convey  to  the  jury  his  idea  of  the  gravity  of  tlie 
charge  against  the  defendant.  Now,  it  is  often  the  case 
that  expressions  of  that  kind  are  made  in  argument  of 
counsel.  The  law  does  not  confine  counsel  to  a  cold  state- 
ment of  the  facts  of  the  case.  lie  must  not  misstate  the 
facts,  or  undertake  to  supply  the  place  of  a  witness  by  stat- 
ing facts  not  in  evidence.  But,  to  quote  the  language  of 
a  recent  case,  he  is  not  re(piired  to  forego  the  embellish- 
ments of  oratory;  for  "stored  away  in  the  property-room 
of  the  profession  are  moving  pictures  in  infinite  variety, 
Am.  St.  Kep.,  Vol.  113—9 
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from  which  every  lawyer  is  expected  to  draw  on  all  proper 
occasions":  State  v.  Burns,  119  Iowa,  663,  94  N.  W.  238. 

Now,  counsel  does  not  say  in  this  last  remark  that  a  man 
guilty  of  that  crime  ought  not  to  be  permitted  to  live  in 
that  county.  Such  a  statement,  whether  prejudicial  or  not, 
would  be  out  of  place,  and  exceedingly  improper  in  a  court 
of  justice,  as  it  might  be  taken  as  an  indorsement  of  mob 
law.  But  in  the  last  statement  he  simply  said  that  he  was 
not  fit  to  live  there.  In  other  words,  he  maintained  that  a 
person  who  would  slander  an  innocent  girl  was  not  a  fit 
associate  of  the  people  there.  This,  as  we  have  said  before, 
was  only  an  attempt  to  impress  upon  the  jury  the  gravity 
of  the  offense  committed  against  the  plaintiff,  and  in  our 
opinion  furnishes  no  ground  for  reversal. 

There  are  other  errors  complained  of,  but  after  con- 
sideration thereof,  we  are  of  the  opinion  that  no  prejudicial 
error  is  shown  that  is  raised  by  motion  for  new  trial. 

Judgment  affirmed. 


What  Libelous  Statements  are  Privileged  is  the  subject  of  a  recent 
monographic  note  to  Holmes  v.  Clisby,  104  Am.  St.  Rep.  110-151. 
Words  spoken  before  a  justice  of  the  peace  on  an  application  for  a 
warrant  for  felony  are  not  actionable,  if  spoken  in  good  faith  and  for 
the  purpose  of  instituting  proceedings:  Bunton  v.  Wooley,  4  Bibb,  38, 
7  Am.  Dee.  735. 


ARKANSAS  AND  LOUISIANA  RAILWAY  COMPANY  v. 

STROUDE. 

[77  Ark.  109,  91   S.  W.   18.] 

TELEGRAPH  COMPANIES— Limitation  of  Liability.— A  stip- 
ulation on  a  blank  on  which  a  telegraph  message  is  written  that  "the 
company  will  not  be  liable  for  damages  in  any  case  where  the  claim 
is  not  presented  in  writing  within  sixty  days  after  sending  the  mes- 
sage," does  not  bar  a  right  to  recover,  although  the  claim  was  pre- 
sented after  that  time,  if  the  delay  was  caused  by  the  misleading 
statements  of  the  company's  agent,      (p.  133.) 

TELEGBAPH  COMPANIES— Stipulation  as  to  Notice— Ex- 
cuse for  Noncompliance. — A  stipulation  in  a  telegram  requiring  notice 
of  a  claim  for  damages  to  be  given  within  sixty  days  after  sending 
the  message  as  a  condition  precedent  to  recovery  does  not  require 
that  the  addressee  give  such  notice  before  he  could,  with  reasonable 
diligence,  ascertain  that  the  telegraph  company  had  failed  to  deliver 
the  message,     (p.   133.) 
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TELEGRAPH  COMPANIES— Damages  for  Mental  Suffering.— 
A  statute  declaring  that  all  telegraph  companies  doing  business  in  the 
state  shall  be  liable  in  damages  for  mental  anguish  and  suffering 
arising  from  their  negligence,  applies  as  well  to  corporations  doing  a 
public  telegraph  business  as  to  strictly  telegraph  companies,  (pp. 
133,  134.) 

NEOLIGENCE  —  Exemplary  Damages. —  Negligence,  however 
gross,  will  not  justify  a  verdict  for  exemplary  damages,  unless  the 
negligent  party  is  guilty  of  willfulness,  wantonness,  or  conscious  indif- 
ference to  the  consequences,  from  which  malice  may  be  inferred, 
(p.  134.) 

TELEOBAPH  COMPANIES — Failure  to  Deliver  Message. — Ex- 
emplary Damages  cannot  be  recovered  against  a  telegraph  company  for 
its  failure  to  deliver  a  telegram  unless  the  company's  employes  knew 
where  the  addressee  might  be  found  and  willfully  and  wantonly  failed 
to  deliver  the  message,     (p.  135.) 

B.  S.  Johnson  and  W.  C.  Rodgers,  for  the  appellant. 

Teazel  &  Bishop,  for  the  appellee. 

*'*  McCULLOCH,  J.  This  is  an  action  against  appellant 
to  recover  for  mental  pain  and  anguish  suffered  by  reason  of 
the  alleged  negligent  failure  of  the  defendant  to  deliver  a 
telegraphic  message. 

The  complaint  alleged  that  the  defendant  was  a  domestic 
corporation,  and  owned  and  operated  for  hire  a  telegraph 
line  along  the  line'  of  its  railroad  from  Hope,  Arkansas,  to 
Nashville,  Arkansas,  and  connected  with  the  telegraph  line  of 
the  Western  Union  Telegraph  Company  at  Hope;  that  on 
September  30,  1903,  one  J.  D.  Carter,  a  relative  of  plaintiff, 
delivered  to  the  Western  Union  Telegraph  Company,  at  Mo- 
hawk, Tennessee,  for  transmission,  a  message  addressed  to 
plaintiff  at  Nashville,  Arkansas,  in  the  following  words : 
"Your  wife  is  not  expected  to  live.  Come  home  at  once." 
That  said  message  was  by  the  Western  Union  Company  de- 
livered to  defendant  at  Hope,  but  that  defendant  wantonly, 
willfully  and  negligently  failed  to  transmit  and  deliver  said 
message  to  plaintiff. 

The  defendant  filed  its  answer,  in  which  all  the  allegations 
of  the  complaint  are  denied.  It  admitted  that  such  a  mes- 
sage, ***  addressed  to  A.  G.  Stroude,  was  delivered  to  it  by 
the  Western  Union  Company  at  Hope,  and  was  promptly 
transmitted  over  the  line  to  Nashville,  and  alleged  that  im- 
mediately upon  receipt  of  the  message  at  Nashville  its  agents 
at  that  place  made  diligent  effort  to  find  the  addressee  and 
deliver  the  message,  but  failed  to  find  him.  It  also  alleged 
that  the  contract  by  which  the  message  in  controversy  was 
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transmitted  provided  that  any  claim  for  damages  must  be 
presented  in  writing  within  sixty  days  after  the  message  is 
sent,  as  a  condition  precedent  to  the  right  of  recovery,  and 
that  no  such  claim  was  presented  in  writing,  as  required  by 
the  terms  of  said  contract. 

The  facts  proved  at  the  trial,  or  so  much  as  is  deemed  im- 
portant to  mention,  are  recited  in  the  opinion. 

The  trial  of  the  cause  resulted  in  a  verdict  in  favor  of  the 
plaintiff,  ahd  the  damages  were  assessed  at  five  hundred  dol- 
lars. The  defendant  filed  its  motion  for  new  trial,  and.  after 
the  same  had  been  overruled,  saved  its  exceptions  to  the  rul- 
ings of  the  court,  and  appealed. 

*^^  1.  Appellant  contends  that  there  should  have  been  no 
recovery  by  appellee,  for  the  reason  that  he  failed  to  give 
notice  in  writing  of  his  claim  for  damages,  as  required  by 
the  contract.  The  following  stipulation  is  printed  upon  the 
blank  used  in  sending  the  message,  viz.:  "The  company  will 
not  be  liable  for  damages  in  any  case  where  the  claim  is  not 
presented  in  writing  within  sixty  days  after  sending  the  mes- 
sage." The  blank  upon  which  the  message  was  originally 
written,  when  delivered  to  the  Western  Union  Telegraph  Com- 
pany for  transmission,  contained  a  similar  stipulation,  and 
appellee  gave  notice  to  that  company  within  sixty  days. 

It  is  argued  that  compliance  with  this  stipulation  was  a 
condition  precedent  to  the  right  to  maintain  a  suit  for  re- 
covery of  damages. 

If  it  be  held  that  compliance  with  the  stipulation  was  a 
condition  precedent,  and  that  appellant  had  a  right  to  insist 
upon  notice  to  it  of  the  damage,  we  say  that  under  the  facts 
of  this  case,  as  shown  by  undisputed  testimony,  appellant 
waived  its  right  to  such  notice.  It  is  conceded  that  appellee, 
several  days  after  the  receipt  of  the  message  at  the  Nashville 
office,  and  after  he  had  been  informed  by  the  sender  of  the 
message  that  it  had  been  sent,  inquired  at  the  office  of  appel- 
lant, and  was  assured  **^  by  the  operator  that  the  message 
had  never  been  received;  and  afterward  appellee's  attorney 
informed  appellant's  agent  of  his  intention  to  file  a  claim 
for  damages  on  account  of  failure  in  the  transmission  and  de- 
livery of  the  message,  and  the  agent  still  insisted  that  the 
message  had  never  been  received.  Appellee  did  not  know 
until  after  the  expiration  of  sixty  days  that  the  message  had 
ever  been  delivered  to  appellant,  and  filed  his  notice  of  dam- 
ages with,  and  brought  suit  against,  the  Western  Union  Com- 
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pany.  It  is  clear  that  appellee  and  his  attorneys  were  misled 
by  the  statement  made  to  them  by  the  ag:ent  of  appellant, 
whose  duty  it  was  to  deliver  the  message  and  to  give  informa- 
tion concerning  it,  and  appellant  cannot  be  permitted  to  take 
advantage  of  the  failure  of  appellee  to  give  the  notice  when 
such  failure  was  caused  by  the  misleading  statements  of  its 
agent:  Joyce  on  Electric  Law,  sec.  726;  Sherrill  v.  Western 
Union  Tel.  Co.,  109  N.  C.  527,  14  S.  E.  94;  Western  Union 
Tel.  Co.  V.  Jones,  95  Ind.  228,  48  Am.  Rep.  713. 

Appellee  could  not  give  the  notice  of  the  damage  to  appel- 
lant when  he  did  not  know,  and  could  not  with  reasonaT^le 
diligence  ascertain,  that  the  delay  was  caused  by  appellant's 
fault.  A  construction  of  the  stipulation  which  would  require 
the  giving  of  the  notice  before  appellee  could,  with  reason- 
able diligence,  ascertain  the  fault,  would  in  effect  deprive 
him  of  all  redrass  for  the  injury,  and  would  render  the  stip- 
ulation void :  Herron  v.  Western  Union  Tel.  Co.,  90  Iowa, 
125,  57  N.  W.  696. 

2.  It  was  held  by  this  court  in  Peay  v.  Western  Union  Tel. 
Co.,  64  Ark.  538,  43  S.  W.  965,  39  L.  R.  A.  463,  that  damages 
were  not  recoverable  for  mental  pain  and  anguish,  unat- 
tended by  physical  injury,  occasioned  by  breach  of  duty  on 
the  part  of  a  telegraph  company  in  failing  to  promptly  de- 
liver a  telegram. 

Subsequent  to  that  decision  the  legislature  enacted  a  stat- 
ute declaring  that  "all  telegraph  companies  doing  business 
in  this  state  shall  be  liable  in  damages  for  mental  anguish 
or  suffering,  even  in  the  absence  of  bodily  injury  or  pecuni- 
ary loss,  for  negligence  in  receiving,  transmitting  or  deliver- 
ing messages;  and  in  all  actions  under  this  section  the  jury 
may  award  such  damages  as  they  comdude  resulted  from  the 
negligence  of  the  said  telegraph  company":  Act  I\Iarcli  7, 
1903;  Kirby's  Digest,  sec.  7947.  It  is  claimed  that  this  stat- 
ute is  applicable  only  to  telegraph  companies  organized  for 
the  purpose  of  doing  a  telegraph  business,  and  not  **^  to 
a  railroad  corporation,  even  though  doing  a  telegraph  busi- 
ness. We  cannot  uphold  that  contention.  It  is  nuinifest 
that  the  legislature  did  not  use  the  term  "telegraph  compan- 
ies" in  any  technical  sense,  but  intended  to  apply  it  to  any 
corporation  or  association  doing  a  public  telegraph  businc>s. 
Manifestly,  it  was  the  intention  of  the  lawmakei-s  to  change 
by  statute  the  law  as  declared  by  thi.s  court  in  the  case 
referred  to  above,  and  to  make  mental  pain  and  anguish  an 
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element  of  damages  resulting  from  a  negligent  failure  to  re- 
ceive, transmit  or  deliver  a  telegraphic  message. 

The  evidence  shows  that  appellant,  though  organized  as  a 
railroad  corporation  and  operating  a  railroad,  was  also  oper- 
ating a  telegraph  line  along  the  line  of  its  railroad,  and  was 
engaged  in  the  telegraph  business,  serving  the  public  gener- 
ally for  pay  along  its  said  line.  It  is  estopped  to  a.ssert  that 
it  was  acting  beyond  its  power  in  so  doing:  Minneapolis  etc. 
Ins.  Co.  V.  Norman,  74  Ark.  190,  109  Am.  St.  Rep.  74,  85  S. 
W.  229. 

'3.  The  court,  at  the  request  of  the  plantiff,  gave  the  fol- 
lowing instruction  on  the  subject  of  exemplary  damages: 
"If  the  jury  believe  from  the  evidence  that  the  message  in 
question  was  promptly  and  correctly  transmitted  to  the  Ar- 
kansas and  Louisiana  Railway  Company,  and  that  it  was  re- 
ceived by  the  agent  and  operator  of  said  company  at  Nash- 
ville, Arkansas,  and  that  it  was  not  delivered  to  the  plaintiff, 
and  that  the  failure  to  deliver  it  was  because  of  the  wanton, 
gross  and  willful  negligence  of  the  said  agent,  then  you  may 
add  to  the  actual  or  compensatory  damage  which  you  may 
find  for  the  plaintiff  under  the  fourth  instruction  given  at 
the  request  of  the  plaintiff,  if  you  find  he  has  sustained  any 
damages,  such  exemplary  or  punitive  damages  as  you  may 
deem  proper  under  the  evidence  as  a  punishment  for  the  will- 
ful neglect  of  duty,  not  exceeding,  however,  when  added  to 
the  actual  damages,  the  amount  sued  for." 

It  is  contended  that  exemplary  damages  are  not  recover- 
able in  such  case  because  the  statute  in  question  does  not 
authorize  same.  It  is  true  that  this  statute  does  not  authorize 
such  damages,  but  it  does  not  follow  that  the  same  may  not 
be  recovered.  The  statute  declares  mental  pain  and  anguish 
to  be  elements  of  actual  damages  in  such  cases,  and,  aside 
from  the  statute,  in  ^^'^  actions  for  acts  wantonly  committed 
exemplary  damages  may  be  allowed  where  actual  damages  are 
proved. 

We  think,  however,  that  the  court  erred  in  giving  an  in- 
struction allowing  the  jury  to  assess  exemplary  damages,  as 
there  was  no  evidence  to  support  a  verdict  of  that  character. 

Negligence,  however  gross,  will  not  justify  a  verdict  for 
exemplary  damages,  unless  the  negligent  party  is  guilty  of 
willfulness,  wantonness  or  conscious  indifference  to  conse- 
quences from  which  malice  will  be  inferred:  St.  Louis  etc. 
Ry.  Co.  V.  Hall,  53  Ark.  7,  13  S.  W.  138. 


NTov.  1905.]     Arkansas  etc.  Ry.  Co.  v.  Stroude.  135 

In  this  case  no  element  of  willfulness  or  conscious  indiffer- 
ence is  proved.  Appellee  had  lived  in  that  community  only 
about  ten  months,  having  moved  there  from  Tennessee.  He 
lived  outside  the  corporate  limits  of  the  town,  but  worked 
therein  at  his  trade  as  a  painter.  The  telegraph  operator  and 
messenger  both  testified  that  they  had  no  personal  acquaint- 
ance with  him,  and  the  latter  testified  that  he  made  diligent 
search  for  the  addressee  named  in  the  message,  inquired  of 
numerous  persons  on  the  street,  and  examined  the  register  at 
the  hotel,  and  failed  to  find  him.  It  is  true  that  appellee  tes- 
tified that  at  the  time  the  message  was  sent  he  was  at  work 
on  a  building  near  the  depot,  that  he  had  talked  with  both 
the  operator  and  messenger  since  he  became  a  resident  of 
the  community,  and  had,  on  two  occasions,  made  inquiry  of 
the  operator,  who  was  also  express  agent,  for  express  pack- 
ages, and  had  given  his  name.  He  does  not  say  when  this  oc- 
curred. He  does  not  show  that  his  alleged  communications 
with  the  employes  of  appellant  were  of  such  a  character  and 
in  such  close  proximity  in  point  of  time  to  the  date  of  this 
message  as  to  indicate  that  they  must  have  remembered  him, 
known  where  he  could  be  found,  and  willfully  and  knowingly 
failed  to  deliver  the  message  to  him.  Nothing  short  of  that 
would  justify  an  assessment  of  exemplary  damages.  We  can- 
not say  that  the  evidence  in  this  case  does  not  sustain  the  ver- 
dict and  the  amount  of  damages  assessed  by  the  jury. 
Neither  can  we  say  to  what  extent  the  jury  were  influenced 
by  the  instruction  as  to  exemplary  damages.  The  jury  might 
have  awarded  the  same  amount  of  damages  if  this  instruction 
had  not  been  given,  or  they  might  have  awarded  less.  We 
cannot  tell.  Appellant  was  entitled  to  have  the  issues  sub- 
mitted to  the  jury  without  this  erroneous  instruction,  and  it 
must,  therefore,  be  held  to  be  prejudicial:  *^**  St.  Louis  etc. 
Ry.  Co.  V.  Hall,  53  Ark.  7,  13  S.  W.  138;  Inabnett  v.  St. 
Louis  etc.  Ry.  Co.,  69  Ark.  130,  61  S.  W.  570 ;  St.  Louis  etc. 
Ry.  Co.  v.  Townsend,  69  Ark.  380,  63  S.  W.  994;  Neal  v. 
Brandon,  70  Ark.  79,  66  S.  W.  200;  St.  Louis  etc.  Ry.  Co. 
V.  Wilson,  70  Ark.  136,  91  Am.  St.  Rep.  74,  66  S.  W.  661. 

For  the  error  in  giving  tliis  instruction  the  judgment  must 
be  reversed  and  the  cause  remanded  for  a  new  trial.  It  is 
so  ordered. 


A  stipulation  in  a  Contract  to  Send  a  Telegram  that  the  company  shall 
not  be  liable  for  damages  in  case  a  claim  is  not  presented  in  writing 
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within  sixty  days  is  of  doubtful  validity:  Davis  v.  Western  Union 
Tel.  Co.,  107  Ky.  527,  92  Am.  St.  Eep.  371;  Hartzog  v.  Western 
Union  Tel.  Co.,  84  Miss.  448,  105  Am.  St.  Rep.  4.59.  But  if  regarded 
as  valid,  it  may  of  course  be  waived:  Hays  v.  Western  Union  Tel.  Co., 
70  S.  C.  16,  106  Am.  St.  Rep.  731;  Western  Union  Tel.  Co.  v.  Hires,  9& 
Ga.  688,  51  Am.  St.  Rep.  159. 

A  Telegraph  Company  is  Liable  in  damages  for  mental  suffering,  ac- 
cording to  the  better  rule,  due  to  negligence  in  the  transmission  or 
delivery  of  a  telegram,  whiether  the  suffering  is  accompanied  by  phy- 
sical pain  or  injury  or  not:  Barnes  v.  Western  Union  Tel.  Co.,  27  Nev. 
438,  103  Am.  St.  Rep.  776;  Willis  v.  Western  Union  Tel.  Co.,  69  S.  C. 
531,  104  Am.  St.  Rep.  828;  Green  v.  Telegraph  Co.,  136  N.  C.  489,  103 
Am.  St.  Rep.  955;  Western  Union  Tel.  Co.  v.  Wells,  50  Fla.  474,  111 
Am.  St.  Rep.  129. 


WALTERS  V.  BRISTOW. 

[77   Ark.    182,   91    S.   W.    305.] 

POWERS,  EXECUTION  OF.— The  question  whether  a  deed  was 
made  in  execution  of  a  power  contained  in  a  will  is  one  of  intention, 
to  be  gathered  from  the  terms  of  the  deed  and  the  circumstances 
under  which  it  was  made.     (p.   138.) 

POWERS,  EXECUTION  OF.— If  a  deed  is  executed  under  a 
power  contained  in  a  will,  it  is  not  absolutely  essential  that  the  deed 
should  refer  to  the  power,  but  when  the  deed  is  silent  on  that  point, 
and  the  maker  has  an  interest  in  the  land  that  will  pass  by  the  deed, 
without  regard  to  the  power,  this,  though  not  conclusive,  is  a  circum- 
stance tending  strongly  to  show  that  there  was  no  intention  to  exe- 
cute the  power,     (p.  138.) 

POWERS — Execution  of. — If  a  widow  and  devisee  join  in  a 
deed  in  their  individual  capacity  and  convey  land  by  warranty  for 
less  than  its  real  value,  and  such  deed  makes  no  reference  to  a  power 
in  a  will  giving  the  widow  authority  to  convey,  it  must  be  deemed 
that  they  conveyed  only  their  individual  interest  in  the  land  and  had 
no  intention  to  execute  the  power  contained  in  the  will.     (p.  139.) 

G.  J.  Crump,  for  the  appellant. 

J.  W.  Story  and  B.  B.  Hudgins,  for  the  appellee. 

183  RIDDICK,  J.  In  1876  Matthew  Bristovv  died  in  Boone 
county,  being  at  his  death  the  owner  of  personal  and  real 
property  in  that  county.  He  left  a  will  containing,  among: 
others,  the  following  provisions,  to  wit: 

"Item  1. 
"I  give,  devise  and  bequeath  to  my  beloved  wife,  ^Martha 
Jane  Bristow,  all  my  estate,  both  real  and  personal,  that  I 
may  be  seised  and  possessed  of  at  the  time  of  my  decease,  to 
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be  hers  her  natural  life  or  widowhood,  for  the  purpose  of  her 
support  and  for  the  raising  and  support  and  educating  my 
two  youngest  daughters,  Margaret  Ann  and  Belzora  C.  Bris- 
tow, my  said  estate  to  be  disposed  of  as  my  executors  here- 
inafter mentioned  shall  think  proper  and  right  for  the  par- 
poses  above  mentioned. 

"Item  2. 

"At  the  death  or  marriage  of  mv  beloved  wife,  IMartha 
Jane,  I  will  and  direct  that  my  executor,  as  soon  as  con- 
venient, expose  either  at  public  or  private  sale  the  remainder 
of  my  estate,  both  rpal  and  personal,  and  the  proceeds  of  the 
same,  after  paying  all  necessary  expenses,  be  by  them  equally 
divided  and  distributed  among  my  heirs." 

The  will  directed  that  Caladonia  F.  Anderson  and  John  T. 
Anderson,  stepdaughter  and  stepson,  share  equally  with  the 
children  of  the  testator  as  devisees  under  the  will,  and  ap- 
pointed one  Ruble  and  Mrs.  Bristow  as  executor  and  execu- 
trix, respectively,  *'^'*  of  the  will.  Ruble  declined  to  act  as 
executor,  and  IMrs.  Bristow  qualified  as  executrix  alone,  and 
took  charge  of  the  estate  as  such. 

Afterward  Mrs.  Bristow  and  John  T.  Anderson  and  his 
wife,  for  the  consideration  of  three  hundred  and  twenty-five 
dollars,  sold  and  conveyed  the  land  owned  by  Bristow  to  L. 
L.  Lee.  They  executed  a  deed  in  the  following  words  (omit- 
ting description  of  land  and  other  parts  not  material  here)  : 

"Know  all  men  by  these  presents  that  we  Jane  Bristow 
and  J.  T.  Anderson  and  A.  A.  Anderson,  his  wife,  of  the 
county  of  Boone  in  the  State  of  Arkansas,  for  and  in  con- 
sideration of  the  sum  of  $:}25  to  us  in  hand  paid  by  L.  L. 
Lee,  of  same  county  and  State,  the  receipt  of  which  is  hereby 
acknowledged,  have  granted,  bargained  and  sold,  and  by 
these  presents  do  grant,  bargain,  sell  and  convey  unto  the  said 
L.  L.  Lee  and  unto  his  heirs  and  assigns  the  following  de- 
scribed land To  have  and  to  hold  the  same  to  tlie  said 

L.  L.  Lee  and  unto  his  heirs  and  assigns  in  fee  simple.  We 
covenant  to  and  with  the  said  L.  L.  Lee  that  we  are  lawfully 
seised  of  said  land,  as  heirs  and  legatees  of  Matthew  Bristow, 
deceased ;  that  we  have  a  right  to  sell  and  convey  the  same, 
and  that  we  will,  and  our  heirs  and  legal  representatives  shall 
and  will,  warrant  and  forever  defend  the  title  thereto  against 
all   lawful  claims   and   demands   whatsoever.     In   testimony 
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whereof  we  have  hereunto  set  our  hands  this  22d  day  of 
January,  1887. 

(Signed)  "JOHN  T.  ANDERSON. 

"A.  A.  ANDERSON. 

"M.  J.  BRISTOW." 

Lee  sold  the  land  to  J,  H.  Walters.  Walters  broujjht  this 
action  to  quiet  his  title  to  the  land.  The  heirs  of  Matthew 
appeared  and  filed  an  answer,  denying  that  plaintiff  was  the 
owner  of  the  land,  except  the  life  estate  of  Mrs.  Bristow,  and 
the  interest  of  Anderson  as  devisee  under  the  will. 

The  chancellor  found  in  favor  of  the  defendants,  and  dis- 
missed the  petition  for  want  of  equity,  and  Walters  appealed. 

185  Tjjjg  jg  ^jj  appeal  from  a  judgment  of  the  Boone  chan- 
cery court.  The  two  questions  discussed  by  counsel  are,  first, 
did  the  executrix  under  the  will  of  Matthew  Bristow  have 
power  to  convey  a  fee  in  the  land,  and,  second,  if  she  had  such 
power,  was  the  deed  made  by  her  and  Anderson  made  under 
such  power?  Or,  in  other  words,  did  she  by  such  deed  ex- 
ecute the  power? 

It  is  very  clear  that  Mrs.  Bristow  took  only  a  life  estate 
under  the  will.  But  whether  she  had  under  the  will  power  to 
convey  the  fee  for  the  purposes  therein  named,  we  need  not 
determine,  for  to  our  minds  it  is  plain  that,  if  such  power 
existed,  it  was  never  executed. 

The  question  of  whether  a  deed  is  made  in  execution  of  a 
power  contained  in  a  will  is  one  of  intention,  to  be  gathered 
from  the  terms  of  the  deed  and  from  the  circumstances  under 
which  it  was  made.  It  is  not  absolutely  essential  that  a  deed 
should  refer  to  the  power  in  order  to  execute  it ;  but  when  the 
deed  is  silent  on  that  point,  and  the  maker  has  an  interest  in 
the  land  that  will  pass  by  the  deed,  without  regard  to  the 
power,  this,  if  not  conclusive,  is  a  circumstance  tending 
strongly  to  show  that  there  was  no  intention  to  execute  the 
power :  Ridgely  v.  Cross,  83  Md.  161,  34  Atl.  469 ;  Patterson 
v.  Wilson,  64  Md.  193,  1  Atl.  68 ;  Lee  v.  Simpson,  134  U.  S. 
572,  10  Sup.  Ct.  Rep.  631,  33  L.  ed.  1038 ;  Blake  v.  Hawkins, 
98  U.  S.  315,  28  L,  ed.  139 ;  Lanigan  v.  Sweany,  53  Ark.  185, 
13  S.  W.  740. 

Now,  in  this  case  Anderson,  one  of  the  devisees  under  the 
will,  joined  in  the  deed  with  Mrs.  Bristow.  If  the  intention 
was  to  execute  the  power  in  the  will,  there  was  no  occasion 
for  one  of  ^^^  the  devisees  to  join  in  the  deed.     The  fact  that 
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one  of  the  devisees  joined  in  the  deed  with  the  widow,  taken 
in  connection  with  the  fact  that  they  sold  the  land  for  about 
one-third  of  its  actual  value,  that  the  widow  did  not  convey 
as  executrix,  and  that  the  deed  makes  no  reference  whatever 
to  the  power,  goes  to  show  that  they  Fere  only  selling  their 
individual  interests  in  the  land,  and  that  there  was  no  inten- 
tion to  execute  the  power.  The  language  of  the  deed  clearly 
indicates  this,  for  the  grantors  therein  covenant  that  they  are 
"lawfully  seised  of  said  land  as  heirs  and  legatees  of  Mat- 
thew Bristow,  deceased.' 

On  the  whole  case,  we  are  of  the  opinion  that  there  was  no 
execution  of  the  power  contained  in  the  will,  and  that  the 
grantee  under  the  deed  took  only  the  individual  interests  of 
Mrs.  Bristow  and  Anderson  in  the  land.  It  follows  that  the 
judgment  of  the  chancellor  was  right,  and  it  is  therefore  af- 
firmed. 


It  i<i  Not  Necessary  that  the  Intention  to  Execute  a  Power  should 
expressly  appear  upon  the  face  of  the  instrument:  Gulf  Eed  CVdar 
Lumber  Co.  v.  O'Neal,  131  Ala.  117,  90  Am.  St.  Kep.  22;  Terry  v.  Roda- 
han,  79  Ga.  278,  11  Am.  St.  Rep.  420.  It  has  been  affirmed,  however, 
that  an  instrument  cannot  be  given  effect  as  an  execution  of  a  power, 
unless  the  intention  of  the  donee  of  the  power  to  execute  it  is  so 
api)arent  that  the  instrument  is  not  fairly  susceptible  of  any  other 
interpretation:  Mason  v.  Wheeler,  19  R.  I.  21,  61  Am.  St.  Eep.  734. 

When  a  Donee  of  a  Power  to  Sell  Land  possesses  also  an  interest  in 
the  subject  of  the  power,  a  conveyance  by  him  in  his  own  name 
without  reference  to  the  power  will  be  deemed  an  execution  of  it, 
if  such  an  intention  is  made  to  appear:  McCrcary  v.  Bomberger,  151 
Pa.  323,  31  Am.  St.  Rep.  7G0;  Gulf  Red  Cedar  Lnmber  Co.  v.  O'Neal, 
131  Ala.  117,  90  Am.  St.  Rep.  22. 


WOOLFORT  V.  DIXI;E  COTTON  OIL  COMPANY. 

[77  Ark.  203,  91  S.  W.  306.] 

CORPORATIONS— FOREIGN — Contracts  of — Compliance  With 
Statute. — A  contract  made  by  a  foreign  corporation  before  compliance 
with  the  terms  of  a  statute  authorizing  or  permitting  it  to  do  business 
within  the  state  is  not  void,  but  may  be  enforced  in  the  courts  of  that 
state  after  such  corporation  has  duly  complied  with  the  statutory 
requirements,     (p.  142.) 

Bradshaw,  Rhoton  &  Helm,  for  the  appellant. 

Marshall  &  Coffman,  for  the  appellee. 
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205  Mcculloch,  J.  The  only  question  raised  by  this 
appeal  is  whether  a  foreign  corporation  doing  business  in  this 
state  can  recover  upon  a  contract  made  by  it  without  hav- 
ing complied  with  the  statute  requiring  that  such  corpora- 
tions, before  attempting  to  do  business  in  the  state,  shall  file 
with  the  Secretary  of  State  and  county  clerk  a  certified  copy 
of  their  articles  of  incorporation, 

Kirby's  Digest,  sections  825,  826,  827,  828,  829,  and  830^ 
provide  that  a  foreign  corporation  shall,  before  doing  busi- 
ness in  the  state,  file  in  the  office  of  the  Secretary  of  State  a 
copy  of  its  charter  and  a  certificate  designating  an  agent  upon 
whom  process  may  be  served,  and  declare  that  if  any  corpora- 
tion shall  fail  to  comply  with  the  statute,  it  shall  be  subject 
to  fine,  and  that  no  suit  can  be  maintained  to  enforce  its  de- 
mands. 

Appellee  complied  with  this  statute  before  entering  into 
the  contract  sued  on. 

The  legislature  enacted  a  statute  May  23,  1901  (Kirby's 
Digest,  sections  832,  833),  section  1  of  which  provides  that 
a  foreign  corporation,  before  it  shall  be  authorized  or  permit- 
ted to  establish  or  continue  its  business  in  this  state,  shall  file 
with  the  Secretary  of  State  and  county  clerk  a  copy  of  its 
articles  and  a  statement  of  the  proportional  part  of  capital 
stock  in  its  business  in  the  state  and  county.  The  second  sec- 
tion of  said  act  is  as  follows:  "That  no  corporation  formed  or 
organized  in  another  state,  territory,  county  or  country,  shall 
be  authorized  or  entitled  to  make  any  contract  in  this  state 
until  it  has  complied  with  the  provisions  of  the  foregoing  sec- 
lion,  nor  shall  it  be  authorized  to  sue  on  any  contract  made  in 
this  state  until  the  provisions  of  section  one  (1)  of  this  act 
are  complied  with ;  provided,  that  corporations  now  doing 
business  in  this  state  may  have  sixty  (60)  days  to  comply 
with  this  act." 

This  act  was  not  complied  with*  until  after  the  commence- 
ment of  this  suit  to  enforce  the  contract,  which  was  entered 
into  on  March  8,  1902. 

In  the  two  cases  of  Buffalo  Zinc  etc.  Co.  v.  Crump,  70  Ark. 
625,  91  Am.  St.  Rep.  87,  69  S.  W.  572,  and  Sutherland-Innes 
Co.  V.  Chaney,  72  Ark.  327,  80  S.  W.  152,  it  was  held  200  that 
a  foreign  corporation  which  complied  with  the  first-named 
statute  after  it  had  commenced  an  action  was  entitled  there- 
after to  maintain  it.  In  each  of  those  cases  the  contract  sued 
on  was  entered  into  prior  to  the  enactment  of  the  first-named 
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statute  (February  16,  1899),  and  the  suit  commenced  after 
its  enactment. 

In  the  case  first  cited  above  the  court  said:  ''The  penalties 
of  the  act  in  question  are,  doubtless,  intended  to  compel  an 
observance  of  its  terms.  When  that  is  done,  its  purpose  is 
accomplished,  the  condition  upon  which  the  rit^ht  to  maintain 
an  action  depends  is  performed,  and  the  plaintiff  can  in  the 
future  prosecute  it  to  a  final  judgment." 

It  will  be  observed  that  there  is  a  substantial  difference 
between  the  provisions  of  these  two  statutes.  In  addition  to 
requirinof,  as  a  prerequisite  to  doing  business  in  the  state, 
the  performance  of  entirely  different  acts  on  the  part  of  the 
corporations,  the  fir.st-named  statute  expressly  provides  that 
in  the  event  of  failure  to  comply  therewith  it  shall  be  subject 
to  fine  of  one  thousand  dollars.  It  is  noteworthy  also  that  a 
prior  statute  on  the  subject  (Act  of  April  4,  1887)  provided 
that  in  the  event  of  a  failure  of  a  corporation  to  comply  with 
its  provisions  all  contracts  made  with  citizens  of  the  state 
shall  be  void.  The  statute  now  under  consideration  contains 
no  such  provision.  It  merely  declares  that  "no  foreign  cor- 
poration shall  be  authorized  or  entitled  to  make  any  contract 
in  this  state,  nor  to  sue  on  any  contract  made  in  this  state, 
until  it  has  complied  with  the  foregoing  section." 

Professor  Beale  in  his  late  work  on  P^'oreign  Coporations 
(section  213)  says:  "The  weight  of  authority  supports  the 
view  that  contracts  made  by  foreign  corporations  within  the 
.state  before  compliance  with  the  statute  are  not  void,  and 
that  suit  may  be  brought  upon  them  either  by  the  other  party 
or  (after  compliance,  if  that  is,  as  often  happens,  made  a 
condition  of  suing)  by  the  corporation."  While  there  is  much 
conflict  in  the  authorities,  they  seem  to  sustain  the  statement 
of  the  author:  Wright  v.  Lee^  2  S.  Dak.  596,  51  N.  W.  706; 
Security  Savings  etc.  Co.  v.  Elbert,  153  Ind.  198,  54  N.  E. 
753;  Neuchatel  Asphalte  Co.  v.  City  of  New  York,  155  N. 
Y.  373,  49  N.  E.  1043;  Enterprise  Brewing  Co.  v.  Grime, 
173  I\rass.  252,  53  N.  E.  855;  People  v.  Hawkins,  106  Mich. 
479,  64  N.  W.  736;  Blr.  Igett  v.  Lanyon  Zinc  Co.,  120  Fed. 
893.  58  L.  R.  A.  79;  Alleghany  Co.  v.  Allen,  69  X.  J.  L.  270, 
55  Atl.  724. 

'■^^"^  The  New  Jersey  court  of  errors  and  appeals  in  the 
case  cited  above  said:  "The  tendency  of  judicial  decisions  on 
this  subject,  where  the  statute  does  not  declare  the  con- 
tract to  be  void,  is  to  a  strict  construction,  maintaining  the 
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validity  of  the  contract  and  holding  that  the  only  effect  of 
such  legislation*  in  the  state  where  it  is  enacted  is  to  impose 
the  prescribed  penalties  and  the  expressed  disability." 

This  court,  in  the  case  of  State  Mutual  Ins.  Assn.  v.  Brink- 
ley  Stave  Co.,  61  Ark.  1,  54  Am.  St.  Rep.  191,  31  S.  W.  157, 
29  L.  R.  A.  712,  held  that  the  contract  of  a  foreign  insurance 
company  which  had  not  complied  with  the  requirements  upon 
which  such  corporations  could  do  business  in  the  state  was 
not  void,  for  the  reason  that  the  statute  did  not  in  terms  de- 
clare such  contracts  to  be  void.  That  decision  seems  conclu- 
sive of  this  case.  The  only  distinction  between  the  two  cases 
is  that  the  insurance  statute  imposes  a  penalty  for  doing 
business  in  the  state  without  having  complied  with  its  terms, 
whilst  the  statute  under  consideration  imposes  no  penalty 
further  than  to  declare  that  no  suit  may  be  maintained  by 
the  corporation  until  the  terms  of  the  statute  be  complied 
with.  We  do  not  think  this  alters  the  rule.  The  statute 
does  plainly  prohibit  the  maintenance  of  a  suit  until  its  terms 
are  complied  with,  and,  in  the  absence  of  a  provision  expressly 
declaring  the  contract  to  be  void,  we  do  not  feel  at  liberty 
to  say  that  the  legislature  intended  to  fix  the  latter  penalty. 
If  it  had  been  intended  to  declare  the  contract  absolutely  void 
and  of  no  effect,  the  further  provision  that  no  suit  should  be 
maintained  thereon  was  superfluous.  Learned  counsel  for  ap- 
pellant contend  that  the  latter  provision  was,  however,  in- 
tended to  apply  only  to  contracts  made  before  the  passage  of 
the  statute,  so  as  to  enable  the  corporation  to  qualify  itself 
to  enforce  valid  contracts  entered  into  before  its  passage.  We 
do  not  agree  with  them  that  the  provision  is  so  limited  in  its 
operation.  It  manifestly  and  in  express  terms  applies  to 
"any  contract  made  in  this  state." 

We,  therefore,  hold  that  a  contract  made  by  a  foreign  cor- 
poration before  compliance  with  the  terms  of  the  statute  is 
not  void,  but  may  be  enforced  in  the  courts  of  the  state  after 
it  has  duly  complied  with  the  statutory  requirements. 

Judgment  affirmed. 


Foreign  Corporations  which  have  not  complied  with  the  statutes  of  a 
state  have  nevertheless  been  permitted  in  some  instances  to  maintain 
suits  in  its  courts  for  the  recovery  of  debts:  Garratt  Ford  Co.  v.  Ver- 
mont Mfg.  Co.,  20  E.  I.  187,  78  Am,  St.  Rep.  852;  Tri-State  Amusement 
Co.  V.  Forest  Park  etc.  Amusement  Co.,  192  Mo.  404,  111  Am.  St.  Bep. 
511. 
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GEORGE  V.  NORWOOD. 

[77  Ark,  216,  91  N.  W.  557.] 

JUDICIAL  SALES — Inadequacy  of  Price. — A  judicial  sale  will 
not  be  set  aside  for  inadequacy  of  price  unless  the  inadequacy  is  so 
great  as  to  shock  the  conscience,  or  unless  there  are  additional  cir- 
cumstances against  its  fairness,     (p.  144.) 

JUDICIAL  SALES — Setting  Aside  for  Advanced  Bid. — ^Tn  the 
absence  of  fraud,  irregularity  or  misconduct  affecting  the  validity  of  a 
judicial  sale,  it  will  not  be  set  aside  and  confirmation  refused  in  order 
to  allow  the  bid  of  the  purchaser  to  be  advanced  by  another  person, 
(p.  144.) 

JUDICIAL  SALES — Discretion  of  Court. — An  accepted  bidder 
at  a  judicial  sale  acquires  no  independent  rights  until  the  sale  is  con- 
firmed by  the  court,  and  while  the  court  may  exercise  discretion  in 
confirming  or  rejecting  the  sale,  yet  such  discretion  must  be  exercised 
according  to  fixed  rules,  and  not  arbitrarily,  and  the  bidder  has  the 
right  to  insist  upon  the  exercise  of  such  discretion  in  such  proper  man- 
ner,    (p.   145.) 

JUDICIAL  SALES — Duty  to  Ratify. — ^If  a  judicial  sale  is  made 
in  all  respects  according  to  the  terms  of  the  decree,  and  neither  fraud, 
mistake,  nor  misrepresentation  can  be  alleged  against  it,  the  faith  of 
the  court  is  pledged  to  ratify  and  confirm  it.     (p.  146.) 

George  &  Butler  and  R.  E.  Craig,  for  the  appellant. 
Hooker  &  Cone,  for  the  appellee. 

217  Mcculloch,  J.  Appellant  a  p.  George,  Jr.,  be- 
came the  purchaser  of  land  at  a  sale  made  by  commissioner 
in  chancery,  and  appeals  from  a  decretal  order  of  the  court 
setting  aside  the  sale  and  refusing  to  confirm  it. 

The  land  was  advertised  and  Exposed  to  sale  by  the  com- 
missioner in  accordance  with  the  decree  of  court.  Appel- 
lant bid  the  sum  of  four  thousand  dollars  therefor,  and,  be- 
ing the  highest  bidder,  the  commissioner  knocked  the  same 
off  to  him  at  that  price,  and  reported  the  sale  to  the  court. 
One  of  the  'parties  to  the  suit  filed  exceptions  to  the  re- 
port on  the  alleged  ground  that  the  jjrice  was  grossly  in- 
adequate, and  appellee  W.  T.  Cone  offered  an  advance 
bid  of  five  thousand  dollars  for  the  land.  The  court  made  a 
finding  that  the  price  for  which  the  land  was  sold — four 
thousand  dollars — was  grossly  inadequate,  offered  to  per- 
mit appellant  to  advance  his  bid  to  five  thousand  dollars, 
which  appellant  refused  to  do,  and  then  set  the  sale  to 
appellant  aside,  and  accepted  the  bid  of  appellee  Cone,  and 
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directed  the  commissioner  ****  to  make  a  deed  to  the  latter 
upon  payment  of  said  sum  of  five  thousand  dollars. 

The  fairness  and  regularity  of  the  sale  is  unimpeached  by 
evidence.  Appellees  introduced  no  proof  to  establish  the 
market  value  of  the  land  except  the  offer  of  appellee  Cone 
to  pay  five  thousand  dollars  for  it,  and  appellant  introduced 
four  witnesses  who  testified  that  the  fair  market  value  of 
the  land  at  the  time  of  the  sale  was  three  thousand  five 
hundred   dollars  to   four   thousand    dollars. 

The  questions  which  we  are  called  upon  to  decide  are,  in 
the  first  place,  whether  an  appellate  court  should  under 
any  circumstances  disturb  the  order  of  a  chancery  court 
refusing  to  confirm  a  sale  by  its  commissioner,  and,  second, 
whether  the  chancellor  is  sustained  by  the  evidence  in  his 
conclusion  that  the  price  offered  by  appellant  was  grossly 
inadequate. 

In  the  case  of  Colonial  etc.  Mtg.  Co.  v.  Sweet,  65  Ark. 
152,  67  Am.  St.  Rep.  910,  45  S.  W.  60,  this  court  affirmed 
the  order  of  the  chancellor  confirming  a  sale  of  land  for 
two  thousand  five  hundred  dollars,  and  refusing  to  accept 
an  advance  bid  of  three  thousand  nine  hundred  and  eighty- 
one  dollars  and  sixty-seven  cents  made  by  one  of  the  par- 
ties to  the  original  decree.  The  proof  was  conflicting  as 
to  the  market  value,  and  the  court  found  that  the  price  at 
which  the  sale  was  made — two  thousand  five  hundred  dol- 
lars— was  a  fair  one.  The  court  quoted  with  approval  lan- 
guage of  the  supreme  court  of  the  United  States  in  Graffam 
V.  Burgess,  117  U.  S.  180,  6  Sup.  Ct.  Rep.  686,  29  L.  ed.  839, 
as  follows:  "In  this  country,  Lord  Eldon's  views  were 
adopted  at  an  early  day  by  the  courts,  and  the  rule  has 
become  almost  universal  that  a  sale  will  not  be  set  aside  for 
inadequacy  of  price,  or  unless  the  inadequacy  be  so  great 
as  to  shock  the  conscience,  unless  there  be  additional  cir- 
cumstances against  its  fairness;  being  very  m'uch  the  rule 
that  always  prevailed  in  England  as  to  setting  aside  sales 
after  the  master's  report  had  been  confirmed." 

It  may  be  therefore  treated  as  settled  in  this  state,  follow- 
ing the  rule  adopted  by  a  large  majority  of  the  American 
courts,  that,  in  the  absence  of  fraud,  irregularity  or  miscon- 
duct affecting  the  validity  of  a  judicial  sale,  the  sale  will 
not  be  set  aside  and  confirmation  refused  in  order  to  allow 
the  bid  of  the  purchaser  to  be  advanced  by  another  person. 

It  is  equally  well  settled,  here  and  elsewhere,  that  a  judi- 
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cial  sale  will  not  be  set  aside  on  account  of  mere  inadequacy 
of  price,  unless  the  inadequacy  be  so  gross  as  to  shock  the 
conscience  or  ^*®  raise  a  presumption  of  fraud  or  unfair- 
ness: Nix  V.  Draughon,  56  Ark.  240,  19  S.  W.  669;  Fry  v. 
Street,  44  Ark.  502 ;  Brittin  v.  Handy,  20  Ark.  381,  73  Am. 
Dec.  497 ;  Graffam  v.  Burgess,  117  U.  S.  180,  6  Sup.  Ct.  Rep. 
686,  29  L.  ed.  839 ;  Parker  v.  Bluffton  Car  Wheel  Co.,  108 
Ala.  140,  18  South.  938;  Stump  v.  Martin,  9  Bush  (Ky.), 
285;  Allen  v.  Martin,  61  Miss.  78. 

The  chancellor  found  in  this  case  that  the  price  was 
grossely  inadequate,  but  his  finding  was  contrary  to  the  de- 
cided preponderance  of  the  evidence.  Four  witnesses  in- 
troduced by  appellant  testified  that  the  amount  of  his  bid 
was  a  fair  market  value  of  the  land.  Some  of  them  testified 
that  it  was  above  the  market  value.  No  other  witness  tes- 
tified on  the  subject.  But  conceding  that  the  advance  bid 
of  appellee  Cone  fixed  the  value  of  the  land  at  five  thousand 
dollars,  we  do  not  think  that  establishes  such  gross  inade- 
quacy in  the  price  as,  of  itself,  to  afford  grounds  for  set- 
ting aside  the  sale. 

Courts  have  adopted,  as  a  wise  public  policy,  the  rule 
that  confidence  in  the  stability  of  judicial  sales  should  be 
maintained,  so  that  competitive  bidding  may  be  encouraged 
by  the  assurance  that,  in  the  absence  of  fraud  or  miscon- 
duct, the  highest  bidder  will  be  accepted  as  the  purchaser 
of  the  property  offered  for  sale.  And  while  it  is  often  said 
that  the  accepted  bidder  at  such  a  sale  acquires  no  inde- 
pendent rights  until  the  sale  be  confirmed  by  the  court, 
and  that  the  court  may  exercise  a  discretion  in  either  con- 
firming or  rejecting  the  sale,  yet  this  discretion  must  be 
exercised  according  to  fixed  rules,  and  not  arbitrarily,  and 
the  bidder  has  the  right  to  insist  upon  its  exercise  in  this 
manner  only.  He  can  insist  that  his  purchase  be  not  set 
aside  by  the  court  upon  reasons  which  are  condemned. 

"Considerations  of  public  policy  demand,"  say  the  court 
of  appeals  of  Kentucky,  "that  some  confidence  should  be 
had  in  the  stability  of  judicial  sales,  so  as  to  invite  com- 
petition in  bidders  by  an  assurance  to  men  of  fidelity  and 
promptness  in  their  business  habits  that  the  chancellor  is 
at  least  bound  by  the  same  rules  of  fair  dealing  that  such 
men  are  in  their  business  transactions  with  each  other": 
Am.  St.  Kep.,  VoL  113—10 
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Stump  V,  Martm,  9  Bush  (Ky.),  285.  And  the  appellate 
court  in  that  case  reversed  the  decision  of  the  lower  court 
refusing  to  confirm  a  sale  and  accepting  the  advanced  bid 
of  another  person. 

In  a  similar  case  the  supreme  court  of  Mississippi,  on 
^^^  appeal  prosecuted  by  the  purchaser,  reversed  the  ruling 
of  the  chancellor  refusing  to  confirm  a  sale  because  the  bid 
had  been  advanced:  Allen  v.  Martin,  61  Miss.  78.  The 
court,  by  Mr.  Justice  Cooper,  said:  "Until  confirmation, 
the  sale  is  in  fieri  and  subject  to  the  control  of  the  court, 
but  this  control  is  a  judicial,  not  an  arbitrary,  one,  and  con- 
firmation must  follow  unless  there  exist  some  reason  recog- 
nized by  law  as  warranting  a  refusal  to  confirm.  A  bidder 
at  a  sale  in  chancery  assumes  certain  obligations  which 
he  must  discharge,  he  submits  himself  to  the  jurisdiction 
of  the  court,  and  becomes  a  party  to  the  cause  in  which 
the  sale  has  been  decreed,  and  he  may  be  compelled  to  stand 
by  the  offer  he  has  made.  On  the  other  hand,  he  acquires 
certain  legal  rights  which  are  to  be  as  much  protected  and 
enforced  as  are  other  rights  of  other  persons.  He  is  en- 
titled not  only  to  ask  but  to  have  confirmation  if  there  is 
no  reason  valid  in  the  law  for  refusal." 

"When  a  sale  is  made  in  all  respects  according  to  the 
terms  of  the  decree,  and  neither  fraud,  mistake  nor  mis- 
representation can  be  alleged  against  it,  the  faith  of  the  court 
is  pledged  to  ratify  and  perfect  it":  Latrobe  v.  Herbert,  3 
Md.  Ch.  375. 

The  New  Jersey  court  of  errors  and  appeals,  in  the  case 
of  Morrisse  v.  Inglis,  46  N.  J.  Eq.  306,  19  Atl.  16,  reversed 
the  decree  of  the  chancellor  setting  aside  a  sale  made  by 
the  master  because  the  bid  of  the  purchaser  was  advanced 
by  another.  The  court  said:  "There  is  a  uniform  current 
of  decisions  settling  that  official  sales  will  not  be  opened 
on  mere  representations  that  more  may  be  obtained  for 
the  property.  This  well-known  practice  is  in  accord  with 
the  policy  of  our  law  respecting  such  sales,  which  are 
required  to  be  made  after  advertisement  sufficient  to  give 
publicity  by  public  outcry  to  the  highest  bidder.  It  is  of 
the  greatest  importance  to  encourage  bidding  by  giving 
to  every  bidder  the  benefit  of  bids  made  in  good  faith  and 
without  collusion  or  misconduct,  and,  at  least,  when  the 
price  offered  is  not  unconscionably  below  the  market  value 
of  the  property.     Nothing   could   more   evidently  tend   to 
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discourage  and  prevent  bidding  than  a  judicial  determina- 
tion that  such  a  bidder  may  be  deprived  of  the  advantage 
of  his  accepted  bid,  whenever  any  person  is  willing  to  give 
a  larger  price.  The  interest  of  owners  in  particular  cases 
must  give  way  to  the  maintenance  of  a  practice  which,  in 
general,  is  in  the  highest  degree  beneficial."  To  the  same 
effect  are  Comstock  v.  ^^^  Purple,  49  111.  158 ;  Quigley  v. 
Breckenridge,  180  111.  627,  54  N.  E.  580;  Page  v.  Kress, 
80  Mich.  85,  20  Am.  St.  Rep.  504,  44  N.  W.  1052. 

If  the  chancellor  had,  under  the  proof,  approved  this 
sale,  our  duty  to  affirm  his  decision  would  be  plain,  for  it  is 
undisputed  that  the  sale  was  regularly  made  in  accordance 
with  the  order  of  the  court,  and  was  free  from  any  fraud  or 
misconduct,  and  the  evidence  shows  that  the  price  bid  was 
not  inadequate. 

That  being  true,  the  purchaser  had  the  right  to  insist 
upon  a  confirmation  of  the  sale,  and  it  is  equally  our  duty 
to  protect  that  right  and  to  reverse  a  decision  of  the  chan- 
cellor denying  it.  In  other  words,  the  decision  refusing 
to  confirm  the  sale  under  the  proof  presented  by  the  rec- 
ord cannot  be  said  to  be  proper  exercise  of  the  discretion 
of  the  court,  and  must  be  reversed. 

The  decree  is  therefore  reversed  and  the  cause  remanded, 
with  directions  to  confirm  the  sale  to  appellant  upon  com- 
pliance by  him  with  the  terms  of  his  bid. 


OPENING  JUDICIAL  SALES  FOR  ADVANCED  BIDS. 

I.  English  Practice  of  Opening  Chancery  Sales,  147. 
n.  American  Courts  Adopting  English  Practice. 

a.  In  Oeneral,  148. 

b.  With  What  Limitations,  148. 
XU.  Courts  Rejecting  English  Practice. 

a.  In  General,  150. 

b.  For  What  Reasons,  150. 

I.  English  Practice  of  Opening  Chancery  Sales. 
It  was  formerly  the  rule  in  England  in  chancery  sales,  that  until 
confirmation  of  the  master's  report,  the  bidding  would  be  opened  upon 
a  mere  offer  to  advance  the  price  ten  per  centum.  So  much  dissatis- 
faction, however,  was  expressed  with  this  practice,  as  calculated  to 
impair  the  confidence  of  bidders  and  thereby  diminish  rather  than  in- 
crease the  proceeds  of  judicial  sales,  that  it  has  been  abolished  by  parlia- 
ment: Graffam  v.  Burgess,  117  U.  S.  180,  6  Sup.  Ct.  Rep.  686,  29  L.  ed. 
839.  "In  PJngland,"  to  quote  from  Blackburn  v.  Selma  R.  R.  Co.,  3 
Fed.  689,  "before  the  new  practice  was  adopted,  a  third  person  could, 
upon  no  other  ground  than  that  he  offered  an  advance  of  price,     pro- 
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vided  it  were  a  considerable  advance,  intervene  and  set  the  sale 
aside,  he  paying  all  the  expenses  which  the  previous  purchaser  had 
incurred,  and  the  property  was  put  up  for  sale  upon  the  advance  price. 
There  was  no  rule  as  to  the  amount  of  the  advance  required,  and  no 
one  had  any  right  to  open  the  biddings,  since  it  was  always  in  the 
discretion  of  the  court  to  grant  the  application  or  refuse  it." 

n.    American  Courts  Adopting  English  Practice. 

a.  In  General. — The  old  English  practice  has  obtained  some  foot- 
hold in  America,  and  in  quite  a  number  of  our  states  it  is  not  uncom- 
mon to  open  judicial  sales  for  perhaps  no  other  reason  than  that  an 
advance  bid  has  been  made  for  the  property:  Hinson  v.  Adrian, 
92  N.  C.  121;  Childress  v.  Hart,  32  Tenn.  (2  Swan)  487;  Wilson  v. 
Shields,  62  Tenn.  (3  Baxt.)  65;  Eeese  v.  Copeland,  74  Tenn.  (6  Lea) 
190;  Dupuy  v.  Gorman,  77  Tepn.  (9  Lea)  144;  Todd  v.  Gallego  Mills 
Mfg.  Co.,  84  Va.  586,  5  S.  E.  676;  National  Bank  v.  Jarvis,  28  W.  Va. 
805.  "All  the  cases  agree,"  to  quote  from  the  supreme  court  of  Vir- 
ginia, "that  the  court  must  sell  at  the  best  price  obtainable,  and  when 
a  substantial  upset  bid,  well  secured  and  safe,  for  ten  per  cent  ad- 
vance, is  put  in  before  confirmation,  it  is  as  much  a  valid  bid  as  if 
made  at  the  auction.  This  is  the  settled  law  of  this  court,  and  will 
doubtless  so  remain  until  the  legislature  shall  otherwise  provide  by 
law,  as  has  been  done  by  the  English  parliament":  Moore  v.  Triplett, 
96  Va.  603,  70  Am.  St.  Eep.  882,  32  S.  E.  50. 

"We  think  it  best  to  announce,"  said  the  supreme  court  of  Tennes- 
see in  Click  v.  Burris,  53  Tenn.  (6  Heisk.)  539,  "as  a  rule  for  the 
future  action  of  this  court,  but  not  to  govern  sales  which  have 
already  been  made,  that  we  will  adopt  the  English  practice,  and  when 
it  appears  that  an  increased  bid  of  ten  per  cent  has  been  offered, 
the  bidding  will  be  opened.  This  rule  will  be  applied  in  cases  where 
the  proposal  to  open  the  biddings  is  made  at  the  term  of  the  court 
to  which  the  report  of  sale  is  made,  and  where  it  appears  that  notice 
of  the  intention  to  make  the  offer  has  been  given  to  the  first  bidder, 
or  purchaser;  and  where  the  rule  is  applied,  the  property  will  be  put  to 
sale  at  the  increased  bid,  and  with  open  competition  to  all  other  bid- 
ders; and  when  the  resale  is  made,  the  biddings  will  not  again  be 
opened,  except  under  extraordinary  circumstances." 

b.  With  What  Limitations. — But  even  in  those  jurisdictions  where 
the  practice  prevails  of  opening  a  judicial  sale  upon  the  making 
of  an  advanced  bid,  the  court  will  not  open  a  sale  to  receive  such 
bids  as  a  matter  of  course,  but  will  exercise  a  sound  discretion  in  the 
premises,  and  perhaps  reject  the  offer  of  an  advance  and  confirm  the 
sale.  The  exercise  of  this  discretion  in  rejecting  a  bid  will  not,  in 
the  absence  of  special  circumstances,  be  reviewed  by  an  appellate 
court:  Owen's  Admr.  v.  Owen,  24  Tenn.  (5  Humph.)  352;  Johnson  v. 
Quarles,  44  Tenn.  (4  Cold.)  615;  Moore  v.  Triplett,  96  Va.  603,  70  Am. 
St.  Rep.  882,  32  8.  E.  50;  Blackburn  v.  Selma  B,  R.  Co.,  3  Fed.  689. 
In  the  last  case  cited  it  is  held  that  one  who  was  a  bidder  at  a  judi- 
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cial  sale  by  himself  or  agent,  or  who  was  present  and  had  the  op- 
portunity to  bid,  will  not,  as  a  general  rule,  be  permitted  to  put  in 
an  "upset"  bid.  He  should  have  bidden  at  the  sale,  in  open  competi- 
tion with  all  others,  what  he  was  willing  to  give  for  the  property. 
And  in  Bright  v.  Bright,  80  Tenn.  (12  Lea)  630,  it  is  affirmed  that  the 
biddings  at  judicial  sales  are  opened  for  the  benefits  of  the  litigants, 
not  of  third  persons,  and  therefore  an  application  is  properly  refused 
where  the  complainant's  debt  is  paid  by  the  bid  and  the  purchaser  is 
the  owner  of  the  property. 

No  fixed  rule  has  been  laid  down  as  to  the  amount  of  an  upset  bid 
which  will  move  the  court  to  set  aside  a  sale,  except  that  the  advance 
must  be  a  substantial  and  material  one:  Hodgins  v.  Lanier,  23  Gratt. 
494;  Hansucker  v.  Walker,  76  Va.  753.  An  advance  of  ten  per  cent 
is  generally  regarded  as  sufficient  to  authorize  the  opening  of  a  sale: 
Pritchard  v.  Askew,  80  N.  C.  86;  Dula  v.  Seagle,  98  N.  C.  458,  4  S.  E. 
549;  Irby  v.  Irby,  79  Tenn.  (11  Lea)  165;  Ewald  v.  Crockett,  85 
Va.  299,  7  8.  E.  386.  In  Cole's  Heirs  v.  Cole's  Exr.,  83  Va.  525,  5  S. 
E.  673,  where  the  court  refused  to  accept  an  advanced  bid  of  thirty 
per  cent  of  the  price  for  which  land  had  been  sold,  and  confirmed 
the  sale,  the  decree  was  reversed  on  aopeal  and  a  resale  ordered. 

An  advanced  bid,  although  it  need  not  be  paid  into  court,  must  be 
absolute  and  unconditional,  and  such  as  can  be  considered  safe  and 
secured:  Dula  v.  Seagle,  98  N.  C.  458,  4  S.  E.  549;  Todd  v.  Gallego 
Mills  Mfg.  Co.,  84  Va.  586,  5  S.  E.  676;  Stewart  v.  Stewart,  27  W. 
Va.  167;  Blackburn  v.  Selma  E.  B.  Co.,  3  Fed.  689. 

If  a  judicial  sale  has  been  set  aside  and  a  resale  ordered,  on  an 
advanced  bid,  the  resale  should  be  started  on  such  bid  and  be  open 
to  all:  Marsh  v.  Nimocks,  122  N.  C.  478,  65  Am.  St.  Rep.  715,  29  S. 
E.  840;  Ewald  v.  Crockett,  85  Va.  299,  7  S.  E.  386.  In  default  of 
other  bidders,  the  person  making  the  advanced  bid  will  be  declared  the 
purchaser;  and  upon  his  failure  to  comply  with  his  purchase,  a 
motion  should  be  made  in  the  pending  action  for  him  to  show  cause 
why  judgment  should  not  be  rendered  against  him:  Marsh  v.  Nimocks, 
122  N.  C.  478,  65  Am.  St.  Rep.  715,  29  S.  E.  840.  In  Allen  v.  East, 
63  Tenn.  (4  Baxt.)  308,  where  one  making  an  advanced  bid  failed  to 
comply  with  it,  the  court  ordered  a  resale  and  charged  him  with  the 
deficit. 

After  a  sale  has  been  confirmed  it  will  not  be  opened  upon  an  offer 
of  an  advance,  in  the  absence  of  fraud,  accident,  mistake,  or  some 
other  special  circumstance:  Houston  v.  Aycock,  37  Tenn.  (5  Sneod) 
406,  73  Am.  Dec.  131;  Coffin  v.  Corruth,  41  Tenn.  (1  Cold.)  194; 
Langyher  v.  Patterson,  77  Va.  470;   Yost  v.  Porter,  80  Va.  855. 

And  a  sale  will  not  be  opened  a  second  time  for  advanced  bids, 
except  under  extraordinary  circumstances:  Click  v.  Burris,  53  Tenn. 
(6  Heisk.)  539;  Collins  v.  Wood,  88  Tenn.  779,  14  S.  W.  221. 
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III.     Courts  Rejecting  English  Practice. 

a.  In  Gteneral. — Many  of  the  American  courts,  probably  a  majority 
of  them,  have  rejected  the  ancient  English  practice  of  opening  judicial 
sales  merely  to  receive  advanced  bids,  and  have  affirmed  that  special 
circumstances  in  addition  to  the  offer  of  a  better  price  for  the  prop- 
erty must  ordinarily  be  present  in  order  to  justify  a  refusal  to  con- 
firm the  sale,  or  to  authorize  setting  it  aside  and  reopening  the 
bidding:  See  the  principal  case,  ante,  p.  143;  Glennon  v.  Mittenight, 
86  Ala.  455,  5  South.  772;  Parker  v.  Bluff  ton  Car-Wheel  Co.,  108  Ala. 
140,  18  South.  938;  Penn 's  Admr.  v.  Tolleson,  20  Ark.  652;  Colonial 
etc.  Mtg.  Co.  V.  Sweet,  65  Ark.  152,  67  Am.  St.  Rep.  910,  45  S.  W.  60; 
Ayers  v.  Baumgarten,  15  111.  444;  Coffey  v.  Coffey,  16  111.  141;  Harris  v. 
Gunnell  (Ky.),  95  S.  W.  376;  Lawson  v.  Hill  (Ky.),  11  S.  W.  606; 
Cohen  v.  Wagner,  6  Gill  (Md.)  236;  Page  v.  Cress,  80  Mich.  85,  20 
Am.  St.  Rep.  504,  44  N.  W.  1052;  State  Bank  v.  Green,  11  Neb.  303,  9 
N.  W.  36;  Conover  v.  Walling,  15  N.  J.  Eq.  173;  Fiske  v.  Weigle  (N. 
J.  Eq.),  21  Atl.  452;  Bethlehem  Iron  Co.  v.  Philadelphia  etc.  Ry.  Co., 
49  N.  J.  Eq.  356,  23  Atl.  1077;  Le  Fevre  v.  Laraway,  22  Barb.  167; 
Adams  v.  Haskell,  10  Wis.  123;  Pewabic  Min.  Co.  v.  Mason,  145  U.  S. 
349,  12  Sup.  Ct.  Rep.  887,  36  L.  ed.  732;  Auerbach  v.  Wolf,  22  App. 
D.  C.  538. 

b.  For  What  Reasons. — "The  practice  of  the  English  court  of 
chancery,"  said  the  court  in  Morrisse  v.  Inglis,  46  N.  J.  Eq.  306,  19  Atl. 
16,  "in  opening  sales,  whenever  an  offer  of  a  greater  amount  for 
the  property  was  made,  was  early  declared  not  to  have  been  adopted 
in  this  state.  There  is  a  uniform  current  of  decisions  settling  that 
official  sales  will  not  be  opened  on  the  mere  representation  that  more 
may  be  obtained  for  the  property.  This  w^ell-known  practice  is  in 
accord  with  the  policy  of  our  law  respecting  such  sales,  which  are 
required  to  be  made  after  advertisement  sufficient  to  give  publicity, 
by  public  outcry  to  the  highest  bidder.  It  is  of  the  greatest  impor- 
tance to  encourage  bidding  by  giving  to  every  bidder  the  benefit  of 
bids  made  in  good  faith  and  without  collusion  or  misconduct,  and, 
at  least,  when  the  price  offered  is  not  unconscionably  below  the 
value  of  the  property.  Nothing  would  more  evidently  tend  to  dis- 
courage and  prevent  bidding  than  a  judicial  determination  that  such 
a  bidder  may  be  deprived  of  the  advantage  of  his  accepted  bid, 
whenever  any  person  is  willing  to  give  a  larger  price.  The  interest 
of  owners  in  particular  cases  must  give  way  to  the  maintenance  of  a 
practice  which,  in  general,  is  in  the  highest  degree  beneficial. ' ' 

Speaking  of  the  duty  of  the  chancellor  in  case  of  an  advance 
bid,  the  court  in  Stump  v.  Martin,  72  Ky.  (9  Bush)  285,  said: 
"While  it  is  his  duty  to  look  to  the  rights  and  interests  of  the 
parties  litigant,  and,  where  there  has  been  fraud,  accident,  mistake, 
or  surprise,  to  disregard  the  act  of  his  agent  and  order  a  resale,  where 
there  is  an  entire  absence  of  unfair  dealing,  and  the  sale  has  been 
conducted   pursuant   to    the   judgment,   good   faith   requires    that    the 


Dec.  1905.]  Moore  v.  Willey.  151 

rights  of  the  purchaser,  as  well  as  of  the  parties  to  the  original  pro- 
ceeding, should  be  protected.  Tt  would  ht  trifling  with  the  stability  of 
judicial  sales,  as  well  as  the  rights  of  purchasers,  to  permit  those 
who  were  present  at  the  sale,  or  who  ought  to  have  been  present,  to 
interfere  after  the  sale  is  made,  and  after  the  bidding,  for  no  other 
reason  than  that,  since  the  sale,  an  advanced  price  has  been  offered 

for  the  property Considerations  of  public  policy  demand  that 

some  confidence  should  be  had  in  the  stability  of  judicial  sales,  so  as 
invite  competition  in  bidders  by  an  assurance,  to  men  of  fidelity 
and  promptness  in  their  business  habits,  that  the  chancellor  is  at 
least  bound  by  the  same  rules  of  fair  dealing  that  such  men  recognize 
in  their  business  with  each  other":  Alms  &  Doepke  Co.  v.  Gates 
(Ky.),  32  S.  W.   1088. 


MOORE  V.  WILLEY. 

[77  Ark.  317,  91  S.  W.  184.] 

PARTITION — Proof  of  Default. — Failure  of  defendant  in  a 
partition  suit  to  answer  does  not  dispense  with  the  necessity  for 
proof  when  the  statute  provides  that  "the  petitioner  shall  nevertheless 
make  out  his  case  by  exhibiting  to  the  court  his  evidences  of  his 
title."     (pp.  152,  153.) 

PARTITION — Procedure. — While  the  statutory  procedure  in 
partition  must  be  followed  in  suits  at  law,  such  is  not  the  case  in 
equity.  The  remedy  provided  by  the  statute  is  cumulative  only. 
(p.  153.) 

PARTITION — Sale  of  Property. — If  a  complaint  in  partition  in 
equity  asks  "that  the  land  be  partitioned  as  the  law  in  such  case  pro- 
vides, and  if  not  susceptible  of  division,  that  the  same  be  sold,  a 
finding  that  a  sale  is  necessary,  not  based  on  the  consent  of  the 
parties  or  the  report  of  commissioners  or  on  evidence  heard  by  the 
chancellor,  will  not  support  the  order  of  sale.     (pp.   153,  154.) 

PARTITION — Parties. — One  who  holds  a  ven<lor's  lien  on  land 
held  in  common  is  not  a  necessary  party  to  a  suit  to  partition  the 
land.     (p.  154.) 

Taylor  &  Jones,  for  the  appellant. 

Austin  &  Danaher,  for  the  appellees. 

3"  RUDDICK,  J.  G.  F.  Willey  and  others  brought  a 
suit  in  equity  in  the  chancery  '**'*  court  of  Arkansas  county 
against  Mary  K.  Moore,  for  the  partition  of  certain  lands 
in  that  county  owned  jointly  by  plaintiffs  and  defendant 
as  tenants  in  common.  The  defendant  filed  no  answer,  and 
the  court  heard  the  case  on  the  complaint  and  the  deeds 
exhibited  therewith,  and  found  that  two  of  the  plaintiffs 
were  each  the  owner  of  an  undivided  eleven-thirtieths  in- 
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terest  in  the  land,  another  plaintiff  the  owner  of  one-fif- 
teenth interest,  and  that  the  defendant  was  the  owner  of 
an  undivided  one-fifth  interest  in  the  land;  that  the  land 
was  "not  susceptible  of  division  among  the  respective  par- 
ties according  to  their  respective  interests  therein  without 
great  prejudice  to  said  owners."  He  therefore  ordered, 
in  substance,  that  the  lands,  for  the  purpose  of  division, 
be  sold  in  bulk  on  a  credit  of  three  months,  and  that  the 
sale  be  reported  to  the  court  for  confirmation,  and  that 
the  commissioner  hold  the  proceeds  subject  to  the  further 
orders  of  the  court.  The  defendant  appealed  from  the  judg- 
ment. 

This  is  an  appeal  from  a  judgment  ordering  lands  sold 
for  the  purpose  of  partition.  It  was  alleged  in  the  com- 
plaint that  the  lands  could  not  be  partitioned  in  kind  with- 
out great  prejudice  to  the  owners  thereof.  The  defend- 
ant filed  no  answer,  and  the  chancellor,  without  refer- 
ring the  question  to  commissioners,  found  from  the  allega- 
tions in  the  complaint  alone  that  partition  could  not  be 
made  in  kind  without  great  prejudice,  and  ordered  a  sale, 
and  the  question  before  us  is  whether  the  undenied  al- 
legation in  the  complaint  is  **®  sufficient  to  justify  the 
court  in  making  the  order  for  a  sale  of  the  premises.  We 
may  admit  that  the  court  had  jurisdiction,  and  that  the 
order  was  not  void,  but  this  is  a  direct  attack  by  appeal, 
and  the  question  is.  Was  there  error  in  the  proceeding? 

The  question  is  not  free  from  doubt.  As  the  code  pro- 
vides that  material  allegations  in  a  complaint  which  are 
not  denied  by  the  answer  are  to  be  taken  as  true,  and  as  no 
answer  was  filed  in  this  case,  we  were  first  inclined  to  the 
opinion  that  the  judgment  of  the  chancellor  was  right. 

But  the  procedure  in  proceedings  for  partition  is  regu- 
lated by  statute  in  this  state.  An  examination  of  the  stat- 
ute will  show  that  the  failure  of  the  defendant  to  answer 
does  not  dispense  with  the  necessity  of  further  proof,  for 
it  provides  that,  if  default  be  made,  "the  petitioner  shall 
nevertheless  make  out  his  case  by  exhibiting  to  the  court 
the  evidences  of  his  title":  Kirby's  Digest,  sec.  5775. 
Again,  the  statute  provides  that,  if  judgment  for  partition 
be  rendered,  no  sale  shall  be  made  unless  the  commis- 
sioner appointed  to  make  partition  report  that  partition 
of  the  land  cannot  be  made  without  great  prejudice  to  the 
owners   thereof.     If   they   make    such    report,    "the    court 
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may,  if  satisfied  that  the  report  is  just  and  correct,"  order 
a  sale  of  the  premises  for  partition:  Kirby's  Digest,  sees. 
5779-5785. 

Now,  while  the  procedure  required  by  this  statute  must 
be  followed  by  the  law  courts  in  partition  proceedings  be- 
fore them — for  in  the  absence  of  the  statute  such  courts 
would  have  no  jurisdiction  to  entertain  such  cases — with 
the  courts  of  equity  this  is  not  altogether  true,  for  it  was 
long  ago  decided  that  these  statutes  do  not  take  away  the 
original  jurisdiction  of  the  chancery  courts.  The  remedy 
provided  by  the  statute  is  cumulative  only:  Patton  v.  Wag- 
ner, 19  Ark.  233.  For  this  reason  we  do  not  think  the 
mere  failure  of  the  chancery  court  in  this  ease  to  appoint 
commissioners  to  ascertain  whether  the  land  could  be  di- 
vided rendered  its  judgment  void.  In  cases  where  there 
is  doubt  as  to  whether  partition  can  be  made  we  think  it  is 
well  to  appoint  commissioners  who  can  examine  the  prem- 
ises and  ascertain  the  facts  and  make  report.  But  there 
may  be  cases  where  the  facts  show  plainly  that  no  parti- 
tion in  kind  could  be  made  without  prejudice  to  the  own- 
ers. For  instance,  suppose  a  brick  store  and  the  lot  on 
which  it  is  located  is  owned  by  several  ^^^  parties  jointly. 
In  such  a  case,  where  proper  allegations  are  made  in  the 
complaint,  we  think  that  the  chancellor  might  well  hear 
the  evidence  and  make  the  order  for  a  sale  without  a  ref- 
erence or  the  appointment  of  commissioners.  But  while 
it  was  not  absolutely  necessary  for  the  court  to  appoint 
commissioners  to  ascertain  whether  partition  could  be  made 
without  a  sale,  we  think  that  the  court  should  have  re- 
quired some  further  showing  before  ordering  the  sale.  We 
have  already  called  attention  to  the  fact  that  our  statute 
in  reference  to  partition  does  not  allow  the  failure  of  the 
defendant  to  answer  to  dispense  with  proof  on  the  part  of 
the  plaintiff.  Now,  at  common  law,  while  courts  of  equity 
had  jurisdiction  to  order  a  partition  of  land,  they  had  no 
power  to  order  a  sale  of  the  land  for  that  purpose,  unless 
by  consent:  Freeman  on  Cotenancy  and  Partition,  sec.  15; 
15  Ency.  of  PI.  &  Pr.,  sec.  813.  Some  of  the  American 
courts  hold  that  courts  of  equity  in  this  country  have  that 
power,  independent  of  statute.  But  the  order  to  sell  the 
premises,  says  Mr.  Freeman,  "should  not  be  made  until 
the  court  has  entered  its  interlocutory  judgment  deter- 
mining that  the  parties  are  entitled  to  partition,  and  has  also, 
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after  making  the  proper  inquiries,  decided  that  a  partition 
cannot  be  made  without  prejudice  to  the  owners.  An  or- 
der of  sale,  where  the  record  fails  to  show  the  existence 
of  these  preliminary  steps,  cannot  support  a  sale  made  there- 
under, when  exceptions  are  taken  and  interposed  to  its 
confirmation":  Freeman  on  Cotenancy  and  Partition,  see. 
543. 

The  prayer  of  the  complaint  in  this  ease  seems  to  recojif- 
nize  the  fact  that  some  investigation  should  be  made  as  to 
whether  a  sale  was  necessary,  for  it  asks  "that  the  lands 
be  partitioned  as  the  law  in  such  cases  provides,  and,  if 
not  susceptible  of  division,  that  the  same  be  sold,"  etc. 
In  other  words,  it  asks  for  a  sale  only  in  event  it  be  found 
that  a  partition  in  kind  cannot  be  made  without  prejudice. 
Something  more  under  our  statute  than  the  allegations  of 
the  complaint  should  be  required  to  show  this.  The  finding 
that  a  sale  is  necessary  should  be  based  on  the  consent 
of  parties,  the  report  of  commissioners,  or  upon  evidence 
heard  by  the  chancellor. 

The  fact  that  Mr.  Danaher,  as  trustee,  held  a  vendor's 
lien  on  the  land  did  not  make  him  a  necessary  party  to  the 
proceedings  for  partition.  The  proceedings  for  partition 
did  not  affect  his  lien.  Besides,  the  court  ordered  the  sale 
made  subject  to  his  lien. 

^^^  We  are  of  the  opinion  that  the  chancellor  in  this  case 
should  have  referred  the  matter  to  commissioners,  as  pro- 
vided by  statute,  or  should  have  himself  heard  evidence  and 
determined,  whether  the  lands  could  be  partitioned  in  kind 
or  not.  We  therefore  conclude  that  so  much  of  the  de- 
cree as  directed  a  sale  of  the  land  in  this  case  is  erroneous. 
The  judgment  as  to  the  sale  is  therefore  reversed,  with  an 
order  that  the  court  hear  evidence  or  refer  the  question  to 
commissioners  to  examine  the  lands  and  determine  whether 
partition  in  kind  can  be  made  without  prejudice,  and  for 
other  proceedings. 


In  a  Partition  Suit  a  mortgagee  of  one  of  the  cotenants  would  seem 
to  be  a  necessary  party,  but  the  authorities  do  not  in  all  cases  so 
hold:  Colton  v.  Smith,  11  Pick.  311,  22  Am.  Dec.  375;  Whitton  v. 
Whitton,  38  N.  H.  127,  75  Am.  Dec.  163.  The  rights  of  parties  can- 
not be  adjudicated  in  a  partition  suit,  when  they  are  not  properly 
before  the  court:  Camp  Phosphate  Co.  v.  Anderson,  48  Fla.  226,  111 
Am.  St.  Kep.  77. 

Partition  May  be  by  Sale  and  a  division  of  the  proceeds  in  a  proper 
case:  See  Croston  v.  Male,  56  W.  Va.  205,  107  Am,  St,  Eep,  918,  and 
cases  cited  in   the   cross-reference  note   thereto. 
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NELSON  V.  COWLING. 

[77  Ark.  351,  91  S.  W.  773.] 

EQUITY  PLEADING. — A  complaint  charging  a  guardian  with 
having  failed  to  account  for  money  he  has  received  as  guardian  states 
a  good  cause  of  action  within  the  jurisdiction  of  a  court  of  equity. 
(p.  157.) 

EQUITY  JUEISDICTION — Fraud  of  Guardian. — An  omission 
to  account  for  money  actually  received  by  a  guardian  is  a  legal  fraud 
which  a  court  of  chancery  will  correct,  whether  the  omission  was 
intended  or  by  mistake,     (p.  157.) 

EQUITY  JURISDICTION— Fraud  of  Guardian.— A  complaint 
in  equity  seeking  to  charge  a  guardian  with  rents  which  he  could 
have  collected  by  ordinary  prudence  and  loyalty  to  his  ward  does  not 
state  fraud  as  a  cause  of  action,     (p.  157.) 

EQUITABLE  BELIEF  from  Guardian's  Settlement. — While 
guardian's  settlements  in  the  probate  court,  when  confirmed,  have  the 
force  and  eflfect  of  judgments,  which,  if  erroneous,  may  be  corrected 
on  appeal,  yet  courts  of  equity  may  interfere  to  correct  fraud  therein, 
or  relieve  against  accident,  or  upon  some  other  ground  of  acknowl- 
edged  equity  jurisdiction,  to   prevent  immediate  mischief,     (p.   158.) 

EQUITABLE  BELIEF  from  Guardian's  Settlement — Fraud. — 
If  fraud  is  the  ground  set  up  for  impeaching  a  guardian's  settlement, 
actual  or  constructive  fraud  will  suffice,  but  the  acts  constituting  it 
must  be  specifically  alleged  and  proved,      (p.  158.) 

FBAUD — Burden  of  Proof. — One  alleging  fraud  has  the  burden 
of  proof  to  establish  it.     (p.   159.) 

D.  B.  Sain,  for  the  appellant. 

Feazel  &  Bishop,  for  the  appellee. 

351  WOOD,  J.  This  suit  is  by  appellee  and  cross-appel- 
lant, present  guardian,  ^'^^  against  appellant,  former  guard- 
ian, of  Bettie  M.  Jones,  an  insane  person,  to  surcharge  and 
falsify  the  settlements  of  appellant  with  his  ward  which  had 
been  approved  by  the  probate  court.  The  issue  is  nar- 
rowed here  by  briefs  of  counsel  to  the  question  of  whether 
or  not  the  settlements  should  be  set  aside  in  the  matter  of 
rents  received  by  appellant  from  lands  of  his  ward.  The 
complaint  concerning  this  charged:  "That,  during  the  ad- 
ministration of  the  said  defendant,  she  (his  ward)  owned 
and  was  possessed  of  a  large  portion  of  very  valuable  real 
estate  of  the  rental  value  of  $150  per  year;  that  said  de- 
fendant did  collect,  or  by  the  exercise  of  ordinary  prudence 
and  loyalty  to  his  ward  could  have  collected,  $150  per  an- 
num for  fourteen  years,  amounting  in  the  aggregate  to 
$2,100.  whereas  the  said  defendant  in  his  said  pretended 
settlements  only  accounts  for  $864,  leaving  a  balance  due 
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his  ward  of  $1,236,  if  defendant  had  been  loyal  to  her  in- 
terest." The  above  was  a  portion  of  para<?raph  3  of  the 
complaint.  The  appellant  "denied  each  and  every  allega- 
tion in  paragraph  three  of  plaintiff's  complaint,"  etc.  He 
further  denied  generally  "that  he  failed  and  neglected  to 
charge  himself  with  all  amounts  received  by  him  for  his 
ward." 

Upon  the  issue  thus  formed  depositions  were  taken,  and 
the  cause  heard.  The  settlements  of  appellant,  as  approved 
by  the  probate  court,  show  that  he  received  as  rents,  after 
making  allowances  for  improvements,  the  following: 

From  E.  K.  Walden  for  1888 $124.00 

From  W.     H.    Lindsay,    subtenant    of   Joe 

Cowling,  1889 150.00 

From  Joe    Cowling,   Jr.,    1890 115.00 

From  Joe  Cowling,  Sr.,  1891 75.00 

Rented  to  Ike  Read  for  1895 50.00 

Rented  to  Ike  Read  for  1896 70.00 

Rented  to  Ike  Read  for  1897 60.00 

Rented  to  Ike  Read  for  1898 70.00 

Rented  to  Ike  Read  (Hipp  subtenant),  1899     70.00 

Rented  to  Sam  Hooker  for  1900 80.00 

Rented  to  D.  B.  Smith  for  1901 231.80 

From  Alex  May  (part  of  year  1902) 32.75 

In  the  probate  settlements  appellant  was  not  charged 
with  the  rents  of  1892,  1893,  and  1894. 

333  rpj^g  settlements  of  appellant  were  set  aside  as  fraudu- 
lent, and  the  chancellor  restated  them  as  follows: 

To  rent  for  year  1888 $135.00 

1889 150.00 

1890 150.00 

1891 100.00 

1892 100.00 

1893 100.00 

1894 100.00 

1895 150.00 

1896 150.00 

1897 100.00 

1898    100.00 

1899 100.00 

1900 100.00 

1901 231.80 

1902 26.50 
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The  chancellor,  in  restating  the  account  of  the  appellant 
with  his  ward,  found  a  balance  due  the  estate  of  $780.52. 

The  court  allowed  appellant  $180  for  clearing  land  and 
$100  as  compensation  for  his  services,  leaving  a  balance 
due  the  estate  of  $500.52,  and  decreed  accordingly. 

^^4  Appellant  challenges  the  jurisdiction.  In  McLeod  v. 
Griffis,  45  Ark.  505,  it  is  said:  "An  omission  to  account  for 
moneys  or  other  assets  actually  received  by  the  adminis- 
trator has  been  by  this  court  held  to  be  a  legal  fraud  which 
the  chancery  court  will  correct,  whether  the  omission  was 
intended  or  by  mistake." 

In  Campbell  v.  Clark,  63  Ark.  450,  39  S.  W.  262,  we  held 
(quoting  syllabus)  that  "for  a  guardian  to  obtain  credits 
in  his  final  settlement  with  the  probate  court  for  sums  not 
expended  by  him  for  the  benefit  of  the  ward  is  such  a  fraud 
as  will  justify  a  court  of  equity  in  restating  and  correcting 
the  settlement." 

The  appellant  did  not  demur  to  the  complaint  nor  move 
to  make  more  specific.  He  answered,  and  treated  the  com- 
plaint as  charging  him  with  a  failure  to  account  in  his  set- 
tlements for  money  which  he,  as  guardian,  had  received 
as  rent  for  the  land  of  his  ward.  He  took  proof  on  this 
issue.  Appellee  and  cross-appellant  evidently  intended  that 
his  complaint  should  charge  appellant  with  a  failure  to 
account  for  rent  money  which  he  had  received  as  guardian. 
While  the  allegations  are  inartistic  and  indefinite,  they 
are  sufficient,  according  to  the  principles  of  the  above  and 
other  cases,  to  state  a  cause  of  action  within  the  jurisdic- 
tion of  a  court  of  chancery.  The  facts  showing  that  appel- 
lant failed  to  account  for  rent  during  the  years  he  collected 
same  are  stated  with  enough  precision  to  constitute  a  cause 
of  action.  From  these  allegations  fraud  follows  as  a  legal 
conclusion.  Had  appellant  desired  a  more  definite  state- 
ment as  to  the  years  and  the  amounts  for  each  year,  a  mo- 
tion to  make  more  specific  was  his  remedy:  Choctaw  etc. 
R.  Co.  V.  Doughty,  77  Ark.  1,  91  N.  W.  768,  and  the  au- 
thorities cited.  But  the  complaint  is  good  only  in  so  far 
as  it  may  be  considered  as  charging  appellant  with  a  fail- 
ure to  pay  over  the  money  which  he  had  actually  collected. 
That  part  of  the  complaint  which  seeks  to  charge  appel- 
lant with  rents  which  "he  could  have  collected  by  ordinary 
prudence  and  loyalty  to  his  ward"  states  no  facts  which 
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constitute  a  fraud:  Conway  *'*'  v.  Ellison,  14  Ark.  360; 
Ringgold  V.  Stone,  20  Ark.  526;  Reinhardt  v.  Gartrell,  33 
Ark.  727 ;  Mock  v.  Pleasants,  34  Ark.  63. 

Under  article  7,  section  34,  of  the  constitution,  and  sec- 
tion 4002  of  Kirby's  Digest,  probate  courts  have  exclusive 
original  jurisdiction  of  the  estates  of  insane  persons  and 
of  the  settlements  of  the  accounts  of  the  guardians  of  such 
persons.  When  these  "settlements  have  been  duly  con- 
firmed, the  orders  of  confirmation  have  the  force  and  ef- 
fect of  judgments,  which,  if  erroneous,  may  be  corrected 
by  appeal Courts  of  chancery,  however,  may  inter- 
fere to  correct  fraud,  or  relieve  against  accident,  or  upon 
some  other  ground  of  acknowledged  equity  jurisdiction, 
to  prevent  irremediable  mischief":  Trimble  v.  James,  40 
Ark.  393;  McLeod  v.  Griffis,  45  Ark.  505,  and  authorities 
cited;  also  McLeod  v.  Griffis,  51  Ark.  1,  8  S.  W.  837. 

Where  fraud  is  the  ground  for  impeaching  such  settle- 
ments, actual  or  constructive  fraud  will  suffice.  But  the 
acts  constituting  it  must  be  specifically  alleged  and  proved : 
McLeod  V.  Griffis,  45  Ark.  505,  51  Ark.  1,  8  S.  W.  837; 
Dyer  v.  Jacoway,  42  Ark.  186;  Mock  v.  Pleasants,  34  Ark. 
63;  Reinhardt  v.   Gartrell,  33  Ark.  727. 

The  fact  that  appellant  may  not  have  exercised  that  care 
in  renting  the  lands  of  his  ward  that  "ordinary  prudence 
and  loyalty  to  her  interest"  required  would  afford  no  ground 
for  a  court  of  chancery  to  set  aside  and  restate  settlements 
which  had  been  duly  confirmed  by  the  probate  court:  Au- 
thorities, supra:  Yet  a  careful  scrutiny  of  the  testimony 
touching  only  the  matter  of  rents  in  each  settlement  dis- 
covers at  most  only  a  negligent  failure  to  rent  the  land  for 
certain  years,  and  in  other  years  a  negligent  failure  to  rent 
the  land  for  as  much  as  it  was  worth.  For  instance,  the 
failure  to  rent  the  land  for  the  years  1892  and  1893  and  the 
renting  of  same  for  the  improvements  put  on  it  in  1894. 
And  the  renting  of  the  land  in  other  years  for  a  less  sura 
than  appellant  could,  with  ordinary  prudence,  have  got  for 
it — these  were  matters  for,  and  were  considered  by,  the 
probate  court.  An  exhibit  in  the  record  shows  that  excep- 
tions were  filed  to  the  tenth  settlement  of  the  guardian,  in 
which  all  the  matters  here  complained  of  were  specifically 
called  to  the  attention  of  that  court.  If  the  court  ruled  er- 
roneously in  confirming  the  settlements  in  the  particulars 
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named,  '^^^  they  were  such  errors  as  should  have  been  cor- 
rected on  appeal:  Authorities,  supra. 

The  burlen  of  proof  was  upon  appellee  and  cross-appel- 
lant to  make  good  the  charges  of  fraul,  anl  we  are  of  the 
opinion  that  there  is  no  direct  proof  to  show  it,  and  no 
facts  and  circumstances  shown  from  which  the  law  would 
raise  the  presumption  of  fraud.  The  conduct  of  appellant, 
as  shown  by  the  proof,  even  though  it  may  have  been  negli- 
gent, was  nevertheless  consistent  with  honest  purpose. 

Taking  up  the  items  separately,  the  testimony  of  Walden 
shows  that  he  paid  in  cash  for  rent  of  the  land  for  the 
year  1888  $135,  and  that  he  also  paid  $15  in  work.  The 
guardian  charged  himself  with  only  $124,  making  a  differ- 
ence of  $11.  But  appellant  says  that  he  paid  $25  or  $30 
for  improvements  that  year,  which  would  account  for  the 
difference.  For  the  years  1889  and  1890  the  appellant 
charged  himself  with  rent  received  $265,  while  two  witnesses 
testify  that  they  paid  $300  for  the  rent  of  those  years.  But 
these  witnesses  were  subtenants  of  Joe  Cowling,  Sr.,  and  paid 
the  rents  to  him.  The  appellant  explains  this  by  saying  that 
while  the  place  was  rented  to  Joe  Cowling,  Sr.,  for  $300  for 
the  years  1889  and  1890,  yet  he  had  to  make  allowances  to 
Cowling  for  improvements,  and  that  the  record  of  his  settle- 
ment in  the  probate  court  showed  what  he  received.  The 
chancellor  erred  in  setting  aside  the  settlement  for  $265 
and  restating  the  account,  and  in  charging  appellant  $300 for 
the  rent  of  those  years.  The  evidence  was  not  sufficient  to 
show  fraud  in  this  settlement.  For  the  year  1891  the  guard- 
ian charges  himself  with  rent  $75.  The  chancellor  set  it 
aside,  and  charged  him  $100.  Nelson  says  of  this  that,  while 
he  was  to  get  $150  rent  for  the  place  during  that  year,  he 
also  made  allowances  for  improvements,  and  that  the  record 
of  the  accounts  would  show  what  he  received ;  that  he  ac- 
counted for  everything.  There  is  no  other  evidence  than  his 
to  show  just  what  was  received  for  the  year  1891,  and  cer- 
tainly fraud  could  not  be  predicated  upon  his  testimony  as 
to  this  settlement. 

The  testimony  shows  that  for  the  years  1892  and  1893  the 
place  was  not  rented,  and  for  tlie  year  1894  it  was  rented  for 
the  repairs.  For  these  years  and  the  years  succeeding  down 
to  1901.  inclusive,  the  chancellor  set  aside  the  settlements  and 
charged  the  '^^"^  guardian,  not  what  he  actually  received, 
but  according  to  what,  in  the  judgment  of  the  chancellor 


160  American  State  Reports,  Vol.  113.     [Arkansas, 

under  the  proof,  he  should  have  received.  This  was  error, 
as  we  have  already  shown.  There  was  no  fraud  in  the  mere 
mismanagement  or  negligent  management  of  appellant  as 
to  renting  the  land. 

The  allowances  for  interest  and  services  and  for  improve- 
ments made  by  appellant  were  likewise  matters  for  the  pro- 
bate court,  subject  to  correction,  if  erroneous,  on  appeal. 

There  was  nothing  in  any  of  these  upon  which  to  base  a 
charge  of  fraud,  and  the  chancery  court  erred  in  taking  or- 
iginal jurisdiction  over  them.  For  the  errors  indicated,  the 
decree  will  be  reversed,  and  decree  will  be  entered  here  dis- 
missing the  complaint  for  want  of  equity. 


Belief  in  Equity  from  the  Orders  and  Decrees  of  Probate  and  other 
courts  having  exclusive  jurisdiction  over  the  estates  of  decedents  and 
minors  and  other  incompetent  persons  is  the  subject  of  a  recent  note 
to  Froebrich  v.  Lane,  106  Am.  St.  Rep.  639-647.  A  court  of  equity 
having  jurisdiction  to  compel  the  settlement  of  a  guardianship  may, 
under  a  general  prayer  in  a  bill  for  that  purpose,  set  aside  a  decree  of 
the  probate  court  discharging  the  guardian,  if  the  decree  was  obtained 
by  him  through  fraud  or  other  improper  conduct:  Willis  v.  Eice,  141 
Ala.  168,  109  Am.  St.  Rep.  26.  As  to  the  jurisdiction  of  equity  to 
purge  the  accoimt  of  a  guardian  or  administrator  of  fraud  and  the 
like,  see  Wallace  v.  Sweptston,  74  Ark.  520,  109  Am.  St.  Rep.  94. 


ARKANSAS  SOUTHERN  RAILWAY  COMPANY  v.  GER- 
MAN NATIONAL  BANK. 
[77  Ark.  482,  92  S.  W.  522.] 

BILLS  OF  LADINCJ — Assignment  of. — At  common  law  the  in- 
dorsement and  delivery  of  a  bill  of  lading  with  intent  to  pass  title  to 
the  goods  therein  specified  constitute  a  constructive  delivery  of  the 
goods  themselves,  and  the  carrier  having  notice  of  the  assignment 
is  bound  to  deliver  the  goods  to  the  assignee,     (p.  164.) 

BILLS  OF  LADING — Assignment  of — Stipulation  as  to  Deliv- 
ery.— If  goods  by  the  terms  of  a  bill  of  lading  are  deliverable  to  the 
order  of  the  shipper,  the  carrier  should  not  deliver  to  another  except 
upon  production  of  the  bill  of  lading  properly  indorsed  by  the  shipper, 
for  such  a  stipulation  is  notice  to  the  carrier  that  the  shipper  intends 
to  retain  in  his  power  the  ultimate  disposition  of  the  goods,     (p.  164.) 

CASBIEBS — ^LIABILITY  Until  Delivery. — The  responsibility 
of  the  carrier  for  the  goods  continues  after  their  arrival  at  the  place 
of  destination  until  they  are  ready  to  be  delivered  and  the  owner  or 
consignee  has  had  a  reasonable  opportunity  to  examine  them  and  take 
them  away.  After  such  time  the  liability  of  the  carrier  as  carrier 
ceases,  but  it  is  his  duty  to  retain  them  until  they  are  claimed  or 
store  them  prudently  for  and  on  account  of  their  owner,     (p.  164.) 
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CAHBIEBS — LIABILITY  as  Warehousemen. — When  the  re- 
sponsibility of  a  carrier  as  such  ceases,  he  becomes  liable  for  the  goods 
carried  as  a  warehouseman,  until  the  goods  are  properly  delivered 
and  the  bill  of  lading  is  evidence  of  such  obligation,     (p.  164.) 

BILLS  OF  LADING — Statutory  Eegulation — Constitutional 
Law — Interstate  Commerce. — A  statute  providing  that  warehouse  re- 
ceipts and  bills  of  lading  may  be  transferred  by  written  indorsement, 
that  the  transferee  thereof  shall  be  deemed  the  owner  of  the  property 
stored,  that  no  property  so  stored  shall  be  delivered  except  on  sur- 
render of  such  receipt  or  bill  of  lading,  and  imposing  a  penalty  for 
violation  of  its  provisions,  is  not  unconstitutional  as  imposing  a  burden 
on  interstate  commerce,  but  is  valid  as  to  such  commerce  in  the  ab- 
sence of  national  legislation  inconsistent  therewith,     (p.   165.) 

CABBIEBS — Liability  Under  Bill  of  Lading. — If  a  railway 
company  agrees  to  carry  goods,  and  issues  bills  of  lading  therefor  to 
the  shipper  's  order  in  care  of  a  third  person,  at  the  place  of  destina- 
tion, its  duty  as  carrier  is  not  discharged  merely  by  delivering  the 
goods  to  such  third  person  without  the  production  of  such  bills  of 
lading  properly  indorsed,  and  if  after  delivery  to  such  third  person  he 
delivers  the  goods  to  one  not  entitled  to  receive  them,  the  railroad 
company  is  liable  to  the  indorsee  of  the  bills  of  lading  for  the  value 
of  the  goods,     (p.  169.) 

Gaughn  &  Sifford  and  Rose,  Hemingway  &  Rose,  for  the 
appellant. 

Smead  &  Powell,  Ratcliffe  &  Fletcher,  and  Moore  &  Smith, 
for  the  appellee. 

484  BATTLE,  J.  The  German  National  Bank  brought  an 
action  against  the  Arkansas  Southern  Railway  Company  to 
recover  the  value  of  cotton  on  bills  of  lading  issued  by  the 
company  for  the  cotton  and  assigned  to  the  bank,  the  cotton 
never  having  been  delivered. 

The  facts  in  the  case  are  substantially  as  follows:  Alphin 
&  Lake  Cotton  Company  were  dealers  in  cotton  at  Little 
Rock,  Arkansas,  and  were  the  principal  owners  of  a  com- 
press at  El  Dorado.  They  purchased  cotton  at  Bernice. 
Louisiana,  and  at  Junction  '*^^  City,  Arkansas,  and  at  other 
places  along  the  road  of  the  railroad  company.  At  Bernice 
the  cotton  purchased  was  paid  for  by  the  Bank  of  Bernice 
and  shipped  in  its  name  over  the  railroad  of  the  defendant 
to  El  Dorado,  a  terminus  of  the  railroad,  about  thirty  miles 
from  Bernice.  Bills  of  lading  were  issued  to  the  shipper  in 
which  it  undertook  to  deliver  the  cotton  to  shipper's  order 
at  its  destination.  They  were  forwarded  to  the  Bank  of  Lit- 
tle Rock  with  drafts  on  Alphin  &  Lake  Cotton  Company  at- 
tached for  collection.  Nine  hundred  and  fifty-one  bales  of 
cotton  were  purchased  by  Alphin  &  Lake,  and  shipped  in 
Am.  St.  Eep.,  Vol.  113—11 
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the  name  of  the  Bank  of  Bernice  over  defendant's  road  from 
Bernice  to  El  Dorado.  Bills  of  lading  were  issued  for  all 
of  them,  and  forwarded  to  the  Bank  of  Little  Rock  with  drafts 
attached  in  the  manner  Indicated. 

"Cotton  at  Junction  City  was  handled  very  much  in  the 
same  way,  except  that  the  bills  of  lading?  showed  Alphin  & 
Lake  Cotton  Company  as  consignor,  and  the  bills  of  lading, 
with  drafts  for  price  attached,  were  forwarded  to  the  Bank 
of  Little  Rock, 

"When  the  drafts  and  bills  of  lading  arrived  at  Little 
Rock,  Alphin  &  Lake  Cotton  Company  would  draw  drafts  for 
the  amount  on  the  Bank  of  Little  Rock,  which  would  pay  the 
same  by  taking  up  the  original  drafts  for  the  price  of  the 
cotton,  and  would  retain  the  bills  of  lading  as  security  for 
the  amounts  and  all  other  indebtedness  Alphin  &  Lake  Cot- 
ton Company  owed  that  bank. 

"The  bills  of  lading  were  all  to  shipper's  order,  care  of 
compress.  El  Dorado,  Arkansas,  notify  Alphin  &  Lake  Cot- 
ton Company.  The  cotton  was  usually  loaded  on  the  cars 
before  the  bills  of  lading  were  signed,  and  usually  left  the 
shipping  station  the  same  or  next  day  after  the  bills  of  lading 
were  signed  up,  and  reached  El  Dorado  within  twenty-four 
hours  after  it  left  Bernice,  and  was  delivered  to  the  compress 
company  for  account  of  Alphin  &  Lake  Cotton  Company. 

"The  railroad  had  no  warehouse  or  place  for  delivery  or 
storage  at  El  Dorado.  It  only  had  a  joint  track  with  the  St. 
Louis,  Iron  Mountain  and  Southern  Railroad  Company,  and 
the  two  roads  maintained  a  joint  agent,  Hutchinson,  at  that 
place.  The  Arkansas  Southern  Railroad  Company  delivered 
all  cotton  which  came  in  over  its  road  at  the  compress.  It 
had  no  cotton  platform,  and  the  compress  was  the  only  place 
it  had  for  the  delivery  "****  of  cotton.  Before  the  cotton  was 
delivered  to  the  compress  a  memorandum  was  made  of  it  in 
a  little  book  by  the  railroad,  showing  the  initial  and  num- 
ber of  the  car,  the  number  of  bales  in  the  car,  and  the  place 
of  shipment.  The  cotton  was  checked  up  by  ]\Ir.  Wright, 
assistant  manager  of  the  compress  company,  and  if  found 
correct,  he  wrote  '0.  K.,'  and  signed  his  name  on  it  with  the 
date  of  his  O.  K. 

"In  delivering  cotton  to  the  compress  company  no  other 
directions  were  given  to  it  than  that  contained  in  this  little 
book.  Nothing  was  said  about  it  in  any  other  way.  It  was 
just  delivered  by  that  little  book,  and  that  was  all  that  passed 
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between  the  parties.  It  was  always  supposed  to  belong  to 
Alphin  &  Lake  Cotton  Company  by  the  compress  and  railroad, 
and  was  unloaded  at  once.  All  the  compress  company  did 
was  to  count  the  cotton  and  0.  K.  the  book  as  to  the  number 
of  bales.  Neither  *S.  0.,'  meaning  shipper's  order,  nor  'Care 
of  the  compress  company'  was  on  this  little  book.  'S.  0.' 
appears  to  be  upon  the  book  now,  but  was  placed  there  after 
the  cotton  was  delivered.  It  was  not  on  the  waybill  from 
which  the  book  was  made  up." 

The  cotton  was  treated  as  belonging  to  Alphin  &  Lake  Cot- 
ton Compress  Company,  and  was  delivered  without  taking  up 
the  bills  of  lading. 

"On  December  6,  1902,  Lake  applied  to  the  German  Na- 
tional Bank,  which  advanced  seventeen  thousand  eight  hun- 
dred and  six  dollai-s  on  bills  of  lading  for  five  hundred  and 
fifty-eight  bales  of  cotton,  and  on  December  11th,  the  bank  ad- 
vanced nineteen  thousand  two  hundred  dollars  on  bills  of  lad- 
ing for  four  hundred  and  forty-one  bales  with  the  understand- 
ing that  the  bills  of  lading  first  delivered  should  also  stand  for 
the  last  advancement.  At  the  time  Lake  applied  for  the  first 
advancement,  the  bills  of  lading  were  in  the  hands  of  the  Bank 
of  Little  Rock.  He  stated  that  the  Bank  of  Little  Rock  had 
required  Alphin  &  Lake  Cotton  Company  to  reduce  its  ac- 
count, and  a  draft  was  drawn  by  the  company  upon  the  bank 
in  favor  of  the  Bank  of  Little  Rock,  with  the  bills  of  lading 
attached,  which  was  presented  by  and  paid  to  the  Bank  of 
Little  Rock.  At  the  time  the  advancement  for  nineteen  thou- 
sand two  hundred  dollars  was  made  the  bills  of  lading  were 
the  property  of  the  Bank  of  Little  Rock,  and  Lake  was  per- 
mitted to  take  them  from  the  Bank  of  Little  Rock  to  the 
German  National  Bank  M'ith  the  understanding  that  they  or 
the  money  for  them  should  be  returned  to  the  Bank  of  Little 
Rock.  The  German  National  Bank  "^^"^  issued  ten  thousand 
dollars  in  New  York  exchange  in  favor  of  the  Bank  of  Little 
Rock,  and  paid  nine  thousand  two  hundred  dollars  in  cash, 
which  Lake  and  Perrie  handed  to  the  Bank  of  Little  Rock 
in  lieu  of  the  bills  of  lading,  and  the  account  of  Alphin  & 
Lake  Cotton  Company  was  credited  with  nineteen  thousand 
two  hundred  dollars  by  the  Bank  of  Little  Rock." 

The  German  National  Bank  lost  the  cotton.  It  was  de- 
livered to  other  parties.  The  bank  recovered  judgment  in 
this  action ,  and  the  defendant  appealed. 

Is  appellant  responsible  for  the  loss  of  the  cotton  t 
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At  common  law  a  bill  of  lading  is  a  muniment  of  title  to 
the  goods  or  property  therein  specified ;  is  a  symbol  or  repre- 
sentative of  the  goods;  "when  properly  indorsed  and  de- 
livered, with  the  intention  of  passing  the  title  to  them,  is  a 
symbolic  or  constructive  delivery  of  the  goods  themselves"; 
and,  when  assigned,  the  carrier,  having  notice  of  the  assign- 
ment, becomes  bound  to  deliver  the  goods  to  the  assignee.  If 
the  goods,  by  the  terms  of  the  bill  of  lading,  are  deliverable 
to  the  order  of  the  shipper,  the  carrier  should  not  deliver  ex- 
cept upon  production  of  the  bill  of  lading  properly  indorsed 
by  the  shipper;  "for  this  notice  is  to  the  carrier  that  the 
shipper  intends  to  retain  in  his  power  the  ultimate  disposi- 
tion of  the  goods":  North  Pennsylvania  R.  R.  Co.  v.  Com- 
mercial Nat.  Bank,  123  U.  S.  727,  8  Sup.  Ct.  Rep.  266,  31 
L.  ed.  287;  The  Thames,  14  Wall.  98,  20  L.  ed.  804;  Hutchin- 
son on  Carriers,  2d  ed.,  sees.  129,  130;  Daniel  on  Negotiable 
Instruments,  sees.  1728,  1731. 

The  responsibility  of  the  carrier  for  the  goods  continues 
after  their  arrival  at  the  place  of  destination,  until  they  are 
ready  to  be  delivered  and  the  owner  or  consignee  has  had  a 
reasonable  time  and  opportunity  to  examine  them  and  take 
them  away.  If  they  are  not  called  for  by  the  party  entitled 
to  them  within  that  time,  it  is  the  duty  of  the  carrier  to  re- 
tain them  until  they  are  claimed  or  store  them  prudently 
for  and  on  account  of  their  owner.  When  his  responsibility 
as  a  carrier  ceases,  he  becomes  liable  for  the  goods  as  a  ware- 
houseman. He  is  responsible,  either  as  carrier  or  warehouse- 
man, until  the  goods  are  properly  delivered.  The  bill  of 
lading  is  evidence  of  that  obligation:  North  Pennsylvania 
R.  R.  Co.  V.  Commercial  Bank,  123  U.  S.  727,  8  Sup.  Ct. 
Rep.  266,  31  L.  ed.  287 ;  The  Thames,  14  Wall.  98,  20  L.  ed. 
804;  The  Titania,  124  Fed.  975;  Blumenthal  v.  Brainerd, 
38  Vt.  402,  91  Am.  Dec.  350. 

For  the  enforcement  of  these  duties  and  the  protection  of 
the  *^^  parties  in  interest,  the  statutes  of  this  state  provide : 
"Warehouse  receipts  given  by  any  warehouseman,  wharfinger 
or  other  person  or  firm  for  any  goods,  wares,  merchandise, 
cotton,  grain,  flour  or  other  produce  or  commodity,  stored 
or  deposited,  and  all  bills  of  lading  and  transportation  re- 
ceipts of  every  kind  given  by  any  carrier  ....  may  be 
transferred  by  indorsement  in  writing  thereon,  and  the  de- 
livery thereof  so  indorsed,  and  any  and  all  persons  to  whom 
the  same  may  be  transferred  shall  be  deemed  and  held  to  be 
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the  owner  of  such  goods,  waras,  merchandise,  cotton,  grain, 
flour  or  other  produce  or  commodity,  so  far  as  to  give  valid- 
ity to  any  pledge,  lien  or  transfer  given,  made  or  created 
thereby,  as  on  the  faith  thereof,  and  no  property  so  stored  or 
deposited,  as  specified  in  such  bills  of  lading  or  receipts,  shall 
be  delivered  except  on  surrender  and  cancellation  of  such 
receipts  and  bills  of  lading;  provided,  that  all  such  receipts 
and  bills  of  lading  which  shall  have  the  words,  'Not  negotia- 
ble,' plainly  written  or  stamped  on  the  face  thereof  shall 
be  exempt  from  the  provisions  of  this  act":  Kirby's  Digest, 
sec.  530. 

And  the  act  further  provides:  "Any  warehouseman,  wharf- 
inger, forwarder  or  other  person  who  shall  violate  any  of  the 
provisions  of  this  act  shall  be  deemed  guilty  of  a  criminal 
oflFense,  and  upon  indictment  and  conviction  shall  be  fined  in 
any  sum  not  exceeding  five  thousand  dollars,  or  imprisonment 
in  the  penitentiary  of  this  state  not  exceeding  five  years,  or 
both ;  and  all  and  every  person  or  persons  aggrieved  by  the 
violation  of  any  of  the  provisions  of  this  act  may  maintain 
an  action  at  law  against  the  person  or  persons,  corporation 
or  corporations,  violating  any  of  the  provisions  of  this  act 
to  recover  all  damages  which  he  or  they  may  have  sustained 
by  reason  of  any  such  violation  as  aforesaid,  before  any  court 
of  competent  jurisdiction,  whether  such  person  or  persons 
shall  have  been  convicted  of  fraud  as  aforesaid  under  this  act 
or  not":  Kirby's  Digest,  sec.  581. 

Appellant  does  not  claim  that  it  has  delivered  the  cotton  in 
question  in  compliance  with  these  statutes,  but  contends  that 
the  statutes  are  in  conflict  with  the  clause  of  the  constitu- 
tion of  the  United  States  which  vests  Congress  with  power  to 
regulate  commerce  among  the  states.  But  they  are  not  in 
conflict.  It  is  the  duty  of  the  carrier  to  deliver  property 
specified  in  a  bill  of  lading  to  the  legal  holder  thereof.  The 
object  of  the  statutes,  '*'*®  and  the  effect,  if  obeyed,  is  to  en- 
force this  duty  and  protect  the  rights  of  the  holder.  In 
the  absence  of  congressional  legislation  upon  the  subject,  the 
state  can  do  so. 

In  Western  Union  Tel.  Co.  v.  James,  162  U.  S.  650,  16 
Sup.  Ct.  Rep.  934,  40  L.  ed.  1105,  the  court  held  that  a  stat- 
ute of  the  state  of  Georgia,  "requiring  every  telegraph  cora- 
.pany  with  a  line  wholly  or  partly  within  that  state  to  re- 
ceive dispatches  on  payment  of  the  usual  charges  and  trans- 
mit and  deliver  them  with  due  diligence,  under  a  penalty  of 
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one  hundred  dollars,  is  a  valid  exercise  of  the  power  of  the 
state  in  relation  to  messages  by  telegraph  from  points  out- 
side of  and  directed  to  some  point  within  the  state."  The 
court  in  construing  that  statute  says:  "The  statute  in  ques- 
tion is  of  a  nature  that  is  in  aid  of  the  performance  of 
duty  of  the  company  that  would  exist  in  the  al)sence  of  any 
such  statute,  and  it  is  in  no  wise  obstructive  of  its  duty  as 
a  telegraph  company.  It  imposes  a  penalty  for  the  purpose 
of  enforcing  this  general  duty  of  the  company.  The  direc- 
tion that  the  delivery  of  the  message  shall  be  made  with  im- 
partiality and  in  good  faith  and  with  due  diligence  is  not 
an  addition  to  the  duty  which  it  would  owe  in  the  absence 
of  such  a  statute.  Can  it  be  said  that  the  imposition  of  a 
penalty  for  the  violation  of  a  duty  which  the  company  owed 
by  the  general  law  of  the  land  is  a  regulation  of  or  an  ob- 
struction to  interstate  commerce  within  the  meaning  of  that 
'clause  of  the  federal  constitution  under  discussion?  We 
think  not." 

In  Chicago  etc.  Ry.  Co.  v.  Solan,  169  U.  S.  133,  18  Sup. 
Ct.  Rep.  289,  42  L.  ed.  688,  it  was  held  that  "a  statute  of 
a  state  providing  that  no  contract  shall  exempt  any  rail- 
road corporation  from  the  liability  of  a  common  carrier,  or 
carrier  of  passengers,  which  would  have  existed  if  no  con- 
tract had  been  made  does  not,  as  applied  to  a  claim  for  any 
injury  happening  within  the  state  under  a  contract  for  in- 
terstate transportation,  contravene  the  provisions  of  the  con- 
stitution of  the  United  States  empowering  Congress  to  regu- 
late interstate  commerce."  The  court  said:  "Railroad  cor- 
porations, like  all  other  corporations  and  persons  doing  busi- 
ness within  the  territorial  jurisdiction  of  a  state,  are  sub- 
ject to  its  laws.  It  is  in  the  law  of  the  state  that  provisions 
are  to  be  found  concerning  the  rights  and  ^"**  duties  of 
common  carriers  of  persons  or  of  goods,  and  the  measures  by 
which  injuries  resulting  from  their  failure  to  perform  their 
obligation  may  be  prevented  or  redressed.  Persons  travel- 
ing on  interstate  trains  are  as  much,  entitled,  while  within  a 
state,  to  the  protection  of  that  state  as  those  who  travel  on 
domestic  trains.  A  carrier  exercising  his  calling  within  a 
particular  state,  although  engaged  in  the  business  of  inter- 
state commerce,  is  answerable,  according  to  the  law  of  the 
state,  for  acts  of  nonfeasance  or  of  misfeasance  committed 
within  its  limits.  If  he  fails  to  deliver  goods  to  the  proper 
consignee  at  the  right  time  and  place,  or  if  by  negligence  in 
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transportation  he  inflicts  injury  upon  the  person  of  a  pas- 
senger brought  from  another  state,  the  right  of  action  for 
the  consequent  damage  is  given  by  the  local  law.  It  is  equally 
within  the  power  of  the  state  to  prescribe  the  safeguards  and 
precautions  foreseen  to  be  necessary  and  proper  to  prevent 
by  anticipation  thovse  wrongs  and  injuries  which,  after  they 
have  been  inflicted,  the  state  has  the  power  to  redress  and  to 
punish.  The  rules  prescribed  for  the  construction  of  rail- 
roads, and  for  their  management  and  operation,  designed  to 
protect  persons  and  property,  otherwise  endangered  by  their 
use,  are  strictly  within  the  scope  of  the  local  law.  They 
are  not,  in  themselves,  regulations  of  interstate  commerce, 
although  they  control,  in  some  degree,  the  conduct  and  lia- 
bility of  those  engaged  in  such  commerce.  So  long  as  Con- 
gress has  not  legislated  upon  the  particular  subject,  they  are 
rather  to  be  regarded  as  legislation  in  aid  of  such  commerce, 
and  as  a  rightful  exercise  of  the  police  power  of  the  state 
to  regulate  rights  and  duties  of  all  persons  and  corporations 
within  its  limits. " 

We  have  made  investigation  for,  and  have  not  found,  stat- 
utes of  Congress  upon  the  subject  matter  of  sections  530  and 
531  of  Kirby's  Digest.  These  statutes  do  not  impose  any 
burdens  upon  interstate  commerce,  but  are  in  aid  of  it,  to 
the  extent  that  they  provide  for  the  enforcement  of  duties 
and  protection  of  rights  already  existing,  and  are  useful  and 
necessary  legislation,  and  are  valid,  in  the  absence  of  con- 
gressional legislation  inconsistent  with  them:  Chicago  etc. 
R.  R.  Co.  V.  Fuller,  17  Wall.  560,  21  L.  ed.  710;  Gulf  etc. 
Ry.  Co.  V.  Ileffley,  ^"^  158  U.  S.  98,  15  Sup.  Ct.  Rep.  802, 
39  L.  ed.  910;  Nashville  etc.  Ry.  Co.  v.  Alabama,  128  U. 
S.  96,  9  Sup.  Ct.  Rep.  28,  32  L.  ed.  352. 

In  Central  of  Georgia  Ry.  Co.  v.  Murphy,  196  U.  S.  194, 
25  Sup.  Ct.  Rep.  218,  49  L.  ed.  444,  cited  by  appellant,  the 
state  statute  in  question  imposed  upon  the  initial  or  any 
connecting  carrier  the  duty  of  tracing  freight  which  had  been 
lost,  damaged  or  destroyed  on  its  or  connecting  carrier's 
line,  and  of  informing  the  shipper,  in  writing,  when,  where, 
how  and  by  which  carrier  it  was  lost,  damaged  or  destroyed, 
and  of  giving  the  names  of  the  parties  and  their  official  posi- 
tion, if  any,  by  whom  the  truth  of  the  facts  set  out  in  the 
information  can  be  established;  and  provided  that  "if  the 
carrier  to  whidi  application  is  made  shall  fail  to  trace  said 
freight  and  give  said  information,  in  writing  within  the  time 
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prescribed,  it  shall  be  liable  for  the  value  of  the  freight  lost, 
damaged  or  destroyed,  in  the  same  manner  and  to  the  same 
amount  as  if  said  loss,  damage  or  destruction  occurred  on  its 
line."  The  court  held  that  statute  was  a  violation  of  the 
interstate  commerce  clause  of  the  federal  constitution  and 
void.  The  court,  in  considering  this  statute,  said:  "Without 
the  provisions  of  the  statute  in  question,  the  plaintiff  in  er- 
ror would  not  be  liable  to  the  shippers  in  this  case,  if,  with- 
out negligence,  they  delivered  the  consignment  in  good  con- 
dition to  the  succeeding  carrier.  This  they  offered  to  prove 
was  the  case.  But  if  this  statute  be  valid,  this  limitation  of 
liability  can  only  be  availed  of  by  the  railroad  company  by 
complying  with  the  provisions.  In  other  words,  before  it 
can  avail  itself  of  the  exemption  from  liability  beyond  its 
own  line,  provided  by  its  valid  contract,  the  initial  or  any 
connecting  carrier  must  comply  with  the  terms  of  the  stat- 
ute, and  must,  within  thirty  days  after  notification,  obtain 
and  give  to  the  shipper  the  information  provided  for  therein. 
This  is  certainly  a  direct  burden  upon  interstate  commerce, 
for  it  affects  most  vitally  the  law  in  relation  to  that  com- 
merce, and  prevents  the  exemption  provided  by  a  legal  con- 
tract between  the  parties  from  taking  effect,  except  upon 
terms  which  we  hold  to  be  a  regulation  of  interstate  com- 
merce  The  effect  of  such  a  statute  is  direct  and  im- 
mediate upon  interstate  commerce.  It  directly  affects  the  lia- 
bility of  the  carrier  of  freight  destined  to  points  outside  the 
state,  with  regard  to  the  transportation  of  articles  of  com- 
merce; ^^^  it  prevents  a  valid  contract  of  exemption  from 
taking  effect,  except  upon  a  very  onerous  condition,  and  it 
is  not  of  that  class  of  state  legislation  which  has  been  held  to 
be  rather  an  aid  to  than  a  burden  upon  such  commerce.  The 
statute  in  question  prevents  the  carrier  from  availing  itself 
of  a  valid  contract,  unless  such  carrier  comply  with  the  pro- 
visions of  the  statute  by  obtaining  information  which,  it  has 
no  means  of  compelling  another  carrier  to  give,  and  yet,  if 
the  information  is  not  obtained,  the  carrier  is  to  be  held 
liable  for  the  negligence  of  another  carrier  over  whose  con- 
duct it  has  no  control.  This  is  not  a  reasonable  regulation 
in  aid  of  interstate  commerce,  but  a  direct  and  immediate 
burden  upon  it."  No  such  objections  can  be  urged  against 
sections  530  and  531  of  Kirby's  Digest.  The  statutes  in  the 
two  cases  are  wholly  unlike. 
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Appellant  failed  to  deliver  the  cotton  on  the  surrender 
and  cancellation  of  the  bills  of  lading  issued  therefor,  and 
under  the  statutes  of  this  state  is  liable  to  appellee  for  dam- 
ages. But  appellant  insists  that,  according  to  the  bills  of 
lading,  it  was  to  transport  the  cotton  to  El  Dorado  and  de- 
liver it  to  the  care  of  the  compress  company,  and  that  when 
it  did  so  it  discharged  its  whole  duty,  and  was  thereby  re- 
lieved of  further  responsibility.  If  this  contention  be  correct, 
the  stipulation  in  the  bills  of  lading  by  which  appellant  un- 
dertook to  deliver  the  cotton  to  the  order  of  the  shipper  was 
meaningless.  According  to  the  stipulation,  it  could  not  have 
delivered  the  cotton  except  upon  the  production  of  the  bills 
of  lading  properly  indorsed;  for  this  was  notice  to  the  car- 
rier that  the  shipper  intended  to  retain  in  his  power  the 
ultimate  disposition  of  the  goods  (cotton).  The  failure  of 
the  legal  holder  of  the  bills  of  lading  to  appear  for  the  pur- 
pose of  receiving  the  cotton  when  it  reached  its  destination 
did  not  relieve  appellant  of  further  responsibility.  But  un- 
der the  contract  and  the  law  it  had  the  right  to  store  the  cot- 
ton with  the  compress  company  with  authority  and  direc- 
tions to  deliver  it  to  the  person  entitled  to  it  upon  the  pro- 
duction of  the  bills  of  lading  properly  indorsed.  Under  the 
contract  as  shown  by  the  bills  of  lading,  it  was  relieved  of 
liability  on  account  of  the  storage,  but  not  of  the  failure  to 
deliver  according  to  law :  See  Midland  Nat.  Bank.  v.  ^lissouri 
Pac.  R.  Co.,  132  Mo.  492,  55  Am.  St.  Rep.  505,  33  S.  W. 
521. 

Judgment  affirmed. 

Mr.  Justice  McCulloch  Dissented,  and  in  the  course  of  his  opinion 
said:  "I  do  not  agree  with  the  majority  of  the  court  in  holding  that 
the  liability  of  the  railway  company  for  the  loss  of  the  cotton  is 
established  by  undisputed  evidence,  and  that  the  trial  court  was  cor- 
rect in  directing  a  verdict  for  the  plaintiff.  The  cotton  was  consigned 
to  the  shipper's  order,  care  of  the  compress  company  at  El  Dorado. 
The  railway  company  complied  with  the  contract  by  delivering  it  to 
the  compress  company.  The  language  of  the  contract  was,  in  effect,  a 
selection  in  advance  by  the  consignee  of  a  place  of  delivery  and  a 
designation  of  an  agent  to  accept  delivery  for  him.  The  consignee 
cannot  complain  because  the  carrier  delivered  the  cotton  at  the  place 
and  to  the  agency  designated,  without  requiring  a  surrender  of  the  bill 
of  lading,  nor  can  the  assignee  of  the  consignee  complain,  unless  the 
statute  quoted  in  the  majority  opinion  prohibits  a  delivery  by  the 
carrier,  under  the  circumstances  of  this  case,  without  requiring  a  sur- 
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render  of  the  bill  of  lading.     I  do  not  think  that  the  statute  in  ques- 
tion has  any  application  to  the  facts. 

"In  the  absence  of  any  statute  on  the  subject,  it  is  the  duty  of  a 
common  carrier  of  freight,  either  by  land  or  water,  when  the  point  of 
destination  is  reached,  and  the  consignee  fails  to  call  for  the  property 
or  refuses  to  accept  it,  not  to  abandon  it,  but  to  properly  store  it 
for  the  benefit  of  the  consignee;  and  the  carrier  may,  when  it  has  no 
warehouse  of  its  own  for  bulky  freight  such  as  cotton,  grain  and  the 
like,  discharge  itself  from  further  liability  by  placing  the  goods  in 
store  with  a  responsible  warehouseman  for  the  benefit  of  the  owner. 
When  thus  delivered,  the  warehouseman  so  selected  becomes  the  agent 
and  bailee  of  the  owner.  The  carrier  is  not  bound  to  provide  storage 
of  its  own  for  bulky  freight  of  that  character:  2  Rorer  on  Eailroads, 
p.  1286;  Fisk  v.  Newton,  1  Denio,  45,  43  Am.  Dec.  149;  Alabama  etc. 
R.  Co.  V.  Kidd,  35  Ala.  209;  Green  etc.  Nav.  Co.  v.  Marshall,  48  Ind. 
596;  Merchants'  Dispatch  Co.  v.  Hallock,  64  111.  284." 


The  Efect  of  an  Assignment  of  a  bill  of  lading  on  the  rights  and 
liabilities  of  the  parties  is  the  subject  of  an  extended  note  to  National 
Bank  v.  Baltimore  etc.  R:  R.,  105  Am.  St.  Rep.  332-375.  The  ques- 
tion is  also  considered  in  the  case  of  Haas  v.  Citizens'  Bank,  144  Ala. 
562,  ante,  p.  61. 


DICKINSON     V.     ARKANSAS     CITY     IMPROVEMENT 

COMPANY. 

[77  Ark.  570,  92  S.  W.  21.] 

EQUITY  PLEADINGS. — Although  a  complaint  in  equity 
fails  to  state  a  cause  within  equity  jurisdiction,  it  should  not  be  dis- 
missed if  defendant's  cross-complaint  states  a  cause  within  such  juris- 
diction,    (p.    174.) 

EQUITY  JURISDICTION. — Equity  has  jurisdiction  of  a  cross- 
complaint  seeking  to  restrain  plaintiff  from  obstructing  streets  and 
alleys  upon  which  the  defendant's  land  abuts,     (p.  174.) 

EQUITY  JURISDICTION— Extent  of  EeUef.— If  a  court  of 
equity  rightfully  assumes  jurisdiction  for  one  purpose,  it  may  grant  all 
the  relief,  whether  legal  or  equitable,  to  which  any  of  the  parties 
show  themselves  entitled  in  the  subject  matter  of  the  controversy, 
(p.  174.) 

TAX  DEEDS — Description. — A  tax  deed  describing  the  land  as 
"part  E.  %,  N.  E.  V^,  Sec.  32,"  is  void  for  insufficiency  of  descrip- 
tion,    (p.   175.) 

TAX  DEEDS — Limitation  of  Actions. — A  tax  deed,  void  for 
uncertainty  of  description  of  the  land  intended  to  be  conveyed  does 
not  set  the  statute  of  limitations  in  operation,     (p.   175.) 

TAX  DEEDS — Sale  for  Excessive  Sum. — The  sale  of  an  entire 
tract  of  land  for  the  whole  of  the  taxes  assessed,  when  part  of  the 
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taxes  thereon  have  been  paid,  renders  the  sale  and  tax  deed  void. 
(p.  175.) 

LANDLORD  AND  TENANT — Adverse  Possession. — One  occu- 
pying land  as  a  tenant  cannot  acquire  title  by  limitation  against  his 
landlord.     Possession  thus  held   is   not   adverse,     (p.   176.) 

DEDICATION — Streets. — If  cotenants  plat  the  common  land 
into  lots  and  blocks,  with  streets  intervening,  and  divide  it  among 
themselves,  the  fact  that  the  land  so  divided  remains  in  the  ownershi|) 
of  such  cotenants  or  their  privies  will  not  prevent  the  dedication  from 
being    effective    among    themselves,     (p.    176.) 

DEDICATION — Bevocation  of. — If  tenants  in  common  plat 
the  common  land  into  lots  and  blocks,  with  streets  and  alleys  inter- 
vening, but  none  of  the  blocks  or  lots  are  ever  sold  to  third  persons, 
and  the  streets  and  alleys  are  never  thrown  open  to  the  public,  neither 
the  public  nor  third  persons  have  any  right  therein,  and  it  remains 
within  the  power  of  the  owners  to  revoke  the  dedication,     (p.   17G.) 

DEDICATION. — Revocation  of  a  dedication  of  land  may  be  ac- 
complished eitlier  by  an  affirmative  act  in  recalling  it  or  by  an  aban- 
donment of  the  scheme,  and  abandonnuMit  occurs  where  the  object 
of  the  use  for  which  the  property  is  dedicated  wholly  fails,     (p.  176.) 

DEDICATION — Revocation — Abandonment. — If  for  twenty 
years  after  land  has  been  platted  into  blocks,  lots  and  streets,  and 
dedicated  as  an  addition  to  a  city,  the  land  is  used  solely  for  farming 
purposes  without  the  sale  of  any  part  of  it  as  lots,  the  dedication 
must  be  deemed  to  have  been  abandoned  and  may  be  revoked,  (p. 
177.) 

DEDICATION — Effect  of  Abandonment. — A  conveyance  of 
blocks  and  lots,  describing  them  by  numbers  only,  passes  the  fee  to 
the  center  of  the  streets  and  alleys  on  which  they  abut,  subject  only 
to  the  right  of  the  public  to  use  the  streets  as  highways,  and  when 
the  streets  are  vacated  or  the  use  abandoned,  they  revert  to  the  own- 
ers of  the  adjoining  lots.      (p.  178.) 

LANDLORD  AND  TENANT— Renewal  of  Lease,— If  a  tenant 
holds  over,  and  he  and  the  landlord  are  unable  to  agree  upon  the 
terms  of  the  renewal  of  the  lease,  and  the  landlord  claims  that  the 
tenant  agreed  to  pay  a  certain  amount  as  rent,  this  may  be  taken 
as  an  admission  by  the  landlord  as  to  the  amount  of  rent  due. 
(p.    179.) 

J.  W.  Dickinson,  for  the  appellant. 

F.  M.  Rogers  and  W.  C.  IMcCain,  for  the  appellee. 

«''i  Mcculloch,  J.  in  ISSl  John  D.  Adams,  Mrs  M. 
L.  Dickinson,  wife  of  J.  W. ,  Dickinson,  and  ]\Irs.  ^I.  W. 
Lewis,  wife  of  E.  C.  Lewis,  owned,  as  tenants  in  common,  a 
large  body  of  land  situated  near  the  corporate  limits  of  the 
town  of  Arkansas  City.  Mrs.  Dickin.son  also  owned  sepa- 
rately an  adjoining  tract  containing  eighty  acres.  Anticipat- 
ing a  rapid  gr<\\vth  of  the  town  so  as  to  encompass  the  land, 
the  parties  named  laid  off  the  said  land  into  blocks  and  lots 
with  streets,  avenues  and  alleys  intervening,  and  platted  them 
as  an  addition  to  the  town.     There  were  three  separate  plats, 
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one  called  "Highland  Addition,"  another  "North  Highland 
Addition"  and  the  other  "Dickinson's  Addition."  Two  of 
the  plats  were  never  placed  of  record,  and  the  other  was 
recorded  since  the  commencement  of  this  litigation.  Nor 
have  the  corporate  limits  of  the  town  ever  been  extended  so  as 
to  embrace  any  part  of  the  land  in  question.  After  platting 
the  lands,  the  parties  partitioned  among  themselves  the  lands 
held  in  common,  and  executed  partition  ^''^  deeds  describing 
the  lots  and  block  by  numbers  and  reciting  the  fact  that 
they  dedicated  to  the  public  use  all  the  streets  and  alleys 
(except  certain  therein  named),  and  reserved  two  blocks  to 
be  held  in  common  ' '  for  park  purposes  and  other  uses  as  they 
may  hereafter  determine." 

On  June  15,  1882,  they  formed  a  domestic  corporation 
called  the  Arkansas  City  Real  Estate  and  Improvement  Com- 
pany, and  each  conveyed  to  said  corporation  certain  lots  and 
blocks  embraced  in  said  additions.  The  plaintiff  herein,  Ar- 
kansas City  Improvement  Company,  a  foreign  corporation, 
acquired  title  to  said  lots  and  blocks  under  mesne  conveyances 
from  said  Arkansas  City  Real  Estate  and  Improvement  Com- 
pany, as  recited  in  the  opinion  of  this  court  in  the  case  of 
Steers  v.  Kinsey,  68  Ark.  360,  58  S.  W.  1050,  wherein  the 
title  was  adjudged  to  be  in  said  Arkansas  City  Improvement 
Company.  Appellants  Lewis  and  Mrs.  Dickinson  acquired 
title  to  all  the  lots  and  blocks  not  conveyed  as  aforesaid  to 
said  corporation.  In  all  the  conveyances  referred  to,  the 
property  conveyed  is  described  by  lot  and  block  numbers 
and  without  any  other  description. 

None  of  the  streets,  avenues  and  alleys  marked  on  the  plats 
were  ever  thrown  open  to  public  use  or  opened  at  all,  and  no 
effort  has  ever  been  made,  before  the  commencement  of  this 
suit,  to  have  them  thrown  open  to  use.  Some  of  the  land  em- 
braced in  the  so-called  addition  has,  up  to  the  trial  of  this 
case  below,  been  in  cultivation  as  a  farm,  and  a  considerable 
portion  of  it  is  woodland  and  thickets  of  undergrowth.  Farm- 
houses remain  in  the  platted  streets,  farm  fences  cross  them, 
and  the  land  is  intersected  by  two  public  roads  running  ir- 
regularly without  regard  to  the  platted  streets. 

In  the  case  of  Steers  v.  Kinsey,  68  Ark.  360,  58  S.  W.  1050, 
a  receiver  was  appointed  by  the  court,  who  took  charge  of  the 
lots  and  blocks  owned  by  the  Arkansas  City  Improvement 
Company,  and  rented  the  same  as  a  farm  to  J.  W.  and  M.  L. 
Dickinson  from  the  vear  181)6  until  the  termination  of  that 
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suit  in  1900,  and  from  then  up  to  and  including  the  year 
1902,  Dickinson  and  wife  rented  the  land  from  the  Arkansas 
City  Improvement  Company.  The  leases  to  Dickinson  and 
wife  were  in  writing,  and  some  of  them  stipulated  that  said 
lessees  should  keep  up  the  fences  and  other  improvements ; 
and  they  rebuilt  fences  which  had  been  washed  away  by 
'^''^  overflows,  and  in  doing  so  fenced  up  blocks,  streets,  al- 
leys, etc.,  into  a  farm. 

At  the  expiration  of  the  year  1902  the  parties  were  un- 
able to  agree  upon  terms  of  lease  for  the  succeeding  year,  and 
the  present  controversy  then  arose.  The  Dickinsons  claimed 
that  the  streets,  avenues  and  alleys  had  been  dedicated  to  the 
public  use,  demanded  that  the  same  be  thrown  open  to  such 
ase,  and  threatened  to  tear  down  the  fences  obstructing  the 
platted  streets  and  alleys.  This  suit  was  then  commenced  in 
the  chancery  court  of  Arkansas  county  by  the  Arkansas  City 
Improvement  Company  against  the  Dickinsons  to  restrain  the 
latter  from  tearing  down  the  said  fences  and  from  inter- 
fering with  plaintiff  in  renting  the  land. 

It  is  also  alleged  in  the  complaint  that  the  Dickinsons  were 
claiming  title  to  fifty-five  acres  of  said  land  owned  by  plain- 
tiff under  tax  sales  alleged  to  be  void,  and  the  prayer  is  also 
for  a  cancellation  of  said  tax  deeds.  A  part  of  the  land  was 
assessed  for  taxation  in  the  name  of  ]\I.  L.  Dickinson  as  owner 
for  the  year  1895  under  the  following  description:  "Part  E. 
i/o,  N.  E.  1/4,  sec.  32,  T.  12  S.,  R.  1  W.,  55  acres";  and  was 
sold  under  that  description  by  the  collector  of  taxes  on  June 
8,  1896,  to*  P.  N.  Thane,  wife  of  the  receiver,  H.  Thane,  who 
assigned  the  certificate  of  purchase  to  C.  F.  Dickinson,  son 
of  J.  W.  and  M.  L.  Dickinson.  Pursuant  to  the  tax  sale  a 
deed  was  executed  by  the  clerk  to  C.  F.  Dickinson  according 
to  the  above  description,  who  conveyed  to  J.  W.  Dickinson. 
The  same  land  was  assessed  for  taxation  in  the  same  name  for 
the  year  1897  under  the  following  description:  "Frl.  E.  1/2, 
N.  E.  1/4,  sec.  32,  T.  12  S.,  R.  1  W.,"  and  was  sold  under  that 
description  by  the  collector  to  J.  W.  Dickinson,  who  received 
a  clerk's  tax  deed  therefor.  For  the  same  years  a  part  of 
the  same  sectional  subdivision  was  assessed  for  taxation  in  the 
name  of  Arkansas  City  Improvement  Company  under  the  fol- 
lowing description:  ''Pt.  E.  1/2  N.  E.  14,  sec.  32,  T.  12  S., 
R.  1  W.,  25  acres";  and  the  taxes  extended  against  it  were 
paid  by  that  company. 
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The  defendants  filed  an  answer  and  eross-complaint,  claim- 
ing title  to  fifty-five  acres  in  the  east  half  of  northeast  quarter 
of  section  32  under  said  tax  deeds,  and  asserting  a  right  to 
have  all  of  said  platted  streets,  avenues  and  alleys  in  said 
addition  thrown  ^''^  open  in  accordance  with  said  alleged 
dedication,  and  they  prayed  that  the  plaintiff  be  restrained 
from  obstructing  the  same  with  fences.  They  also  pleaded 
title  by  adverse  possession  of  the  fifty-five  acres  for  a  period 
of  two  years  under  said  tax  deeds.  Subsequently  M.  W.  and 
E.  W.  Lewis  were  made  defendants  on  their  own  motion,  and 
filed  answer  adopting  the  answer  and  cross-complaint  of  their 
codefendants,  and  joined  in  the  prayer  for  affirmative  relief 
as  to  the  opening  of  the  streets,  etc. 

The  cause  was  heard  upon  the  pleadings  and  exhibits, 
deeds,  plats  and  other  documentary  evidence,  and  the  deposi- 
tions of  witnesses  taken  by  both  sides,  and  a  final  decree  was 
rendered,  dismissing  the  cross-complaint  for  want  of  equity 
and  granting  the  relief  prayed  for  in  the  complaint. 

All  of  the  defendants  appealed. 

^"^^  Upon  the  threshold  of  the  case  here,  appellants  pre- 
sent the  question  that  the  cause  of  action  stated  in  the  com- 
plaint, and  the  relief  prayed  for,  are  not  within  the  jurisdic- 
tion of  a  court  of  equity,  and  that  for  that  reason  the  com- 
plaint should  have  been  dismissed.  Conceding  that  the  com- 
plaint stated  no  grounds  for  the  exercise  of  equity  jurisdic- 
tion, the  cross-complaint  of  the  defendants,  in  seeking  to 
restrain  the  plaintiff  from  obstructing  the  streets  and  alleys 
upon  which  the  lots  and  blocks  owned  by  defendants  abutted, 
stated  a  ^"^^  cause  of  action  clearly  cognizable  in  equity 
(Davies  v.  Epstein,  77  Ark.  221,  92  N.  W.  19;  Texarkana  v. 
Leach,  66  Ark.  40,  74  Am.  St.  Rep.  68,  48  S.  W.  807 ;  Packet 
Co.  v.  Sorrels,  50  Ark.  466,  8  S.  W.  683),  and  thus  supplied 
the  defects  in  jurisdiction:  Radcliffe  v.  Scruggs,  46  Ark.  96; 
Crease  v.  Lawrence,  48  Ark.  312,  3  S.  W.  196. 

Where  the  court  of  equity  riglitfully  assumes  jurisdiction 
for  one  purpose,  it  may  grant  all  the  relief,  either  legal  or 
equitable,  to  which  any  of  the  parties  show  themselves  enti- 
tled in  the  subject  matter  of  the  controversy :  Crease  v.  Law- 
rence, 48  Ark.  312,  3  S.  W.  196 ;  Haukins  v.  Layne,  48  Ark. 
544,  3  S.  W.  821;  Apperson  v.  Burgett,  33  Ark.  328;  Conger 
V.  Cotton,  37  Ark.  286 ;  Bonner  v.  Little,  38  Ark.  397. 

There  remain  two  questions  to  dispose  of,  viz.,  the  claim  of 
title  of  the  Dickinsons,  appellants,  under  the  tax  deeds  and 
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by  adverse  possession  for  the  statutory  period  of  limitation, 
and  the  right  of  appellants  to  require  the  opening  of  the 
streets  and  alleys  laid  out  on  the  plat  of  the  three  additions. 

The  tax  sale  of  1896,  and  the  deed  executed  pursuant  there- 
to, describing  the  land  as  "part  E.  i/o,  N.  E.  i/i,  sec.  32,  T. 
12  S.,  R.  1  W.,"  were  void  because  of  the  imperfect  and  un- 
certain description :  Schattler  v.  Cassinelli,  56  Ark.  172,  19 
S.  W.  746 ;  Cooper  v.  Lee,  59  Ark.  4G0,  27  S.  W.  970 ;  Little 
H(K-k  etc.  Ry.  Co.  v.  liuggins,  64  Ark.  432,  43  S.  W.  145; 
Rhodes  v.  Covington,  69  Ark.  357,  63  S.  W.  799. 

Nor  does  the  two  years  statute  of  limitation  run  under  a 
(Iced  containing  such  description.  A  deed  failing  to  describe 
the  land  is  equivalent  to  no  deed  at  all.  In  order  to  put  this 
statute  in  operation,  the  adverse  holding  must  be  under  a 
deed  purporting  to  convey  tlie  land  pursuant  to  a  tax  sale. 
The  deed  under  which  appellants  claim  to  have  held  does  not 
purport  to  convey  the  title  to  any  land,  because  none  is  de- 
scribed therein :  Rhodes  v,  Covington,  69  Ark.  357,  63  S.  W. 
799. 

The  second  tax  deed  under  which  appellants  claim  title  is 
void  for  a  different  reason.  Conceding  that  the  description 
"Frl.  E.  i/o,  N.  E.  14,  sec.  32,  T.  12  S.,  R.  1  W.,"  where  the 
section  is  not  in  fact  fractional,  is  sufficient  to  describe  the 
whole  of  the  east  half  of  the  northeast  quarter,  the  record 
shows  that  appellee  paid  taxes  for  the  same  year  on  part  of 
the  same  subdivision,  and  this  being  true,  a  sale  of  the  tract 
for  the  whole  of  the  taxes  assessed,  when  part  of  the  taxes 
thereon  had  been  paid,  renders  the  sale  void.  A  tax  sale 
made  for  an  excessive  amount  is  void :  °''''  Goodrum  v.  Ayers, 
56  Ark.  93,  19  S.  W.  97;  Cooper  v.  Freeman  L.  Co.,  61  Ark. 
36,  31  S.  W.  981,  32  S.  W.  494;  Kirker  v.  Daniels,  73  Ark. 
263,  83  S.  W.  912. 

Appellant's  plea  of  the  statute  of  limitation  under  this  deed 
cannot  be  sustained,  for  the  rea.son  that  they  were  in  possession 
of  the  land  as  tenants  of  appellee,  and  the  possession  was  not 
adverse.  They  could  not  acquire  title  by  limitation  while 
occupying  the  lands  as  tenants  of  appellee.  Possession  thus 
held  was  not  adverse  to  the  rights  of  the  landlord. 

Did  appellants  have  the  right  to  require  the  opening  of  the 
streets  and  alleys  indicated  on  the  plats  of  the  several  addi- 
tions? 

In  the  recent  case  of  Davies  v.  Epstein,  77  Ark.  221,  92 
N.  W.  19,  we  approved  the  generally  established  doctrine  that 
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"an  owner  of  land,  by  laying  out  a  town  upon  it,  platting  it 
into  blocks  and  lots  intersected  by  streets  and  alleys,  and  sell- 
ing lots  by  reference  to  the  plat,  dedicates  the  streets  and 
alleys  to  the  public  use,  and  such  dedication  is  irrevocable." 
It  is  equally  well  established  that  "merely  laying  out  grounds, 
or  merely  platting  and  surveying  them,  without  actually 
throwing  them  open  to  public  use  or  actually  selling  lots  with 
reference  to  the  plat,  will  not,  as  a  general  rule,  show  a  dedi- 
cation": Holly  Grove  v.  Smith,  63  Ark.  5,  37  S.  W.  956; 
Elliott  on  Roads,  sec.  117 ;  United  States  v.  Chicago,  7  How. 
185,  12  L.  ed.  660. 

In  the  case  at  bar  none  of  the  streets  and  alleys  were  actu- 
ally thrown  open  to  use,  and  no  sales  of  lots  to  third  parties 
are  shown  to  have  been  made.  However,  we  think  that  the 
fact  that  lots  and  blocks  are  still  owned  by  the  several  al- 
leged dedicators,  or  their  privies,  is  of  the  same  force  in 
effectuating  the  dedication  inter  sese  as  if  sales  of  lots  had 
been  made  to  third  parties.  Either  may  object  to  a  revoca- 
tion of  the  dedication,  if  the  objection  be  manifested  in  apt 
time. 

The  question  presented  now  is  not  so  much  that  of  the  or- 
iginal intention  on  the  part  of  the  owners  to  dedicate  to  the 
public  use,  but  whether  the  dedication  has  been  revoked  by 
the  dedicators  by  an  abandonment  of  the  scheme  in  further- 
ance of  which  the  original  dedication  was  intended.  None 
of  the  lots  and  blocks  having  been  sold  to  third  parties,  and 
the  streets  and  alleys  never  having  been  thrown  open  to  pub- 
lic use,  neither  the  public  nor  any  third  parties  have  rights 
in  the  dedication.  It  therefore  remained  within  the  power 
of  the  owners  to  revoke  the  dedication :  Elliott  '^'^^  on  Roads, 
sec.  150 ;  Holly  Grove  v.  Smith,  63  Ark.  5,  37  S.  W.  956 ;  Peo- 
ple V.  Underbill,  144  N.  Y.  316,  39  N.  E.  333;  Steinauer  v. 
Tell  City,  146  Ind.  490,  45  N.  E.  1056. 

The  revocation  may  be  accomplished  either  by  an  affirma- 
tive act  in  recalling  it  or  by  an  abandonment  of  the  scheme. 
The  question  of  abandonment  is  one  of  fact,  and  may  be 
said  to  occur  where  the  object  of  the  use  for  which  the  prop- 
erty is  dedicated  wholly  fails :  Bayard  v.  Hargrove,  45  Ga.  342 ; 
Board  of  Education  v.  Edson,  18  Ohio  St.  221,  98  Am.  Dec. 
114 ;  Campbell  v.  Kansas  City,  102  Mo.  326,  13  S.  W.  897,  10 
L.  R.  A.  593;  Board  of  Commissioners  Mahoning  County  v. 
Young,  8  C.  C.  A.  27,  59  Fed.  96 ;  State  v.  Travis  County,  85 
Tex.  435,  21  S.  W.  1029. 
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It  has  been  often  said  that  the  fact  of  dedication  depends 
wholly  upon  the  intent,  as  manifested  by  open  and  visible  acts, 
to  appropriate  the  land  to  public  use;  and  it  is  equally  true 
that  the  fact  of  revocation  by  abandonment  dei)ends  upon  the 
intent,  as  manifested  by  open  and  visible  acts,  to  abandon  the 
purpose  in  furtheratice  of  which  the  dedication  was  designed. 
Now,  in  this  case  not  a  single  lot  has  been  sold  in  this  "paper 
city,"  nor  a  single  one  of  the  streets  thrown  open  to  public 
use.  For  more  than  twenty  years  since  the  alleged  dedica- 
tion no  effort  has  been  made  by  the  owners  or  anyone  else, 
so  far  as  the  proof  discloses,  to  bring  the  land  within  the  lim- 
its of  the  incorporated  town  of  Arkansas  City.  On  the  con- 
trary, the  land  has  been  continuously  fenced  and  cultivated 
as  a  farm.  Where  the  fences  were  washed  away  by  overflow 
they  were  rebuilt,  and  the  platted  streets  again  obstructed 
thereby.  The  conclusion  is  irresistible  from  these  circum- 
stances that  the  whole  scheme  for  making  the  additions  to  the 
town  of  Arkansas  City  has  failed,  and  has  been  abandoned. 
It  is  true  that  one  of  the  appellants  testifies  that  he  expects, 
at  some  time,  to  sell  the  lots  and  to  have  the  territory  added 
to  the  town,  but  there  is  nothing  in  the  testimony  to  warrant 
a  definite  or  reasonable  expectation  that  such  scheme  may  soon 
be  accomplished.  It  appears  to  be  more  a  hope  for  future 
results  rather  than  a  definite  present  intention  to  bring  about 
the  result.  There  is  nothing  shown  to  manifest  such  intent 
until  the  parties  had  disagreed  about  the  terms  of  renting 
the  lands  again  for  farm  purposes,  and  this  suit  resulted. 
It  was  then  too  late,  after  the  abandonment  of  the  scheme, 
for  either  of  the  owners  to  insist  upon  a  dismemberment  of  the 
farm  property  by  throwing  open  the  streets  and  alleys  inter- 
secting it. 

57J>  yf^Q  think  the  chancellor  was  correct  in  holding  that 
the  alleged  dedication  was  not  still  in  force,  and  that  appel- 
lants could  not  demand  the  o{)eniug  of  the  platted  streets, 
avenues  and  alleys. 

It  is  contended  by  appellants  that  no  title  passed  to  the 
streets  and  alleys  on  which  the  lots  and  blocks  of  appellee 
abutted  because  the  conveyances  under  which  appellee  holds 
describes  the  property  conveyed  only  by  lot  and  block  num- 
bers. 

A  conveyance  of  lots  and  blocks,  describing  them  by  num- 
bers oidy,  passes  the  fee  to  center  of  the  streets  and  alleys  on 
which  they  abut,  subject  only  to  the  rights  of  the  public  to 
Am.   St.   Kef).,  Vol.   113—12 
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use  the  same  as  highways;  and  when  the  streets  are  vacated 
or  the  use  abandoned,  they  revert  to  the  owners  of  abutting 
lots :  Taylor  v.  Armstrong,  24  Ark.  102 ;  Packet  Co.  v.  Sorrels, 
50  Ark.'^466;  Thoms'en  v.  McCormiek,  136  111.  135,  26  N.  E. 
373 ;  Bayard  v.  Hargrove,  45  Ga.  342 ;  Harrison  v.  Augusta 
Factory,  73  Ga.  447 ;  Elliott  on  Uoads,  sec.  886 ;  Banks  v. 
Ogden,  2  Wall.  57,  17  L.  ed.  818,  13  Cyc.  492. 

It  follows  that  the  dedication  never  having  been  in  any  way 
accepted  by  the  public,  and  having  been  revoked  by  abandon- 
ment of  the  scheme  for  converting  the  lands  into  additions 
to  the  adjacent  town,  the  title  to  the  streets,  avenues  and  al- 
leys passed  to  the  owners  of  abutting  platted  lots  and  blocks 
as  grantees  of  the  original  dedicators;  that  is  to  say,  they 
own  to  the  center  of  the  platted  streets,  etc.,  and  of  course 
where  they  own  the  lots  on  both  sides  it  carries  the  title  to 
the  whole  street. 

This  applies  also,  of  course,  to  appellants  as  owners  of  some 
of  the  lots  and  blocks  and  their  title  to  the  center  of  the  streets 
on  which  their  lots  abut  is  not  disputed.  Nor  is  their  right  to 
reasonable  means  of  ingress  and  egress  to  and  from  their  prop- 
erty disputed.  That  is  expressly  recognized,  and  hot  involved 
in  this  litigation.  It  is  only  their  right  to  have  the  streets 
and  alleys,  as  such,  thrown  open  to  use  which  is  denied  by 
appellee,  and  which  by  this  decision  is  denied  to  them. 

The  decree  is  therefore  affirmed. 

ON  REHEARING. 

McCULLOCH,  J.  The  court  rendered  a  personal  decree 
against  J.  W.  Dickinson,  one  of  the  defendants,  for  the  sum 
of  '^^^  one  hundred  and  fourteen  thousand  dollars  for  rent 
for  the  year  1903  for  thirty  and  two-fifths  acres  of  the  land 
in  controversy,  referred  to  as  a  part  of  the  southeast  quarter 
of  section  29  lying  west  of  John's  Bayou.  The  evidence  sup- 
ports the  finding  of  the  chancellor  as  to  the  number  of  acres 
cultivated  by  Dickinson,  but  there  is  no  satisfactory  showing 
as  to  how  much  of  it  was  owned  by  appellants  and  how  much 
by  appellee.  Counsel  for  appellee  in  their  original  brief,  as 
well  as  the  brief  on  petition  for  rehearing,  do  not  point  out 
the  evidence  sustaining  the  finding,  and  we  are  unable  to  dis- 
cover any  in  the  record. 

Appellant  J.  W.  Dickinson,  in  his  petition  for  rehearing, 
contends  that  appellee  agreed  with  him  upon  a  rental  of  fifty 
dollars  for  a  subsequent  year,  and  urges  this  as  an  admission 
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by  appellee  of  the  proper  amount  for  the  year  1903.  This 
contention  cannot  be  viewed  in  any  other  light  than  as  an 
admission  by  him  that  the  proper  amount  of  rent  should  be 
fifty  dollars,  and  justifies  us  in  sustaining  the  decree  to  that 
extent.  So,  if  appellee  will,  within  ten  days,  remit  the  decree 
for  rent  down  to  fifty  dollars,  the  same  will  be  affirmed ;  other- 
wise that  part  of  the  decree  will  be  reversed  and  the  cause 
remanded,  with  directions  to  the  chancellor  to  hear  further 
proof  and  ascertain  the  amount  due  for  rent. 

In  all  other  respects  the  petition  for  rehearing  is  denied, 
and  the  decree  stands  aflSrmed.  The  cost  of  appeal  will  be 
adjudged  against  the  other  appellants. 


An  Abutting  Owner  on  a  Public  Street,  in  addition  to  his  right  with 
the  public  to  the  use  of  the  street  from  end  to  end  for  passage,  has 
an  individual  property  right  in  that  part  of  the  street  necessary  to 
free  and  convenient  egress  and  ingress  to  his  property,  which  cannot 
be  interfered  with  without  the  wrongdoer  being  answerable:  O'Brien  v. 
Central  Iron  etc.  Co.,  158  Ind.  218,  92  Am.  St.  Eep.  305.  The  gen- 
eral rule  is,  however,  that  to  entitle  an  individual  to  maintain  an 
action  for  damages  resulting  from  the  obstruction  of  a  highway,  or  a 
suit  in  equity  to  prevent  the  obstruction,  he  must  have  sustained  dam- 
ages differing  not  merely  in  degree,  but  in  kind  from  the  damages 
sustained  by  the  general  public:  Tilly  v.  Mitchell,  121  Wis.  1,  105  Am. 
St.  Eep.  1007;  Little  Rock  etc.  Ky.  Co.  v.  Newman,  73  Ark.  1,  108  Am. 
St.  Rep.  17. 

What  Constitutes  Color  of  Title  within  the  meaning  of  the  law  of  ad- 
verse possession  is  the  sub.iect  of  an  extended  note  to  Power  v. 
Kitching,  88  Am.  St.  Rep.  701-729.  At  pages  708-711  of  this  note  will 
be  found  a  consideration  of  the  certainty  of  description  requisite  to 
constitute  a  writing  color  of  title. 

The  Estoppel  of  a  Tenant  to  Deny  his  landlord's  title  is  the  subject 
of  an  extended  note  to  Davis  v,  Williams,  89  Am.  St.  Rep.  62-115. 

A  Dedication  of  Property  for  a  Public  Street,  to  become  effective, 
must  ordinarily  be  accepted.  Formal  acceptance,  however,  is  not 
necessary;  acceptance  may  be  inferred  from  acts  of  recognition, 
control,  or  user:  See  Kelsoe  v,  Oglethorpe,  120  Ga.  951,  102  Am.  St. 
Rep.  138,  and  cases  cited  in  the  cross-reference  note  thereto;  mon- 
ographic note  to  Whitesides  v.  Green,  57  Am.  St.  Rep.  752. 
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ANDERSON  &  COMPANY  v.  DIAZ. 

[77  Ark.  606,  92  S.  W.  861.] 

SALOONS — Liability  of  Keeper  for  Assault. — A  patron  of  a 
saloon  who,  while  lying  drunk  therein,  is  assaulted  by  a  stranger  is 
not  entitled  to  recover  damages  therefor  from  the  saloon-keeper, 
(p.  181.) 

MASTER  AND  SERVANT — ^Liability  of  Saloon-keeper  for  As- 
sault by  Bar-keeper. — A  saloon-keeper  is  not  liable  for  an  assault 
on  one  of  his  patrons  committed  by  his  bar-keeper  not  in  the  scope 
of  his  employment,     (p.  181.) 

SALOONS — Liability  of  Keeper  of. — A  saloon-keeper  does  not 
hold  himself  out  to  the  public  as  a  protector  of  his  patrons,  and  is 
not  bound  to  the  same  degree  of  care  to  protect  them  as  is  required 
of  an  innkeeper  or  a  common  carrier,     (p.  181.) 

J.  H.  Harrod  and  W.  A.  Oldfield,  for  the  appellant. 

L.  F.  Reeder,  E.  Neill  and  Young  &  Casey,  for  the  ap- 
pellee. 

®*®  WOOD,  J.  Appellant  was  a  corporation,  carrying  on 
a  retail  liquor  business  in  Batesville,  Arkansas.  Arthur  An- 
derson was  in  its  employ  as  bartender.  The  appellee  for  his 
cause  of  action  alleges:  "That  on  the  twelfth  day  of  January, 
1903,  the  plaintiff  was  an  occupant  and  patron  of  the  de- 
fendant corporation's  place  of  business  in  its  saloon  at  Bates- 
ville, Arkansas,  and  that  while  in  the  said  house  he  became 
somewhat  intoxicated,  and  had  lain  down,  and  was  asleep  in 
said  defendant's  house.  That  while  so  asleep  he  was  as- 
saulted by  the  defendant,  A.  Ramsey  Weaver,  who  was  a 
patron  of  the  said  company,  and  Arthur  Anderson,  who  was 
at  the  time  in  the  service  of  the  said  saloon  company  as 
bartender,  in  a  most  brutal,  wanton,  malicious  and  cruel  man- 
ner by  pouring  alcohol  on  the  plaintiff's  foot  and  setting  fire 
to  the  same,  by  reason  "**^  of  which  the  plaintiff's  foot  was 
severely  burned  before  he  could  extinguish  the  fire.  That 
the  said  Arthur  Anderson  furnished  the  alcohol  to  the  said 
Ramsey  Weaver  from  defendant  company's  saloon,  and  aided, 
assisted  and  abetted  the  said  Ramsey  Weaver  in  putting  the 
same  upon  the  foot  of  the  plaintiff',  and  also  himself  poured 
some  of  the  alcohol  on  plaintiff's  foot.  That  by  reason  of  said 
assault  this  plaintiff  was  severely  burned,  and  suffered,  and 
has  suffered  since  said  time,  and  continues  to  suffer,  the  most 
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excruciating  and  painful  agony  to  which  human  beings  are 
subjected. ' ' 

The  damages  were  laid  at  five  thousand  dollars,  for  which 
judgment  was  asked. 

The  answer  denied  the  allegations  of  the  complaint.  There 
was  proof  to  support  the  allegations  of  the  complaint.  There 
was  no  proof  and  no  claim  that  appellant  was  negligent  in 
employing  or  retaining  its  bartender,  Arthur  Anderson.  The 
cau.se  was  submitted  to  the  jury  upon  the  proof  and  instruc- 
tions, and  they  returned  a  verdict  for  one  thousand  dollars, 
and  judgment  was  entered  accordingly,  which  this  appeal 
seeks  to  reverse. 

608  ^aj5  appellant  liable? 

The  decision  in  Gage  v.  Harvey,  66  Ark.  68,  shows  that 
there  is  no  statutory  liability.  The  sale  of  liquor  at  appel- 
lant's place  of  business  was  not  the  proximate  cause  of  the 
injury'.  Nor  was  appellant  liable  according  to  any  of  the 
rules  of  the  common  law :  Black  on  Intoxicating  Liquors,  sec. 
281 ;  Cruse  v.  Aden,  127  111.  231,  20  N.  E.  73,  3  L.  R.  A.  327 ; 
Struble  v.  Nodwift,  11  Ind.  64. 

The  cruel  act  of  its  agent,  Arthur  Anderson,  was  clearly 
beyond  the  line  of  his  employment.  The  master  is  not  liable 
for  the  acts  of  his  servant  that  are  beyond  the  scope  of  his 
employment:  Cooley  on  Torts,  p.  627.  "Where  a  servant 
quits  sight  of  the  object  for  which  he  was  employed,  and, 
without  having  in  view  his  master's  orders,  pursues  that  which 
his  own  malice  suggests,"  the  master  will  not  be  liable  for  his 
acts:  McManus  v.  Crickett,  1  Ea.st,  106.  The  "test,"  says 
the  supreme  court  of  Nebraska,  of  the  master's  liability  is  not 
whether  a  given  act  was  done  during  the  existence  of  the 
servant's  employment,  but  whether  it  was  committed  in  the 
prosecution  of  the  master's  business:  Davis  v.  Houghtellen. 
33  Neb.  582,  50  N.  W.  765,  14  L.  R.  A.  737. 

Appellee  mistakes  tiie  law  in  saying  "that  there  is  no  dis- 
tinction between  the  duty  that  the  proprietors  of  a  saloon 
owe  their  patrons"  and  that  which  a  common  carrier  owes  its 
passengers,  or  an  innkeeper  his  guests.  There  is  a  difference 
as  wide  as  the  poles.  The  saloon-keeper  does  ngt  hold  him- 
self out  to  the  public  as  the  protector  of  those  who  may  be 
patrons  of  his  saloon.  His  business  the  rather  advertises  him 
the  other  way.  But  the  common  carrier  and  the  innkeeper 
hold  themselves  forth  as  providing  for  the  comfort  and  safety 
of  all  who  may  seek  their  services — a  "refuge  through  their 
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portals."  It  is  strictly  their  duty  and  ^^  their  business  to 
exercise  the  proper  care  to  look  after  and  to  protect  their 
passengers  and  guests  from  insult  and  injury:  Britton  v.  At- 
lanta etc.  Ry.  Co.,  88  N.  C.  536,  43  Am.  Rep.  749.  Not  so  with 
the  saloon-keeper. 

The  doctrine  announced  above  is  supported  by  the  ca.ses 
cited  in  appellant's  brief  and  by  the  following:  Story  v.  Ash- 
ton,  L.  R.  4  Q.  B.  476 ;  Stone  v.  Hills,  45  Conn.  44,  29  Am. 
Rep.  635;  Wood  on  Master  and  Servant,  546;  Whittaker's 
Smith  on  Negligence,  199;  "Wharton's  Law  of  Negligence,  sec. 
168 ;  and  numerous  cases  cited  in  notes  to  these. 

The  judgment  is  reversed  and  the  cause  is  dismissed. 


The  Liability  of  Liquor  Sellers  for  the  acts  of  persons  becoming  in- 
toxicated is  the  subject  of  a  monographic  note  to  Mastad  v.  Swedish 
Brethren,  85  Am.  St.  Rep.  449-454.  A  saloon-keeper  is  bound  to  use 
reasonable  care  to  protect  his  guests  and  patrons  from  injury  at  the 
hands  of  vicious  or  lawless  persons  whom  he  knowingly  permits  to 
be  in  or  about  his  saloon;  and  he  is  therefore  liable  to  a  guest  who,  in 
his  presence,  is  injured  by  the  act  of  a  third  person  in  pouring  alcohol 
on  the  guest  while  asleep,  and  then  setting  it  on  fire:  Curran  v.  Olson, 
88  Minn.  307,  97  Am.  St.  Rep.  517.  To  the  same  effect,  see  Rommel  v. 
Schambacher,  120  Pa.  579,  6  Am.  St.  Rep.  732;  Mastad  v.  Swedish 
Brethren,  83  Minn.  40,  85  Am.  St.  Rep.  446. 
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WOOLWINE  V.   STORES. 

[148  Cal.  7,  83  Pac.  434.] 

LIMITATION  OF  ACTIONS.— The  Liability  of  the  Guarantor 
of  a  note  secured  by  mortgage  accrues  at  the  time  of  the  maturity  of 
the  note,  without  regard  to  the  exhaustion  of  the  security,     (p.  184.) 

LIMITATION  OF  ACTIONS— Suspension  of  Statute.— A  writ- 
ten request  for  a  year's  extension  of  time  for  the  payment  of  a  note, 
accompanied  by  a  written  promise  to  pay  the  same  at  the  end  of  that 
time,  cannot  save  the  debt  from  the  operation  of  the  statute  of  limita- 
tions, if  the  holder  of  the  note  does  not  accept  the  proposition  thus 
made.     (p.    187.) 

LIMITATION  OF  ACTIONS— Suspension  of  Statute.— Where 
the  guarantors  of  a  note  give  their  personal  note  for  a  part  of  the 
amount  due,  which  note  is  paid  before  the  commencement  of  an  action 
on  the  original  note,  the  right  of  the  holder  to  maintain  an  action 
for  the  remainder  of  the  indebtedness  is  not  thereby  suspended,  (p. 
187.) 

Lawler  &  Allen  and  Lawler,  Allen  &  Van  Dyke,  for  the 
appellant. 

Aylett  R.  Cotton,  for  the  respondent. 

»  ANGELLOTTI,  J.  This  is  the  same  suit  as  that  of  Pierce 
V.  Merrill,  in  which  on  a  former  appeal  a  jiulj^ment  for  the 
plaintiff  was  reversed:  128  Cal.  464,  473,  79  Am.  St.  Rep. 
56,  63,  61  Pac.  64,  67.  The  present  plaintiff  is  the  assignee 
of  the  former  plaintiffs,  and  has  been  substituted  for  them. 
The  defendant  Storrs  has  been  substituted  as  executor  of  the 
will  of  the  deceased  defendant,  Merrill.  The  case  was  tried 
on  the  answer  of  the  defendant  Storrs,  and  judgment  was 

(183) 
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entered  in  his  favor.  The  appeal  is  from  the  judgment  and 
from  an  order  denying  the  plaintiff's  motion  fgr  a  new  trial. 
The  other  defendants  are  not  parties  to  this  appeal  or  to  the 
judgment  appealed  from. 

"  The  original  defendants  were  sued  as  guarantors  of  a 
note  of  the  Semi-Tropic  Land  and  Water  Company,  the 
amount  of  the  note  being  fifty  thousand  dollars,  the  date 
June  1,  1889,  and  the  date  of  maturity  June  1,  1891.  The 
suit  was  commenced  January  31,  1896,  more  than  four  years 
after  the  maturity  of  the  note,  the  theory  of  the  phiintiff 
apparently  being  that  the  liability  of  the  defendants  on 
their  guaranty  did  not  accrue  until  other  security  given  by 
the  makers  of  the  note,  consisting  of  a  mortgage,  had  been 
exhausted.  It  was  held  upon  the  former  appeal  that  upon 
the  facts  stated  in  the  complaint  the  liability  of  the  defend- 
ants on  their  guaranty  accrued  at  the  maturity  of  the  note, 
and  that  therefore  the  demurrer,  based  on  the  statute  of 
limitations,  should  have  been  sustained.  The  court  said : 
"If  plaintiffs  relied  upon  a  written  acknowledgment  of  in- 
debtedness within  four  years  prior  to  the  commencement  of 
the  action,  or  upon  any  other  fact,  to  take  the  case  out  of 
the  statute  of  limitations,  they  should  have  pleaded  the 
same  in  their  complaint":  Pierce  v.  Merrill,  128  Cal.  473,  79 
Am.  St.  Rep.  63,  61  Pac.  67.  Upon  the  going  down  of  the 
remittitur,  plaintiff,  in  order  to  take  the  case  out  of  the 
operation  of  the  statute  of  limitations,  so  amended  his  com- 
plaint as  to  allege  a  request  by  the  maker  of  the  note  and 
defendants  for  an  extension  of  one  year  from  May  21,  1891, 
within  which  to  pay  the  balance  remaining  unpaid  on  said 
note,  and  the  granting  of  the  same  by  the  owners  of  the 
indebtedness.  The  request  was  made  on  May  21,  1891,  when 
the  principal  debt  had  become  due,  under  the  provisions  of 
the  note,  by  default  in  the  payment  of  interest  and  notifica- 
tion to  the  maker  and  guarantors  that  the  holders  declared 
the  same  due  and  demanded  payment.  The  request  was  in 
writing,  a  copy  of  which  was  set  forth  in  the  complaint,  and 
was  as  follows,  viz.:  "Office  of  Semi-Tropic  Land  &  Water 
Co.  Samuel  Merrill,  Pres.  Geo.  H.  Bonebrake,  Vice  P.  F. 
C.  Howes,  Treas.  Jos.  L.  Merrill,  Secy.  Robt.  D.  Wade,  Supt. 
Palace  Hotel,  San  Bernardino  Co.,  May  21,  1891.  Henry 
Pierce,  Esq.,  San  Francisco:  Our  Semi-Tropic  L.  &  W.  Co. 
ask  a  year's  extension.  Messrs.  Bonebrake,  Howes,  and 
Merrill  pledge  that  the  payment  shall  come  at  that  time  with- 
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out  fail  and  without  litigation  or  expense.  Yours,  S.  Mer- 
rill, Prest. "  It  was  alleged  that,  pursuant  to  and  in  reliance 
upon  this  writing,  the  holders  *®  of  the  note  granted  an 
extension  of  one  year  from  May  21,  1891,  within  which  to 
pay  the  balance  due. 

It  is  clear  that  the  above  letter  could  not,  standing  alone, 
have  operated  to  save  plaintiff's  demand  against  defendant 
from  the  bar  of  the  statute  for  a  longer  period  than  four 
years  from  its  date.  If,  taken  in  connection  with  the  exist- 
ing circumstances  and  the  previous  demand  for  payment, 
the  letter  be  considered  as  a  sufficient  acknowledgment  of 
an  existing  indebtedness  of  Merrill,  under  section  360  of  the 
Code  of  Civil  Procedure,  its  utmost  effect  as  such  an  acknowl- 
edgment was  simply  to  waive  so  much  of  the  period  of 
limitations  as  had  already  run  in  Merrill's  favor,  and  give 
a  new  period  of  four  years,  commencing  at  that  date,  May 
21,  1891,  within  which  action  might  be  brouglit  against  him. 
It  could  only  be  in  the  event  that  the  requested  extension 
was  agreed  to  by  the  holders  of  the  note  that  any  extension 
might  be  effected.  If  no  such  extension  was  effected,  there 
was,  of  course,  no  moment  of  time  after  June  1,  1891,  when 
the  statute  was  not  running,  or  when  the  holders  of  the 
note  could  not  have  maintained  an  action  against  Merrill 
upon  his  guaranty.  The  allegations  of  the  amended  com- 
plaint in  regard  to  the  granting  of  an  extension  were  denied 
by  the  amended  answer,  and  the  trial  court  found  that  such 
requested  extension  was  not  granted.  If  this  finding  is 
sufficiently  supported  by  the  evidence,  it  necessarily  disposes 
of  plaintiff's  contention  in  this  behalf.  We  are  unable  to 
see  how  it  can  be  held  that  this  finding  is  not  supported  by 
the  evidence.  It  is  not  claimed  that  there  was  any  written 
assent  to  the  proposition  contained  in  the  letter,  and  if  it 
be  assumed  that  an  oral  assent  would  have  been  sufficient, 
a  perusal  of  the  record  shows  that  there  was  no  oral  agree- 
ment for  the  extension  requested  thereby.  It  affirmatively 
appears  that  the  proposition  contained  in  the  letter,  viz., 
that  a  year's  extension  on  the  fifty  thousand  dollar  note 
should  be  granted  was  not  accepted ;  for  it  is  shown  that 
Mr.  Pierce,  who  was  managing  the  matter  for  the  holders, 
continued  to  press  the  matter  to  the  extent  of  threatening 
a  foreclosure  "if  they  did  not  come  to  time,"  so  that  on 
May  23,  1891,  two  of  the  guarantors.  ]\Ierrill  and  Bonebrake, 
gave  their  personal  note  f«r  twenty-five  thousand  dollars, 
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payable  four  months  after  date,  in  order  that  the  same  might 
be  negotiated,  and  the  holders  thereby  enabled  to  at  once 
obtain  *^  a  portion  of  the  amount  due,  which  note  was 
negotiated  by  the  holders,  and  payment  insisted  on  by  them, 
in  accordance  with  its  terms.  This  note  was  partially  paid 
at  or  about  its  maturity,  and  a  new  note  given  for  the 
balance  by  the  Semi-Tropic  Land  and  Water  Company, 
which  was  ultimately  paid  in  full. 

The  utmost  that  the  record  shows  in  favor  of  plaintiff's 
claim  in  this  behalf  is  that  in  consequence  of  other  arrange- 
ments utterly  inconsistent  with  the  proposition  for  an  ex- 
tension of  the  note  for  a  year,  including  the  giving  of  the 
twenty-five  thousand  dollar  note  above  referred  to,  and 
paj^ments  on  the  same  and  on  the  new  note  given  in  its  place 
for  the  balance  due  thereon,  until  in  1893  the  same  was  fully 
satisfied,  the  holders  of  the  fifty  thousand  dollar  note  did 
in  fact  refrain  from  bringing  suit  upon  their  accrued  cause 
of  action  thereon  for  nearly  three  years  from  May  21,  1891, 
when  they  instituted  the  proceeding  for  a  foreclosure  of 
their  mortgage  for  the  balance  then  due.  There  is  nothing 
in  this  to  compel  even  the  conclusion  that  the  holders  of 
the  fifty  thousand  dollar  note  ever  orally  agreed  to  forbear 
suit  for  any  time,  or  to  indicate  anything  more  than  that 
they  were  satisfied  to  refrain  from  pressing  their  accrued 
cause  of  action  so  long  as  satisfactory  arrangements  for 
the  speedy  payment  of  a  large  portion  of  the  indebtedness 
were  made.  Much  less  does  it  tend  to  show  the  agreement 
for  an  extension  of  the  note  alleged  by  the  amended  com- 
plaint, which  was  the  only  agreement  alleged  by  plaintiff 
for  the  purpose  of  taking  the  case  from  the  operation  of  the 
statute,  and  consequently  the  only  agreement  within  the 
issues,  Upon  the  evidence  the  trial  court  was  necessarily 
compelled  to  find  that  the  alleged  agreement  for  a  year's 
extension  was  never  made,  and  this  was  in  effect  the  finding 
under  discussion.  The  above-mentioned  allegation  as  to  the 
request  for  an  extension  of  time  and  the  granting  of  the 
same  was  the  only  allegation  of  matters  affecting  the  run- 
ning of  the  statute,  except  that  there  was  an  allegation 
to  the  effect  that  defendant  Merrill  was  absent  from  the 
state  of  California  between  June  2,  1891,  and  June  2,  1895, 
for  a  period  of  more  than  eight  months,  and  also  one  to  the 
effect  that  prior  to  April  27,  1895,  and  within  four  years 
prior  to  the  commencement  of  the  action,  said  Merrill  had 
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made,  signed  and  delivered  to  plaintiff's  predecessors  a 
certain  writing  *^  wherein  he  unconditionally  admitted  his 
liability.  Upon  both  these  matters  the  findings  were  against 
plaintiff.  The  unchallenged  finding  as  to  absence  from  the 
state  was  that  Merrill  was  absent  for  not  more  tlian  six 
months  and  twenty  days,  and  this  action  was  not  commenced 
until  the  expiration  of  four  years  and  eiglit  months  from 
the  time  the  cause  of  action  accrued.  There  is  no  evidence 
whatever  in  conflict  with  the  finding  that  there  was  no 
written  acknowledgment  of  the  indebtedness  by  Merrill 
within  four  years  prior  to  the  commencement  of  the  action. 

It  is  urged  that  the  letter  of  ]\Iay  21,  1891,  contains  a 
promise  on  the  part  of  Merrill  to  pay  the  debt  at  the  ex- 
piration of  one  year  from  its  date,  and  that  such  promise 
was  enforceable  at  any  time  within  four  years  after  the 
expiration  of  the  year,  but  manifestly  the  promise  therein 
contained  was  conditioned  upon  the  acceptance  of  the  propo- 
sition for  a  year's  extension,  and  was  enforceable  only  in 
the  event  of  such  acceptance.  It  is  further  urged  that  by  the 
taking  of  the  four-month  twenty-five  thousand  dollar  note 
of  Merrill  and  Bonebrake  on  May  23,  1891,  an  extension  of 
at  least  four  months  was  granted  on  the  fifty  thousand  dol- 
lar note,  which,  added  to  the  period  of  Merrill's  absence 
from  the  state,  would  bring  the  action  within  time.  The 
evidence  does  not  show  any  express  agreement  for  such  ex- 
tension. The  mere  taking  of  this  note  would  not  have  the 
effect  of  suspending  the  right  of  the  holders  of  the  note 
to  maintain  an  action  against  Merrill  for  the  remainder  of 
the  indebtedness,  and  what  is  here  sought  to  be  recovered 
was  included  in  such  remainder,  for  the  twenty-five  thousand 
dollar  note  was  fully  satisfied  before  the  commencement  of 
the  foreclosure  action.  A  sufficient  answer,  however,  to  the 
contention  in  this  behalf  is  that  no  such  agreement  for  an 
extension  of  four  months  is  embraced  within  the  issues  made 
by  the  pleadings.  The  findings  already  discussed  being  suffi- 
ciently sustained  by  the  evidence,  it  follows,  in  view  of  what 
was  decided  upon  the  former  appeal,  that  it  must  be  held 
that  plaintiff's  claim  against  Merrill's  estate  is  barred  by 
the  statute  of  limitations,  and  that  therefore  no  recovery  can 
be  had  thereon. 

The  trial  court  did  not  err  in  sustaining  the  objection  to 
the  question  asked  Pierce  as  to  whether  he  remembered  hav- 
ing had  any  conversation  with  Merrill  on  or  about  May  2, 
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1891,  *^  or  shortly  subsequently  thereto,  concerning  the  or- 
iginal guaranty  and  the  demand  for  payment  made  April 
27,  1891.  The  question  was  not  such  as  to  indicate  that  it 
called  for  any  competent  evidence  material  to  the  issues 
being  tried,  or  for  any  evidence  material  upon  the  issue  as  to 
the  extension  for  a  year.  Counsel  for  appellant  stated  to  the 
court,  in  effect,  that  the  question  was  merely  preliminary, 
and  it  is  apparent  that  it  was  never  suggested  that  there 
was  anything  said  in  any  conversation  prior  to  the  letter  of 
May  21st  that  could  have  affected  the  determination  of  the 
question  as  to  whether  an  agreement  for  the  extension  al- 
leged in  the  amended  complaint  was  made.  The  ruling  of 
the  court  admitting  certain  testimony  on  the  question  of  the 
assignment  of  the  indebtedness  to  plaintiff  was  not  prejudi- 
cial, for  the  court  found  for  plaintiff  upon  that  issue. 

It  is  unnecessary  to  consider  any  other  point  made  on  this 
appeal  by  either  party. 

The  judgment  and  order  are  affirmed. 

Beatty,  C.  J.,  Shaw,  J.,  Lorigan,  J.,  McFarland,  J.,  and 
Henshaw,  J.,  concurred. 

Van  Dyke,  J.,  being  disqualified,  did  not  participate  in  the 
foregoing. 


Contracts  of  Guaranty  are  discussed  in  the  extended  note  to  Pearsell 
Mfg.  Co.  V.  Jeffreys,  105  Am.  St.  Rep.  502-526. 

Acknowledgments  and  New  Promises  to  suspend  the  running  or  remove 
the  bar  of  the  statute  of  limitations  are  discussed  in  the  extended  note 
to  Warren  v.  Cleveland,  102  Am.  St.  Eep.  751-777. 
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SMITH  V.  BRADBTmr. 

[148   Cal.   41,   82   Pac.   367.] 

MECHANIC'S  LIEN — Unrecorded  Contract. — A  contract  for 
plastering  which  does  not  expressly  state  the  aggregate  cost  of  the 
work,  but  which  nevertheless  clearly  calls  for  an  expenditure  of  over 
one  thousand  dollars,  is,  if  not  recorded,  void  under  section  1183  of 
the  Code  of  Civil  Procedure,  and  the  materials  will  be  deemed  fur- 
nished at  the  "personal  instance  of  the  owner,"  so  that  a  lien  there- 
for may  be  had  against  the  building,     (p.  190.) 

E.  C.  Chapman,  tor  the  appellant. 

J.  N.  Young,  William  H.  Young  and  Marion  S.  Blanchard, 
for  the  respondents. 

**  McFARLAND,  J.  This  is  an  action  to  enforce  a  lien 
for  materials  under  the  mechanics'  lien  law  against  a  build- 
ing '*^  and  lot  of  land  owned  by  defendant,  W.  B.  Bradbury. 
The  amount  of  the  lien  claimed  is  eighty-seven  dollars  and 
fifteen  cents,  and  the  court  gave  judgment  for  plaintiffs, 
enforcing  the  lien  for  that  amount,  together  with  interest, 
costs,  etc.  Defendant  appeals  from  the  judgment  and  an 
order  denying  his  motion  for  a  new  trial.  The  case  was 
tried  without  a  jury,  and,  findings  having  been  waived,  no 
findings  were  made. 

The  defendant  was  engaged  in  repairing  and  altering  some 
buildings  and  adding  thereto,  so  as  to  convert  the  whole 
into  a  four-story  hotel.  He  made  a  written  contract  with 
McKendrick  and  Mellon  to  do  all  the  plastering  throughout 
said  buildings,  and  they  purchased  from  plaintiffs  certain 
materials  which  they  used  in  carrying  out  the  contract,  and 
the  lien  of  plaintiffs  here  in  question  is  for  such  materials. 
It  is  averred  in  the  complaint  that  the  contract  work  done 
by  McKendrick  and  Mellon  exceeded  one  thousand  dollars; 
that  neither  the  whole  of  said  contract  nor  any  memorandum 
thereof  was  filed  in  the  recorder's  office,  as  required  by  the 
code;  and  therefore  plaintiff's  claim  that  the  contract  was 
void,  and  the  materials  furnished  by  them  are  to  be  deemed 
to  have  been  furnished  at  "the  personal  instance  of  the 
owner."  as  provided  in  section  118:}  of  tlie  Code  of  Civil 
Procedure.  Defendant  does  not  deny  that  the  contract  was 
not  recorded,  but  contends  that  the  contract  price  agreed 
upon  in  the  contract  with  McKendrick  and  Mellon  did  not 
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exceed  one  thousand  dollars,  and  that  therefore  the  con- 
tract is  not  within  the  provisions  declaring  contracts  void 
which  are  not  recorded.  We  do  not  think  that  this  point 
is  tenable.  By  the  contract  in  question  McKendrick  and  Mel- 
lon agree  to  perform  "all  of  the  plastering  work,  including 
labor  and  materials,  pertaining  to  that  certain  building, 
improvement,  or  structure  now  being  altered  and  repaired 
by  the  said  party  of  the  first  part  [Bradbury],  and  situ- 
ated," etc.  R  is  further  "mutually  agreed  that  the  con- 
tract price  for  lathing  and  plastering  all  the  new  work  per- 
taining to  said  building  shall  be  the  sum  of  nineteen  (19) 
cents  per  square  yard,"  and  that  the  contract  price  of  the 
plastering  of  all  the  walls  and  ceilings  of  all  the  rooms  and 
halls  of  the  old  building  should  be  thirteen  cents  per  square 
yard.  The  evidence  clearly  shows  that  the  amount  of  the 
work  done  under  the  contract  at  the  stipulated  price  per 
yard  amounted  to  a  '*^  great  deal  more  than  one  thousand 
dollars.  Defendant  himself  testifies,  and  it  is  asserted  in 
the  brief  of  his  counsel,  that  he  had  paid  two  thousand  four 
hundred  and  twenty-five  dollars  and  sixty-eight  cents  "pur- 
suant to  the  contract."  And  considering  what  was  shown 
by  the  evidence,  it  must  be  assumed  that  the  parties  knew 
when  the  contract  was  made,  unless  they  shut  their  eyes  to 
what  plainly  appeared,  that  the  work  to  be  done  at  nineteen 
and  thirteen  cents  per  square  yard  would  necessarily  exceed 
one  thousand  dollars ;  and  this  being  so,  the  defendant  could 
not  evade  the  provisions  of  the  code  by  simply  avoiding  a 
statement  of  the  aggregate  amount  of  the  full  price.  The 
statement  of  the  rate  per  yard  sufficiently  showed,  under 
the  circumstances,  an  agreement  for  an  amount  exceeding 
one  thousand  dollars.  Under  this  view  there  is  no  necessity 
to  consider  other  points  argued  by  counsel. 

The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


Mechanics'  Lien  Laws  are  construed  liberally,  so  aa  to  make  the 
remedial  purpose  of  the  legislature  effectual:  Hill  v.  Alliance  Bldg. 
Co.,  6  S.  Dak.  160,  55  Am.  St,  Rep.  819;  Vilas  v.  McDonough  Mfg.  Co., 
91  Wis.  607,  51  Am.  St.  Eep.  925;  Nanz  v.  Park  Co.,  103  Tenn.  299, 
76  Am.  St.  Rep.  650. 
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OLSON  V.  SAN  FRANCISCO. 

[148  Cal.  80,  82  Pac.  8.50.] 

VESSEL — Situs  for  Purposes  of  Taxation. — If  a  vessel  is  owned 
by  residents  of  different  states,  and  is  engaged  in  commerce  on  the 
high  seas,  her  home  port,  for  purposes  of  taxation,  is  that  where  her 
managing  owner  resides,  notwithstanding  she  has  never  been  in  tlie 
waters  thereof,  nor  received  permanent  registration  thereat,  but  is 
temporarily  registered  in  another  state  whose  waters  she  enters  as  an 
incident  of  her  employment  in  foreign  commerce,     (p.  195.) 

Devoto  &  Richardson,  for  the  appellant. 

Franklin  K.  Lane,  former  city  attorney,  Percy  V.  Long, 
city  attorney,  and  W.  I.  Brobeck,  assistant  city  attorney, 
for  the  respondent. 

»i  ANGELLOTTI,  J.  This  is  an  action  to  recover  two 
hundred  and  sixty-four  dollars  and  fifty-five  cents,  taxes  paid 
under  protest,  which  were  levied  by  defendant  upon  the 
lumber  schooner  "Oliver  J.  Olson"  for  the  fiscal  year  1901- 
02.  Defendant  had  judgment,  and  plaintiff  appeals  from  an 
order  denying  his  motion  for  a  new  trial. 

The  contention  of  plaintiff  is  that  the  vessel  was  not  sub- 
ject to  taxation  in  this  state  for  the  fiscal  year  1901-02.  The 
material  facts  are  as  follows,  viz. :  The  vessel  was  con- 
structed in  the  state  of  Washington  in  the  year  1900.  At 
twelve  o'clock  M.  of  the  first  Monday  of  March,  1901,  she 
had  never  been  in  the  waters  of  California,  but  having 
received  temporary  registration  at  Port  Townsend,  Wash- 
ington, on  December  31,  1900,  had  thenceforth  been  engaged 
in  commerce  on  the  high  seas  between  said  Port  Townsend 
and  Sydney,  Australia,  and  Callao,  Peru,  and  consequently 
had  not  received  permanent  registration  at  San  Franci.sco. 
At  all  times  since  her  launching  she  was  owned  by  some 
twenty  persons,  some  residing  **^  in  the  city  and  county  of 
San  Francisco,  California,  and  some  in  the  state  of  Wash- 
ington. At  all  said  times  the  plaintiff  was  the  managing 
owner  of  the  vessel,  and  resided  in  the  city  of  San  Francisco, 
California.  The  temporary  certificate  of  registration  of 
the  vessel  described  her  as  "of  San  Francisco."  There  is 
nothing  in  the  record  to  indicate  that  the  conditions  as  to 
the  vessel  were  such  as  to  give  her  an  actual  or  legal  situs 
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in  the  state  of  Washington,  unless  that  result  was  effected  by 
her  temporary  registration  at  a  port  within  that  state, 
or  by  the  fact  that  some  of  her  owners,  not  including  the 
managing  owner,  resided  therein.  She  was  not  engaged 
exclusively  within  the  waters  of  that  state,  and  was  only 
temporarily  therein  at  certain  times,  as  an  incident  to  her 
employment  as  an  instrument  of  commerce  on  the  high 
seas. 

Tangible  personal  property  is  ordinarily  taxable  only  in 
the  state  wherein  it  is  physically  situated.  The  state  where- 
in such  property  has  its  actual  situs  may  always  tax  it  (see 
Pullman  Car  Co.  v.  Pennsylvania,  141  U.  S.  18,  11  Sup. 
Ct.  Rep.  876,  35  L.  ed.  618)  ;  and  while  it  has  been  held  that 
it  is  within  the  power  of  a  state  to  tax  such  property  owned 
by  its  residents  outside  of  the  state  (see  same  case,  page  31 
of  141  U.  S.,  page  881  ol  11  Sup.  Ct.  Rep.),  such  power  is 
seldom  exercised  by  a  state,  as  it  would  lead  to  double  taxa- 
tion. In  the  case  of  such  property  the  actual  situs  is,  there- 
fore, generally  the  essential  factor  in  determining  the  ques- 
tion of  taxability,  and  the  residence  of  the  owner  is  imma- 
terial. When,  however,  we  come  to  seagoing  vessels  en- 
gaged in  foreign  or  interstate  commerce,  arid  not  employed 
in  such  commerce  wholly  within  the  waters  of  any  one  state, 
a  species  of  personal  property  capable  of  private  ownership, 
and  as  such  taxable,  we  find  that  from  the  nature  of  the 
property  a  different  rule  has  necessarily  been  adopted.  Such 
a  vessel  cannot  be  said  to  have  an  actual  permanent  situs. 
She  goes  where  she  may  be  called  in  the  business  in  which 
she  is  engaged,  and  is  in  port  in  any  jurisdiction  only  as 
an  incident  to  that  business,  and  therefore  cannot  properly 
be  held  to  have  an  actual  situs  within  any  particular  state. 
Under  our  shipping  laws,  however,  every  such  vessel  has 
what  is  called  her  "home  port" — the  port  to  which  she 
belongs,  and  which  constitutes  her  legal  abiding-p^ace  or 
residence,  regardless  of  her  actual  absence  therefrom.  **^  It 
is  only  in  the  collection  district  embracing  such  port  that  she 
may  be  permanently  registered.  It  is  provided  in  section 
4141  of  the  United  States  Revised  Statutes  (U.  S.  Comp. 
Stats.  1901,  p.  2808)  that  "every  vessel,  except  as  herein- 
after provided,  shall  be  registered  by  the  collector  of  the 
collection  district  which  includes  the  port  to  which  such 
vessel  shall  belong  at  the  time  of  her  registry;  which  port 
shall  be   deemed  to   be   that   at  or  nearest   to   which   the 
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owner,  if  there  be  but  one,  or,  if  more  than  one,  the  husband 
or  acting  and  managing  owner  of  such  vessel  usually  re- 
sides." The  exception  referred  to  in  this  section  relates  to 
the  temporary  registration  of  vessels  provided  for  by  other 
sections,  granted  when  for  some  reason  a  vessel  cannot, 
owing  to  absence  therefrom,  be  registered  at  her  home  port, 
for  the  purpose  of  enabling  her  to  clear  and  engage  in  com- 
merce until  she  reaches  her  home  port,  when  such  temporary 
registration  must  be  surrendered :  United  States  Rev.  Stats., 
sees.  4159,  4160;  U.  S.  Comp.  Stats.  1901,  pp.  2823,  2824. 
Such  registration  is  purely  temporary  in  character,  and  nec- 
essarily implies  that  the  home  port  is  at  a  different  place 
from  that  at  which  the  temporary  registration  is  effected 
(see  Morgan  v.  Parham,  16  Wall,  471,  21  L.  ed.  303),  and 
that  the  vessel  is  not  in  any  proper  sense  abiding  within  the 
limits  of  the  district  wherein  such  temporary  registration  is 
effected. 

There  can  be  no  question  upon  the  facts  hereinbefore 
stated  that  the  home  port  of  the  vessel  here  involved  was  at 
the  time  of  her  temporary  registration  the  port  of  San 
Francisco,  and  that  there  was  no  change  in  this  respect  up 
to  and  including  the  first  Monday  of  March,  1901.  It  ap- 
pears to  be  thoroughly  settled  that  the  legal  situs  of  such 
vessel  for  the  purpose  of  taxation  is  in  her  home  port,  and 
that  her  physical  absence  therefrom  cuts  no  figure.  For 
such  purpose  she  is  deemed  to  be  at  such  place,  and  is 
taxable  only  within  the  state  in  which  such  place  is  situated : 
See  People  v.  Commissioners,  58  N.  Y.  242;  Morgan  v. 
Parham,  16  Wall.  471,  21  L.  ed.  303;  Hays  v.  Pacific  Mail 
S.  S.  Co.,  17  How.  596,  15  L.  ed.  254;  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196,  5  Sup.  Ct.  Rep.  826,  29 
L.  ed.  158;  Pullman  Car  Co.  v.  Pennsylvania,  141  U.  S.  18,  11 
Sup.  Ct.  Rep.  876,  35  L.  ed.  618;  Johnson  v.  De  Bary-Baya 
Merchants'  Line,  37  Fla.  499,  19  South.  640,  37  L.  R.  A.  518, 
note.  It  is  held  that  such  a  vessel  may,  by  being  indefinitely 
and  exclusively  employed  within  **'*  the  waters  of  another 
state,  acquire  an  actual  situs  therein  which  will  permit  of  her 
taxation  there  (see  Old  Dominion  Steamship  Co.  v.  Virginia, 
198  U.  S.  299,  25  Sup.  Ct.  Rep.  086,  49  L.  ed.  1059 ;  National 
Dredging  Co.  v.  State,  99  Ala.  462,  12  South.  720)  ;  but  this 
conclusion  is  founded  on  the  proposition  that  by  actual  use 
the  vessel  has  acquired  a  permanent  actual  situs  in  another 
state  and  is  no  longer  actually  engaged  in  foreign  or  inter- 
Am.  St.  Rep.,  Vol.  113—13 
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state  commerce,  except  within  the  limits  of  such  state:  See 
Old  Dominion  Steamship  Co.  v.  Virginia,  198  U.  S.  299,  25 
Sup.  Ct.  Rep.  686,  49  L.  ed.  1059.  No  such  condition  exists 
here,  and  it  is  universally  recognized  that,  in  the  absence 
of  the  acquirement  of  any  permanent  actual  abiding-place 
elsewhere,  the  rule  as  to  situs  for  taxation  is  as  first  stated 
above. 

In  the  application  of  that  rule  questions  may  sometimes 
arise  as  to  the  place  within  the  state,  including  the  home 
port,  where  the  vessel  may  be  taxed,  where  the  owner  re- 
sides without  the  limits  of  the  city  where  the  vessel  is 
registered  (see  Hooper  v.  Baltimore,  12  Md.  464)  ;  but  no 
such  question  exists  here,  in  view  of  the  residence  of  the 
managing  owner  within  such  city  and  county  of  San  Fran- 
cisco. The  decisions  enunciating  the  general  rule  generally 
show  that  the  vessel  has  been,  in  fact,  registered  at  her 
home  port — viz.,  the  port  at  or  nearest  to  which  at  the  time 
of  registration  the  husband  or  acting  and  managing  owner 
usually  resides — and  some  of  the  opinions  speak  of  the 
actual  permanent  registration  at  a  place  as  determining  the 
home  port.  But  it  is  apparent  that  the  vessel  may  have 
a  home  port  prior  to  such  registration.  This  home  port, 
under  the  terms  of  the  statute,  conclusively  determines  the 
place  of  registration,  and  in  many  cases,  as  in  the  case  at 
bar,  the  vessel  with  a  home  port  precisely  and  definitely 
located  cannot  at  once  be  there  permanently  registered,  but 
must  work  under  a  temporary  registration.  This  condition 
cannot  affect  the  rule  requiring  taxation  to  be  at  the  home 
port,  the  legal  situs  of  the  vessel,  the  only  place  at  w^hich 
she  can  properly  be  said  to  be  permanently  located.  In 
Commonwealth  v.  American  Dredging  Co.,  122  Pa.  386,  9 
Am.  St.  Rep.  116,  15  Atl.  443,  1  L.  R.  A.  237,  it  was  said: 
"The  rule  as  to  vessels  engaged  in  foreign  or  interstate 
commerce  is  that  their  situs,  for  the  purpose  of  taxation,  is 
their  home  port  of  registry,  or  the  residence  of  their  owner, 

if  unregistered These   vessels,   if  they   may  **^  be 

so  called,  were  not  registered.  Hence  their  situs  for  taxation 
is  the  domicile  of  the  owners.  This  rule  must  prevail,  in 
the  absence  of  anything  to  show  that  they  are  so  per- 
manently located  in  another  state  as  to  be  liable  to  taxa- 
tion under  the  laws  of  that  state."  This  is  but  another 
way  of  stating  that  the  taxation  must  be  in  the  state  of 
the  home  port,  at  which  alone  the  vessel  may  be  registered. 
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It  is  also  clear,  under  the  statute  and  decisions,  that  where 
the  vessel  has  several  owners  it  is  only  the  residence  of  the 
managing  owner  that  is  material.  It  is  therefore  apparent 
that  neither  the  temporary  registration  in  Washington  nor 
the  residence  in  that  state  of  one  or  more  of  the  owners, 
exclusive  of  the  managing  owner,  can  affect  the  question  be- 
fore us.  Under  the  well-settled  law,  this  vessel  had  its  legal 
situs  in  the  city  and  county  of  San  Francisco  on  the  first 
Monday  of  March,  1901,  and  for  the  purpose  of  taxation 
was  at  that  time  within  that  city  and  county.  It  was  "prop- 
erty in  the  state,"  within  the  meaning  of  those  words  as 
used  in  section  1  of  article  13  of  the  constitution,  relating 
to  revenue  and  taxation,  and  was  by  such  provision  required 
to  be  taxed  here.  As  was  held  in  the  Pennsylvania  case 
last  cited,  this  must  be  the  rule,  in  the  absence  of  anything 
to  show  such  a  permanent  location  elsewhere  as  to  make 
the  vessel  liable  to  taxation  there. 

Counsel  for  plaintiff  contend  that  sections  3644  to  3646  of 
the  Political  Code  specify  the  only  cases  in  which  a  vessel 
other  than  a  ferry-boat  may  be  taxed  in  this  state,  and  that 
the  facts  of  this  case  do  not  bring  the  vessel  Avithin  the 
provisions  of  such  sections.  In  view  of  the  section  of  the 
constitution  requiring  all  property  in  the  state  not  specially 
exempted  by  constitutional  provision  to  be  taxed  (article  13, 
section  1),  the  legislature  could  not,  of  course,  exempt  from 
taxation  a  vessel  having  its  legal  situs  in  this  state:  See 
Mackay  v.  San  Francisco,  113  Cal.  302,  45  Pac.  696.  We 
are,  however,  of  the  opinion  that  no  attempt  to  do  so  is 
evidenced  by  the  sections  relied  on.  Section  3607  of  the 
Political  Code  contains  the  same  requirement  as  to  the  tax- 
ation of  all  property  in  the  state  as  does  the  constitution. 
Sections  3644  and  3646  are  manifestly  nothing  more  than 
regulations  fixing  the  particular  place  within  the  state, 
where  certain  vessels  taxable  in  the  state  must  be  assessed 
and  the  taxes  paid.  Section  3646  is  in  no  way  applicable 
here,  and  **"  the  utmost  effect  that  could  reasonably  be 
given  to  section  3644  in  favor  of  plaintiff  would  be  to  hold 
that  it  forbids  the  assessment  of  any  unregistered  vessel 
in  any  other  county  or  city  and  county  of  the  state  than 
that  in  which  it  is  required  to  be  permanently  registered. 
It  certainly  cannot  be  construed  as  exempting  altogether 
from  taxation  a  vessel  which  has  not  been  registered,  or 
as  making  the  temporary  registration  elsewhere  a   bar  to 
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taxation  here.  By  section  3645  it  was  attempted  simply 
to  provide  for  the  taxation  in  this  state  of  vessels  perma- 
nently ref?istered,  licensed,  or  enrolled  outside  of  the  state, 
where  such  vessels  ply  in  whole  or  in  part  in  the  waters  of 
this  state,  and  the  owners  reside  in  this  state.  That  section 
is  not  relied  on  by  defendant  in  this  case,  and  under  the 
facts  of  the  case  is  in  no  way  applicable.  The  case  of  San 
Francisco  v.  Talbot,  63  Cal.  485,  is  not  in  point.  The  vessel 
there  involved  was  permanently  registered  in  Washington 
Territory,  where  the  managing  owner  resided,  did  not  ply 
in  whole  or  in  part  in  the  waters  of  this  state,  and  was 
only  transiently  herein,  where  some  of  the  owners  other 
than  the  managing  owner  resided.  Obviously,  under  the 
views  herein  expressed,  this  vessel  was  not  taxable  here, 
and  nothing  is  said  in  the  opinion  in  that  case  at  all  in 
conflict  with  what  has  here  been  said. 

The  finding  that  plaintiff  was  the  managing  owner,  and 
that  he  resided  in  the  city  and  county  of  San  Francisco, 
which  is  not  attacked,  renders  immaterial  the  finding  com- 
plained of  as  to  the  residence  of  the  other  owners.  The 
amount  of  interest  of  the  managing  owner  was  also  an  im- 
material factor.  The  finding  that  the  city  and  county  of  San 
Francisco  was  the  home  port  of  the  vessel  was  not  as  claimed 
outside  of  the  issues. 

The  order  denying  the  motion  for  a  new  trial  is  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 


The  Situs  of  Vessels  for  purposes  of  taxation  is  digcnssed  in  the  note 
to  Buck  V.  Miller,  62  Am.  St.  Eep.  471-473;  and  in  the  recent  cases 
of  Old  Dominion  Steamship  Co.  v.  Commonwealth,  102  Va.  576,  102 
Am.  St.  Rep.  855;  Northwestern  Lumber  Co.  v.  Chehalis,  25  Wash.  95, 
87  Am.  St.  Rep.  747. 
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ESTATE  OF  CLARK. 

[148  Cal.  108,  82  Pac.  760.] 

CONSTRUCTION  OF  STATUTE— Resort  to  Title  of  Act.— Tn 

construing  the  langiuige  of  a  code  section,  resort  with  propriety  may 
be  had  to  the  title  of  the  act.     (p.  199.) 

FOREIGN  WILLS — Construction  of  Statute. — The  words  "all 
wills"  in  a  code  section  may  be  construed  to  read  all  "foreign  wills," 
when  the  chapter  or  article  in  which  the  section  appears  is  entitled 
"Probate  of  Foreign  Wills."     (p.  200.) 

FOREIGN  WILLS — Jurisdiction  to  Probate. — Courts  may  grant 
original  probate  upon  wills  of  deceased  nonresidents  leaving  property 
in  the  state;  but  the  exercise  of  this  jurisdiction  can  affect  only  the 
property  within   the  state,     (p.   200.) 

FOREIGN  WHiLS — Jurisdiction  to  Probate. — While  in  matters 
of  probate  states  by  comity  permit  ancillary  jurisdiction  of  foreign 
wills,  they  are  jealous  in  the  extreme  of  any  invasion  of  their  original 
jurisdiction  of  such  matters,     (p.  201.) 

FOREIGN  WILLS.— It  is  the  Duty  of  a  Court  to  Refuse  Pro- 
bate to  an  instrument  offered  as  a  foreign  will,  when  satisfied  from  the 
evidence  that  the  testator  was  in  fact  a  resident  of  the  state  at  the 
time  of  his  death,     (p.  205.) 

FOREIGN  V7ILLS.— Authority  to  Take  Proof  of  Wills  is  con- 
fined to  courts  whose  territorial  jurisdiction  includes  the  domicile  of 
the  decedent,     (p.  210.) 

FOREIGN  WILLS.— When  the  Will  of  a  Nonresident  is  ad- 
mitted to  probate  on  original  proceedings  for  the  purpose  of  admin- 
istering upon  his  property  within  the  state,  the  decree  therein  binds 
that  property  here  and  everywhere  that  our  courts  are  accorded  full 
faith  and  credit,  but  it  is  not  binding  as  to  the  will  itself  in  other 
jurisdictions  where  the  deceased  may  have  left  property,  nor  is  it 
binding  on  the  courts  of  his   domicile,     (p.   210.) 

FOREIGN  WILLS. — When  a  Will  has  been  admitted  to  probate 
here  on  proof  of  its  admission  to  probate  in  some  other  jurisdiction, 
not  including  the  domicile  of  the  decedent,  the  decree  aud  proceed- 
ings regularly  taken  under  it  are  secure  against  collateral  attack, 
(pp.  210,  211.) 

W.  A.  Anderson  and  George  Clark,  for  the  appellant. 

Garret  W.  McEnerney,  Arthur  S.  Ilutton  and  S.  D.  Woods, 
for  the  respondent. 

Charles  S.  Wheeler  and  Campbell,  Metson  &  Campbell, 
amici  curiae. 

^«»  IIENSHAW,  J.  Julius  H.  Clark  died  in  the  county  of 
Tolo,  in  the  state  of  California,  on  the  fourteenth  day  of 
March,  1904,  and  was  a  resident  of  that  county  at  the  time 
of  his  death.    He  had  resided  in  the  county  for  more  than 
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twenty  years  continuously  prior  to  his  death.  On  the  thir- 
teenth day  of  July,  1872,  while  visiting  in  Keene,  New  Hamp- 
shire, he  executed  his  last  will  and  testament.  This  will  was 
executed  in  conformity  with  the  laws  of  the  state  of  New 
Hampshire,  and  also  in  conformity  with  the  laws  of  the  state 
of  California.  It  was  filed  by  the  executrix  named  therein 
in  the  office  of  the  county  clerk  of  Yolo  county,  with  a 
petition  praying  for  the  probate  thereof.  In  addition  to  hav- 
ing been  a  resident  of  Yolo  county  at  the  time  of  his  death, 
the  deceased  left  estate  in  that  county.  Subsequent  to  the 
filing  of  the  will  and  petition  the  superior  court  of  Yolo 
county  in  probate  made  an  order  permitting  the  original  will 
to  be  withdrawn  and  forwarded  to  Keene,  New  Hampshire. 
The  will  was  then  probated  in  New  Hampshire,  and  there- 
after appellant  herein  filed  his  petition  in  the  superior  court 
of  the  county  of  Yolo,  asking  for  probate  of  the  same  will 
upon  an  exemplified  copy  from  the  probate  court  of  the  state 
of  New  Hampshire.  The  superior  court  of  Yolo  county  took 
^^^  evidence  and  determined  that  at  the  time  of  his  death 
Clark  was  a  resident  of  Yolo  county.  This  finding  is  not 
in  dispute.  As  a  legal  consequence  following  this  finding, 
the  court  concluded  that  Clark's  will  should  be  admitted  to 
probate  originally  in  the  superior  court  of  the  county  of 
Yolo,  and  was  not  entitled  to  admission  as  a  foreign  will. 
It  denied  the  petition,  and  this  appeal  is  taken. 

We  are  here  for  the  first  time  upon  a  direct  proceeding, 
by  appeal  from  an  order  refusing  probate  to  such  a  will, 
called  upon  to  construe  our  code  provisions  governing  the 
question.  We  say  that  we  are  for  the  first  time  called  upon 
in  direct  proceedings,  because,  as  will  hereafter  be  shown, 
the  cases  in  which  the  question  may  be  considered  to  have 
arisen  were  either  cases  of  collateral  attack  or  cases  where 
the  precise  question  here  presented  was  not  made  an  issue, 
and  therefore,  under  well-settled  principles,  cannot  be  said 
to  have  been  decided.  As  all  the  provisions  of  the  code 
bearing  upon  a  single  subject  matter  are  to  be  construed 
together,  and  harmoniously  if  possible,  it  may  be  well  to 
set  forth  the  sections  touching  the  probate  of  wills.  Sec- 
tion 1294  of  the  Code  of  Civil  Procedure  declares:  "Wills 
must  be  proved  and  letters  testamentary  or  of  administration 
granted:  1.  In  the  county  of  which  the  decedent  was  a 
resident  at  the  time  of  his  death,  in  whatever  place  he  may 
have  died."    Article  3  of  chapter  2  of  the  same  title  (11) 
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containing  section  1294,  above  quoted,  is  devoted  to  the 
probate  of  foreign  wills.  The  article  is  itself  entitled  "Pro- 
bate of  Foreign  Wills,"  and  section  1322  provides:  "All 
•wills  duly  proved  and  allowed  in  any  other  of  the  United 
States,  or  in  any  foreign  country  or  state,  may  be  allowed 
and  recorded  in  the  superior  court  of  any  county  in  which 
the  testator  shall  have  left  any  estate."  Section  1323,  fol- 
lowing, provides  that  notice  of  a  petition  for  proving  a  will 
shall  be  given  with  a  copy  of  the  will  and  the  probate  there- 
of, duly  authenticated,  shall  be  produced  by  the  executor,  or 
by  any  other  person  interested  in  the  will,  with  a  petition 
for  letters.  Section  1324  provides  that  if  on  the  hearing  it 
appears  upon  the  face  of  the  record  that  the  will  has  been 
proved,  allowed,  and  admitted  to  probate  in  any  other  of  the 
United  States  or  in  any  foreign  country,  and  that  it  was 
executed  according  to  the  law  of  the  place  in  which  the  same 
was  made,  or  in  which  the  testator  was  at  the  time  domiciled, 
***  or  in  conformity  with  the  laws  of  this  state,  it  must  be 
admitted  to  probate  and  have  the  same  force  and  effect  as  a 
will  first  admitted  to  probate  in  this  state.  Section  1299 
declares:  "Any  executor,  devisee  or  legatee  named  in  any 
will,  or  any  other  person  interested  in  the  estate,  may  at  any 
time  after  the  death  of  the  testator  petition  the  court  having 
jurisdiction  to  have  the  will  proved,  whether  the  same  be 
in  writing  in  his  possession  or  not,  or  is  lost  or  destroyed,  or 
beyond  the  jurisdiction  of  the  state." 

We  take  it  that  no  jurist,  feeling  himself  unembarrassed 
by  earlier  decisions  and  at  liberty  to  treat  the  question  as  a 
new  one,  would  hesitate  to  say:  1.  That  section  1294  fixes 
the  place  of  jurisdiction  for  all  grants  of  original  probate, 
while  section  1322  does  the  same  for  grants  of  ancillary 
probate  of  authenticated  copies  of  wills  proved  and  probated 
in  foreign  jurisdictions;  2.  That  these  laws  mean  that  the 
will  of  a  resident  of  the  state  of  California  must  be  proved 
originally  as  a  domestic  will  in  the  county  of  his  residence, 
and  that,  so  far  as  the  state  of  California  is  concerned,  it 
cannot  be  primarily  proved  elsewhere  and  brought  into  this 
state  for  purposes  of  secondary  and  ancillary  administration. 

In  construing  the  language  of  section  1322  attention  would 
be  called  to  the  fact  that  resort  with  propriety  may  be  had 
to  the  title  of  an  act,  and  often  must  be  had,  to  determine 
its  true  scope  and  intent;  that  the  title  of  section  1322, 
relating  exclusively  and  in  terms  to  foreign  wills,  will  be 
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read  in,  and  of  necessity  must  be  read  in,  to  the  language 
of  that  section,  so  that  "all  wills"  means,  and  should  be 
read  to  mean,  "all  foreign  wills";  and  that  "foreign 
wills,"  as  the  phrase  is  here  employed,  means  all  wills  other 
than  domestic  wills,  as  plainly  appears  from  the  language 
of  the  section  itself ,' which  describes  these  wills  as  all 
those  "duly  proved  and  allowed  in  any  other  of  the  United 
States,  or  in  any  foreign  country  or  state."  In  illustration, 
it  might  be  pointed  out  that  if  the  legislature  had  passed  an 
act  under  the  title  of  "An  act  for  the  government  of  boys 
in  penal  and  reformatory  institutions,"  and  the  body  of 
the  act  had  begun  with  the  declaration,  "All  boys  shall," 
etc.,  it  would  unhesitatingly  be  said  that  the  phrase  "all 
boys"  had  reference  exclusively  to  all  boys  in  penal  and 
reformatory  institutions  in  this  state.  We  think  this  same 
unhampered  jurist  *^^  would  point  out  that  the  matter  of 
recognizing  the  judgment  of  a  foreign  state  rested  origi- 
nally wholly  in  comity,  and  that,  saving  as  exacted  by 
section  1  of  article  4  of  the  constitution  of  the  United  States, 
still  rests  wholly  in  comity.  It  would  be  pointed  out  that 
while  the  states  themselves,  as  has  this  state,  have  by  ap- 
propriate legislation  provided  that  full  faith  and  credit 
should  be  given  to  the  adjudications  of  sister  states,  this 
never  has  meant  that  the  state  itself  has  parted  with  any 
of  its  sovereign  rights,  with  any  of  its  rights  of  primary 
jurisdiction,  nor  with  any  of  the  rights  of  its  subjects,  to 
have  the  will  of  a  fellow-resident  originally  proved  in  the 
county  of  his  residence,  where,  presumptively,  he  is  the  best 
known,  and  where  they  may  the  better  litigate  all  ques- 
tions touching  the  validity  of  the  solemn  instrument  of- 
fered for  probate. 

Recognition  would  be  given  to  the  undisputabie  principle 
that  every  state  has  plenary  power  with  respect  to  the  ad- 
ministration and  disposition  of  the  estates  of  deceased  per- 
sons as  to  all  property  of  such  persons  found  within  its  ju- 
risdiction. Thus  the  courts  of  a  state  may  and  do  grant 
original  probate  upon  wills  of  deceased  nonresidents  who 
leave  property  within  that  state.  In  California  this  is 
expressly  provided  for  by  section  1294,  supra,  and  the  rule 
as  to  other  states  is  the  same:  1  Woerner  on  Administra- 
tion, *439;  Shields  v.  Union  etc.  Life  Ins.  Co.,  119  N.  C. 
380,  25  S.  E.  951;  Gordon's  Case,  50  N.  J.  Eq.  397,  26  Atl. 
268;  Putnam  v.  Pitney,  45  Minn.  242,  47  N.  W.  790,  11 
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L.  R.  A.  41 ;  Walton  v.  Hall's  Estate,  66  Vt.  455,  29  Atl.  803 ; 
Jacques  v.  Horton,  76  Ala.  238.  But  the  limitations  of  the 
operation  of  this  principle  would  also  be  recognized — namely, 
that  this  exercise  of  original  jurisdiction  over  the  estates 
of  nonresidents  affects,  and  can  affect,  only  the  property 
within  the  state.  The  judgment  admitting  the  will  to  pro- 
bate is  valid  in  all  other  states  only  as  to  the  property 
within  the  jurisdiction  of  the  court  pronouncing  the  judg- 
ment. It  has  no  extraterritorial  force,  establishes  noth- 
ing beyond  that,  and  does  not  dispense  with  nor  abrogate 
the  formalities  and  proofs  which  may  be  exacted  by  other 
jurisdictions  in  which  the  deceased  also  left  property  subject 
to  their  laws  of  administration :  1  Woerner  on  Administra- 
tion, *491.  And  in  this  connection  it  would  be  further 
pointed  out  that  if  the  position  contended  for  by  appellant 
is  sound  it  involves  upon  the  part  of  the  state  a  formal 
surrender  of  *^^  so  much  of  its  sovereignty  and  right  of 
primary  jurisdiction,  conferring  that  upon  foreign  states, 
and  at  the  same  time  to  this  extent  is  subversive  and  de- 
structive of  the  rights  of  its  citizens.  It  would  be  said 
with  exact  truth  that  the  full  faith  and  credit  which  is  ac- 
corded to  the  adjudications  of  sister  states  is  a  full  faith  and 
credit  consonant  with  complete  jurisdiction  and  control  of 
the  sovereign  state  over  all  its  inhabitants  and  over  all  the 
property  within  its  boundaries.  No  less  would  the  practical 
hardships  of  such  an  interpretation  be  pointed  out,  be- 
cause if  it  were  so  that  all  wills  therein,  including  domestic 
wills  of  residents  of  this  state,  could  be  primarily  proved 
in  a  foreign  jurisdiction,  and  by  mere  exemplification  of 
that  proof  be  entitled  to  ancillary  probate  under  the  laws 
of  this  state,  it  would  result  in  numerous  instances  that  wills 
of  residents  of  this  state  would  be  probated  in  foreign  ju- 
risdictions without  the  knowledge  of  those  in  interest  resi- 
dent in  this  state,  and  without  an  opportunity  to  them  af- 
forded of  raising  any  question  of  fraud,  insanity,  undue 
influence,  or  the  like,  affecting  the  validity  of  the  instru- 
ment. Further,  it  would  be  pointed  out  with  justice  that 
if  the  construction  contended  for  be  the  true  one,  it  is  ar- 
rived at  by  obliterating  all  distinction  between  the  probate 
of  domestic  and  foreign  wills,  by  refusing  recognition  to  the 
language  of  the  code  classifying  these  foreign  wills  and  by 
a  surrender  of  the  state's  original  jurisdiction  in  these  mat- 
ters, with  the  result  that  it  places  the  state  of  California  in 
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an  anomalous  class  by  itself.  For  neither  the  laws  of  Great 
Britain  nor  of  any  sister  state  of  the  United  States  ever  have 
permitted,  and  we  venture  to  say  ever  will  permit,  any  such 
doctrine,  and  it  may  be  safely  added  that  no  civilized  country 
in  the  world  has  ever  entertained  it.  Numerous  cases  would 
be  cited  showing  that,  while  in  matters  of  probate  states  by 
comity  permit  ancillary  jurisdiction  of  foreign  wills,  they 
are  jealous  in  the  extreme  of  any  invasion  of,  or  attempt  to 
invade,  their  original  jurisdiction  in  such  matters:  Manuel 
v.  Manuel,  13  Ohio  St.  459 ;  Sturdivant  v.  Neill,  27  Miss.  157 ; 
Stark  V.  Parker,  56  N.  H.  481 ;  Wallace  v.  Wallace,  3  N.  J. 
Eq.  616 ;  In  re  Law,  80  N.  Y.  Supp.  410 ;  Moultrie  v.  Hunt, 
23  N.  Y.  394;  Dial  v.  Gary,  14  S.  C.  573,  37  Am.  Dec. 
737;  Story  on  Conflict  of  Laws,  sec.  457;  23  Am.  &  Eng. 
Ency.  of  Law,  p.  114 ;  Schouler  on  Executors,  sees.  15,  57 ; 
***  2  Redfield  on  Wills,  290;  1  Woerner  on  Administration, 
226. 

In  summing  up,  we  think  the  unhampered  jurist  would 
reach  the  conclusion  that  our  laws  not  only  recognize,  but 
sedulously  preserve,  the  distinction  between  foreign  and 
domestic  wills  and  the  probate  thereof;  that  the  law  means 
Avhat  it  says — namely,  that  all  domestic  wills  must  be  proved 
in  the  county  of  which  the  decedent  was  a  resident  at  the 
time  of  his  death,  for  thus  the  state  preserves  its  sovereignty 
and  its  jurisdiction  over  matters  primarily  belonging  to  it, 
and  thus  also  it  preserves  the  rights  of  its  other  residents 
and  citizens;  furthermore,  that  all  foreign  wills  may  be 
proved  and  allowed  as  provided  in  section  1322  et  seq.  of  the 
Code  of  Civil  Procedure ;  that  in  the  case  of  a  domestic  will 
all  questions  touching  the  validity  of  the  instrument  are,  and 
should  be,  primarily  and  exclusively  cognizable  by  the  courts 
of  the  state  of  the  domicile;  that  in  the  case  of  a  foreign 
will — that  is  to  say,  of  one  not  a  resident  of  this  state — 
this  state  and  its  citizens  have  less  concern  with  these  ques- 
tions of  fraud,  undue  influence,  and  the  like,  and  upon  the 
offer  of  proof  of  such  a  will  it  shall  be  admitted  upon  the 
evidence  prescribed  by  section  1324,  without  right  of  contest 
upon  such  matters:  Code  Civ.  Proc,  sec.  1913.  But  never- 
theless and  always,  when  a  foreign  will  is  so  offered  for  pro- 
bate in  this  state,  two  questions  are  open  as  new  and  origi- 
nal questions  for  the  determination  of  our  own  probate  court : 
1.  The  sulflcieney  of  the  proofs  of  foreign  probate;  and  2. 
The  question  of  the  residence  of  the  deceased.     For  if  upon 
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the  question  of  residence  it  shall  be  determined  that  the 
deceased  was  in  truth  a  resident  of  this  state,  it  follows  of 
necessity  that  the  proper  state  court  has  exclusive  orin:inal 
primary  jurisdiction  to  admit  the  will  to  probate,  and  will 
not  admit  it  as  a  foreign  will  for  ancillary  proceedinjrs.  It 
does  not,  of  course,  follow  that  because  the  pro])ate  court 
under  such  circumstances  will  not  admit  it  as  a  foreign  will 
that  it  will  refuse  it  probate  altogether.  It  will  grant  it 
probate,  the  facts  warranting,  in  proceedings  under  section 
1294  for  original  probate.  Nor  can  practical  difficulty  arise 
because  such  a  will  has  been  probated  in  a  foreign  jurisdic- 
tion, for  the  code  (section  1299,  supra)  meets  this  precise 
situation  by  providing  that  petition  may  be  made  to  the 
court  having  ^^^  jurisdiction  to  have  the  will  proved, 
whether  it  be  lost  or  destroyed,  or  beyond  the  jurisdiction 
of  the  state. 

We  have  discussed  this  question  under  what  we  have  said 
we  were  convinced  would  be  the  view  of  a  jurist  treating  the 
case  as  one  of  first  impression.  We  are  met,  however,  with 
the  argument  that  our  own  adjudications  express  a  contrary 
view,  and  are  determinative  of  the  question.  Not  that  alone, 
but  that  this  view  has  been  adopted  by  the  courts  in  probate 
throughout  the  state,  and  that  the  result  of  the  construction 
of  the  law  here  set  forth  would  be  to  declare  void  all  letters 
admitting  such  wills  to  probate,  and  cloud  the  title  to  untold 
millions  of  property  in  the  hands  of  innocent  holders.  If 
such  consequences  were  to  result,  or  if  in  fact  there  were 
any  such  adjudications,  a  court  would  pause  long  and  ponder 
gravely  before  announcing  a  construction  which  would  lead 
to  such  direful  consequences.  But  the  answer  is  that  this 
court  has  made  no  such  adjudications,  and  that  no  such  con- 
sequences can  follow;  for,  as  has  been  said,  this  is  the  first 
time  that  the  question  upon  direct  appeal  has  been  presented 
for  determination.  The  cases  to  which  appellant  refers  and 
upon  which  he  relies  are  those  of  Rogers  v.  King,  22  Cal.  71, 
Goldtree  v.  McAlister,  86  Cal.  93,  24  Pac.  801,  and  Estate 
of  Richardson,  120  Cal.  344,  52  Pac.  832.  In  Rogers  v. 
King,  22  Cal.  71,  the  attack  was  collateral,  not  direct.  The 
opinion  is  addressed  to  this  state  of  facts,  and  the  essential 
part  of  it  is  as  follows:  "The  agreed  case  states  that  the 
executor  named  in  the  will  filed  in  the  probate  court  a  pe- 
tition for  the  probate  of  the  will,  and  filed  therein  an  au- 
thenticated copy  of  said  will,  and  that  the  petition  stated 
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all  the  necessary  facts If,   as  agreed,  the  petition 

stated  all  the  necessary  facts,  then  upon  its  presentation 
with  a  copy  of  the  Avill  and  the  publication  of  due  and 
legal  notice,  the  court  acquired  jurisdiction  to  probate  the 
will,  and  the  judgment  of  the  probate  thereafter  entered 
is  conclusive.  If  any  irregularities  occurred  in  the  pro- 
ceedings or  error  in  the  judgment  after  jurisdiction  was  ac- 
quired, they  could  only  be  corrected  by  a  direct  proceeding 
for  that  purpose,  and  cannot  be  inquired  into  in  this  collateral 
proceeding."  This  is  all  that  the  case  of  Rogers  v.  King, 
22  Cal,  71,  contains,  and  it  amounts  to  no  more  than  a 
declaration  that,  the  court  in  probate  having  acquired  juris- 
diction and  having  admitted  a  will  to  probate,  errors  in  the 
**®  exercise  of  its  jurisdiction  do  not  render  its  order  ad- 
mitting the  will  to  probate  void,  and  cannot  be  considered 
upon  collateral  attack.  In  Estate  of  Richardson,  120  Cal. 
344,  52  Pac.  832,  while  it  appears  from  the  facts  that  the 
testator  was  a  resident  of  California  at  the  time  of  his 
death,  and  that  his  will  had  been  originally  probated  in  a 
sister  state,  and  subsequently  had  been  offered  for  pro- 
bate in  this  state  as'  a  foreign  will,  the  sole  question  at 
issue  which  this  court  was  called  upon  to  determine,  and  did 
determine,  was  the  right  of  a  nominee  of  a  devisee  to  testa- 
mentary letters.  The  question  now  before  the  court,  as  to 
the  right  to  probate  the  will  under  any  circumstances  as  a 
foreign  will,  was  never  discussed  nor  decided.  Goldtree  v. 
McAlister,  86  Cal.  93,  24  Pac.  801,  was  a  case  originally  de- 
cided in  Department  and  reconsidered  by  the  court  in  Bank. 
That,  too,  involved  the  question,  not  of  a  direct,  but  of  a 
collateral,  attack  upon  the  validity  of  an  order  admitting 
to  probate  as  a  foreign  will  the  last  testament  of  a  resident 
of  this  state.  The  attack  was  principally  directed  to  the 
sufficiency  of  the  proof  of  authentication,  and  the  court 
said:  "An  error  of  the  court  in  deciding  that  certain  docu- 
mentary evidence,  not  properly  authenticated,  proved  a 
valid  foreign  probate  of  a  will,  is^ot  different  in  character 
or  principle  from  an  error  in  deciding,  as  in  the  case  of 
Irwin  V.  Scriber,  18  Cal.  499,  that  certain  evidence  proved 
that  the  deceased  had  her  last  place  of  residence  in  Sac- 
ramento county.  The  error  in  the  former  ease  may  have 
proceeded  from  a  misconception  of  what  constituted  a  valid 
foreign  probate  of  a  will,  or  from  an  error  as  to  what  was 
competent  or  sufficient  evidence  to  prove  it.    In  the  latter 
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case,  the  error  may  have  arisen  from  a  mistalccn  view  of 
what  constituted  a  residence,  or  from  an  error  as  to  what 
was  sufficient  or  competent  evidence  to  prove  it.  Such  er- 
rors may  be  corrected  by  appeal,  but  do  not  render  the  judcj- 
ment  void."  This  case,  then,  must  be  taken  to  decide,  and 
to  decide  only,  that  upon  collateral  attack  an  order  admit- 
tin}?  a  will  offered  as  a  foreign  will  to  probate  is  not  void 
for  error  either  in  the  proof  of  authentication  or  in  proof  of 
residence,  as  in  Rogers  v.  King,  22  Cal.  71,  and  Irwin  v. 
Scriber,  18  Cal.  499.  Question  may  be  raised  over  the  strict 
logic  of  that  opinion,  but  no  doubt  can  exist  as  to  the 
strong  necessity  which  called  it  forth.  It  must  be  taken, 
therefore,  as  settled  in  this  state,  upon  the  authority  of 
the  cases  cited,  that  the  probate  of  such  wills  is  free  from 
^^"^  attack  upon  these  questions  in  collateral  proceedings, 
but  that,  upon  the  other  hand,  it  is  the  duty  of  the  court 
in  prolate  to  do  as  the  court  here  did,  refuse  probate  to  a 
will  offered  as  a  foreign  will,  if  the  court  shall  be  satisfied 
from  the  evidence  that  the  testator  was  in  fact  a  resident  of 
this  state  at  the  time  of  his  death. 

For  the  foregoing  reasons  the  order  and  decree  appealed 
from  are  affirmed. 

Beatty,  C.  J.,  Lorigan,  J.,  and  Angelotti,  J.,  concurred. 

Van  Dyke,  J.,  Dissented,  and  said  in  part:  "From  the  record  it  ap- 
pears that  the  copy  of  the  will  was  duly  authenticated  in  conformity 
with  the  laws  of  New  Hampshire,  and  that  such  will  was  valid  under 
the  laws  of  said  state  admitting  it  to  probate;  that  all  the  pro- 
ceedings thereon  were  regular,  and  that  there  was  nothing  upon  the 
face  of  the  record  to  dispute  the  jurisdiction  of  the  court  of  such 
state  admitting  the  will  to  probate;  and  that  said  will  was  made 
and  executed  in  conformity,  not  only  with  the  laws  of  said  state, 
but  also  in  conformity  with  the  laws  of  this  state.  The  ques- 
tion, therefore,  presented  is  whether,  in  the  case  of  a  testator,  who, 
at  his  death,  resided  in  this  state,  a  will  filed  for  probate  in  this 
state  upon  a  duly  authenticated  copy  thereof  from  the  court  of  a 
sister  state,  first  having  been  duly  probated  therein  according  to  the 
laws  of  said  state,  may  be  admitted  to  probate,  or  must  the  original 
will  be  produced  here  for  that  purpose!  Section  1322  of  the  Code  of 
Civil  Procedure,  copied  in  the  prevailing  opinion,  is  taken  from  the 
act  of  1850  to  regulate  the  settlement  of  estates  of  deceased  persons, 
being  section  27  of  said  act:  Stats.  1850,  p.  377,  c.  129.  The  lan- 
guage of  the  code  sections  bearing  on  the  subject  under  consideration 
is  plain  and  unambiguous,  and  cannot  be  controlled  by  any  headlines 
of  the  chapter  put  there  by  the  code  commissioners.     'The  mere  class- 
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ifications  can  Bcarcely  be  deemed  part  of  the  law':  Endlich  on  Inter- 
pretation of  Statutes,  sec.  70. 

"In  the  case  of  Goldtree  v.  McAlister,  86  Cal.  93,  24  Pac.  801,  the 
plaintiff  sued  in  the  character  of  trustee  of  the  estate  of  Jonathan 
Thompson,  deceased,  under  his  last  will.  The  testator  was  a  resident 
of  the  county  of  San  Luis  Obispo,  and  left  estate  therein.  His  last 
will  had  been  duly  proved  and  allowed  in  the  queen's  probate  court 
of  London  on  the  twenty-eighth  day  of  October,  1875.  His  heirs  and 
devisees  were  residing  in  this  state  and  in  England.  Upon  petition 
filed  for  the  probate  of  said  will  from  an  exemplified  copy  thereof 
from  said  English  court,  the  probate  court  of  San  Luis  Obispo  county, 
this  state,  after  notice  and  proceedings  as  required  by  the  code,  ad- 
mitted said  will  to  probate  in  the  following  order:  'It  is  ordered  that 
the  paper  heretofore  filed  purporting  to  be  a  copy  of  the  last  will 
and  testament  of  said  deceased  be  admitted  to  probate  as  the  last 
will  and  testament  of  said  deceased;  that  the  said  John  Thompson 
and  John  A.  Patchett  be  and  they  are  hereby  appointed  executors  of 
said  estate;  and  that  letters  testamentary  issue  to  the  said  petitioners 
upon  their  taking  the  oath  as  required  by  law. '  Letters  testamentary 
were  accordingly  issued  to  John  Thompson  and  J.  A.  Patchett,  who 
duly  qualified.  The  will  also  appointed  Thompson,  Patchett,  and 
Grierson  trustees  of  the  estate,  and  devised  the  property  to  them  for 
the  uses  and  purposes  stated  in  the  will.  Thereafter,  by  an  order 
of  said  superior  court,  Patchett  was  removed  and  plaintiff  Goldtree 
was  appointed  in  his  place.  On  the  trial  of  the  case  the  defendant 
objected  to  the  introduction  in  evidence  of  the  record  of  the  Cali- 
fornia probate  proceedings  of  San  Luis  Obispo  county,  on  the  ground 
that  the  probate  court  of  San  Luis  Obispo  county  never  acquired 
jurisdiction  of  the  subject  matter  of  the  probate  of  the  will.  De- 
fendant's objections  were  overruled  and  judgment  went  for  the  plain- 
tiffs, which  judgment  on  appeal  was  affirmed  by  this  court  in  depart- 
ment. Appellant  filed  a  petition  for  a  rehearing,  and  made  the  point 
that  as  Thompson  was  a  resident  of  California  at  his  death,  his  will 
was  domestic  to  the  state  of  California,  and  that  the  California  court 
had  no  jurisdiction  to  grant  ancillary  or  secondary  probate,  as  was 
done  in  that  case.  A  rehearing  was  granted,  and  appellant  filed  addi- 
tional points  and  authorities  upon  the  rehearing  in  Bank,  in  which 
it  is  said:  'Admittedly  Jonathan  Thompson  was  a  resident  of  Cali- 
fornia at  his  death.  It  follows  that  his  will,  if  any  he  left,  was  not 
a  "foreign"  but  a  domestic  will — domestic  to  the  state  of  California. 
....  The  English  court  had  no  jurisdiction  to  grant  original  pro- 
bate of  a  will  domestic  to  this  state.  The  California  court  alone  had 
such  jurisdiction.  The  California  court  had  no  jurisdiction  to  grant 
auxiliary  or  secondary  probate  of  the  will  in  question.'  And  appel- 
lant's counsel  especially  relied  upon  the  point  of  want  of  jurisdic- 
tion in  the  probate  court  of  this  state  in  the  premises,  and  this  ques- 
tion seems  to  have  been  fully  presented  to  this  court  on  the  rehear- 
ing.    In  the  opinion  upon  the  rehearing  by  the  court  in  Bank  it  is 


Oct.  1905.]  Estate  of  Clark.  207 

said:  'The  judgment  appealed  from  in  this  case  was  affirmed  .Tannary 
31,  1890.  A  rehearing  was  granted,  and  the  case  has  been  argued  in 
printed  briefs.  We  have  carefully  considered  the  arguments  of  the 
learned  counsel  for  appellant  on  the  rehearing,  but  find  nothing  in 
them  having  the  effect  to  change  the  former  opinion':  Goldtree  v. 
McAlister,  86  Cal.  96,  97,  24  Pac.  801.  This  case,  which  is  the  latest 
expression  of  this  court  on  the  question,  seems  to  hold  directly  that 
a  will  of  a  resident  of  this  state  can  be  admitted  to  probate  in  this 
state  on  an  exemplified  copy  of  its  probate  in  a  court  outside  of  the 
state. 

"As  already  shown,  the  will  in  question,  upon  petition,  was  or- 
dered by  the  lower  court  to  be  withdrawn  and  transmitted  to  New 
Hampshire,  where  the  deceased  left  property,  to  be  there  first  ad- 
mitted to  probate.  It  can  hardly  be  supposed  that  the  court  in 
doing  this  at  the  same  time  entertained  the  view  that  said  will 
could  only  be  admitted  to  probate  in  the  first  instance  in  Yolo  county. 
To  suppose  so  would  be  to  suppose  that  the  court  set  a  snare  to  en- 
trap petitioners  so  as  to  deprive  the  legatees  and  deviapes  under  the 
will  of  the  principal  benefit  resulting  from  the  same.  Under  the  pro- 
visions of  the  code,  as  well  as  upon  the  authority  of  Goldtree  v.  Mc- 
Alister, 86  Cal.  93,  24  Pac.  801,  the  court  below  clearly  erred  in  refus- 
ing to  admit  the  will  in  question  to  probate  under  the  circumstances, 
as  shown,  and  the  order  to  that  effect  should  be  reversed." 

McFarland,  J.,  also  Dissenting,  said:  "I  dissent  and  think  that  the 
order  appealed  from  should  be  reversed.  In  my  opinion  the  language 
of  section  1322  of  the  Code  of  Civil  Procedure,  'all  wills  duly  proven 
and  allowed  in  any  other  of  the  United  States,  or  in  any  foreign 
country  or  state  may  be  allowed  and  recorded,'  etc.,  is  entirely  too 
clear  and  explicit  to  leave  any  room  for  the  play  of  construction. 
The  fact  that  the  section  is  preceded  by  the  subheading  'Probate  of 
Foreign  Wills'  is  not  sufficient  to  overcome  the  unmistakable  mean- 
ing of  the  language  of  the  section.  Indeed,  the  word  'foreign'  does 
not  necessarily  mean  in  law  a  country  other  than  a  sister  state  of 
the  American  Union.  In  the  majority  of  instances  it  includes  such 
sister  states,  and  this  view  of  its  meaning  is  so  well  established  as 
to  have  gone  into  the  text-books  and  law  dictionaries  as  settled  law. 
In  'Words  and  Phrases  .Judicially  Defined'  (volume  3,  page  2881)  it 
is  said:  'For  all  national  purposes  embraced  by  the  federal  constitu- 
tion, tlie  states  and  the  citizens  thereof  are  one,  united  under  the 
same  sovereign  autliority,  and  governed  by  the  same  laws.  In  all 
other  respects  the  states  are  necessarily  foreign  and  independent  of 
each  other;  their  constitutions  and  forms  of  government  being  (though 
republican)  altogether  different,  as  are  their  laws  and  institutions.' 
In  Bouvior's  Law  Dictionary  (volume  1,  page  811)  it  is  said:  'The 
several  states  of  the  American  Union  are  foreign  to  each  other  with 
respect  to  their  munu'i|)al  laws.'  In  Abbott's  Dictionary  (volume  1, 
page  514)    is  is  said:   'In   Americau   usage   the  several   states  of   the 
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Union  are  foreign  to  each  other  with  respect  to  matters  governed  by 
their  municipal  laws;  while  the  relations  of  the  general  government 
and  either  state  are  domestic.  This  consideration  qualifies  the  usage 
of  several  of  the  phrases  mentioned  under  the  present  head.  It  is 
abundantly  well  settled  that  a  bill  of  exchange  drawn  in  one  state, 
payable  in  another,  is  a  foreign  bill.  The  corporations  created  by 
one  state  are  constantly  called  foreign  corporations  in  any  other. 
In  each  state  the  judgments  rendered  in,  and  laws  enacted  by,  an- 
other state  are  foreign  judgments  and  laws.  A  port  of  another  state 
is  a  foreign  port.'  Therefore  the  word  'foreign,'  in  the  subheading, 
is  not  at  all  inconsistent  with  the  language  of  the  section  in  ques- 
tion. And,  of  course,  the  legislature  has  full  power  over  the  whole 
subject  of  wills,  descents,  distribution  of  estates,  and  probate  pro- 
ceedings. There  is  not  a  word  in  the  state  constitution  limiting  its 
legislative  authority  in  such  matters." 

Shaw,  J,,  also  Dissenting,  said:  "So  far  as  the  policy  of  the  pro- 
visions of  section  1322  of  the  Code  of  Civil  Procedure  is  concerned, 
that  is  a  question  for  the  legislature,  and  not  for  the  courts.  There 
are  considerations  both  for  and  against  the  proposition  that  the  will 
of  a  person  who  dies  a  resident  of  this  state  may  be  first  probated 
in  some  other  state.  In  cases  of  persons  who  have  recently  become 
residents  of  this  state  it  is  often  very  much  more  convenient  and  less 
expensive  to  pursue  this  course.  A  large  part  of  the  population  of 
this  state  has  always  consisted  of  persons  who  have  lived  here  but 
e  short  period  of  time.  It  may  be  that  the  legislature,  having  these 
circumstances  in  view,  believed  it  the  best  policy  to  provide  that 
this  might  be  done,  and  enacted  this  statute  for  the  express  purpose 
of  allowing  it  to  be  done.  But,  in  any  event,  in  view  of  the  plain 
language  of  the  section,  the  matter  of  policy  is  immaterial.  'A  car- 
dinal rule  of  interpretation  is  that  a  statute  free  from  ambiguity  and 
uncertainty  needs  no  interpretation.  This  must  be  so,  for  all  inter- 
pretation and  construction  is  for  the  purpose  of  ascertaining  the 
legislative  will.  When  this  is  clear,  interpretation  is  not  allowable. 
In  such  case  it  cannot  be  argued  that  the  result  is  unjust  or  against 
policy.  The  statute  is  itself  conclusive  upon  these  subjects':  Davis 
V.  Hart,  123  Cal,  384,  55  Pac.  1060,  The  section  in  question  must 
have  the  same  meaning  now  as  it  had  when  it  was  originally  enacted. 
It  first  became  a  part  of  the  statute  law  of  this  state  in  1850  when 
it  was  enacted  in  section  27  of  the  probate  act  (Stats,  1850,  p,  378, 
c.  129)  in  precisely  the  same  language  as  that  contained  in  section 
1322  of  the  Code  of  Civil  Procedure,  except  that  the  words  'superior 
court'  have  been  substituted  for  'probate  court,'  In  the  probate  act 
there  was  no  chapter,  heading,  or  subheading  which  could  have  any 
effect.  It  is  inconceivable  that  the  legislature  would  have  re-enacted 
the  section  in  the  same  language  if  it  had  intended  to  change  the 
meaning,  by  limiting  its  application  to  wills  of  persons  who  at  the 
time  of  their  death  resided  out  of  this  state.     The  phrase  'all  wills' 
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in  the  section  plainly  includes  wills  of  every  description,  domestic 
and  foreign.  Where  the  language  of  the  statute  is  clear  and  unam- 
biguous, as  in  this  case,  the  title  of  the  act,  chapter,  article,  or  sub- 
heading of  the  section  cannot  be  resorted  to  for  the  purposes  of  giving 
it  a  different  meaning  from  that  which  the  words  import:  In  re 
Boston  etc.  Co.,  51  Cal.  624;  Cohen  v.  Barrett,  5  Cal.  195;  People  v. 
Abbott,  16  Cal,  358;  Hagar  v.  Supervisors,  47  Cal.  222.  Furthermore, 
it  cannot  be  said  that  the  decision  will  not  tend  to  unsettle  titles  to 
real  property.  While  it  may  be  true  that  the  determination  of  the 
court,  upon  the  question  of  fact  that  the  residence  of  the  deceased 
at  the  time  of  his  death  was  in  some  other  state  or  country,  is  con- 
clusive on  collateral  attack,  and  that  this  has  been  settled  by  the 
decisions  of  this  court,  yet  it  has  never  been  decided  that  where,  in 
c^se  of  the  probate  of  a  so-called  foreign  will,  the  petition  on  its 
face  avprs  that  the  deceased  died  a  resident  of  this  state,  but  that 
the  will  had  been  first  probated  in  some  other  state,  the  fact  of  lack 
of  jurisdiction  is  not  apparent  on  the  face  of  the  record,  and  may 
not  be  raised  upon  collateral  attack.  The  records  of  this  court  show 
that  there  have  been  several  cases  where  wills  of  this  character  have 
been  proven  as  foreign  wills,  and  it  is  a  fair,  if  not  necessary,  in- 
ference that  the  actual  cases  of  that  character  have  been  quite  numer- 
ous. Whatever  may  be  now  said  in  the  way  of  a  discriminating  re- 
view of  the  previous  decisions  of  this  court,  it  must  be  admitted  that 
the  general  opinion  has  been  that,  under  section  1322,  the  will  of  a 
resident  of  this  state,  having  been  first  admitted  to  probate  in  some 
other  state,  may  be  probated  in  this  state  as  a  foreign  will.  I  think 
the  court  below  erred  in  refusing  to  entertain  jurisdiction." 

"A  rehearing  was  denied,  and  the  following  opinion  was  filed  on 
November   13,   1905: 

"BEATTY,  C.  J.  In  their  petition  for  a  rehearing  counsel  for  ap- 
pellant reiterate  the  argument  that  our  construction  of  the  code  pro- 
visions relating  to  the  proof  of  foreign  wills  (Code  Civ.  Proc,  sees. 
1322-1324)  can  only  be  sustained  by  reading  into  the  statute  a  quali- 
fication of  the  words  'all  wills'  which  will  limit  its  application  to 
wills  'of  a  certain  kind,'  contrary  to  the  intention  of  the  legislature 
and  the  general  understanding  of  the  courts  of  the  state  and  the 
legal  profession.  I  take  leave  to  doubt  this  general  understanding 
of  the  courts  and  the  profession,  and  again  call  the  attention  of  coun- 
sel to  the  fact  that  it  is  wholly  unnecessary  to  read  anything  into 
the  statute  in  order  to  limit  its  application  to  wills  of  a  certain 
kind.  The  qualifying  words  are  plainly  written  in  the  statute,  and 
the  fault  is  with  counsel  in  ignoring  their  existence  and  their  force. 
The  statute  does  not  say  'all  wills'  and  stop  there.  Its  language 
is  (section  1322)  'all  wills  duly  proved  and  allowed'  in  any  other 
state  or  foreign  country.  Wills  that  have  been  duly  proved  and 
allowed  are  wills  'of  a  certain  kind,'  and  in  order  to  determine 
whether  a  particuar  will  is  of  that  kind  we  have  to  give  a  construe- 
Am.  St.  Rep.,  Vol.  113—14 
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tion  to  the  words  'duly  proved  and  allowed.'  When,  therefore,  is 
a  will  duly  proved  and  allowed!  Proof  of  a  will  is  a  proceeding  in 
rem.  To  the  validity  of  any  judgment  in  rem — a  judgment  which 
as  to  the  res  binds  all  the  world — there  must  be  adequate  public 
notice  of  the  proceeding,  and  such  notice  must  emanate  from  a  court 
which  has  jurisdiction  of  the  res.  When  the  will  of  a  resident  of 
this  state  is  the  res,  is  it  possible  that  the  courts  of  every  civilized 
country  on  the  globe  have  a  concurrent  jurisdiction  upon  published 
notice  to  determine  its  validity?  If  we  look  to  our  own  statute 
for  a  test  of  jurisdiction  in  such  cases,  we  find  that  we  confine  the 
jurisdiction  to  the  county  of  which  the  decedent  was  a  resident  at 
the  time  of  his  death,  and  this,  it  is  safe  to  say,  is  the  ordinarj'  rule. 
Authority  to  take  proof  of  wills  is  confined  to  courts  whose  terri- 
torial jurisdiction  includes  the  domicile  of  the  decedent.  The  fact 
that  in  this  state,  as  in  other  states  and  countries,  wills  of  nonresi- 
dents are  admitted  to  probate  on  original  proceedings  for  the  purpose 
of  administering  upon  their  property  within  the  state  is  no  impeach- 
ment of  this  proposition.  In  such  cases  it  is  the  property  within  this 
state  and  subject  to  its  jurisdiction  which  constitutes  the  res,  and 
proof  of  the  will  is  allowed  as  a  mere  incident  or  means  of  determin- 
ir.g  the  disposition  of  that  property.  And  the  decree  which  has  only 
that  purpose  is  conclusive  only  to  that  extent.  It  binds  that  prop- 
erty here  and  everywhere  that  the  decrees  of  our  courts  are  accorded 
full  faith  and  credit,  whether  by  comity  or  by  force  of  the  federal 
constitution.  But  such  a  decree  is  not  binding  as  to  the  will  itself 
in  other  jurisdictions  where  the  decedent  may  have  left  property, 
and  still  less  is  it  binding  upon  the  courts  of  his  domicile.  It  is  not 
conclusive  in  other  jurisdictions  simply  because,  as  a  will  and  for  all 
purposes,  it  has  not  been  duly  proved  and  allowed.  It  has  been  proved 
and  allowed  so  far  as  it  affects  the  disposition  of  the  property  within 
the  particular  jurisdiction,  but  no  further. 

"The  considerations  thus  briefly  indicated,  it  seems  to  me,  ought 
to  have  prevented  the  hasty  construction  which  we  are  told  has  been 
generally  placed  upon  our  statute  by  the  profession  and  the  courts 
in  this  state.  As  to  the  courts,  it  is  true  that  in  three  instances,  as 
shown  by  our  records,  the  construction  contended  for  by  counsel  has 
been  accepted  by  the  trial  court,  but  in  this  court  decrees  admitting 
wills  of  residents  of  California  to  probate,  on  proof  of  foreign  pro- 
bate, have  never  been  sustained,  except  as  against  collateral  attack. 
My  own  opinion  is  clear  that  no  will  has  been  duly  proved  and  al- 
lowed within  the  meaning  of  sections  1322-1324  of  the  Code  of  Civil 
Procedure,  unless  the  proof  has  been  taken  in  a  court  whose  terri- 
torial jurisdiction  includes  the  domicile  of  the  testator.  When  a  will 
has  been  admitted  to  probate  here  on  proof  of  its  admission  to  pro- 
bate in  some  other  jurisdiction,  not  including  the  domicile  of  the 
decedent,  the  decree  and  proceedings  regularly  taken  under  it  are,  of 
course,  secure  against  what  in  Goldtree  v.  McAlister,  86  Cal.  93,  24 
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Pac.  801,  is  held  to  be  collateral  attack,  and  this  irrespective  of  the 
question  whether  that  decision  can  be  reconciled  with  a  correct  con- 
struction of  the  statute.  Correct  or  not,  the  rule  of  that  case  has  be- 
come a  rule  of  property,  and  as  such  must  be  upheld  upon  the  doctrine 
of  stare  decisis  for  the  protection  of  vested  rights." 
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1.  In  General  214. 

2.  Where  Real  Estate  is  Involved,  215. 

I.     Original   Probate   of  Foreign   Will. 

A  court  may  grant  original  probate  of  the  will  of  a  nonresident 
who  dies  leaving  either  personal  or  real  property  within  its  territorial 
jurisdiction,  without  the  will  being  first  approved  in  the  courts  of 
the  testator's  domicile:  Varner  v.  Bevil,  17  Ala.  286;  .Taques  v.  Mor- 
ton, 76  Ala.  238;  Estate  of  Edelman,  148  Cal.  233,  post,  p.  231,  82  Pac. 
962;  Estate  of  Washburn,  45  Minn.  242,  47  N.  W.  790;  In  re  Gordon, 
50  N.  J.  Eq.  397,  26  Atl.  268;  Booth  v.  Timoncy,  3  Dem.  Sur.  416; 
Estate  of  Barandon,  41  Misc.  Rep.  380,  84  N.  Y.  Supp.  937;  Shields 
V.  Union  Cent.  Life  Ins.  Co.,  119  N.  C.  380,  25  S.  E.  951;  Estate  of 
Clayson,  26  Wash.  253,  66  Pac.  410;  Rader  v.  Stubblefield  (Wash.), 
86   Pac.   560. 

The  California  court  in  the  principal  case,  ^ile  recognizing  the 
jurisdiction  of  courts  to  grant  original  probate  upon  the  wills  of 
deceased  nonresidents  who  leave  property  within  the  state,  observes: 
"But  the  limitations  of  the  operation  of  this  principle  should  also 
be  recognized,  namely,  that  this  exercise  of  original  jurisdiction  over 
the  estates  of  nonresidents  affects,  and  can  affect,  only  the  property 
within  the  state.  The  judgment  admitting  tlie.will  to  probate  is  valid 
in  all  other  states  only  as  to  the  property  within  the  jurisdiction  of 
the  court  pronouncing  the  judgment.  It  has  no  extraterritorial  force, 
establishes  nothing  beyond  that,  and  does  not  dispense  with,  nor  abro- 
gate, the  formalities  and  proofs  which  may  be  exacted  by  other 
jurisdictions  in  which  the  deceased  also  left  property  subject  to  their 
laws  of  administration." 

II.     Admission  to  Record  of  Foreign  Probate. 
a.     In  General. — The  statutes  of  the  different  states  generally  pro- 
vide for  the  admission   to  record   in   their  probate  courts  of   foreign 
wills  affecting   property   within   their   jurisdiction,   which   wills   have 
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already  been  probated  in  a  foreign  court  having  jurisdiction  in  the 
premises:  See  the  principal  case,  ante,  p.  197;  Ward  v.  Gates,  43 
Ala.  515;  Shephard  v.  Carriel,  19  111.  313;  State  v.  Judges  of  Pro- 
bate, 17  La.  486;  Succession  of  Hall,  28  La.  Ann.  57;  Smith  v.  Hen- 
ning,  10  W.  Va.  596;  Secrist  v.  Green,  70  U.  S.  (3  Wall.)  744,  18  L. 
ed.  153.  Statutes  of  this  kind  apply  to  wills  probated  in  a  foreign 
country  as  well  as  to  those  probated  in  a  sister  state:  Gaven  v.  Allen. 
100  Mo.  293,  13  S.  W.  501.  If  the  will  should  appear  invalid  as  to 
the  real  property  devised,  but  valid  as  to  the  personalty,  a  copy  of 
it  may  be  filed  and  recorded  as  a  will  of  the  personal  property  only: 
Lapham  v.  Olney,  5  E.  I.  413;  Ex  parte  Todd,  3  Leigh  (Va.),  819. 
But  it  is  generally  a  condition  precedent  to  the  recording  of  any 
foreign  will  that  it  has  already  been  probated  in  the  foreign  juris- 
diction: Lindley  v.  O'Reilly,  50  N.  J,  L.  636,  7  Am.  St.  Rep.  802,  15 
Atl.  379,  1  L.  E.  A.  79. 

b.  Persons  Entitled  to  have  Probate  Recorded. — Under  a  statute 
providing  for  the  production  of  a  copy  of  a  foreign  will  and  the 
probate  thereof  by  the  executor  or  any  other  person  interested  in  the 
will,  an  assignee  of  a  part  of  the  interest  in  a  devise  is  regarded 
as  a  "person  interested":  Estate  of  Engle,  124  Cal.  292,  56  Pac.  1022; 
so,  too,  is  a  petitioner  described  as  a  "subsequent  purchaser  of  the 
estate  of  the  deceased":  Mower  v.  Verplanke,  105  Mich.  398,  63  N. 
W.  302.  The  statute  is  complied  with  where  the  one  producing  the 
will  states  in  his  petition  that  he  is  authorized  to  make  the  same 
by  the  representatives  of  the  estate:  Clow  v.  Plummer,  85  Mich.  550, 
48  N.  W.  795.  The  agent  or  attorney  of  an  interested  person  may 
appear  for  him:  Evansville  Ice  etc.  Co.  v.  Windsor,  148  Ind.  682,  48 
N.  E.  592. 

c.  Will  of  Resident  Dying  Abroad. — In  the  principal  case  it  is  held 
that  where  a  resident  of  California  dies  in  another  state,  and  his  will  is 
probated  in  the  latter  state,  a  court  of  California,  within  the  territorial 
jurisdiction  of  which  the  deceased  resided  and  left  property,  will  not 
admit  the  will  as  a  foreign  will  for  ancillary  proceedings.  In  such  a 
case,  the  California  court  has  original  primary  jurisdiction  to  probate 
the  will,  which  it  will  pot  yield  to  the  courts  of  another  state,  and  then 
admit  it  here  as  a  foreign  testament  upon  an  authenticated  copy  of 
the  will  and  its  probate.  The  doctrine  thus  announced  in  the  principal 
case  has  been  recognized  in  several  other  jurisdictions:  See  the  note 
to  Bowen  v.  Johnson,  73  Am.  Dec.  56;  Scripps  v.  Wayne  Probate 
Court,  131  Mich.  265,  iOO  Am.  St.  Rep.  614,  90  N.  W.  1061;  Bate  v. 
Incisa,  59  Miss.  513;  Stark  v.  Parker,  56  N.  H.  481;  Wallace  v.  Wal- 
lace, 3  N.  J.  Eq.  616;  Manuel  v.  Manuel,  13  Ohio  St.  458;  Tarbell 
V.  Walton,  71  Vt,  406,  45  Atl.  748.  In  this  last  case  it  is  decided  that 
a  will  made  in  Illinois,  when  the  testator  was  there  domiciled,  must 
be  proved  de  novo  in  Vermont,  notwithstanding  it  has  already  been 
probated  in  Illinois,  if  the  testator  was  domiciled  in  Vermont  at  the 
time  of  his  death. 
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No  practical  diflSculty  need  arise,  as  ia  pointed  out  by  the  Cali- 
fornia court  in  the  principal  case,  where  the  will  of  a  resident  has  been 
probated  in  a  foreign  jurisdiction,  for  the  statutes  provide  for  the 
proof  of  a  will,  in  a  court  having  jurisdiction,  when  it  is  lost,  de- 
stroyed, or  beyond  the  jurisdiction  of  the  state.  This  is  illustrated 
in  Appeal  of  McCauly,  130  Pa.  480,  18  Atl.  617.  In  that  case  a 
resident  of  Pennsylvania  died  in  Ireland,  and  his  will  was  probated 
and  filed  in  the  probate  court  of  Dublin.  As  the  will  could  not  be 
withdrawn  from  the  records  of  the  foreign  court,  the  Pennsylvania 
court  admitted  to  probate  an  authenticated  copy  of  the  will,  the 
court  remarking  that  the  inability  to  produce  the  will,  caused  by  its 
detention  in  a  foreign  court,  made  secondary  evidence  of  its  con- 
tents admissible,  as  much  as  if  the  papers  were  lost  or  destroyed. 
To  the  same  effect  is  Loring  v.  Oakey,  98  Mass.  267. 

A  nuncupative  will  executed  in  Louisiana  by  writing  it  out  at 
length  on  the  records  of  the  acts  of  a  notary,  which  by  the  law  of 
that  state  cannot  be  removed  therefrom,  may  be  probated  in  Missis- 
sippi, in  the  county  of  the  first  domicile  of  the  testatrix,  by  means 
of  an  authenticated  copy:  Pratt  v,  Hargraves,  77  Miss.  892,  78  Am. 
St.  Rep.  551,  28  South.  722. 

d.  Necessity  of  Eecording  Foreign  Probate. — Generally,  a  will  pro- 
bated in  the  courts  of  one  state  or  country  is  not  effective  as  a  muni- 
ment or  conveyance  of  title  to  land  situated  in  another  state  or  coun- 
try, unless  the  will  is  proved  anew  and  recorded  in  the  latter  juris- 
diction as  required  by  its  laws:  .Jones  v.  Jones,  107  111.  App.  464; 
Evansville  Ice  etc.  Co.  v.  Windsor,  148  Ind.  682,  48  N.  E.  592;  Sneed 
V.  Ewing,  28  Ky.  (5  J.  J.  Marsh.)  460,  22  Am.  Dec.  41;  Crusoe  v. 
Butler,  36  Miss.  150;  Gaven  v.  Allen,  100  Mo.  293,  13  S.  W.  501;  Wil- 
son's Exrs.  V.  Tappan,  6  Ohio,  172;  Walton  v.  Hall's  Estate,  66  Vt. 
455,  2  Atl.  803;  Kerr  v.  Moon,  22  U.  S.  (9  Wheat.)  565,  6  L.  ed, 
161;  McCormick  v.  SuUivant,  23  U.  S.  (10  Wheat.)  192,  6  L.  ed.  300; 
De  Roux  V.  Girard,  105  Fed.  798.  This  rule  is  applicable  to  a  foreign 
will  creating  a  trust;  the  trust  is  not  enforceable  in  the  jurisdiction 
where  the  property  is  situated,  until  the  will  is  there  proved  and  re- 
corded in  the  manner  prescribed  by  its  statutes:  Campbell  v.  Wal- 
lace, 76  Mass.  (10  Gray)  162;  Wells,  Fargo  &  Co.  v.  Walsh,  87  Wis. 
67,  57  N.  W.  969. 

In  Tennessee,  however,  a  foreign  will,  executed  in  conformity  to 
the  statutes  of  that  state,  passes  title  to  lauds  therein  situated,  with- 
out probate  or  registration  in  that  state,  if  it  has  been  duly  proved 
and  recorded  at  the  domicile  of  the  testator  in  another  state  under 
statutes  thereof  identical  with  those  of  Tennessee:  Bleidorn  v.  Pilot 
Mountain  C.  &  M.  Co.,  89  Tenn.  166,  204,  15  S.  W.  737;  Currell  v. 
Villars,  72  Fed.  330. 

A  copy  of  a  foreign  will,  although  recorded  in  Illinois,  ia  not  con- 
structive- notice  of  the  will,  unless  it  is  authenticated  and  certified 
in  the  manner  prescribed  by  the  statutes  of  that  state:   Harrison  v. 
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Weatherby,  180  111.  418,  54  N.  E.  237.  And  the  probate  of  a  will 
granted  in  another  state  is  not  admissible  in  evidence  in  West  Vir- 
ginia, without  re-probate  there,  for  the  purpose  of  showing  that  the 
power  of  appointment  authorized  to  be  exercised  by  the  will  has  been 
80  exercised:  Thrasher  v.  Ballard,  33  W.  Va.  285,  25  Am.  St.  Rep.  894, 
10  S.  E.  411. 

e.  Proof  of  Forei'jn  Probate. — Statutes  providing  for  the  proof  and 
registration  of  foreign  wills  which  already  have  been  probated  at 
the  domicile  of  the  testator  generally  require  the  production  of  an 
authenticated  copy  of  the  will  and  the  probate  thereof:  Cal.  Code 
Civ.  Proc,  sec.  1323;  Wickersham  v.  Johnston,  104  Cal.  407,  43  Am. 
St.  Rep.  118,  38  Pac.  89;  In  re  Capper's  Will,  85  Iowa,  82,  52  N.  W. 
6;  Shannon  v.  Shannon,  111  Mass.  331;  Pope  v.  Cutler,  34  Mich.  150; 
Lindley  v.  O'Reilly,  50  N.  J.  L.  636,  7  Am.  St.  Rep.  802,  15  Atl.  379, 
1  L.  R.  A.  79.  It  has  been  affirmed,  however,  that  the  proof  and  allow- 
ance of  a  will  in  another  state  where  the  testator  had  his  domicile 
at  the  time  of  his  death,  if  duly  authenticated,  will  be  presumed  to 
be  in  accordance  with  the  laws  of  that  state;  and  that  it  is  not 
necessary  to  specially  allege  the  foreign  statute,  or  to  expressly  prove 
that  the  proof  and  allowance  of  the  will  was  in  accordance  with  such 
statute:  Martin  v.  Martin,  70  Neb.  207,  97  N.  W.  289  (citing  Wilt 
V.  Cutler,  38  Mich.  189);  Ilouze  v.  Houze,  16  Tex.  598. 

In  some  states,  when  a  foreign  will  and  the  probate  thereof  are 
sought  to  be  proved  and  recorded  in  a  jurisdiction  where  the  testator 
left  property,  the  statutes  do  not  require  the  execution  of  the  will 
to  be  according  to  the  law  of  that  state,  but  only  according  to  the 
law  of  the  state  where  the  original  probate  has  been  had:  Kennard 
V,  Kennard,  63  N,  H.  303.  See,  too,  Gardner  v.  Ladue,  47  111.  211, 
95  Am.  Dec.  487.  In  other  states,  however,  where  real  estate  is  in- 
volved, the  proof  of  the  will  and  of  its  probate  must  show  that  the 
will  was  executed  in  accordance  with  the  law  of  the  state  where  its 
registration  is  sought:  In  re  Nash's  Will,  37  Misc.  Rep.  706,  76  N.  Y. 
Supp.  453;  In  re  Hagar's  Will,  48  Misc.  Rep.  43,  96  N.  Y.  Supp.  96; 
Raleigh  etc.  Ry.  Co.  v.  Glendon  etc.  Mfg.  Co.,  113  N.  C.  241,  18  S. 
E.  208;  Clayson  v.  Clayson,  24  Or.  542,  34  Pac.  358;  or  it  must  be 
shown,  not  only  that  the  will  has  been  admitted  to  probate  in  the 
foreign  court,  but  that  the  evidence  heard  there  was  sufficient  to 
authorize  its  probate  in  the  first  instance  in  the  probate  courts  of 
the  state  where  it  is  offered  for  registration:  Williams  v.  Jones,  77 
Ky.  (14  Bush)    418;  Dupoyster  v.  Gagoni,  84  Ky.  403,  1  S.  W.  652. 

f.     Conclusiveness  and  Effect  of  Probate. 

1.  In  General. — A  decree  of  a  probate  court  of  one  state  admitting 
a  will  to  probate  within  its  jurisdiction  is  generally  regarded  as  con- 
clusive evidence  of  the  due  execution  of  the  will,  the  testamentary 
capacity  of  the  testator,  and  other  matters  affecting  the  validity  of 
the  will,  upou  an  application  to  prove  and  record  the  will  in  another 
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state:  Harris  v.  Harris,  61  Ind.  117;  Dalrymjile  v.  Gamble,  68  Md. 
523,  13  Atl.  156;  Crippen  v.  Dexter,  79  Mass.  (13  Gray)  330;  Bab- 
cock  V.  Collins,  60  Minn.  73,  51  Am.  St.  Rep.  503,  61  N.  W.  1020; 
Crusoe  v.  Butler,  36  Miss.  150;  Poole  v.  Jackson,  66  Tex.  ."ISO,  1  S. 
W.  75.  But  see  Bo  wen  v.  .Johnson,  5  R.  I.  112,  73  Am.  Dec.  49.  The 
only  question  open  to  consideration  in  such  a  case  is,  as  a  rule,  the 
jurisdiction  of  tlie  court  granting  the  probate  and  rendering  the  de- 
cree; Ives  V.  Salisbury's  Heirs,  56  Vt.  565.  See,  in  this  connection, 
the  principal  case.  Certainly  the  validity  of  the  will  cannot,  after 
thus  having  been  probated  in  a  foreign  court  having  jurisdiction,  be 
attacked  collaterally:  Wells  v.  Neff,  14  Or.  66,  12  Pac.  84,  88. 

Under  the  Kentucky  statute  providing  that  no  will  shall  be  re- 
ceived in  evidence  unless  it  has  been  recorded  in  the  county  court, 
and  that  its  probate  in  that  court  shall  be  conclusive,  an  order  of 
the  county  court  reciting  that  a  foreign  will  and  certificate  of  pro- 
bate have  been  presented  and  evidence  heard,  and  adjudging  that 
such  copy  be  admitted  to  record  as  a  last  will,  is  condusive  as  to 
the  competency  and  validity  as  evidence  of  such  foreign  will:  Whalen 
V.  Nisbet,  95  Ky.  464,  26  S.  W.  188. 

Where  a  will,  executed  in  Kentucky  according  to  the  law  of  Mis- 
souri, is  recorded  in  the  former  state,  and  an  authenticated  copy  of 
such  record  is  recorded  in  the  proper  county  in  Missouri,  a  copy  of 
this  last  record  furnishes  conclusive  proof  of  the  will:  Applegate  v. 
Smith,  31   Mo.   166. 

The  action  of  a  court  in  another  state  annulling  a  will  probated 
in  Texas  cannot  affect  the  status  of  property  of  the  testator  situated 
in  Texas:  Acklin  v.  Paschal,  48  Tex.  147.  And  a  will  devising  lands 
in  Virginia  may  be  proved  in  that  state,  although  it  has  been  de- 
clared void  in  some  other  state:   Rice  v.  Jones,  4  Call   (Va.),  89. 

2.  Where  Real  Estate  is  Involved. — The  probate  of  a  will  in  one 
state,  although  conclusive  as  to  the  title  to  personalty,  if  the  pro- 
bate is  made  at  the  domicile  of  the  testator,  is  of  no  force  in  estab- 
lishing the  sufiiciency  of  a  devise  of  land  in  another  state;  it  can 
obtain  such  force  only  by  virtue  of  some  law  of  the  state  in  which 
the  realty  is  situated.  The  clause  of  the  federal  constitution  which 
requires  full  faith  and  credit  to  be  given  in  each  state  to  the  rec- 
ords and  judicial  proceedings  of  every  other  state,  applies  to  the 
records  and  proceedings  of  courts  only  so  far  as  they  have  jurisdic- 
tion, and  the  courts  of  one  state  are  without  jurisdiction  over  title 
to  real  estate  in  another  state:  Otto  v.  Doty,  61  loua,  23,  15  N.  W. 
578;  Keith  v.  Johnson,  97  Mo.  223,  10  S.  W.  597;  Nelson  v.  Potter, 
50  N.  J.  L.  324,  15  Atl.  375;  Martin  v.  Stovall,  103  Tenn.  1,  52  S.  W. 
296,  48  L.  R.  A.  130. 

Where  a  will  has  been  duly  probated  in  one  state,  its  admission 
to  probate  and  record  in  another  state  where  the  testator  left  real 
property  operates  to  convey  to  and  vest  title  in  the  devisees  the 
same  as  would  a  domestic  will  duly  probated:   Parker  v.  Parker,  65 
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Mass.  (11  Cush.)  519;  Clow  v.  Plumraer,  85  Mich.  550,  48  N.  W.  795; 
Carpenter  v.  Denoon,  29  Ohio  St.  379;  Markwell  v.  Thore,  28  Wis.  548; 
Hayes  v.  Lienlokken,  48  Wis.  509,  4  N.  W.  584.  And  the  title  of  the 
devisees  takes  effect  by  relation  as  from  the  date  of  the  testator's 
death:  Wright  v.  Williamson,  67  Me.  524;  Hall's  Lessee  v,  Ashby, 
9  Ohio,  96,  34  Am.  Dec.  424;  Bleidorn  v.  Pilot  Mountain  Coal  etc.  Co., 
89  Tenn.  166,  204,  15  S.  W.  737. 

A  conveyance  by  a  devisee  under  a  foreign  will,  made  before  the 
will  is  filed  and  recorded  in  the  state  where  the  land  is  located,  is 
nevertheless  good,  for  his  title  has  relation  to  the  decease  of  the 
testator:  Trustees  of  Putnam  Free  School  v.  Fisher,  30  Me.  523.  And 
if  executors  make  a  conveyance  of  land  under  a  power  contained  in 
a  will,  after  the  will  has  been  probated  at  the  domicile  of  the  testator, 
but  before  it  has  been  proved  and  recorded  in  the  state  where  the 
land  lies,  the  subsequent  proof  and  registration  of  the  will  in  the 
latter  state  will  relate  back  and  validate  the  sale:  Babcock  v.  Collins, 
60  Minn.  73,  51  Am.  St.  Eep.  503,  61  N.  W.  1020. 


GREENBERG  v.  WESTERN  TURF  ASSOCIATION. 

[148  Cal.  126,  82  Pac.  884.] 
FIiACE  OF  AMUSEMENT— Rights  of  Ticket-holder— -Consti- 
tutional Law. — A  statute  making  it  unlawful  to  refuse  admission  to  a 
proper  person  holding  a  ticket  to  any  place  of  public  amusement,  and 
entitling  him,  if  refused  admission,  to  recover  his  actual  damages  and 
one  hundred  dollars  in  addition  thereto,  is  constitutional,  (pp.  217, 
218.) 

This  action  was  brought  by  a  person  ejected  from  a  race- 
course, and  was  based  on  a  statute  declaring  it  unlawful  to 
refuse  admission  to  proper  persons  holding  tickets  to  places 
of  public  amusement,  and  entitling  them,  if  refused  admis- 
sion, to  recover  their  actual  damages  and  one  hundred  dollars 
in  addition  thereto. 

W.  S.  Goodfellow,  Goodfellow  &  Eels,  Charles  F.  Gardner 
and  D.  E.  Alexander,  for  the  appellant. 

Sullivan  &  Sullivan  and  E.  C.  Harrison,  for  the  respondent. 

**''  HENSHAW,  J.  This  case  is  between  the  same  parties 
and  similar  to  that  of  Greenberg  v.  Western  Turf  Assn.,  140 
Cal.  357,  73  Pac.  1050.  Plaintiff  recovered  judgment  before 
a  jury,  and  from  that  judgment  and  from  an  order  refusing 
its  motion  for  a  new  trial  defendant  appeals. 
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Defendant  first  complains  of  the  court's  refusal  to  instruct 
the  jury  to  render  a  verdict  in  its  favor;  the  contention  here- 
in being  that  upon  the  undisputed  facts  Green  and  Newman, 
who  ejected  the  plaintiff,  were  not  employes  of  the  defend- 
ant, but  of  Mr,  Morse,  proprietor  of  the  Morse  Detective 
Agency,  and  that  as  Morse  was  an  independent  contractor,  the 
doctrine  of  respondeat  superior  should  have  been  applied  to 
him,  and  not  to  the  defendant.  The  evidence,  however,  upon 
the  question  was  conflicting,  and  the  court  properly  submitted 
the  matter  for  determination  to  the  jury. 

It  is  next  contended  that  the  act  under  which  plaintiff 
sought  his  recovery  is  unconstitutional,  and  in  this  regard 
it  is  insisted  that  the  construction  put  upon  the  act  in  Green- 
berg  V.  Western  Turf  Assn.,  140  Cal.  357,  73  Pac.  1050,  is 
erroneous.  Herein  appellant  contends  that  the  statute  is  in 
contravention  of  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States  and  section  1  of  the  declaration  of 
rights  of  the  state  constitution,  and  this  court  is  asked  to 
reconsider  the  construction  which  formerly  was  put  upon  the 
act.  The  argument  of  appellant  in  this  respect  seems  to  be 
that  as  at  common  law  the  purchaser  of  a  ticket  to  a  place  of 
amusement  held  only  a  revocable  license,  and  the  proprietor 
of  such  a  place  of  amusement  could  either  refuse  the  holder  of 
the  ticket  admission  or  eject  him  after  admission,  not  being 
responsible  in  tort,  but  merely  in  contract  for  the  price  of 
the  ticket  and  the  necessary  expenses  incurred  by  the  pur- 
chaser, no  subsequent  legislation  by  the  state  can  modify  this 
common-law  rule,  except  in  one  particular,  and  that  is,  that 
the  exclusion  cannot  be  by  way  of  race  discrimination,  and 
because  of  "race,  color,  or  previous  condition  of  servitude," 
and  that,  as  the  act  in  question  is  not  designed  *^**  to  meet 
this  condition  or  to  effectuate  this  end,  it  is  an  unwarranted 
invasion  of  the  rights  which  the  defendant  enjoyed  before 
the  passage  of  the  act  under  the  rule  as  it  existed  at  common 
law.  If  the  right  of  state  legislatures  to  pass  an  act  such  as 
this  rested  upon  the  propasition  enunciated,  the  acts  them- 
selves would  be  of  no  value,  for,  as  pointed  out  in  the  note  to 
McCrea  v.  Marsh,  12  Gray,  211,  71  Am.  Dec.  745,  "The  states 
might  pass  such  laws,  but,  if  a  ticket  to  a  theater  is  but  a 
revocable  license,  they  would  be  of  little  effect,  as,  if  the  the- 
ater proprietor  desired  to  exclude  colored  persons,  he  might 
do  so  merely  by  revoking  the  license,  and  it  would  be  impos- 
sible to  determine  whether  it  was  revoked  by  reason  of  'race, 
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color,  or  previous  condition  of  servitude.'  "  The  truth  of  the 
matter  is  that  the  right  of  the  state  rests  upon  no  such  flimsy 
foundation.  It  is  based  upon  its  fundamental  right,  when 
not  acting  in  contravention  to  its  constitution  or  to  the  con- 
stitution of  the  United  States,  to  modify  the  common  law.  As 
is  said  in  Charge  to  Grand  Jury,  1  Hughes,  541,  Fed.  Cas. 
No.  18,258.  "A  state  has  the  constitutional  and  legislative 
power  to  change  or  modify  the  common  law,  and  by  statute 
establish  and  regulate  the  rights  of  its  citizens  to  the  enjoy- 
ment and  benefit  of  inns,  public  conveyances,  etc."  As 
pointed  out  in  Dillon  on  Municipal  Corporations  (fourth  edi- 
tion, volume  1,  section  357),  "Charters  not  infrequently  con- 
fer upon  the  corporation  the  power  to  'license  and  regulate' 
or  to  'license,  regulate,  and  tax'  certain  vocations  and  em- 
ployments, and  to  'tax  and  restrain'  or  'prohibit'  exhibitions, 
shows,  places  of  amusement,  and  the  like,  and,  unless  there  is 
some  specified  limitation  on  the  authority  of  the  legislature 
in  this  respect,  such  provisions  are  constitutional."  The 
state,  in  the  exercise  of  its  police  power,  has  the  unquestioned 
right  to  regulate  these  places  of  public  amusement,  and  it  is 
in  the  exercise  of  this  power,  and  not  at  all  as  having  to  do 
with  civil  rights,  that  the  act  in  question  was  upheld  in  140 
Cal.  (and  73  Pac),  and  its  constitutionality  is  here  again 
affirmed. 

McFarland,  J.,  Lorigan,  J.,  Shaw,  J.,  Angelotti,  J.,  and 
Van  Dyke,  J.,  concurred. 

The  judgment  of  the  supreme  court  of  California  was 
affirmed,  and  the  constitutionality  of  the  statute  involved 
sustained  on  writ  of  error :  See  Western  Turf  Assn.  v.  Green- 
berg,  27  U.  S.  S.  C.  Rep.  384. 


The  Law  Applicable  to  Places  of  Public  Amusement  is  considered  in 
the  recent  note  to  Homey  v.  Nixon,  110  Am.  St.  Rep.  525-537,  and  in 
the  subsequent  case  of  Collister  v.  Hayman,  183  N.  Y.  250,  111  Am. 
St.  Rep.  740. 
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CALDWELL  v.   GRAND  LODGE   OF  UNITED   WORK- 
MEN. 

[148  Cal.  19.5,  82  Pac.  781.] 

BENEFIT  SOCIETY — Dependence  of  Beneficiary. — A  married 
woman  whose  husband  is  capable  of  supporting  her  is  not  "depend- 
ent" on  a  member  of  a  mutual  benefit  society,  not  her  husband,  so 
that  he  can  designate  her  as  his  beneficiary,  when  she  is  not  related 
to  him  and  has  no  legal  or  moral  claim  upon  him,  except  that  he  ad- 
vised her  to  get  married  and  promised  to  take  care  of  her  while  he 
lived,  which  he  did.     (pp.  220,  221.) 

BENEFIT  SOCIETY — Dependence  of  Beneficiary.— The  de- 
pendence which  authorizes  a  member  of  a  mutual  benefit  society  to 
designate  the  person  dependent  upon  him  as  his  beneficiary,  is  a 
dependence  resting  upon  some  moral,  legal  or  equitable  ground,,  not 
a  dependence  which  is  only  a  matter  of  favor,  which  is  founded 
upon  the  mere  whim  or  caprice  of  the  member,  and  which  may  be  cast 
aside  by  him  without  violating  any  legal  or  moral  obligation,  (p. 
221.) 

BENEFIT  SOCIETY — Change  of  By-laws. — A  reasonable 
amendment  to  the  by-laws  of  a  mutual  benefit  society  limiting  the 
classes  of  persons  who  may  be  designated  as  beneficiaries  is  binding 
upon  a  member  who  agreed,  when  he  joined  the  society,  to  abide  by 
and  conform  to  the  by-laws  then  in  force  or  subsequently  adopted, 
(p.  222.) 

William  11.  Jordan  and  Davis  &  Hirshberg,  for  the  appel- 
lant. 

Riordan  &  Lande,  for  the  respondent. 

i»«  HENSIIAW,  J.  The  defendant  is  a  fraternal  and  ben- 
eficial association.  Plaintiff  brought  her  action  to  recover 
from  the  defendant  the  sum  of  two  thousand  dollars,  which 
she  claims  under  the  terms  of  a  beneficiary  certificate  issued 
by  defendant  to  Oliver  H.  Baker,  who  in  his  lifetime  was  a 
member  of  the  order.  Baker  joined  the  order  in  1879  and  in 
his  application  for  a  beneficiary  certificate  declared  as  fol- 
lows: "I  do  hereby  agree  that  compliance  on  my  part  with 
all  laws,  regulations  and  requirements  which  are  or  may  be 
enacted  by  said  order  is  the  express  condition  upon  which  I 
am  to  be  entitled  to  participate  in  the  beneficiary  fund  and 
have  and  enjoy  all  the  other  benefits  and  privileges  of  said 
order."  When  Baker  joined  the  order  the  by-laws  provided 
that  certificates  might  be  made  payable  "to  any  person  or  per- 
sons selected  by  the  member."  In  1889  Baker's  certificate 
was  payable  to  tha  Humboldt  Savings  and  Loan  Society  as 
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trustee  of  his  estate.  While  this  certificate  was  so  outstand- 
ing the  order  in  1893  amended  its  laws  so  as  to  read:  "Each 
member  shall  designate  the  person  or  persons  to  whom  the 
beneficiary  fund  due  on  his  death  shall  be  paid,  who  shall  in 
every  instance  be  one  or  more  members  of  his  family,  or  some 
one  related  to  him  by  blood,  or  who  shall  be  dependent  upon 
him."  In  1898,  while  this  by-law  was  in  force.  Baker  re- 
voked his  nominee,  the  Humboldt  Savings  and  Loan  Society, 
and  directed  payment  of  the  certificate  to  be  made  "to  Mrs. 
Howard  W.  Caldwell,  being  no  relation  to  myself,  of  9  Lang- 
ton  street,  San  Francisco,  being  dependent  upon  me. ' '  After 
Baker's  death  Mrs.  Caldwell  made  demand  for  the  payment 
of  the  certificate,  which  was  refused  upon  the  ground  that  she 
was  not  one  of  the  persons  contemplated  by  the  above-quoted 
by-law  in  whose  favor  a  legal  certificate  could  issue.  Upon 
this  controverted  proposition  the  trial  was  had,  resulting  in 
a  judgment  in  favor  of  the  plaintiff,  and  the  defendant  ap- 
peals. 

Respondent  meets  the  appeal  with  the  preliminary  objection 
that  the  specifications  of  the  particulars  wherein  the  eviden(!e 
IS  alleged  to  be  insufficient  are  objectionable;  but  we  think 
the  specifications  fairly  comply  with  the  requirements  of 
^^"^  section  659  of  the  Code  of  Civil  Procedure.  The  court 
found  that  the  plaintiff  was  a  person  dependent  upon  Baker 
within  the  meaning  of  the  provision  of  the  by-law  above 
quoted.  The  facts  as  to  such  dependence  are,  in  brief,  as 
follows :  Plaintiff  was  in  no  way  related  to  the  deceased,  Baker. 
The  deceased.  Baker,  had  proposed  marriage  to  her  and  she 
had  refused  him,  saying  that  she  did  not  love  him  and  would 
not  marry  a  man  for  his  money ;  that  she  cared  for  Caldwell, 
but  that  he  could  not  afford  to  marry  her.  Baker  told  her  to 
get  married,  and  she  did.  He  furnished  a  house  for  her  and 
lived  there  with  her  husband  and  herself,  gave  her  money, 
paid  doctors'  bills,  and  showed  himself  in  many  ways  most 
generous  to  her  and  her  husband.  Upon  the  other  hand,  Mrs. 
Caldwell  had  a  husband  who  earned,  when  he  worked,  two  dol- 
lars a  day,  and  it  is  not  pretended  that  she  had  the  slightest 
legal  claim  whatsoever  upon  Baker.  It  is  not  pretended  that 
she  had  the  slightest  moral  claim  upon  him,  unless  it  came 
from  the  fact  that  he  told  her  to  go  ahead  and  get  married 
and  that  he  would  take  care  of  her  while  he  lived;  but  as 
Baker's  promise  was  only  to  take  care  of  her  while  he  lived, 
and  as  he  appears  to  have  handsomely  fulfilled  that  promise. 
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this  moral  oblif^ation  certainly  ended  with  his  death.  The 
question  is  whether  this  state  of  facts  constitutes  the  plaintiff 
a  dependent  person  within  the  meaning  of  the  word  as  used 
in  the  by-laws  of  the  order.  Unquestionably  it  does  not.  The 
dependence  which  is  there  meant  is  a  dependence  resting  upon 
some  moral,  legal,  or  equitable  ground,  not  a  dependence  which 
is  only  a  matter  of  favor,  which  is  founded  upon  the  mere 
whim  or  caprice  of  the  member,  and  which  may  be  cast  aside 
by  him  without  violating  any  legal  or  moral  obligation.  Ac- 
cepting the  somewhat  strange  story  told  by  the  plaintiff  at 
its  face  value,  she  was  married  and  had  a  husband  capable  of 
supporting  her,  yet  she  accepted  presents  of  money,  clothes, 
and  the  like  from  Baker,  who  lived  in  her  household,  and  paid 
her  board,  without  the  slightest  legal  or  moral  obligation  upon 
his  part  to  continue  so  to  do  for  one  day  longer  than  suited 
his  whim.  Moreover,  as  has  been  pointed  out,  the  moral  ob- 
ligation to  do  anything  for  her  ceased,  by  the  very  terms  of 
her  testimony',  with  his  death.  As  is  said  in  McCarthy  v. 
New  England  Order  of  Protection,  153  Mass.  314,  25  Am 
St.  Rep.  637,  26  N.  E.  866,  11  L.  R.  A.  144:  "Trivial,  casual, 
or  perhaps  wholly  ^^^  charitable  a.ssistance  would  not  create 
the  relationship  of  dependency  within  the  meaning  of  the  by- 
laws. Something  more  is  undoubtedly  required.  The  bene- 
ficiary must  be  dependent  upon  the  member  in  a  material  de- 
gree for  support  or  maintenance,  or  assistance,  and  the  obliga- 
tion on  the  part  of  the  member  to  furnish  it  must,  it  would 
seem,  rest  upon  some  moral  or  legal  or  equitable  ground,  and 
not  upon  the  purely  voluntary  or  charitable  impulse  or  dis- 
position of  the  member."  Such  is  the  accepted  rule,  and  it 
cannot  be  disputed  that,  in  considering  the  charitable  and 
benevolent  nature  of  these  associations,  it  is  the  just  rule: 
Supreme  Lodge  K.  of  H.  v.  Oeters,  95  Va.  610,  29  S.  E.  322 ; 
Ballon  V.  Gile,  50  Wis.  614,  7  N.  W.  561 ;  Alexander  v.  Parker, 
144  111.  355,  33  N.  E.  183,  19  L.  R.  A.  187 ;  American  Legion 
of  Honor  V.  Perry,  140  Mass.  580,  5  N.  E.  634 ;  Ilellenberg  v. 
B'nai  B'rith,  94  N.  Y.  580;  Gillam  v.  Dale,  69  Kan.  362,  76 
Pac.  861 ;  Niblack  on  Benevolent  Societies,  sec.  195 ;  Bacon  on 
Benefit  Societies,  2d  ed.,  sec.  261. 

It  is,  however,  contended  that  as  Baker  became  a  member 
of  the  order  at  a  time  when  its  by-laws  permitted  him  to  have 
the  certificate  issued  in  favor  of  any  person,  a  subsequent 
change  in  the  by-laws  limiting  the  clas.ses  of  persons  to  whom 
such  certificate  could  be  issued  was  an  impairment  of  his  con- 
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tract,  and  thereby  void  as  to  him  and  as  to  the  certificate 
actually  issued  in  favor  of  this  plaintiff.  It  is  unquestionably 
true  that  in  a  policy  of  life  insurance  a  designation  of  a 
beneficiary  valid  in  its  inception  remains  so,  although  the  in- 
surable interest  or  relationship  of  the  beneficiary  has  ceased, 
unless  otherwise  stipulated  in  the  contract :  Courtois  v.  Grand 
Lodge,  135  Cal.  552,  87  Am.  St.  Rep.  137,  67  Pac.  970;  Wist 
v.  Grand  Lodge,  22  Or.  271,  29  Am.  St.  Rep.  603,  29  Pac.  610. 
But  such  is  not  the  proposition  here  presented.  This  prin- 
ciple would  have  been  applicable  if  refusal  had  been  made  by 
the  order  after  the  passage  of  its  amended  by-law  to  pay  the 
certificate  in  favor  of  the  Humboldt  Savings  and  Loan  Soci- 
ety, which  was  a  valid  certificate  in  favor  of  that  in.stitution 
at  the  time  of  its  issuance.  In  this  case  Baker  surrendered 
that  certificate,  and  while  the  amended  by-law  was  in  force 
caused  a  new  certificate  to  be  issued  to  a  person  who  under 
the  by-law  was  not  entitled  to  it.  Baker  had  not  been  com- 
pelled to  designate  a  new  beneficiary;  but  having  voluntarily 
^"**  undertaken  so  to  do,  could  he  or  could  he  not  designate 
a  beneficiary  not  contemplated  by  the  by-law  then  in  force? 
"We  entertain  no  doubt  that  this  he  could  not  do.  Baker 
joined  the  order,  agreeing  specifically  to  abide  by  and  conform 
to  the  by-laws  in  force  or  subsequently  to  be  adopted.  His 
compliance  with  such  laws  as  were  then  in  force  or  might 
thereafter  be  enacted  was  by  his  express  agreement  made  a 
condition  by  which  he  was  entitled  to  participate  in  the  bene- 
ficiary fund  of  the  order;  and  where  the  contract  between 
the  member  and  the  order  is  as  here  disclosed,  it  is  never  to  be 
disputed  that  all  subsequent  rules,  regulations,  and  bj^-laws, 
not  in  themselves  unreasonable,  against  express  law  or  public 
policy,  enter  into  and  govern  all  of  his  rights  and  relationship 
with  the  association:  "Wist  v.  Grand  Lodge,  22  Or.  271,  29 
Am.  St.  Rep.  603,  29  Pac.  610 ;  Masonic  Ben.  Assn.  v.  Server- 
.son,  71  Conn.  719,  43  Atl.  192.  The  amended  by-law  in  ques- 
tion was  certainly  a  reasonable  one,  and  after  it  went  into 
force  Baker  had  no  right  to  name  a  beneficiary  belonging  to 
any  other  than  one  of  the  classes  therein  designated.  Upon 
the  other  hand,  he  did  declare  that  plaintiff  came  within 
the  class  of  dependent  persons,  and  the  order  was  justified  in 
issuing  the  certificate  upon  this  declaration.  It  was  a  state- 
ment upon  the  truth  of  which  the  validity  of  the  contract 
depended.  It  amounted  to  a  warranty:  Hogins  v.  Supreme 
Council,  76  Cal.  109,  9  Am,  St.  Rep.  173,  18  Pac.  125. 
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But  as  it  appears  from  what  already  has  been  said  that 
plaintiff  did  not  belong  to  the  designated  class,  and  that  she 
was  not,  within  the  meaning  of  the  word  as  employed  in  the 
by-law,  a  dependent  person,  the  judgment  appealed  from  must 
be  reversed,  and  it  is  ordered  accordingly. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 


A  Beneficiary  in  a  Benefit  Society  mupt  be  deponflcnt  upon  a  mem- 
ber in  a  material  degree  for  support,  maintonance.  or  assistance,  and 
the  obligation  to  furnish  it  must  rest  upon  some  moral,  legal  or  equi- 
table ground,  not  upon  purely  voluntary  or  cliaritable  impulses:  Mc- 
Carthy V.  Supreme  Lodge,  153  Mass.  314,  25  Am.  St.  Rep.  637;  La- 
vinge  V.  Ligue  Des  Patriotes,  178  Mass.  25,  86  Am.  St.  Rep.  460. 

Amendments  to  the  By-laws  of  Benefit  Societies,  so  long  as  they 
are  reasonable,  are  valid  as  against  pre-existing  members,  at  least 
if  they  have  expressly  agreed  in  their  contract  of  membership  to  be 
bound  by  subsequently  enacted  by-laws:  See  the  note  to  Strauss  v. 
Mutual  Reserve  etc.  Assn.,  83  Am.  St.  Rep.  706-720;  Gilmore  v.  Knights 
of  Columbus,  107  Am.  St.  Rep.  17,  and  cases  cited  iu  the  cross-refer- 
ence note  thereto. 


WELCH  V.   BRITISH-AIMERTCAN   ASSURANCE    COM- 
PANY. 

[148  Cal.  223,  82  Pac.  964.] 

FIEE  INSURANCE — Construction  in  Favor  of  Insured. — Con- 
ditions in  a  policy  of  fire  insurance  which  provide  for  a  forfeiture 
of  the  interest  of  the  assured  or  other  persons  claiming  under  the 
policy  are  strictly  construed  against  the  insurer;  and  if  there  is 
any  ambiguity  which  reasonably  may  be  solved  by  either  of  one  of 
two  constructions,  that  interpretation  will  be  adopted  which  is  the 
most  favorable  to  the  assured  or  the  beneficiary  in  a  deed  of  trust 
to  whom  the  loss  is  made  payable  as  his  interest  may  appear,  (p. 
225.) 

FIBE  INSURANCE — ^Forfeiture  by  Mortgagor. — If  a  policy  of 
fire  insurance  provides  that,  "If,  with  consent  of  this  company,  an 
interest  under  this  policy  shall  exist  in  favor  of  a  mortgagee  or  of 
any  person  or  corporation  having  an  interest  in  the  subject  of  in- 
surance other  than  the  interest  of  the  insured  as  described  therein, 
the  conditions  hereinbefore  contained  shall  apply  in  the  manner  ex- 
pressed in  such  conditions  and  provisions  of  insurance  relating  to 
such  interest  as  shall  be  written  upon,  attached,  or  appcMuled  there- 
to," such  provision  has  the  effect  of  preventing  the  conditions  pre- 
viously mentioned  from  applying  to  such  interest,  unless  they  are 
again  written  upon,  attached  or  appended  to  the  policy,  as  applicable 
to  that  interest,  and  the  interest  of  a  mortgagee  is  free  from  all  such 
conditions  not  thus  attached,  so  that  a  conveyance  by  the  owner, 
without  the  consent  of  the  insurer,  does  not  affect  the  rights  of  the 
mortgagee,     (pp.  229,  230.) 
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Nye  &  KinaeO^^or  the  appellant. 

H.  A.  Powell  and  W.  A.  Dow,  for  the  respondent. 

*^*  SHAW,  J.  This  is  an  action  by  a  creditor  whose  debt 
was  secured  by  a  deed  of  trust  of  the  property  insured,  to 
recover  the  sum  of  two  thousand  dollars  upon  a  fire  insurance 
policy  issued  by  the  defendant  to  one  George  H.  Barrett,  the 
maker  of  the  deed  of  trust.  The  trust  deed  was  executed  after 
the  issuance  of  the  policy,  and  thereupon  a  slip  was  attached 
to  the  policy  making  the  loss,  if  any,  payable  to  the  plain- 
tiff, as  his  interest  should  appear.  The  sole  proposition 
^^^  presented  for  decision  is  the  question  whether  or  not,  un- 
der the  terms  of  the  policy,  and  the  facts  stated  in  the  com- 
plaint, a  change  of  ownership  of  the  property  insured,  subse- 
quent to  the  issuance  of  the  policy  and  before  the  loss,  without 
the  written  consent  of  the  defendant  thereto  indorsed  on  the 
policy,  made  the  policy  void  as  against  the  plaintiff. 

The  policy  contained  a  paragraph  declaring  that  it  should 
be  void  upon  the  happening  of  either  one  of  a  large  number 
of  conditions,  among  which  was  that  it  should  be  void  if,  with- 
out an  agreement  by  the  company  indorsed  on  or  added  to  the 
policy,  "any  change,  other  than  by  the  death  of  an  insured, 
take  place  in  the  interest,  title,  or  possession  of  the  subject 
of  insurance,  whether  by  legal  process  or  judgment,  or  volun- 
tary act  of  the  insured,  or  otherwise."  Following  this  para- 
graph, after  several  other  intervening  paragraphs  relating 
to  other  matters,  the  following  clause,  called  for  convenience, 
the  "mortgage  clause,"  was  inserted:  "If,  with  the  consent 
of  this  company,  an  interest  under  this  policy  shall  exist  in 
favor  of  a  mortgagee  or  of  any  person  or  corporation  having 
an  interest  in  the  subject  of  insurance  other  than  the  interest 
of  the  insured  as  described  herein,  the  conditions  hereinbefore 
contained  shall  apply  in  the  manner  expressed  in  such  pro- 
visions and  conditions  of  insurance  relating  to  such  interest 
as  shall  be  written  upon,  attached,  or  appended  hereto. ' '  At 
the  close  of  the  policy  appeared  this  clause:  "This  policy  is 
made  and  accepted  subject  to  the  foregoing  stipulations  and 
conditions,  together  with  such  other  provisions,  agreements,  or 

conditions  as  may  be  indorsed  hereon  or  added  hereto 

Nor  shall  any  privilege  or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  claimed  by  the  insured  unless  so 
written  or  attached."    It  appeared  from  the  complaint  that 
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after  the  policy  was  issued  and  the  deed  of  trust  executed,  and 
before  the  loss  occurred,  the  title  to  the  property  had  been 
transferred  from  Barrett  to  one  J.  F.  Sanborn,  and  that  no 
agreement  that  it  should  be  so  transferred  was  indorsed  on 
the  policy  or  executed  by  the  defendant.  Upon  this  it  is 
claimed  that  the  policy  was  avoided  by  the  transfer  without 
consent  of  the  company. 

^^**  It  is  conceded  that  in  the  absence  of  any  provision  in 
the  policy  to  the  contrary,  if  the  title  to  the  property  should 
be  conveyed  without  the  consent  of  the  company,  prior  to 
the  happening  of  a  loss,  the  company  would  not  be  liable  there- 
for. The  insurance  ran  to  the  original  owner,  to  whom  the 
policy  was  issued,  and  the  subsequent  agreement  that  the  loss 
should  be  payable  to  the  plaintiff  as  his  interest  should  ap- 
pear, if  taken  alone,  left  the  insurance  still  running  to  the 
owner  of  the  property,  and  not  to  the  plaintiff,  so  that  under 
the  rule  prevailing  in  such  cases  (Civ.  Code,  sec.  2541),  any 
act  of  the  owner  which,  by  the  terms  of  the  policy,  would  be 
sufficient  to  avoid  it  as  against  the  owner,  would  prevent  a 
recovery  by  the  plaintiff,  although  he  was  not  aware  of  the 
violation  of  its  terms,  and  did  not  consent  thereto.  The  ques- 
tion for  decision  is,  therefore,  whether  or  not  the  clause  above 
quoted,  referring  to  an  interest  in  favor  of  third  persons, 
operates  to  change  this  rule.  We  think  it  must  be  so  consid- 
ered. It  is  well  established  that  conditions  which  provide  for 
a  forfeiture  of  the  interest  of  the  a.ssured  or  other  persons 
claiming  under  the  policy  are  to  be  strictly  construed  against 
the  insurance  company,  and  if  there  is  any  ambiguity  in  a  pol- 
icy which  may  reasonably  be  solved  by  either  one  of  two  con- 
structions, tliat  interpretation  shall  be  adopted  which  is  the 
most  favorable  to  the  assured,  or,  in  this  particular  case,  to 
the  beneficiary  in  the  deed  of  trust.  It  is  evident  from  the  in- 
sertion of  this  clause  in  the  policy  that  the  parties  thereto 
contemplated  that  the  assured  might  thereafter  mortgage  or 
hypothecate  the  property,  and  thereby  create  an  interest  in 
the  policy  in  favor  of  the  creditor  for  his  better  security. 
The  mortgage  clause  was  manifestly  inserted  to  facilitate  such 
a  transaction.  It  must  be  considered  as  having  been  directed 
toward  such  anticipated  creditor  of  the  assured,  and  as  hav- 
ing been  made  for  his  benefit.  The  provision  that,  in  the 
event  of  the  existence  of  such  an  interest  in  favor  of  the 
third  person,  "the  conditions  hereinbefore  contained  shall 
Am.  St.  Rep.,  Vol.   113—15 
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apply  in  the  manner  expressed  in  such  provisions  and  condi- 
tions of  insurance  relating  to  such  interest  as  shall  be  written 
upon,  attached  or  appended  hereto,"  was  intended  to  have 
the  effect  of  preventing  the  conditions  previously  mentioned 
in  the  policy  from  applying  to  such  interest,  unless  **^  the 
conditions  should  be  again  written  upon,  attached  or  ap- 
pended to  the  policy.  No  other  reasonable  meaning  can  be 
given  to  the  language.  It  would  not  be  necessary  to  write 
them  out  in  full  upon  the  policy,  which  would  be  practically 
impossible.  A  few  words  making  the  provisions,  or  certain 
of  them,  as  was  desired,  applicable  to  the  other  interest  could 
readily  be  inserted  in  the  slip  containing  what  is  called  the 
"loss  payable"  clause  attached  to  the  policy.  Even,  however, 
if  it  should  be  considered  necessary  to  attach  the  conditions 
in  full,  it  could  be  done  without  inconvenience  by  simply 
printing  them  in  the  attached  slip. 

The  real  contention  of  the  appellant  is  that  the  last  half 
of  the  mortgage  clause  should  be  interpreted  as  if  it  read  as 
follows:  "The  conditions  hereinbefore  contained  shall  apply 
in  the  manner  expressed  in  such  provisions  and  conditions  of 
insurance,  so  far  as  those  conditions  and  provisions  relate  to 
such  interest  as  shall  be  written  upon,  attached,  or  appended 
hereto."  This,  however,  is  contrary  to  the  grammatical  con- 
struction of  the  clause,  as  contained  in  the  policy,  and  does 
violence  to  the  natural  and  ordinary  meaning  of  the  language. 
It  is  also  contrary  to  the  rule  that  a  contract  must  be  con- 
strued so  as  to  give  some  effect,  if  possible,  to  every  part  of 
it:  Mickle  v.  Sanchez,  1  Cal.  200.  "Without  this  mortgage 
clause,  under  the  rule  as  above  conceded  and  as  expressed  in 
section  2541  of  the  Civil  Code,  the  interest  of  a  creditor  to 
whom  the  loss  is  made  payable  is  subject  to  all  the  conditions 
of  the  policy,  and  they  would  apply  to  such  interest,  whether 
the  interest  was  described  in  any  writing  made  upon  or  at- 
tached or  appended  to  the  policy  or  not.  Therefore,  if  the 
above  paraphrase  correctly  states  the  meaning  intended  by 
the  mortgage  clause,  its  insertion  was  idle  and  iLseiess,  for 
the  legal  effect  of  the  policy,  would  be  the  same  without  it 
as  with  it.  Furthermore,  if  this  could  be  considered  a  reason- 
able construction,  the  other  is  at  least  as  reasonable,  and  un- 
der the  rule  of  strict  construction  against  the  insurer  who 
prepares  the  policy  (Civ.  Code,  sees.  1442,  1654)  the  meaning 
we  have  attributed  to  it  must  be  adopted.  Section  2541  of 
the  Civil  Code  gives  the  rule  governing  the  effect  of  the  ere- 
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ation  of  an  interest  in  a  mortgagee  or  creditor  in  cases  where 
the  policy  runs  to  the  mortgagor  or  ^^**  debtor,  and  contains 
no  mortgage  clause  such  as  that  here  inserted.  It  was  not  in- 
tended to,  and  does  not,  apply  to  policies  which  are  not  silent 
on  the  subject,  but  themselves  provide  to  what  extent  its  con- 
ditions shall  apply  to  such  interest,  when  created. 

No  conditions  with  reference  to  the  plaintiff's  interest,  or 
statement  specifying  the  extent  to  which  the  conditions  of  the 
policy  should  apply  thereto,  were  written  upon,  attached,  or 
appended  to  the  policy.  We  are  therefore  of  the  opinion  that 
the  interest  of  a  third  person  in  the  policy  is  not  subject  to 
the  conditions  in  question,  and  that  such  third  person  is  not 
responsible  for  the  acts  of  the  insured  in  violation  thereof,  and 
consequently  that  the  conveyance  of  the  title  to  Sanborn  with- 
out the  consent  of  the  company  did  not  forfeit  the  interest 
of  the  plaintiff  in  the  policy.  The  subsequent  provisions 
above  quoted  do  not  change  the  effect  of  the  clause  in  ques- 
tion. The  declaration  that  the  policy  is  made  "subject  to  the 
foregoing  stipulations  and  conditions,  together  with  such 
other  provisions,  agreements,  or  conditions  as  may  be  indorsed 
hereon,  or  added  hereto,"  clearly  does  not  change  the  effect 
of  the  mortgage  clause,  for  that  clause  is  one  of  the  stipu- 
lations and  conditions  to  which  this  last  paragraph  refers,  and 
it  affirms  the  mortgage  clause  as  well  as  the  other  clauses  of 
the  policy,  and  the  effect  of  the  mortgage  clause  is  to  except 
the  interest  of  the  plaintiff  from  the  other  conditions  referred 
to.  The  remaining  provision,  that  no  privilege  or  permission 
affecting  the  insurance  should  ever  be  claimed  by  the  insured 
unless  written  on  or  attached  to  the  policy,  is  equally  in- 
effective to  nullify  the  mortgage  clause.  The  word  "insured" 
as  there  used,  under  the  rule  requiring  strict  interpretation 
against  the  company,  and  in  view  of  the  language  of  the 
mortgage  clause  above  quoted,  must  be  considered  as  referring 
to  Barrett,  the  original  holder  of  the  policy,  or  his  successor, 
and  not  to  the  plaintiff.  The  policy  considered  in  Sharp  v. 
Scottish  etc.  Co.,  136  Cal.  542,  69  Pac.  253,  615,  did  not  con- 
tain any  provision  equivalent  to  the  mortgage  clause  in  the 
policy  here  sued  on,  and  that  case  has  no  application  either 
for  or  against  the  plaintiff. 

The  mortgage  chiuse  in  the  policy  under  consideration  is 
a  part  of  the  form  of  policy  known  as  the  "New  York  Stand- 
ard ^^"  Forn)."  Tliis  form  was  i)rescribed  by  statute  in  New 
York,  and  made  obligatory  after  May  1,  1887,  on  all  insurance 
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companies  doing  business  in  that  state:  3  N.  Y.  Rev.  Stats., 
p.  1663.  It  has  since  been  prescribed  by  statute  in  Penn- 
sylvania (Brif?htly's  Di«?est,  pt.  2,  p.  2528),  Minnesota  (1 
Laws  Minn.  1891,  sec.  2973),  North  Dakota  (Laws  1890,  p. 
253,  c.  74),  Wisconsin  (1  Rev.  Stats.  1898.  sees.  1941-1953), 
New  Jersey  (2  Gen.  Stats.,  p.  1766),  and  Michigan  (1  How. 
Ann.  Stats.,  sees.  4345-4350).  Singularly  enough  the  clause 
in  question  does  not  appear  to  have  been  the  subject  of  litiga- 
tion or  judicial  interpretation  in  any  of  these  states.  It  has 
been  construed,  however,  by  the  highest  courts  of  Nebraska, 
Washington,  Mississippi,  Illinois,  Iowa,  and  Missouri  in  the 
following  cases:  Oakland  H.  I.  Co.  v.  Bank  of  Commerce,  47 
Neb.  717,  58  Am.  St.  Rep.  663,  66  N.  W.  646,  36  L.  R.  A.  673 ; 
Boyd  V.  Thuringia  Ins.  Co.,  25  Wash.  447.  65  Pac.  785,  55 
L.  R.  A.  165;  Queen's  Ins.  Co.  v.  Dearborn  Sav.  Assn.,  175  111. 
115,  51  N.  E.  717;  Christenson  v.  Fidelity  Ins.  Co.,  117  Iowa, 
77,  94  Am.  St.  Rep.  286,  90  N.  W.  495 ;  East  v.  New  Orleans 
Ins.  Co.,  76  Miss.  697,  26  South.  691;  Senor  v.  Western  etc. 
Ins.  Co.,  181  Mo.  104,  79  S.  W.  687.  These  decisions  all  con- 
cede that,  in  the  absence  of  such  mortgage  clause,  the  mort- 
gagee takes  subject  to  all  the  conditions  expressed  in  the  body 
of  the  policy,  but  hold,  as  we  have  held,  that  by  virtue  of  the 
mortgage  clause  in  the  body  of  the  policy  the  interest  of  the 
mortgagee  is  free  from  all  such  conditions,  except  such  as 
are  repeated  at  the  time  of  the  creation  of  that  interest  by 
being  at  that  time  again,  in  substance  at  least,  written  upon 
the  policy  or  attached  or  appended  thereto. 

For  the  foregoing  reasons  we  think  the  demurrer  was  right- 
ly overruled. 

The  judgment  is  affirmed. 

Beatty,  C.  J.,  Angellotti,  J.^.and  Van  Dyke,  J.,  concurred. 

McFARLAND,  J.,  Concurring.  I  concur  in  the  judgment 
of  affirmance.  I  have  reached  this  conclusion  after  a  great 
deal  of  consideration  of  the  main  question  involved,  and  have 
done  so  mainly  in  deference  to  the  opinions  of  judges  and 
decisions  of  courts  in  other  jurisdictions.  The  fire  insurance 
policy  involved  here  was  issued  by  appellant  to  one  Barrett. 
It  was  to  be  void  if  Barrett  violated  certain  named  conditions, 
*^®  Barrett  did  violate  one  of  those  conditions,  and  as  to  him 
the  policy  became  void.  But  after  the  issuance  of  the  policy 
Barrett  mortgaged  the  insured  property  to  the  plaintiff  here- 
in, George  D.  Welch,  and  afterward  the  appellant,  at  the  re- 
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quest  of  Barrett,  attached  to  the  policy  a  writing?,  in  these 
words:  "Loss,  if  any,  payable  to  George  D.  "Welch  as  his  in- 
terest may  appear."  These  words,  considered  alone,  did  not 
change  the  policy.  Barrett  still  remained  the  insured  party, 
and  in  case  of  fire  Welch  was  to  recover  only  what  was  due 
Barrett,  and  could  recover  nothing  if  the  latter  had  forfeited 
the  policy.  The  above  proposition  is  admitted  upon  all  hands. 
But  it  is  contended  that  Welch  can  recover,  notwithstanding 
the  policy  is  void  a.s  to  Barrett,  on  account  of  a  clause  in 
the  body  of  the  policy,  which,  leaving  out  the  parts  imma- 
terial here,  is  as  follows:  "If  ....  an  interest  ....  shall 
exist  in  favor  of  a  mortgagee,  ....  the  conditions  hereinbe- 
fore contained  shall  apply  in  the  manner  expressed  in  such 
provisions  and  conditions  of  insurance  relating  to  such  inter- 
est as  shall  be  written  upon,  attached,  or  appended  thereto." 
This  language  seems  to  me  to  be  as  awkward  and  as  difficult 
to  put  any  meaning  into  as  any  that  has  come  under  my 
observation  in  judicial  investigations.  If  an  insurer  intends 
that  when  he  inserts  a  clause  into  the  policy  that  the  loss,  if 
any,  shall  be  payable  to  the  mortgagee,  the  mortgagee  is  to  be 
relieved  from  the  effect  of  any  act  of  the  insured  mortgagor 
which  would  invalidate  the  policy,  it  is  a  very  simple  matter 
for  him  to  say  so. 

It  is  contended  that  he  does  say  so  by  the  mongrel  clause 
above  quoted.  If  I  were  entirely  free  to  follow  my  own  no- 
tion about  the  question,  my  inclination  would  be  to  agree  with 
the  dis.senting  opinion  of  ]\Ir.  Justice  Anders  in  Boyd  v. 
Thuringia  Ins.  Co.,  25  Wash.  447,  65  Pac.  785,  55  L.  R.  A. 
165,  and  hold  that  such  clause  was  not  fairly  susceptible  of 
the  construction  claimed  by  respondent  in  the  case  at  bar. 
But  this  identical  clause,  which  seems  to  have  originated  in 
New  York,  has  become  quite  common  in  insurance  policies. 
and  has  been  before  a  number  of  courts  .for  interpretation, 
and  its  meaning  has  almost  universally  been  held  to  be  that 
none  of  the  forfeiting  conditions  as  against  the  insured  affect 
the  mortgagee,  except  those  which  are  restated  in  the  "loss 
payable  clause,"  *^*  and  that  if  there  are  no  such  conditions 
in  said  last-mentioned  clause,  the  insured  can  do  no  act  what- 
ever which  will  in  any  way  affect  the  right  of  the  mortgagee. 
It  was  so  expressly  held  in  Oakland  Home  Ins.  Co.  v.  Bank 
of  Commerce.  47  Neb.  717,  58  Am.  St.  Rep.  663,  66  N.  W. 
646,  36  L.  R.  A.  673,  Queen's  Ins.  Co.  v.  Dearborn  Sav. 
Assn.,  175  111.  115,  51  N.  E.  717,  Christenson  v.  Fidelity  Ins. 
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Co.,  117  Iowa,  77,  94  Am.  St.  Rep.  286,  90  N.  W.  495,  East 
V.  New  Orleans  Ins.  Co.,  76  Miss.  697,  26  South.  691 ,  Senor 
V.  Western  Fire  Ins.  Co.,  181  ]\Io.  104,  79  S.  W.  687,  and 
Boyd  V.  Thurinoria  Ins.  Co.,  25  Wash.  447,  65  Pac.  785,  55 
L.  R.  A.  165.  We  have  been  referred  to  no  eases  squarely 
holding  the  other  way,  unless,  perhaps,  it  be  Franklin  Ins.  Co. 
V.  Wolf,  23  Ind.  App.  549,  54  N.  E.  772.  In  Oakland  Home 
Ins.  Co.  V.  Bank  of  Commerce,  47  Neb.  717,  58  Am.  St.  Rep. 
663,  66  N.  W.  646,  36  L.  R.  A.  673,  the  supreme  court  of 
Nebraska  construes  the  clause  in  question  as  follows:  "That  is, 
in  order  to  render  the  general  conditions  of  the  policy  appli- 
cable to  the  interests  of  the  mortgagee,  there  must  be  written 
upon,  attached  or  appended  to  the  policy,  relating  to  the  in- 
terest of  the  mortgagee,  some  provisions  or  conditions  express- 
ing in  what  manner  the  conditions  of  the  policy  shall  be  so 
applicable.  Neither  in  the  'loss  payable  clause'  nor  other- 
wise by  writing  upon,  attached  to,  or  appended  to  the  policy 
was  there  any  provision  or  condition  carrying  the  conditions 
of  the  policy  into  such  clause  or  rendering  them  in  any  man- 
ner applicable."  And  the  other  cases  give  it  the  same  con- 
struction. And  I  am  disposed  to  follow  those  courts  rather 
than  rely  upon  my  first  impressions,  particularly  in  view  of 
the  rule  that  an  ambiguous  clause  in  a  policy  must  be  con- 
strued against  the  insurer.  And  even  if  there  be  doubt  as  to 
the  correctness  of  this  construction,  there  is  some  consolation 
in  the  thought  that  an  insurer  who  puts  such  a  nondescript 
provision  into  his  policy  should  hardly  be  heard  to  object  to 
any  kind  of  construction  which  anyone  chooses  to  give  it. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

Rehearing  denied. 


For  Authorities  upon  the  question  involved  in  the  principal  case,  see 
Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  47  Neb.  717,  58  Am, 
St.  Rep.  663,  and  note;  Smith  v.  Union  Ins.  Co.,  25  R.  I.  260,  105  Am. 
St.  Bep.  882,  and  cases  cited  in  the  cross-reference  note  thereto. 
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ESTATE  OF  EDELMAN. 

[148  Cal.  233,  82  Pae.  962.] 

APPEAL  AND  EBBOB — Will  Contest. — An  Order  Dismissing 
a  Will  Contest  is  Beviewable  upon  appeal  from  the  final  order  or 
judgment  in  admitting  the  will  to  probate,     (p.  233.) 

WILL  CONTEST — Order  of  Proof — Interest  of  Contestant. — 
In  controlling  the  order  of  proof  in  a  will  contest,  the  court  may 
require  the  contestant  to  first  establish  his  interest,  and  may  dis- 
miss the  proceedings  if  he  fails  to  do  so.     (p.  233.) 

BELEASE  OF  HEIBSHIP— Proof  of  Fairness.— Where  a  re- 
lease of  a  right  of  inheritance  is  made  to  the  ancestor,  the  rule  re- 
quiring the  person  relying  on  it  to  prove  its  fairness  is  no  longer  in 
force,     (p.  234.) 

HUSBAND  AND  WIFE,  Belease  of  Heirship  as  Between. — If 
a  husband  and  wife  execute  an  agreement  of  separation  whereby  each 
releases  all  claim  to  the  property  of  the  other  and  all  right  of  in- 
heritance thereto,  and  the  agreement  is  lived  up  to  by  both  during 
her  lifetime,  he  will  not  be  heard  to  say,  after  her  death,  that  the 
contract  is  unfair,     (p.  234.) 

BELEASE  OF  HEIBSHIP— Equitable  Estoppel.— Wliile  the 
law  may  not  give  effect  to  transfers  or  releases  of  heirship,  they 
are  cognizable  in  equity,  and  in  property  cases  afford  a  complete  de- 
fense by  way  of  estoppel.  This  equitable  defense  by  way  of  estoppel 
is  cognizable  by  the  court  in  probate,     (pp.  234,  235.) 

FOBEIGN  WILLS — Original  Probate.- A  court  has  jurisdic- 
tion to  grant  original  probate  of  the  will  of  a  nonresident  who  died 
leaving  property  in  this  state,     (p.  235.) 

James  G.  McGuire  and  J.  J.  Burt,  for  the  appellant. 

Garret  W.  MeEnerney,  for  the  respondent. 

234  IIENSHAW,  J.  The  last  will  and  testament  of  Han- 
nah E.  Edelman,  deceased,  having  been  oflfer<^d  for  probate, 
Charles  Edelman  appeared,  presenting  grounds  of  contest 
against  its  admission,  and  alleging  that  he  was  the  husband 
of  deceased,  that  the  deceased  at  the  time  of  making  the  will 
was  not  of  sound  or  disposing  mind,  and  the  will  was  exe- 
cuted under  undue  influence.  Proponents  of  the  will  an- 
swered these  grounds  of  contest  by  denial,  and  for  an  affirm- 
ative defense  pleaded  an  agreement  entered  into  between 
Edelman  and  his  wife,  wherein  it  was  recited  that  it  ^^'^  being 
desirable  to  avoid  litigation  and  controversy  and  to  settle  and 
define  all  property  rights  and  controversies  as  to  property 
which  might  arise  between  the  parties,  it  was  mutually 
agreed  and  understood  that  they  would  henceforth  continue 
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to  live  separate  and  apart  and  would  not  live  again  together 
as  husband  and  wife;  that  neither  would  thereafter  make  or 
assert  any  right,  claim  or  demand  upon  or  against  the  other 
for  any  maintenance  or  support,  and  each  party  in  turn 
"waived  and  released  any  and  all  claim  of  every  kind  and 
nature  of,  in  and  to  the  whole  and  every  part  of  the  real 
and  personal  property  now  or  heretofore  or  hereafter  owned, 
claimed  or  possessed  by  or  standing  in  the  name  of  either 
party,  and  M^aives  all  right  and  claim  of  inheritance  to  suc- 
ceed to  any  part  of  the  property  as  an  heir  or  successor  at 
law,  upon  or  in  the  event  of  death."  Trial  was  had  upon 
the  issues  thus  framed,  and  the  court  in  its  discretion  direct- 
ing the  order  of  proof,  heard  and  decided  the  question  of  the 
validity  and  legal  effect  of  the  agreement  above  mentioned. 
It  held  in  favor  of  the  validity  of  the  agreement,  and  de- 
cided that  its  effect  was  to  deprive  appellant  of  his  right  of 
contest  of  the  will  of  deceased,  as  being  neither  an  heir  nor 
a  party  in  interest.  This  decision  was  embodied  in  an  order 
dismissing  appellant's  contest,  subsequent  to  which  the  court, 
taking  proof  of  the  execution  of  the  will,  admitted  it  to  pro- 
bate, and  from  the  order  so  admitting  it  to  probate  this  appeal 
is  taken. 

Respondent  makes  a  preliminary  objection  to  the  hearing 
of  this  appeal,  which  is  in  its  essence  a  motion  to  dismiss  the 
appeal,  upon  the  ground  that  the  appeal  should  have  been 
taken  from  the  order  of  court  dismissing  the  contest;  that  if 
that  order  is  not  appealable  it  cannot  be  reviewed  under  this 
appeal  from  the  order  admitting  the  will  to  probate,  because 
at  the  time  of  the  admission  of  the  will  to  probate,  appellant's 
contest  having  been  dismissed,  he  was  not  a  party  aggrieved 
nor  a  party  in  interest.  Reliance  is  here  placed  upon  Estate 
of  Garcelon,  104  Cal.  570,  43  Am.  St.  Rep.  134,  38  Pac.  414, 
32  L.  R.  A.  595.  That  was  a  contest  after  probate,  and  an 
appeal  from  the  order  dismissing  the  contest  was  entertained 
by  this  court.  Support  for  respondent's  position  is  also 
sought  in  the  language  of  this  court  in  Estate  of  Gregory,  133 
Cal.  131,  65  Pac.  315,  and  Estate  of  Latour,  140  ^««  Cal.  414, 
73  Pac.  1070,  74  Pac.  441 ;  but  what  was  said  in  those  cases 
was  for  the  purposes  of  illustration  and  by  way  of  analogy, 
and  neither  of  them  undertook  to  say  that  an  order  such  as 
here  made  is  not  properly  reviewable  upon  appeal  from  the 
order  admitting  the  will  to  probate.  The  only  appealable 
orders  in  probate  matters  are  those  designated  in  subdivision 
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3  of  section  963  of  the  Code  of  Civil  Procedure.  Sections 
1307  and  1312-1314  of  the  CiviFCode  have  reference  to  pro- 
ceedings upon  contest  of  the  probate  of  a  will.  The  adjudica- 
tion to  be  made  is  as  to  the  validity  or  invalidity  of  the  will, 
and  the  order  here  made  dismissing  a  contest  is  reviewable 
upon  appeal  from  the  final  order  or  judgment  admitting  the 
will  to  probate  as  is  any  other  intermediate  order  or  ruling 
which  the  court  may  make:  Code  Civ.  I'roc,  sees.  956,  1714. 
Thus  in  Re  Hickman,  101  Cal.  609,  36  Pac.  118,  the  contest 
of  the  public  administrator  of  the  probate  of  a  will  was  met 
by  demurrer,  upon  the  ground  that  he  was  not  a  person  inter- 
ested in  the  estate.  The  demurrer  was  sustained,  and  the  ap- 
peal taken  by  the  public  administrator  was  from  the  order 
admitting  the  will  to  probate  as  here.  There  is  no  difference 
in  principle  between  the  order  of  the  court  denying  a  right 
of  contest  for  lack  of  interest  upon  demurrer,  and  denying  it, 
as  in  this  case,  by  a  formal  dismissal  of  the  contest  for  lack 
of  interest. 

The  court,  in  controlling  the  order  of  proof  correctly  held 
that  the  contestant  must  first  establish  his  interest:  Estate 
of  Latour,  140  Cal.  414,  73  Pac.  1070,  74  Pac.  444.  And  it 
further  held  that  contestant  had  waived  his  right  of  heirship 
and  all  claim  upon  the  estate  of  the  deceased  by  the  articles 
of  .separation  and  mutual  disinherison  above  referred  to. 
This  agreement  Avas  carefully  drawn,  and  by  its  terms  was 
clearly  designed  to  effect  the  disinherison  of  the  appellant : 
Estate  of  Garcelon,  104  Cal.  570,  43  Am.  St.  Rep.  134,  38 
Pac.  414,  32  L.  R.  A.  595 ;  Estate  of  Davis,  106  Cal.  453,  39 
Pac.  756.  But  it  is  contended  that  it  was  incumbent  upon  the 
respondent  to  have  proved  the  fairness  of  the  agreement,  and 
that  the  court  therefore  erred  in  giving  equitable  effect  to  it 
without  such  proof.  It  is  true  that  where  the  heir  sought  to 
transfer  or  convey  his  interest  in  the  estate  of  an  ancestor  to 
a  third  person,  equity,  before  it  would  give  eft'ect  to  such 
transfer  retjuired  evidence  from  that  third  person  ^•*''  of  the 
good  faith  and  fairness  of  the  transaction,  the  very  apparent 
reason  being  that  designing  persons  should  not  take  advantage 
of  the  improvidence  or  penury  or  inexperience  of  one  to  strip 
him  of  his  prospective  inheritance.  An  additional  reason  was 
that  such  a  transfer,  made  without  the  knowledge  of  an  an- 
cestor, was  in  a  certain  sense  a  fraud  upon  him.  But  these 
reasons  are  eliminated,  however,  and  with  their  elimination 
the  rule  ceases  when  the  release  is  made  to  the  ancestor  him- 
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self;  for,  in  the  first  place,  since  he  has  the  right  absolute 
to  disinherit,  he  cannot  be  accused  of  taking  advantage  of  the 
heir,  and,  in  the  second  place,  as  the  release  is  made  to  him, 
he  is  not  in  ignorance  of  the  fact,  and  thus  could  not  be 
deceived  into  leaving  his  property  to  one  to  whom  he  never  in- 
tended it  should  go.  Therefore,  where  such  a  release  is  made 
to  the  ancestor,  the  rule  requiring  the  party  relying  on  it  to 
prove  its  fairness  is  no  longer  in  force,  but,  as  said  in  Appeal 
of  Summerville,  129  Pa.  631,  18  Atl.  554,  such  a  release  is 
"properly  admissible,  and  when  once  admitted  the  burden  of 
overthrowing  it  is  east  upon  the  parties  who  signed  it  or 
whose  names  are  subscribed  to  it."  In  this  same  connection 
reference  may  be  made  to  Curtis  v.  Curtis,  40  Me.  24,  63  Am. 
Dec.  651,  and  the  whole  subject  matter  was  elaborately  argued 
in  Estate  of  Garcelon,  104  Cal.  570,  43  Am.  St.  Rep.  134,  38 
Pac,  414,  32  L.  R.  A.  595.  Still  less  reason,  however,  exists 
for  the  application  of  the  rule  requiring  proof  of  the  fairness 
in  a  contract  sucji  as  this  where  there  is  a  mutual  relinquish- 
ment upon  the  part  of  the  spouses  of  their  property  rights 
and  of  their  rights  of  succession  and  inheritance,  and  where, 
moreover,  the  contract  having  been  fully  executed  during  the 
lifetime  of  the  parties,  the  fairness  is  sought  to  be  drawn  in 
question  after  the  death  of  one  by  the  other,  and  particularly 
when  questioned  upon  the  death  of  the  wife  by  the  husband ; 
for  while  the  freedom  of  contract  between  husband  and  wife 
is  fully  recognized  in  this  state  and  upheld,  it  is  equally  well 
recognized  and  exemplified  in  a  hundred  instances  in  our 
law  that  the  wife  is  regarded  as  the  weaker  and  more  de- 
pendent spouse;  the  one  whose  interests,  therefore,  are  to  be 
the  more  carefully  safeguarded,  even  from,  the  exactions  of 
a  husband.  In  Re  Noah,  73  Cal.  583,  2  Am.  St.  Rep.  829,  15 
Pac.  287,  this  court,  disposing  of  a  similar  argument  under  a 
contract  of  ^^^  separation  between  husband  and  wife,  de- 
clared that  the  agreement,  "as  far  as  it  was  an  agreement  to 
separate  and  for  her  support  during  separation,  was  fully 
executed  during  the  lifetime  of  the  deceased."  In  this  case, 
as  in  the  Noah  case,  the  contract  had  been  lived  up  to  by  both 
parties,  so  far  as  appears  to  the  contrary,  during  the  lifetime 
of  the  wife,  and  it  is  a  somewhat  too  tardy  discovery  upon  the 
part  of  the  husband  to  find  after  her  death  that  the  contract 
was  unfair.  The  question  is  completely  disposed  of  by  Estate 
of  Garcelon,  104  Cal.  570,  43  Am.  St.  Rep.  134,  38  Pac.  414, 
32  L.  R.  A.  595 ,  Estate  of  Davis,  106  Cal.  453,  39  Pac.  756 , 
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Daniels  v.  Benedict,  38  C.  C.  A.  592.  97  Fed.  367,  and  Crum 
V.  Sawyer,  132  111.  443,  24  N.  E.  956. 

"While  it  is  true  that  the  law  was  unable  to,  and  therefore 
did  not,  give  effect  to  such  transfers,  releases,  or  extinf^uish- 
ments  of  heirship,  it  is  equally  true  that  they  were  always 
cognizable  in  equity,  and  that  in  proper  cases  they  afforded 
a  complete  defense  by  Avay  of  estoppel.  And  this  equitable 
defense  by  way  of  estoppel  is  cognizable  by  the  court  in  pro- 
bate :  Estate  of  Garcelon,  104  Cal.  570,  43*  Am.  St.  Rep.  134, 
38  Pac.  414,  32  L.  R.  A.  595;  Fisher  v.  Clopton,  110  Mo.  App. 
663,  85  S.  W.  623.  It  has  been  shown  that  it  was  not  incum- 
bent under  the  circumstances  for  the  party  relying  upon  the 
agreement  to  make  proof  of  its  fairness.  It  does  not  appear, 
upon  the  other  hand,  that  appellant  was  denied  the  oppor- 
tunity to  prove  its  unfairness.  The  record  discloses  that,  upon 
proof  of  the  agreement  (its  execution  having  been  admitted), 
a  motion  to  dismiss  was  made,  upon  the  ground  that,  by  force 
of  the  agreement,  the  contestant  was  not  a  party  in  interest. 
The  motion  was  opposed  by  contestant's  attorney,  who  stated 
his  grounds  of  opposition  as  follows:  "The  first  ground  of  our 
resistance  to  the  motion  is  that  the  contract  is  absolutely 
void,  and  cannot  be  taken  into  consideration  in  this  proceed- 
ing. The  next  ground  is  upon  the  uncertainty  of  it.  If  the 
contract  had  any  consideration  at  all,  it  is  incumbent  upon 
the  proponents  to  allege  and  prove  it."  Upon  this  the  motion 
was  granted  by  the  court,  and  the  order  dismissing  the  con- 
test was  entered.  At  a  following  session  of  the  court,  and 
when  formal  proofs  of  the  due  execution  of  the  will  were 
being  offered  looking  to  its  admission  to  probate,  appellant's 
attorney  appeared,  renewing  his  objection  ^^^  in  a  somewhat 
more  elaborate  form,  and  raising  new  grounds  of  objection, 
amongst  the  new  suggestions  being  the  proposition  here  dis- 
posed of,  that  the  proponents  should  show  affirmatively  that 
the  contract  was  fair  and  just,  and  if  that  were  not  so,  then 
contestant  asserted  the  right  to  show  that  the  contract  was  not 
fair  and  just,  but  was  obtained  through  fraud  and  coercion. 
The  court,  however,  ruled,  and  ruled  very  properly,  that  as 
those  were  matters  not  presented  for  consideration  at  the 
time  of  the  motion  to  dismiss,  when  ample  opportunity  to  pre- 
sent them  had  been  afforded,  he  would  not  entertain  the  ob- 
jection after  his  order  dismissing  the  contest. 

It  being  shown,  as  was  determined  by  the  lower  court,  that 
the  appellant  was  not  a  party  interested  so  as  to  entitle  him 
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to  appear  and  contest,  the  consideration  of  the  propositions 
advanced  upon  his  appeal  may  well  come  to  an  end.  It  may, 
however,  be  added  that  the  court  had  jurisdiction  to  grant 
original  probate  of  the  will  of  the  deceased,  although  a  non- 
resident, since  she  had  left  property  within  this  state :  Estate 
of  Clark,  148  Cal.  108,  ante,  p.  197,  82  Pac.  760. 

For  the  foregoing  reasons  the  order  and  judgment  appealed 
from  are  affirmed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


The  Assignment  or  Release  of  Expectant  Estates  is  discussed  in  the 
monographic  note  to  McCall  v.  Hampton,  56  Am.  St.  Rep.  339-361. 

Contracts  Between  Husband  and  Wife,  whereby  they  agree  to  live 
separate  and  apart  from  each  other  and  to  adjust  their  property  rights, 
are  discussed  in  the  monographic  note  to  Baum  v.  Baum,  83  Am.  St. 
Rep.  859-885. 

Courts  have  Jurisdiction  to  Grant  Original  Probate  of  the  will  of  a 
nonresident  who  dies  leaving  property  in  this  state:  Estate  of  Clark, 
148  Cal.  108,  ante,  p.  197. 


EX  PARTE  SOHNCKE. 

[148  Cal.  262,  82  Pac.  956.] 

STATUTES — ^Repeal  by  Implication. — As  between  two  conflict- 
ing statutes,  the  one  first  enacted  to  take  effect  after  sixty  days  is 
impliedly  repealed  by  the  one  enacted  a  day  later  to  take  effect 
immediately,     (p.   237.) 

STATUTES — Repeal  by  Implication. — An  unconstitutional  stat- 
ate  does  not  repeal  by  implication  portions  of  a  former  statute  incon- 
sistent  therewith,      (p.   237.) 

CONSTITUTIONAL  LAW— Usury  Statute— Uniform  Opera- 
tion.— A  statute  which  makes  the  loanirw  of  money  in  specified 
amounts  in  excess  of  a  prescribed  rate  of  incerest  a  misdemeanor,  and 
which  makes  the  same  acts  punishable  by  different  degrees  of  pun- 
ishment according  as  they  are  committed  by  employes  or  officers  of 
the  corporations  authorized  by  such  statute,  or  by  other  persons  or 
corporations,  transgresses  the  constitutional  provision  that  all  laws 
shall  be  uniform  in  operation,     (p.  238.) 

CONSTITUTIONAL  LAW— Usury  Statute— Discrimination.— A 
statute  forbidding  the  loaning  of  small  amounts  at  more  than  a  spe- 
cified rate  of  interest  on  certain  kinds  of  chattels,  while  it  permits 
any  rate  to  be  charged  on  such  loans  on  other  chattels,  is  unconstitu- 
tional, if  there  is  no  reasonable  distinction  between  the  different 
classes  of  persons  and  things  affected  by  the  law.     (p.  242.) 
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Charles  W.  Slack,  for  the  petitioner. 

John  J.  Allen,  district  attorney,  W.  H.  L.  Hynes,  deputy 
district  attorney,  and  Aylett  R.  Cotton,  for  the  respondent. 

262  VAN  DYKE,  J.  The  petitioner  was  charfjed  and  con- 
victed of  the  crime  of  loaning  one  hundred  dollars  in  money 
upon  ^*^  the  security  of  a  chattel  mortgage  upon  certain 
furniture  and  household  goods  at  a  rate  of  interest  exceeding 
one  and  one-half  per  cent  a  month,  and  charging  more  than 
five  dollars  for  the  examination  and  valuation  of  the  mort- 
gaged chattels  and  the  preparation  of  the  mortgage.  These 
acts  are  the  subject  of  legislation  in  two  laws  passed  by  the 
legislature  of  1905  upon  different  days — namely,  the  act  of 
March  20,  1905,  entitled  "An  act  fixing  the  rates  of  interest 
and  charges  upon  loans  on  chattel  mortgages  on  certain  per- 
sonal property,  and  prescribing  the  penalties  for  the  violation 
of  the  act"  (Stats.  1905,  p.  422,  c.  354),  and  the  act  approved 
March  21,  1905,  entitled  "An  act  to  provide  for  the  incorpora- 
tion of  associations  for  lending  money  on  personal  property, 
and  regulating  the  same,  and  to  forbid  certain  loans  of  money, 
property,  or  credit"  (Stats.  1905,  p.  711,  c.  550).  Each  one 
of  these  laws  made  the  particular  acts  charged  in  the  com- 
plaint upon  which  the  petitioner  was  convicted  a  misdemeanor. 
The  petitioner  was  convicted  and  sentenced  to  pay  a  fine  of 
one  hundred  dollars,  with  imprisonment  if  the  fine  was  not 
paid.  He  asks  to  be  released  from  custody  on  the  ground  that 
the  above-mentioned  statutes  are  unconstitutional.  The  act 
of  March  20,  1905,  prescribes  no  time  when  it  takes  effect; 
hence  did  not  take  effect  until  May  19,  1905:  Pol.  Code, 
sec.  323.  The  act  of  March  21st  by  its  terms  was  to  take 
effect  immediately  upon  its  passage.  Under  these  circum- 
stances, if  the  two  acts  are  inconsistent,  and  both  are  other- 
wise valid,  that  of  I\Iarch  21st,  so  far  as  the  inconsistency  ex- 
tends, will  prevail,  and  the  former  act  will  stand  to  that  ex- 
tent repealed:  Goodwin  v.  Buckley,  54  Cal.  295;  County  of 
San  Luis  Obispo  v.  Felts,  104  Cal.  60,  37  Pac.  780;  County 
of  Mariposa  v.  Madera,  142  Cal.  50,  75  Pac.  572.  If,  how- 
ever, the  conflicting  part  of  the  latter  act  is  itself  unconsti- 
tutional, and  consequently  void,  it  will  not  have  the  effect 
of  repealing  by  implication  the  former  act:  IMcAUister  v. 
Hamlin,  83  Cal.  361,  23  Pac.  357 ;  Orange  County  v.  Harris, 
97  Cal.  600,  32  Pac.  594;  City  of  Los  Angeles  v.^Hance,  122 
Cal.  77,  54  Pac.  387. 
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Upon  an  examination  of  the  provisions  of  the  act  of  March 
21,  1905,  we  are  of  the  opinion  that  the  portions  thereof 
which  purport  to  make  a  criminal  offense  of  the  same  acts 
which  are  the  subject  of  legislation  in  the  previous  statute 
*®*  of  March  20,  1905,  are  unconstitutional,  and  hence  that 
they  do  not  have  the  effect  of  repealing  the  prior  act.  This 
act  of  March  21st  authorizes  the  formation  of  certain  classes 
of  corporations  which  are  to  be  licensed  and  empowered  to 
loan  money  in  sums  not  exceeding  three  hundred  dollars  to 
any  one  person,  upon  the  security  of  pledges  or  mortgages  of 
personal  property,  and  to  charge  interest  thereon  at  a  rate 
not  over  one  and  one-half  per  cent  a  month,  and  certain  sums 
for  expenses  in  connection  wuth  such  loans.  By  section  12 
of  this  statute  the  acts  charged  against  the  petitioner  in  the 
complaint  under  consideration,  when  committed  by  any  person 
except  the  corporations  therein  authorized,  are  made  a  misde- 
meanor, and  punishable  by  a  fine  of  one  hundred  dollars  for 
the  first  offense,  and  by  a  like  fine  and  imprisonment  for  thirty 
days  in  the  county  jail  for  the  second  and  each  subsequent 
offense,  and  also  by  a  forfeiture  of  the  interest  thereon  to 
the  borrower.  By  section  6  the  corporations  thereby  author- 
ized are  allowed  to  charge  interest  upon  loans  made  by  them 
"  at  a  rate  not  exceeding  one  and  one-half  per  cent  a  month, ' ' 
and  by  section  13  any  director,  officer,  or  employe  of  such 
corporation  who  shall  charge,  take,  collect,  or  receive  any 
compensation  on  a  loan  beyond  the  charge  therein  allowed, 
"shall  be  guilty  of  a  misdemeanor  and  be  fined  not  to  exceed 
one  hundred  dollars  or  be  imprisoned  in  the  county  jail  for 
not  more  than  six  months,  or  both."  The  same  section  pro- 
vides that  if  a  corporation  organized  under  the  act  shall 
willfully  violate  any  of  the  provisions  of  the  act,  by  which 
any  person  shall  suffer  loss  or  damage,  it  shall  forfeit  its 
right  to  do  business,  and  the  attorney  general  shall  thereupon 
take  the  necessary  legal  measures  to  wind  up  and  discontinue 
the  business  thereof.  The  offenses  defined  in  section  12,  as 
above  mentioned,  are  made  a  misdemeanor  by  the  terms  o*f 
the  section  only  when  the  acts  constituting  the  offense  are 
committed  by  some  "person,  firm  or  corporation,  other  than 
corporations  organized  pursuant  to  this  act."  It  is  manifest 
that  these  provisions  of  the  law  transgress  that  provision  of 
the  constitution  requiring  that  all  laws  shall  be  uniform  in 
operation.  The  same  acts  are  made  punishable  by  different 
degrees  of  punishment  according  as  they  may  be  committed  by 
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officers,  servants,  or  employes  of  the  corporations  anthorized 
by  this  particular  statute,  or  by  other  per-sons  or  corporations. 
206  rpj^g  punishment,  if  the  acts  are  committed  by  officers  of 
such  special  corporations,  may  be  any  sum  less  than  one  hun- 
dred dollars,  and  the  imprisonment  for  the  second  or  any  sub- 
sequent offense  may  be  for  any  period  less  than  six  months. 
It  will  be  seen  that  the  punishment  may  be  very  much  less 
in  such  cases  than  the  fixed  sum  of  one  hundred  dollars  for 
the  fir.st  offense  and  the  same  sum  and  imprisonment  for  thirty 
days  for  the  second  and  each  subsequent  offense,  which  is 
imposed  in  case  the  crime  is  committed  by  some  person  other 
than  the  officers  of  such  corporations.  There  can  be  no  valid 
ground  for  such  discrimination  in  favor  of  the  officers  of  such 
special  corporations.  If  the  magistrates  in  the  locality  in 
which  such  corporations  may  be  doing  business  should  see  fit, 
they  could  by  imposing  light  fines  practically  allow  such  cor- 
porations to  charge  the  forbidden  rates,  while  all  other  persons 
would  be  prohibited  from  so  doing.  The  uniformity  of  opera- 
tion of  the  law  would  depend  entirely  upon  whether  or  not 
the  fines  impased  upon  such  officers  were  in  all  cases  made 
precisely  the  same  as  those  imposed  upon  other  persons  regard- 
less of  the  character  of  the  circumstances  attending  the  offense. 
Such  legislation  is  clearly  a  violation  of  the  constitutional 
restriction.  The  penal  clauses  of  section  12  of  the  act  are 
therefore  unconstitutional  and  void,  and  being  so,  they  cannot 
operate  to  repeal  by  implication  the  previous  act  of  March 
20th,  nor  can  they  otherwise  affect  the  present  case. 

The  remaining  point  in  the  case  is  the  contention  of  the 
petitioner  that  the  act  of  March  20,  1905,  is  unconstitutional. 
It  is  claimed  that  the  law  is  not  uniform  in  its  operation 
upon  those  engaged  in  the  business  to  which  it  relates,  and 
therefore  is  contrary  to  the  provision  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation  (article  1,  section  11)  ; 
that  it  secures  special  privileges  and  immunities  to  a  part  of 
those  engaged  in  such  business  which  are  denied  to  others,  and 
therefore  is  in  violation  of  section  21  of  article  1  of  the 
constitution,  forbidding  the  granting  to  a  class  of  citizens 
privileges  or  immunities  which,  upon  the  same  terms,  are  not 
given  to  all  citizens;  and  that  it  denies  to  some  citizens  the 
equal  protection  of  the  laws,  and  therefore  is  in  violation  of 
the  fourteenth  amendment  to  the  constitution  of  the  United 
States.  Section  1  of  the  act  (Stats.  1905,  p.  422,  c.  354) 
is  as  follows:  "It  shall  not  be  lawful  for  any  individual, 
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^^®  partnership,  association  or  corporation  lending;  money 
upon  chattel  mortgage.s,  where  there  is  taken  for  such  loan  any 
security  upon  any  upholstery,  furniture  or  household  goods, 
oil  paintings,  pictures  or  works  of  art,  pianos,  organs  or 
sewing-machines,  iron  or  steel  safes,  professional  libraries  or 
office  furniture  or  fixtures,  instruments  of  surveyors,  phy- 
sicians or  dentists,  printing-presses  or  printing  material,  to 
have  or  charge  for  the  use  of  money  so  loaned  more  than  the 
rate  of  one  and  one-half  per  cent  per  month  interest  thereon, 
and  that  no  additional  sum,  either  in  the  way  of  loans  or 
otherwise,  shall  be  required  or  exacted  of  the  borrower  or 
borrowers;  and  further,  that  no  charge  for  examination  or 
valuation  of  property  offered,  insurance  of  same,  and  prep- 
aration, execution  and  recording  of  necessary  papers  shall 
be  imposed  except  as  follows :  For  examination  or  valuation 
of  property  offered  for  mortgage  and  preparation  of  papers 
(both  included),  no  greater  sum  than  five  dollars,  where  the 
amount  loaned  does  not  exceed  three  hundred  dollars.  For 
necessary  affidavits,  recording  of  papers,  and  fire  insurance 
premiums,  the  amounts  actually  to  be  paid  for  same,  provided 
that  the  foregoing  charges  may  be  deducted  from  the  principal 
of  the  loan  when  the  same  is  made;  and  provided  further, 
that  in  no  case  shall  it  be  lawful  to  deduct  interest  in  advance, 
nor  make  any  charge  for  extension  of  loans,  nor  to  divide 
or  split  up  loans  under  any  pretense  whatsoever  for  the  pur- 
pose of  requiring  or  exacting  any  other  or  greater  charges 
than  prescribed  herein."  Section  2  of  the  act  makes  any 
violation  of  the  provisions  of  the  act  a  misdemeanor,  punish- 
able by  a  fine  of  one  hundred  dollars  for  the  first  offense,  and 
a  like  fine  and  imprisonment  in  the  county  jail  for  thirty 
days  for  the  second  and  each  subsequent  offense ;  and  further, 
that  any  agreement  to  pay  interest  above  that  allowed  in  the 
act  shall  be  void. 

A  law  which  applies  alike  to  all  the  subjects  upon  which 
it  acts,  or,  in  other  words,  a  law  which  applies  equally  to 
all  persons  or  things  within  a  legitimate  class  to  which  alone 
it  is  addressed,  does  not  violate  the  provision  requiring  laws 
of  a  general  nature  to  have  a  uniform  operation,  and  is 
neither  local  nor  special:  People  v.  Henshaw,  76  Cal.  436, 
18  Pac.  413;  Ex  parte  Halstead,  89  Cal.  471,  26  Pac.  961; 
Cody  v.  Murphey,  89  Cal.  522,  26  Pac.  1081;  Abeel  v. 
»«''  Clark,  84  Cal.  226,  24  Pac.  383 ;  Summerland  v.  Bicknell, 
111  Cal.  567,  44  Pac.  232;  Hellman  v.  Shoulters,  114  Cal. 
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136,  44  Pac.  915,  45  Pac.  1057.  In  Hellman  v.  Shoulters 
the  court  says:  "It  has  been  uniformly  held  that  a  law  is 
general  which  applies  to  all  of  a  class — the  classification  being 
a  proper  one — and  that  the  requirement  of  uniformity  is  satis- 
fied, if  it  applies  to  all  of  the  class  alike.  The  word  'uniform' 
in  the  constitution  does  not  mean  'universal.'  The  section 
intends  simply  that  the  effect  of  general  laws  shall  be  the 
same  to  and  upon  all  persons  who  stand  in  the  same  relation 
to  the  law — that  is,  all  the  facts  of  whose  cases  are  substan- 
tially the  same."  The  classification,  however,  is  not  a  proper 
one  for  distinct  legislation,  if  it  is  not  founded  upon  some 
natural,  intrinsic  or  constitutional  distinction,  a  distinction 
which  bears  some  relation  to,  or  furnishes  cause  for,  the 
particular  legislation  embraced  in  the  act:  City  of  Pasadena 
V.  Stimson,  91  Cal.  238,  27  Pac.  604;  Darcy  v.  Mayor,  104 
Cal.  645,  38  Pac.  500;  Bruch  v.  Colombet,  104  Cal.  347,  38 
Pac.  45 ;  Rauer  v.  Williams,  118  Cal.  401,  50  Pac.  691 ;  Budd 
V.  Hancock,  66  N.  J.  L.  133,  48  Atl.  1023;  26  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  683.  Upon  this  subject  the  supreme 
court  of  the  United  States  has  said  that  the  state,  "in  pre- 
scribing regulations  for  the  conduct  of  trade,  cannot  divide 
those  engaged  in  trade  into  classes  and  make  criminals  of  one 
class  if  they  do  certain  forbidden  things,  while  allowing 
another  and  favored  class,  engaged  in  the  same  domestic 
trade,  to  do  the  same  things  with  impunity,"  and  that  it 
cannot  discriminate  "by  declaring  that  particular  classes 
within  its  jurisdiction  shall  be  exempt  from  the  operation  of 
a  general  statute  making  it  criminal  to  do  certain  things 
connected  with  domestic  trade  or  commerce.  Such  a  statute 
is  not  a  legitimate  exercise  of  the  power  of  classification, 
rests  upon  no  reasonable  basis,  is  purely  arbitrary,  and  plainly 
denies  the  equal  protection  of  the  laws  to  those  against  whom 
it  discriminates":  Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  22  Sup.  Ct.  Rep.  431,  46  L.  ed.  679.  This  was  said 
with  respect  to  a  law  prohibiting  combinations  between  per- 
sons engaged  in  trade,  but  exempting  from  its  provisions 
farmers  and  stock-raisers.  A  similar  ruling  was  made  in 
Illinois  in  regard  to  a  statute  restricting  the  number  of  per- 
sons a  lodging-house  keeper  could  allow  to  sleep  in  a  single 
room,  but  making  no  ^^^  restriction  upon  the  number  that 
might  be  permitted  by  the  keeper  of  a  hotel  or  boarding-house : 
Bailey  v.  People,  190  111.  28,  83  Am.  St.  Rep.  116,  60  N.  E. 
Am.  St.  Rep.,  Vol.  113—16 
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08„  54  L.  R.  A.  838.  The  business  of  loaning  money  is  as 
much  a  part  of  domestic  trade  and  commerce  as  any  other 
legitimate  business.  There  is  no  substantial  reason  why  those 
who  lend  money  in  sums  not  exceeding  three  hundred  dollars 
on  chattel  mortgages  of  upholstery,  pictures,  or  works  of  art, 
pianos,  organs,  sewing-machines,  safes,  professional  libraries, 
or  office  furniture  or  fixtures,  instruments  of  surveyors,  phy- 
sicians, or  dentists,  printing-presses,  or  printing  material, 
should  be  limited  in  their  charges  and  the  business  they  do  in 
that  respect  made  less  profitable  than  it  otherwise  would  be, 
while  they  or  others  who  lend  on  chattel  mortgages  upon  in- 
struments of  a  photographer,  livestock  agricultural  imple- 
ments, equipments  of  livery-stables,  or  other  property  allowed 
to  be  mortgaged  by  section  2955  of  the  Civil  Code  (Stats. 
1905,  p.  36,  c.  40),  and  not  enumerated  in  the  act  under  con- 
sideration, or  who  lend  upon  pledges  of  any  kind  of  personal 
property,  or  who  lend  in  sums  exceeding  three  hundred  dol- 
lars upon  any  kind  of  security,  should  be  allowed  to  exact  any 
rate  of  interest  or  other  charge  which  they  can  obtain  from 
the  borrower.  It  is  a  part  of  the  same  kind  of  business,  and 
there  is  no  distinction  between  the  particular  classes  of  per- 
sons or  things  affected  by  the  act  and  those  exempted  from  its 
provisions  that  will  justify  special  legislation.  It  may  be 
that  such  exorbitant  charges  should  be  absolutely  prohibited, 
but,  if  so,  the  prohibition  should  be  made  general,  and  should 
extend  to  all  who  engage  in  the  business  as  lenders  on  the 
one  hand,  and  should  protect  all  who  are  made  the  victims 
thereof  on  the  other  hand,  without  discrimination  in  favor 
of  any.  There  is  a  clear  distinction  between  this  case  and  the 
case  of  Ex  parte  Lichtenstein,  67  Cal.  359,  56  Am.  Rep.  713, 
7  Pac.  728,  in  which  the  court  held  valid  a  law  regulating 
the  business  of  licensed  pawnbrokers.  The  business  of  pawn- 
broking  is  one  well  known  to  the  law,  and  constitutes  of  itself 
a  distinct  class  of  persons  and  things  which  may  be  properly 
regulated  by  a  law  applying  to  them  alone,  as  was  clearly 
held  in  the  decision  in  that  case. 

We  are  of  the  opinion  that  the  law  violates  the  constitutional 
provisions  above  set  forth,  that  the  petitioner  has  been  con- 
victed of  a  crime  which  has  no  legal  existence,  and  that  the 
^®"  judgment  of  conviction  is  consequently  void,  and  that 
the  petition  should  be  granted. 

It  is  ordered  and  adjudged  that  the  petitioner  be  forthwith 
discharged  from  custody. 
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Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  and  Henshaw,  J.,  con- 
curred. 

McFARLAND,  J.     I  concur  in  the  judgment  discharging 
the  petitioner. 


The  Repeal  of  Statutes  by  Implication  is  the  subject  of  an  extended 
note  to  Howard  v.  Hulbort,  88  Am.  St.  Rep.  271-297.  The  general  rule 
is,  that  repeals  by  implication  are  not  favored  and  are  indulged  only 
so  far  as  unavoidable,  in  the  absence  of  a  clear  intention:  Morris 
V.  Eau  Claire,  115  Wis.  538,  95  Am.  St.  Rep.  955;  Lavagnino  v.  Uhlig, 
26  Utah,  1,  99  Am.  St.  Rep.  808;  Florida  etc.  Ry.  Co.  v.  Hazel,  43  Fla. 
263,  99  Am.  St.  Rep.  114. 

The  Legislature  is  Competent  to  Enact  Statutes  applicable  to  one 
class  of  persons  only,  if  the  classification  is  based  upon  intrinsic  dif- 
ferences requiring  different  legislation:  Deyoe  v.  Superior  Court,  140 
Cal.  476,  98  Am.  St.  Rep.  73;  Horwich  v.  Walker-Gordon  Laboratory 
Co.,  205  111.  497,  98  Am.  St.  Rep.  254;  Commonwealth  v.  Anselvich, 
186  Mass.  376,  104  Am.  St.  Rep.  590;  Continental  Fire  Ins.  Co.  v. 
Whitaker,  112  Tenn.  151,  105  Am.  St.  Rep.  916;  Brady  v.  Mattern, 
125  Iowa,  158,  106  Am.  St.  Rep.  291.  But  the  classification,  to  be  a 
basis  for  valid  legislation,  must  be  reasonable  and  founded  ui)on 
real  differences.  There  can  be  no  arbitrary  discrimination  against 
anv  one  class  engaged  in  a  lawful  business:  Bailey  v.  People,  190  111. 
28,'  83  Am.  St.  Rep.  116;  State  v.  Mitchell.  97  Me. '66,  94  Am.  St.  Rep. 
481. 
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MASTER  AND  SERVANT— Appliances  to  be  Constructed  by 
Employes. — The  rule  that  an  employer  must  furnish  his  employes  safe 
appliances  with  which  to  do  the  work  for  which  they  are  engaged  does 
not  require  him  to  furnish  tliem  in  their  completed  form;  his  obliga- 
tion is  discharged  when  he  furnishes  suitable  materials  with  which 
to  construct  the  appliances  where,  under  the  terms  of  the  contract  of 
employment,  the  employes  are  to  do  the  constructing,  and  in  that 
event  he  is  not  liable  for  an  injury  through  a  defect  in  the  construc- 
tion or  adjustment  of  the  appliances,     (p.  248.) 

EMPLOYER'S  LIABILITY— FcUow-servants.— The  depart- 
ment rule  does  not  obtain  in  the  law  of  fellow-servants  in  California. 
(p.  251.) 

EMPLOYER'S  LIABILITY— Fellow-servants^Safe  AppU- 
ances. — Where  a  foundryman  maintains  a  carpenter-shop  in  which  to 
make  flasks  for  use  in  the  molding  department  of  his  foundry,  one 
employ6  having  the  supervision  of  both  departments,  the  carpenters 
and  the  molders  are  fellow-servnnts,  so  that  the  employer  is  not  liable 
to  a  molder  injured  by  a  defective  flask,  if  he  has  employed  competent 
carpenters   and  furnished  them   suitable   materials,     (p.   252.) 

Charles  F.  Ilanlon,  for  the  appellant. 

Van  Ness  &  Redman,  for  the  respondent. 
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^^  LORIGAN,  J.  Plaintiff  was  a  journeyman  molder  in 
the  service  of  defendant.  While  assisting  in  casting  an  iron 
piston-ring,  he  was  seriously  injured  by  the  explosion  of  the 
mold  in  which  the  ring  was  being  cast,  and  brought  this 
action  to  recover  damages  for  the  injuries  sustained.  The 
case  was  tried  before  a  jury,  and  at  the  close  of  the  evidence 
the  trialr  court  granted  a  motion  made  by  the  defendant  for 
a  nonsuit.  Judgment  was  entered  accordingly  in  favor  of 
defendant,  and  this  appeal  is  taken  from  the  judgment  and 
from .  an  order  denying  plaintiff 's  motion  for  a  new  trial. 
The  only  question  involved  on  the  appeal  is  the  validity  of 
the  judgment  of  nonsuit. 

The  material  facts,  as  disclosed  by  the  pleadings  and  evi- 
dence, stated  as  briefly  as  possible,  are  as  follows:  That 
plaintiff  was  injured  at  the  time  and  place  mentioned  in  the 
complaint,  and  there  was  evidence  tending  to  prove  that 
his  said  injuries  were  of  a  serious  character.  That  at  the 
time  he  was  injured  he  was  an  employe  of  the  defendant, 
working  in  the  ironmolders'  department  of  defendant.  That 
he  was  injured  while  assisting  in  casting  a  piston-ring.  That 
for  the  purpose  of  casting  such  piston-rings  the  employes 
of  defendant  were  furnished  with  lumber,  iron  and  other 
material,  out  of  which  to  construct  the  molds  in  which  such 
piston-rings  were  cast,  and  out  of  such  material  so  furnished 
said  employes  did  from  time  to  time,  as  needed,  construct 
such  molds.  That  the  molds  aforesaid  in  which  such  piston- 
rings  were  cast,  consisted  of  three  parts,  commonly  called 
the  **drag,"  ** cheek,"  and  "cope,"  fitting  the  one  upon  the 
other.  To  the  bottom  of  the  cheek  was  attached  and  bolted 
an  iron  ring,  or  disk,  known  as  the  "plate."  In  the  prep- 
aration of  the  flask  it  was  customary  to  attach  to  the  bottom 
of  the  cheek  either  this  iron  ring,  or  disk,  or  a  wooden  sub- 
stitute, called  a  "chuck."  Each  of  these  parts  was  filled 
with  sand,  rammed  and  tamped.  In  this  sand,  so  rammed 
and  tamped  in  the  cheek,  a  pattern  of  the  casting  to  be 
made  is  sunk  and  withdrawn,  and  the  molten  iron  poured  into 
the  space  made  by  the  removal  of  the  pattern,  which  iron 
when  cooled  makes  the  casting.  For  the  purpose  of  making  a 
casting  a  pattern  is  furnished  the  ironmolders'  department, 
which  pattern  is  made  in,  and  furnished  by,  the  pattern  de- 
partment of  defendant,  a  department  separate  from  and 
2''®  independent  of  the  molders'  department.  For  the  pur- 
pose of  casting  a  piston-ring  such  as  was  being  cast  at  the  time 
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of  plaintiff's  injury,  the  flat  iron  ring,  or  disk,  commonly 
known  as  the  "plate,"  is  attached  to  the  cheek,  and  these 
iron  plates  are  molded  and  cast  in  the  ironmolders'  depart- 
ment from  time  to  time  as  needed,  and  are  kept  on  hand  for 
use  from  time  to  time  as  required.  The  wooden  framework 
of  the  drag,  cheek,  and  cope  were  made  out  of  lumber  fur- 
nished by  the  defendant  for  that  purpose  by  carpenters,  who 
are  under  the  orders  and  subject  to  the  control  of  the  foreman 
of  the  ironmolders '  department ;  the  carpenter-shop,  in  which 
said  carpenters  work,  being  separate  from  and  independent 
of  the  general  carpenter-shop  of  the  defendant  and  a  part  of 
the  ironmolders'  department  of  defendant.  There  was  evi- 
dence tending  to  prove  that  the  explosion  of  the  mold,  by 
which  explosion  plaintiff  was  injured,  might  have  been  caused 
by  the  use  of  a  plate  of  improper  size  attached  to  the  cheek, 
by  reason  of  an  unusual  amount  of  rust  upon  said  plate 
used,  or  by  reason  of  improper  tamping  of  the  sand,  which 
may  have  permitted  the  molten  metal  in  the  mold  to  find  its 
way  through  the  sand  to  the  wooden  bars  of  the  cope.  That 
in  the  making  of  castings  in  the  foundry  of  defendant  the 
patternmaker  would  prepare  a  pattern  for  each  of  said  cast- 
ings, and  the  foreman  of  the  molding  department  would  dis- 
tribute daily  these  patterns  to  the  mblders  in  said  depart- 
ment, and  it  would  be,  and  was,  the  duty  of  each  molder 
receiving  a  pattern  to  obtain  from  the  foreman  of  the  mold- 
ing department  the  necessary  drag,  cheek  and  cope  with 
which  to  make  the  casting,  and  thereupon  to  proceed  with 
said  drag,  cheek  and  cope  to  his  place  of  work  in  the  molding 
department,  and  with  sand  on  hand  in  the  molding  depart- 
ment to  prepare  the  mold  in  which  to  make  the  casting, 
and  upon  the  completion  of  the  mold,  together  with  other 
employes  of  the  defendant  in  the  molding  department,  to 
proceed  with  and  finish  said  casting.  That  it  was  the  busi- 
ness of  the  molder  receiving  the  pattern  to  secure  from  the 
foreman  of  the  molding  department  the  necessary  drag,  cheek 
and  cope,  and  if  any  part  thereof,  or  the  plate  upon  the 
cheek,  were  not  in  proper  order  for  the  purpose  for  which 
intended  and  for  the  work  to  be  done,  to  call  the  attention 
of  the  foreman  to  any  existing  defect  therein,  whereupon  it 
^''^  was  the  duty  of  said  foreman  to  have  such  defect  remedied. 
That  the  drag,  cheek  and  cope  in  use  at  the  time  of  the 
accident  were  constructed  in  the  carpenter-shop  of  defendant, 
A  part  of  the  molding  department,  upon  the  order  of  the 
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foreman  of  the  molding  department,  out  of  materials  fur- 
nished by  defendant  to  and  for  the  molding  department,  and 
the  plate  attached  to  the  cheek  was  attached  by  the  carpenter. 
At  the  time  of  the  accident  there  were  on  hand  in  the  mold- 
ing department,  and  for  use  in  said  department,  for  work 
such  as  was  being  done  at  the  time  of  the  accident  to  plaintiff, 
and  by  reason  of  which  plaintiff  was  injured,  drags,  cheeks 
with  plates,  and  copes  other  than  the  drag,  cheek  with  plate, 
and  cope  in  use  at  the  time  plaintiff  was  injured,  which 
could  have  been  used  in  place  of  the  drag,  cheek  with  plate, 
and  cope  actually  used,  and  it  was  the  duty  of  the  foreman 
to  have  selected  from  such  drags,  cheeks  and  copes  for  the 
job  upon  which  plaintiff  was  injured  such  as  were  in  order, 
with  the  proper  plate,  and  proper  for  that  job.  The  defend- 
ant did  not,  other  than  as  hereinabove  stated,  furnish  to 
plaintiff  or  its  other  employes  in  the  molding  department, 
a  finished  drag,  cheek,  plate  or  cope  with  which  to  make  the 
eastings,  but  furnished  to  and  for  said  department  the  neces- 
sary material  from  which  to  construct  said  appliances,  and 
they  were  constructed  as  aforesaid.  From  time  to  time  the 
drags,  chefeks,  plates  and  copes  in  use  in  said  department 
would  become  worn  and  inefficient  for  one  kind  of  work, 
while  remaining  efficient  for  some  other  or  different  kind  of 
work,  and  it  was  the  duty  of  the  foreman  and  workmpn  to 
see  to  it  that  for  each  particular  job  a  proper  and  efficient 
drag,  cheek  and  cope  was  selected  out  of  the  supply  on  hand 
and  used.  That  each  molder  was  understood  to  be  capable  of 
determining  the  sufficiency  and  safety  for  use  on  the  job 
given  him  of  the  drag,  cheek  and  cope  furnished  him,  and 
if  in  his  judgment  there  was  any  defect  in  the  drag,  cheek, 
or  cope  furnished,  it  was  his  privilege  and  duty  to  call  the 
attention  of  the  foreman  to  such  defect,  and  to  procure  an- 
other drag,  cheek,  or  cope  which  was  not  defective.  That  the 
nature  of  the  work  in  the  molding  department  of  defendant, 
in  the  use  of  drags,  cheeks  and  copes,  was  such  that  rust 
would  always  accumulate  upon  the  plates  attached  to  such 
cheeks,  and  whether  or  not  the  amount  of  rust  upon  any 
2''*  particular  plate  was  such  as  to  render  the  use  of  the  cheek 
unsafe  was  a  fact  to  be  determined  immediately  prior  to  its 
use,  and  the  molder  using  the  cheek  was  as  competent  as 
any  other  employe  of  defendant  to  determine  such  fact; 
and  if  in  fact  the  amount  of  rust  upon  any  particular  plat* 
was  such  as  to  render  the  cheek  to  which  it  was  attached 
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dangerous,  then  and  in  that  case  it  was  the  duty  of  the  molder, 
through  the  foreman,  to  procure  another  cheek  which  was  in 
all  respects  proper  to  use,  or  to  remove  the  rust  from  the 
plate  attached  with  oil.  of  which  there  was  always  plenty  at 
hand  in  the  department  for  that  nurpose. 

Upon  the  day  when  plaintiff  was  injured  one  Drury,  a 
fellow-molder  of  plaintiff,  was  given  a  piston-ring  to  cast, 
and  having  secured  the  three  parts  of  his  flask,  proceeded 
to  his  place  of  work  and  prepared  the  mold  as  above  described. 
While  plaintiff  was  assisting  him  in  pouring  molten  metal 
into  the  mold  it  exploded,  plaintiff  receiving  the  injuries  of 
which  he  complains.  As  stated,  it  is  not  clearly  apparent 
from  the  testimony  in  the  case  to  what  cause  the  explosion  of 
the  mold  was  attributable.  It  might  have  been  caused  by 
the  use  of  an  iron  plate  of  improper  size  attached  to  the 
cheek,  or  by  the  use  of  one  which  was  in  an  improper  and 
dangerous  condition  to  be  used  on  account  of  the  accumula- 
tion of  rust  upon  it,  or  by  reason  of  improper  tamping  of 
the  sand,  which  may  have  permitted  the  molten  metal  in  the 
mold  to  find  its  way  to  the  bars  of  the  cope,  and  so  cause 
the  explosion  without  the  metal  having  ever  reached  the  plate 
at  all. 

With  the  particular  cause  of  the  accident,  however,  we 
have  no  present  concern.  The  only  point  to  be  determined 
on  this  appeal  is  whether,  upon  a  consideration  of  the  entire 
evidence,  the  lower  court  was  warranted  in  taking  the  case 
from  the  jury  and  deciding  as  a  matter  of  law  that  upon  no 
theory  of  the  ease  did  the  evidence,  considered  most  favor- 
ably in  behalf  of  the  plaintiff,  show  any  liability  upon  tlie 
part  of  defendant,  and  would  not  have  warranted  a  verdict 
in  his  favor.  The  theory  of  plaintiff  on  the  evidence  was  that 
the  accident  was  occasioned  through  the  use  of  a  defective 
plate  attached  to  the  cheek,  and  that  the  plate  was  too  small 
for  the  particular  casting  in  question,'  was  composed  of  four 
pieces,  when  it  should  have  properly  consisted  of  but  one, 
^^^*  and,  besides  this,  was  coated  with  rust  to  such  an  extent 
that  when  the  molten  metal  reached  it  the  explosion  occurred. 
His  legal  contention,  based  on  this  theory  of  the  evidence,  is 
that  it  was  the  imperative  duty  of  the  defendant  to  furnish 
the  molders  with  appliances  reasonably  safe  to  do  the  work 
of  casting,  and  that  in  failing  to  have  a  plate  of  proper  size 
and  in  good  condition  attached  to  the  cheek  of  the  mold  at 
which  plaintiff  was  working  when  his  injuries  were  received 
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the  defendant  failed  to  discharge  its  legal  obligation,  and  is 
liable.  The  lower  court  in  granting  the  nonsuit  evidently 
held,  notwithstanding  the  general  rule  as  contended  for  by 
plaintiff,  that  when  the  defendant  furnished  to  the  molding 
department  proper  materials  from  which  to  construct  all  parts 
of  the  appliances — the  flasks — with  which  the  casting  was  to 
be  done  therein,  and  provided  competent  employes  to  con- 
struct and  attach  them,  the  defendant  had  discharged  all 
the  duty  it  owed  to  the  employes  in  such  department,  and 
was  not  liable  for  any  defects  in  the  construction  or  adjust- 
ment of  such  appliances  occasioned  by  the  employes  them- 
selves, and  that,  proper  materials  having  been  furnished  to 
the  employes  in  the  molding  department  by  the  defendant 
for  the  proper  construction  of  such  appliances  to  be  used 
in  such  department,  any  defects,  either  in  construction  or 
adjustment  thereof,  must  be  deomed  to  have  proceeded  from 
the  negligence  of  fellow-servants  of  the  plaintiff,  for  which, 
under  the  familiar  rule  of  law,  the  defendant  could  not  be 
held  liable.  We  are  satisfied  that  under  the  evidence  the 
trial  court  applied  to  it  the  proper  rule  of  law,  and  correctly 
granted  the  motion  for  nonsuit. 

There  can  be  no  doubt  but  that  the  settled  rule  is  that  an 
employer  must  provide  his  employes  with  safe  appliances 
with  which  to  do  the  work  for  which  they  are  engaged,  that 
he  must  keep  such  appliances  in  reasonably  safe  condition, 
and  that  this  is  a  personal  obligation  which  cannot  be  dele- 
gated so  as  to  relieve  the  employer  from  liability  in  not  hav- 
ing done  so.  But  there  is  no  positive  duty  incumbent  upon 
an  employer  to  furnish  such  appliances  to  do  the  work  as 
completed  instruments.  He  may  supply  sufficient  and  suit- 
able materials  to  the  employes  themselves  out  of  which 
the  appliances  with  which  they  are  to  work  are  to  be  con- 
structed and  adjusted  by  them,  in  which  case  the  general 
*®®  rule  that  safe  appliances  shall  be  furnished  by  the  em- 
ployer— that  is,  that  efficient  and  complete  appliances  shall  be 
furnished  by  him — has  no  application.  His  obligation  to  his 
employes,  as  far  as  furnishing  such  appliances  is  concerned, 
is  satisfied  when  he  furnishes  suitable  materials  with  which 
to  construct  them,  and  under  the  terms  of  the  contract  of 
employment,  either  express  or  implied,  the  employes  them- 
selves are  to  do  the  constructing.  In  that  event  the  employer 
is  not  liable  for  an  injury  through  a  defect  in  the  con- 
struction or  adjustment  of  such  appliances.     Upon  this  sub- 
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jeet  it  is  said,  in  Callan  v.  Bull,  113  Cal.  593.  45  Pac.  1017 : 
"The  rule  which  requires  the  ina.ster  to  provide  a  safe  place 
and  safe  appliances  for  the  servant  is  applied  when  the 
place  in  which  the  work  is  to  be  done  is  furnished  or  pre- 
pared by  the  master,  as  in  the  case  of  a  ship  or  a  mill  or 
a  factory,  or  when  the  machinery  or  other  appliances  with 
which  the  servant  is  employed  to  work  are  furnished  by 
the  master ;  but  it  has  no  application  when  the  place  at  which 
the  work  is  to  be  done  or  the  appliances  for  doing  the  same 
are  to  be  prepared  by  the  servant  himself.  If  the  appliance 
is  furnished  by  the  master  for  the  purpose  of  enabling  the 
servants  to  perform  the  work  in  which  they  are  to  be  en- 
gaged, he  is  required  to  see  that  it  shall  be  reasonably  safe 
for  that  purpose;  but  if  the  preparation  of  that  appliance 
is  a  part  of  the  work  which  the  servant  is  required  to  per- 
form, the  master  is  not  liable  for  any  defect  in  its  prepara- 
tion. *  The  rule  does  not  apply  to  a  case  where  several  persons 
are  employed  to  do  certain  work,  and  by  the  contract  of 
emplojonent,  either  express  or  implied,  the  employes  are  to 
adjust  the  appliances  by  which  the  work  is  to  be  done': 
Burns  v.  Sennett,  99  Cal.  363,  33  Pac.  916."  In  Kerrigan 
v.  Market  Street  Ry.  Co.,  138  Cal.  506,  71  Pac.  621,  it  is 
said:  "Where  certain  persons  are  employed  to  do  certain 
work,  and  by  the  contract  of  employment,  either  express  or 
implied,  such  employes  are  to  construct  and  adjust  the 
appliances  by  which  the  work  is  to  be  done,  the  employer  to 
furnish  proper  material  and  the  employes  to  construct  and 
adjust  such  appliances  as  in  their  judgment  are  necessary, 
the  employer  is  not  liable  to  such  employes  for  any  defect  in 
the  construction  or  adjustment  of  such  appliances." 

Now,  it  appears  clearly  from  the  evidence  that  the  flasks 
^**'  necessary  for  making  castings  were  not  furnished  as  com- 
plete appliances  by  defendant.  It  did  not  assume  to  do 
so,  and  it  is  obvious  that  under  its  contract  of  employment 
with  the  employes  in  the  molding  department  of  its  busi- 
ness it  was  not  required  that  they  should  be  so  furnished, 
but,  on  the  contrary,  that  they  should  be  constructed  by  the 
employes  of  that  department  themselves.  To  that  end  it 
furnished  good  and  sufficient  material — lumber  and  iron.  It 
is  not  questioned  but  that  the  employes  whose  duty  it  was 
to  construct  the  flasks  were  competent  workmen.  No  com- 
plaint is  made  that  the  carpenters  in  the  molding  depart- 
ment did  not  properly  put  together  the  woodwork  of  which  the 
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flask  consisted,  but  only  that  the  plate  adjusted  by  them,  and 
which  was  cast  by  the  ironmolders  themselves,  whose  duty 
it  was  to  cast  it,  was  not  a  proper  one  to  be  used  in  making 
a  particular  casting.  As,  however,  the  defendant  furnished 
not  only  the  lumber  and  competent  carpenters,  but  the  pig- 
iron  for  the  making  of  these  plates,  and  competent  iron- 
molders, as  the  plaintiff  himself  was,  to  cast  them  for  use 
on  the  flasks,  it  is  evident  that,  under  the  rule  stated  above, 
the  defendant  failed  in  no  duty  it  owed  the  plaintiff,  and 
that  assuming  the  injury  to  plaintiff  was  occasioned  as  claimed 
by  him,  still  it  proceeded  from  the  neglect  of  fellow-em- 
ployes to  properly  construct  and  adjust  the  flasks  from  ma- 
terials furnished  the  molders'  department  for  that  purpose. 

It  is  claimed,  however,  by  plaintiff  that  the  carpenter-shop 
was  a  separate,  and  distinct  shop  or  department  from  that 
portion  of  the  molding  department  in  w^hich  plaintiff  was 
engaged,  and  that  the  foreman  of  the  carpenter-shop  was 
not  a  fellow-servant  with  plaintiff  in  the  construction  and 
adjustment  of  the  flask  in  question.  But  it  appears  from 
the  evidence  in  the  case  that  this  is  not  true  in  point  of 
fact.  The  foreman  of  the  carpenter-shop,  or,  as  under  the 
evidence  he  might  more  properly  be  designated,  the  "boss 
carpenter,"  was  not  in  the  control  of  an  independent  depart- 
ment. The  carpenter-shop  was  strictly  a  part  of  the  molding 
department,  and  its  foreman  was  under  the  control  and  direc- 
tion of  O'Neill,  the  foreman  of  that  department.  O'Neill 
had  control  and  supervision  of  the  entire  molding  depart- 
ment, including  therein,  as  a  part  thereof,  the  carpenter- 
shop.  It  was  as  essential,  in  efficiently  performing  the  work 
of  casting,  ^**^  in  which  the  molding  department  was  ex- 
clusively engaged,  that  the  flasks  should  be  put  together  by 
the  carpenters  in  that  department  for  use  by  the  ironmold- 
ers therein,  as  it  was  that  the  latter  should  prepare  the 
molds  in  them  and  do  the  casting.  The  only  work  that 
was  done  in  the  carpenter-shop  was  for  the  benefit  and  in 
aid  of  the  molding  department,  particularly  in  the  con- 
struction and  adjusting  of  these  flasks.  And  the  making 
of  these  flasks  was  as  much  a  part  of  the  work  of  the  mold- 
ing department  as  was  the  making  of  the  castings.  But 
were  this  not  so,  the  department  rule,  relative  to  which 
counsel  for  appellant  cites  numerous  decisions  from  other 
jurisdictions,  does  not  obtain  in  this  state.  Our  Civil  Code, 
(section  1970)  lays  down  this  general  rule:  "An  employer 
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is  not  bound  to  indemnify  his  employe  for  losses  suffered 
by  the  latter  in  consequence  of  the  ordinary  risks  of  the 
business  in  which  he  is  employed,  nor  in  consequence  of  the 
negligence  of  another  person  employed  by  the  same  employer 
in  the  same  general  business,  imless  the  negligence  causing 
the  injury  was  committed  in  the  performance  of  a  duty  the 
employer  owes  by  law  to  the  employe,  or  unless  the  employer 
has  neglected  to  use  ordinary  care  in  the  selection  of  the 
culpable  employe."  In  construing  this  section  it  was  early 
said  by  this  court  that  "The  law  of  this  state  respecting 
this  subject,  as  set  forth  in  the  code  referred  to,  recognizes 
no  distinction  growing  out  of  the  grades  of  employment  of 
the  respective  employes,  nor  does  it  give  any  effect  to  the 
circumstance  that  the  fellow-servant  through  whose  negli- 
gence the  injury  came  was  the  superior  of  the  plaintiff  in  the 
general  service  in  which  they  were  in  common  engaged,  and 
the  alleged  distinction  in  this  respect  insisted  upon  by  the 
appellant's  counsel,  founded,  as  he  claims,  on  the  general 
principles  of  law  and  the  adjudged  cases,  requires  no  ex- 
amination at  our  hands":  McLean  v.  Blue  Point  Gravel  Min. 
Co.,  51  Cal.  255.  To  the  same  effect  are  Congrave  v.  South- 
ern Pac.  R.  R.  Co.,  88  Cal.  360,  26  Pac.  175;  Davis  v.  South- 
ern Pae.  R.  R.  Co.,  98  Cal.  13,  32  Pac.  646;  Noyes  v.  Wood, 
102  Cal.  389,  36  Pac.  766;  Livingston  v.  Kodiak  Packing 
Co.,  103  Cal.  258,  37  Pac.  149 ;  Donovan  v.  Ferris,  128  Cal. 
48,  79  Am.  St.  Rep.  25,  60  Pac.  519.  Within  this  rule,  as 
declared  by  the  code  and  construed  by  the  authorities,  the 
foreman  of  the  carpenter-shop  was  a  ^**^  fellow-servant  of 
the  plaintiff.  They  were  both  in  the  employment  of  de- 
fendant in  the  molding  department,  both  under  the  control 
of  the  general  foreman  of  that  department,  O'Neill,  and 
both  engaged  not  only  in  the  general  business  of  defend- 
ant, but  in  the  particular  business  in  which  the  molding 
department  was  exclusively  engaged — casting.  And  the 
same  rule  applies  to  the  foreman,  O'Neill,  in  as  far  as  it  is 
claimed  that  the  defendant  should  be  held  responsible  for 
his  asserted  negligence  in  failing  to  inspect  the  flask,  the 
explosion  of  which  occasioned  the  injury.  If  the  positive 
dufy  rested  upon  defendant  to  supply  completed  and  fin- 
ished flasks  to  the  molding  department,  and  inspect  them 
as  necessity  for  doing  so  arose,  and  the  foreman,  O'Neill, 
represented  the  defendant,  as  its  vice-principal,  to  discharge 
these  duties  of  supply  and  inspection,  his  neglect  would 
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be  no  doubt  that  of  the  defendant.  But,  as  we  have  seen, 
no  such  positive  duty  of  furnishing  the  flasks  in  the  com- 
pleted state  devolved  upon  the  defendant.  It  furnished, 
as  it  had  a  right  to  do  under  the  rule  above  stated,  only 
the  materials  for  such  purpose,  the  task  of  constructing 
the  flasks  to  be  performed  by  its  employes.  Having  fur- 
nished such  materials,  and  competent  workmen  to  con- 
struct the  flasks,  defendant  fully  discharged  its  duty  to  its 
employes.  As  it  was  not  bound  to  furnish  finished  appli- 
ances, but  discharged  its  duty  by  furnishing  adequate  mate- 
rials for  that  purpose,  it  logically  follows  that  it  was  not 
required  to  inspect  the  appliances  after  construction.  The 
construction  and  inspection  of  such  flasks  were  simply  de- 
tails in  the  proper  execution  of  such  work  after  ample  pro- 
vision made  for  its  being  safely  done,  and  as  to  such  details 
the  foreman  and  the  workmen  in  the  department  were  fel- 
low-servants :  Noyes  v.  Wood,  102  Cal.  389,  36  Pac.  766.  The 
other  cases  cited  immediately  preceding  bear  also  directly 
upon  this  point  and  illustrate  the  application  of  the  rule. 

We  do  not  think  any  further  discussion  of  this  matter  is 
necessary,  nor  to  particularly  consider  additional  points 
urged  by  respondent  in  support  of  the  judgment  of  nonsuit 
— namely,  that  the  evidence  shows  that  there  were  on  hand 
in  the  molding  department  at  the  time  the  flask  in  question 
was  selected  other  flasks  which,  taken  in  their  entirety,  were 
in  good  condition,  and  that  if  any  improper  selection  was 
made  by  the  foreman  or  other  employes,  the  defendant  was 
not  ^®^  liable  for  such  error  in  judgment ;  further,  that  the 
molder  Drury  was  capable  of  determining,  and  should  have 
inspected  to  ascertain,  whether  the  flask  in  question  was 
sufficient  and  safe,  and  that  his  failure  to  do  so  and  to 
call  the  attention  of  the  foreman  of  the  department  to  the 
defective  plate,  or  substitute  a  chuck  therefor,  or  remove 
the  rust  from  it  with  the  oil  at  hand  for  that  purpose,  was 
negligence  of  a  fellow-employe  of  plaintiff,  for  which  de- 
fendant was  not  responsible. 

Whatever  merit  there  may  be  in  these  points  we  do  not 
discuss,  because  under  the  settled  rule  of  law  which  we  have 
mainly  considered,  and  which  was  the  principal  question  dis- 
cussed by  counsel,  defendant  having  furnished  the  materials 
out  of  which  the  appliances  for  use  in  the  molding  depart- 
ment were  to  be  constructed,  and  the  employes  in  that  de- 
partment being  required  to  construct  them  from  the  ma- 
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terials  so  furnished,  the  safety  appliance  rule  urged  by  ap- 
pellant has  no  application,  and  the  defendant  was  not  lia- 
ble for  any  injury  resulting  to  plaintiff  in  such  department 
from  a  defect  in  the  construction  and  adjustment  of  such 
appliances  by  his  fellow-employes. 

Under  this  rule  of  law,  applied  to  the  evidence  in  the 
case,  the  lower  court  properly  granted  the  motion  for  a  non- 
suit, and  the  judgment  and  order  appealed  from  are^  there- 
fore affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


The  Liability  of  Employers  for  defective  tools  and  appliances  is  dis- 
cussed in  the  monographic  notes  to  Brazil  Block  Coal  Co.  v.  Gibson, 
98  Am.  St.  Eep.  289-325;  Houston  etc.  Ey.  Co.  v.  De  Walt,  97  Am.  St. 
Eep.  884-900.  If  an  employ^  is  injured  by  the  failure  of  his  employer 
to  furnish  a  safe  place  to  work,  the  latter  cannot  escape  liability  on 
the  ground  that  the  injury  was  the  result  of  the  negligence  of  a  fellow- 
servant  in  constructing  an  unsafe  appliance,  for  the  employer  owes 
a  positive  obligation  to  his  employ^  in  this  respect  which  eannot  be 
avoided  by  deputing  its  performance  to  another  servant:  See  Farrell 
V.  Eastern  Machinery  Co.,  77  Conn.  484,  107  Am.  St.  Eep.  45,  and 
cases  cited  in  the  cross-reference  note  thereto.  Compare,  however, 
Enright  v.  Oliver,  69  N.  J.  L.  357,  101  Am.  St.  Eep.  710;  Dougherty 
V.  Milliken,  163  N.  Y.  527,  79  Am.  St.  Eep.  608.  For  tests  by  which 
to  determine  who  are  fellow-servants,  see  Merrill  v.  Oregon  Short  Line 
E.  E.  Co.,  29  Utah,  264,  110  Am.  St.  Eep.  695;  Enright  v.  Oliver,  69 
N.  J.  L.  357,  101  Am.  St.  Eep.  710,  and  cases  cited  in  the  cross-refer- 
ence note  thereto. 
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[148  Cal.  287,  83  Pac.  36.] 

ATTACHMENT — Strict  Compliance  With  Statute. — The  pro- 
visions of  an  attachment  statute  must  be  followed  strictly  to  acquire 
any  rights  thereunder,     (p.  258.) 

ATTACHMENT.— A  Notice  of  Attachment  of  Credits  and 
eflfects  is  not  a  sufficient  garnishment  of  a  debt.     (p.  258.) 

ATTACHMENT.— The  Admission  by  a  Garnishee  that  the  debt 
has  been  attached  is  not  conclusive  evidence  that  it  has  been, 
(p.  259.) 

ATTACHMENT — Estoppel  of  Garnishee  by  Refusing  Pasrment. 
If  a  garnishee  should,  by  refusing  to  pay  a  debt  on  the  ground  that  it 
has  been  attached,  create  an  estoppel  in  favor  of  his  creditors,  this 
would  not  necessarily  preclude  him,  as  against  the  plaintiff,  from 
denying  the  efficacy  of  the  notice  of  garnishment,     (p.  259.) 

ATTACHMENT — Appearance  of  Garnishee. — Under  the  attach- 
ment laws  of  California,  a  garnishee  is  not  required,  and  has  no  right 
to  appear  in  the  action,     (p.  260.) 
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ATTACHMENT— Limitation  of  Actions  in  Favor  of  Garnishee. 
The  running  of  the  statute  of  limitations  in  favor  of  a  debtor  ia  not 
interrupted  by  making  him  a  garnishee,  if  he  denies  the  indebtedness 
or  disputes  the  defendant 's  title  to  any  property  in  his  possession, 
(p.   264.) 

ATTACHMENT— Effect  of  Garnishment.— A  Contract  liability 
is  not  changed  or  converted  by  garnishment  into  another  sort  of  lia- 
bility; the  sole  effect  of  the  garnishment  is  to  work  a  contingent 
transfer  of  the  alleged  indebtedness  from  the  creditor  to  the  gar- 
nisher,  without  any  change  in  the  nature  of  the  liability,     (p.  264.) 

Attachment. — a  Gamisher  may  Commence  an  Action 
against  the  garnishee,  it  seems,  for  the  protection  of  his  contingent 
interest  in  the  debt  or  property  attached,  before  he  obtains  a  judg- 
ment  in   the   attachment   suit.     (p.   265.) 

R.  E.  Houghton  and  Houghton  &  Houghton,  for  the  plain- 
tiff. 

Jesse  W.  Lilienthal  and  Frohman  &  Jacobs,  for  the  de- 
fendant. 

28»  BEATTY,  C.  J.  The  trial  of  this  cause  in  the  superior 
court  resulted  in  a  judgment  for  the  plaintiff.  Defendant 
moved  for  a  new  trial,  and  its  motion  was  granted  as  to  some 
of  the  issues,  but  denied  as  to  the  others.  Both  parties 
appeal — plaintiff  from  that  part  of  the  order  which  directs 
a  new  trial  of  the  issues  as  to  which  the  findings  are  va- 
cated, and  defendant  from  the  part  which  denies  a  new  trial 
of  the  remaining  issues.  The  record  is  of  course  the  same 
on  both  appeals,  and  they  have  been  submitted  together. 

The  salient  facts  of  the  case  are  that  the  defendant,  a 
California  corporation,  prior  to  the  seventh  day  of  June, 
1893,  had  written  authority  from  Linnie  W.  Goodyear  and 
her  husband,  H.  C.  Goodyear,  to  sell  on  commission  twelve 
hundred  and  forty-four  and  thirty-one  hundredths  acres 
of  land  belonging  to  Mrs.  Goodyear.  The  land  was  heavily 
encumbered  by  a  first  mortgage  to  the  German  Bank  and 
by  a  second  mortgage  to  one  Kahn.  The  authority  to 
sell  provided  for  a  sale  of  the  land  in  separate  tracts  at  a 
fixed  minimum  of  price,  and  defendant  was  to  receive  a  com- 
mission of  two  and  one-half  per  cent  of  the  price  so  fixed, 
and  also  one-half  of  any  excess  received  from  sales  of  the 
property  over  and  above  the  fixed  price  plus  the  expenses 
of  surveying,  platting,  and  advertising,  which  expenses  it 
is  clear  ^®*  from  the  whole  tenor  of  the  writing  were  to 
be  borne  by  the  defendant  as  a  part  of  its  undertaking  to 
make  the  sales.     The  effort  to  dispose  of  the  land  upon  the 
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terms  of  this  authorization  having  failed,  it  was  superseded 
on  the  7th  of  June,  1893,  by  a  new  one  in  the  following 
terms : 

"Whereas,  on  the  25th  day  of  January,  1893,  the  under- 
signed entered  into  a  contract  with  East»n,  Eldridge  &  Com- 
pany for  the  sale  of  certain  real  estate  in  the  county  of  So- 
lano, state  of  California;  and  w'hereas,  owing  to  the  condi- 
tion of  the  mortgages,  it  is  absolutely  necessary  to  sell  the 
land  as  a  whole:  Now,  therefore,  it  is  agreed,  and  Easton, 
Eldridge  &  Company  are  hereby  authorized  to  sell  the  land, 
viz.:  1,244  and  31-100  acres,  more  or  less,  for  such  sum 
as  shall  liquidate  the  present  mortgage  indebtedness,  and 
in  addition  to  pay  us  the  sum  of  twelve  thousand  dollars, 
and  all  excess  received  over  and  above  that,  as  also  all 
crop  returns  now  in  hand  or  due  on  account  of  crops  grow- 
ing on  the  land  for  the  year  1893,  shall  belong  to  the 
said  Easton,  Eldridge  &  Company,  and  shall  be  held  by 
them  as  a  part  of  their  compensation  under  this  agreement 
of  sale. 

"Witness  our  hands  this  7th  day  of  June,  A.  D.  1893. 
[Signed]     "Mrs.  II.  C.  GOODYEAR. 
"H.  C.  GOODYEAR. 

"Witness:         [Signed]  GEO.  EASTON." 

Acting  under  this  authority  and  some  alleged  oral  modi- 
fications thereof,  the  defendant  during  the  year  1893  sold 
the  entire  tract  in  two  parcels,  and  out  of  the  proceeds  sat- 
isfied and  discharged  all  the  encumbrances  thereon,  includ- 
ing the  mortgages  above  mentioned  and  some  other  liens. 
The  twelve  thousand  dollars  claimed  by  the  Goodyears, 
however,  had  not  been  paid  in  full,  and  there  was  a  dis- 
pute between  them  and  the  defendant  as  to  the  balance 
remaining  due  upon  the  account,  when,  on  the  tenth  day 
of  August,  1894,  the  plaintiff  in  this  action  commenced  an 
attacliment  suit  in  Solano  county  against  ]\lr.  and  ^Irs. 
Goodyear  to  recover,  with  interest,  the  sum  of  six  thousand 
eight  hundred  and  five  dollars  due  upon  their  promissory 
notes.  Sunnuoiis  and  attachment  were  duly  issued  in  said 
suit,  and  on  August  11th  the  attachment  was  placed  in  the 
hands  of  the  sheriff  of  San  Francisco  for  service.  No  return 
was  made  thereon  until  March  29,  1897 — at  which  date  the 
following  paper  was  filed  in  the  office  of  the  county  clerk  of 
Solano  county : 
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"Office  of  the  Sheriff  of  the  City  and  County  of  San  Fran- 
cisco. 

"By  virtue  of  the  annexed  writ,  I  duly  attach  all  moneys, 
***  credits,  and  effects  belonging  to  the  defendants  named 
in  said  writ,  or  to  either  of  them,  by  serving  upon  each  of 
the  hereinafter  named  parties,  personally,  in  the  city  and 
county  of  San  Francisco,  at  the  times  set  opposite  their 
respective  names,  a  copy  of  said  writ,  with  a  notice  in  writ- 
ing notifying  each  of  said  parties,  respectively,  that  such 
moneys,  credits,  and  effects  of  said  defendants,  or  either 
of  them,  was  attached,  and  not  to  pay  over  or  transfer  the 
same  to  any  one  but  myself.  Statement  demanded.  The 
answers  were  as  set  opposite  their  respective  names.  Names 
of  the  parties  served  as  aforesaid:  Easton  &  Eldridge  & 
Co.,  through  G.  Easton  (Sec.) ;  time  of  service,  Aug.  11th, 
1894,  at  11:00  o'clock  a.  m. ;  answers,  'No  funds.'  Henry 
B.  Shaw,  Aug.  11th,  1894,  at    11:15  a.    m. ;    no    answer. 

[Signed]  "John  J.  McDADE, 

"Sheriff." 
"By  J.  J.  McTiEMAN, 

"Deputy  Sheriff." 

After  said  writ  of  attachment  was  so  served  upon  the 
defendant  herein,  on  the  eleventh  day  of  August,  1894,  an 
entry  was  made  in  the  margin  of  the  ledger  account,  kept 
by  said  Easton,  Eldridge  &  Co.,  in  connection  with  the  trans- 
actions under  the  contracts  above  mentioned,  as  follow: 
"Attached  August  11,  1894."  And  thereafter  said  Easton, 
Eldridge  &  Co.  refused  to  make  further  payments  on  ac- 
count of  such  transactions  to  H.  C.  Goodyear,  or  Linnie 
"W.  Goodyear,  giving  as  the  reason  for  such  refusal  that  it 
had  been  enjoined  by  the  courts  from  paying  over  any  more 
money.  In  the  meantime  Clyne  had  recovered  a  judgment 
in  his  attachment  suit  against  the  Goodyears  for  seven 
thousand  five  hundred  and  thirty-two  dollars,  with  accru- 
ing interest.  The  date  of  said  judgment  was  December 
13,  1895,  but  execution  thereon  was  not  issued  until  June  28, 
1897.  This  writ  was  served  on  the  defendant  herein  on 
July  15,  1897.  In  response  to  the  accompanying  notice  and 
demand,  defendant  denied  any  indebtedness  to  the  Good- 
years,  and  subsequently,  upon  supplementary  proceedings 
duly  taken,  appeared  by  its  president  before  a  referee  ap- 
pointed by  the  superior  court  of  Solano  county,  where  it 
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again  denied  all  indebtedness  to  the  Goodyears  exceed- 
ing fifty  dollars,  denied  possession  of  any  of  their  property, 
and  also  pleaded  the  statute  of  limitations  (Code  Civ.  Proc, 
sec.  339,  subd.  1)  as  a  separate  defense  to  any  claim  in 
their  behalf.  Upon  the  coming  in  of  the  referee's  report 
to  that  effect  the  court  made  an  order  in  the  case  of  Cl.yne 
V.  Goodyear  authorizing  ^^^  the  institution  of  this  action 
for  the  recovery  of.  the  alleged  indebtedness  of  defend- 
ant to  the  Goodyears  at  the  date  of  the  attachment  in  said 
suit.  In  pursuance  of  this  order  the  original  complaint 
was  filed  on  the  following  day,  July  30,  1897,  but  the  case 
was  not  tried  until  the  year  1899,  and  the  pleadings  as 
finally  amended  were  filed  after  the  trial.  In  his  second 
amended  complaint  the  plaintiff  alleges,  among  other  things, 
that  on  the  eleventh  day  of  August,  1894,  when  his  writ  of 
attachment  in  the  action  of  Clyne  v.  Goodyear  was  served 
on  the  defendant  corporation,  it  was  indebted  to  the  Good- 
years  in  the  sum  of  six  thousand  nine  hundred  and  ten  dol- 
lars and  twenty-eight  cents,  and  that  said  debt  was  at- 
tached by  the  service  of  said  writ.  The  defendant  by 
its  answer  to  said  second  amended  complaint  denied  that 
the  sheriff  attached  any  debt  due  to  the  Goodyears.  It  also 
denied  the  existence  of  any  debt  at  the  date  of  the  attach- 
ment, and  along  with  other  separate  defenses  (account 
stated  and  laches)  pleaded  the  statute  of  limitations  (Code 
Civ.  Proc,  sees.  312,  325,  339,  subd.  1)  in  bar  of  the  ac- 
tion. Upon  these  and  other  material  issues  the  findings 
were  adverse  to  the  defendant. 

In  disposing  of  the  plaintiff's  appeal  we  have  to  consider 
only  the  particular  issues  to  which  the  order  granting  a  new 
trial  was  limited,  and  which  relate  exclusively  to  the  question 
whether  the  debt  of  the  defendant  to  Mrs.  Goodyear  was 
really  attached  in  August,  1894,  as  alleged  by  plaintiff  and 
denied  by  defendant.  These  issues  vitally  affect  the  plea 
of  the  statute  of  limitations.  For  whatever  may  have  been 
the  amount  of  defendant's  indebtedness  to  Mrs.  Goodyear 
resulting  from  the  sale  of  her  lands,  it  is  certain  that  it 
accrued  prior  to  the  alleged  garnishment  on  August  11, 
1894,  and  it  is  conceded  that  an  action  for  its  recovery 
by  her  would  have  been  barred  by  subdivision  1  of  section 
339  of  the  Code  of  Civil  Procedure  within  two  years  from 
that  date.  It  is  also  conceded  that  there  could  have  been 
Am.  St.  Rep.,  Vol.   113—17 
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no  liability  of  the  defendant  to  any  creditor  of  the  Good- 
years  by  virtue  of  an  attachment  or  execution  levied  af- 
ter the  debt  had  become  barred  as  to  them.  The  appeal 
of  the  plaintiff  therefore  must  fail  unless  the  evidence  in 
the  case  shows  without  substantial  conflict  that  the  debt 
was  attached  as  alleged.  The  appellant  to  sustain  his  con- 
tention upon  this  point  relies  upon  two  items  of  evidence: 
1.  The  return  of  the  sheriff  above  quoted;  ^***  and  2.  An 
admission  of  the  fact  by  the  defendant  under  circumstances 
estopping  them  now  to  deny  it.  As  to  the  first  item,  it 
will  be  observed  that  the  notice  served  with  copy  of  the 
writ  made  no  mention  of  debt  or  indebtedness  specifically, 
and  had  no  application  to  the  indebtedness  of  the  defendant 
unless  it  was  included  in  the  more  general  term  "effects." 
The  contention  of  the  plaintiff  is  that  the  statute,  being 
remedial,  should  be  liberally  construed  for  the  advancement 
of  the  remedy,  and  that  a  notice  of  attachment  of  credits  and 
effects  should  be  held  a  sufficient  garnishment  of  a  debt. 
The  defendant  cites  in  opposition  to  this  view  the  cases  in 
which  it  has  been  held  by  this  court  that  proceedings 
by  attachment  being  special  and  statutory,  the  provisions 
of  the  statute  must  be  strictly  followed  in  order  to  acquire 
any  rights  thereunder:  Gow  v.  Marshall,  90  Cal.  565,  27 
Pac.  422,  and  cases  there  cited;  Rudolph  v.  Saunders,  111 
Cal.  233,  43  Pac.  619;  Beltaire  v.  Rosenberg,  129  Cal.  164, 
61  Pac.  916,  In  view  of  these  authorities,  it  cannot  be 
doubted  that  the  established  rule  in  this  state  is  to  exact 
a  strict  compliance  with  the  law,  and  that  rule  was  ap- 
plied in  Gow  V.  Marshall,  90  Cal.  565,  27  Pac.  422,  to  a  case 
almost  exactly  the  counterpart  of  this.  There  the  notice  of 
attachment  mentioned  only  credits,  and  it  was  held,  upon  a 
critical  examination  of  the  various  sections  of  the  code  re- 
lating to  this  matter,  and  upon  very  satisfactory  reason- 
ing, that  the  attachment  created  no  liability  on  the  part 
of  the  garnishee  for  a  debt  due  to  the  defendant  in  the  at- 
tachment suit.  The  only  difference  between  that  case  and 
this  is  that  while  that  notice  of  attachment  mentioned 
credits  only,  the  notice  in  this  ease,  also  contained  the  word 
"effects."  But  this  difference  would  seem  to  be  immate- 
rial, for  both  Rood  (on  Garnishment)  and  Shinn  (on  At- 
tachment) agree  that  the  attachment  and  garnishment  laws 
make  a  fundamental  difference  between  custodians  of  the 
debtor's  property,  which  includes  his  effects,  and  his  debtors: 
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Rood  on  Garnishment,  see.  50;  Shinn  on  Attachment,  sec. 
600.  In  the  section  last  cited  it  is  said:  "The  liability 
of  a  person  to  be  charged  as  garnishee  on  the  groimd  that 
he  has  property,  money,  or  chattels,  credits,  and  effects 
in  his  hands  or  under  his  control,  is  distinct  from  his  lia- 
bility on  the  ground  of  indebtedness  to  the  principal  de- 
fendant, and  when  process  is  issued  on  affidavit  specifying 
one  of  these  grounds  only,  the  garnishee  ^^'*  cannot  be 
charged  with  liability  on  the  other  ground."  Of  course, 
these  writers  were  referring  more  particularly  to  the  pro- 
ceedings under  the  laws  of  other  states,  regulating  what 
is  there  variously  denominated  garnishment  process  or  trus- 
tee process,  but  those  proceedings,  though  differing  in  de- 
tail from  our  proceeding  by  attachment,  are  so  far  analo- 
gous as  to  make  the  distinction  there  recognized  between 
the  liability  of  a  debtor  and  of  a  custodian  of  goods  or 
effects,  a  safe  precedent  here.  We  think  that  upon  this 
view  of  the  matter,  it  must  be  held  that  the  sheriff's  re- 
turn, so  far  from  proving  an  attachment  of  the  debt  of  de- 
fendant to  Mrs.  Goodyear,  must,  upon  the  presumption  that 
it  stated  the  truth,  be  regarded  as  evidence,  and  very  per- 
suasive evidence,  that  the  debt  was  not  attached. 

As  to  the  admission  of  defendant,  consisting  of  a  pencil 
entry  by  one  of  its  bookkeepers  on  the  margin  of  the  Good- 
year account  in  defendant's  ledger,  and  of  the  statement  of 
its  president  that  the  debt  was  attached  as  an  excuse  for 
refusing  further  payments,  that  certainly  was  evidence  that 
the  debt  had  been  attached;  but  it  was  not  conclusive  evi- 
dence. It  may  have  been  notliing  more  than  the  expression 
of  an  erroneous  opinion  as  to  the  effect  of  the  service  of 
the  notice  which  the  sheriff  says  he  served.  As  to  the  ar- 
gument that  the  defendant,  by  refusing  further  payments 
to  the  Goodyears,  upon  the  ground  that  the  delt  had  been 
attached,  and  thereby  securing  an  advantage  to  itself  at 
their  expense,  is  now  estopped  to  deny  the  efficacy  of  the 
notice,  it  may  be  said  that  in  a  conceivable  case  these  facts 
might  work  an  estoppel  in  favor  of  the  Goodyears;  but  it 
is  not  apparent  how  such  estoppel  can  avail  this  plaintiff 
in  view  of  the  facts  appearing  in  this  record.  A  great  deal 
of  the  argument  of  appellant  on  this  branch  of  the  case 
is  devoted  to  the  proposition  that  the  defendant  has  no 
concern  in  disputing  the  validity  of  an  attachment,  the 
regularity  of  which  has  at  all  times  been  conceded  by  the 
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Goodyears.  This  argument  ignores  the  fact  that  the  de- 
fendant denies  any  indebtedness  to  the  Goodyears,  and  that 
an  action  by  them  is  barred  by  the  statute  of  limitations. 
The  right  to  interpose  this  plea  is  a  valuable  right  of  which 
the  defendant  cannot  be  deprived  by  the  admission  of  a 
third  party,  and  especially  of  a  party  whose  interest  is 
adverse.  If  the  debt  was  not  attached,  the  ^^^  plea  of 
the  statute  is  a  perfect  defense  to  the  action,  and  for  the 
purpose  of  that  defense  the  defendant  is  interested  and 
deeply  concerned  in  contesting  the  issue.  The  Goodyears,  on 
the  other  hand,  are  interested  in  having  it  established  that 
the  debt  was  attached;  for  if  so,  and  if,  as  contended,  the 
service  of  the  writ  stopped  the  running  of  the  statute  in 
favor  of  the  plaintiff,  he  may  now  recover  the  debt,  and 
what  he  recovers  will  satisfy  pro  tanto  his  judgment  as 
against  the  Goodyears  to  their  manifest  advantage. 

The  plaintiff  urges  still  another  objection  to  the  right  of 
defendant  to  question  the  attachment  of  the  debt.  It  is  said 
that  no  objection  to  the  sheriff's  return  was  ever  made  prior 
to  the  motion  for  a  new  trial,  and  cases  are  cited  in  which  it 
has  been  held  that  a  garnishee  waives  all  objections  to  the 
sheriff's  return  which  he  does  not  make  when  he  appears, 
and  other  cases  which  deny  his  right  to  interpose  technical 
objections  to  the  mode  of  service  of  the  writ.  These  cases 
are  not  in  point,  because  they  arose  under  the  laws  regula- 
ting trustee  process  and  garnishee  process  in  other  jurisdic- 
tions where  the  garnishee  is  required  by  the  process  to  ap- 
pear in  the  action  and  answer  to  the  court.  Under  our  at- 
tachment law  a  garnishee  is  not  required  and  has  no  right 
to  appear  in  the  action.  The  only  answer  he  makes  is  to 
the  sheriff  at  the  time  of  the  service  of  the  writ,  and  that 
relates  only  to  the  property  actually  attached  which  he 
has  in  his  possession  or  under  his  control.  He  has  nothing 
to  do  with  the  return  of  the  writ,  unless  it  should  be  false 
in  some  particular  which  would  subject  him  to  a  liability 
beyond  that  warranted  by  the  facts.  In  this  case,  the  de- 
fendant does  not  object  to  the  return.  On  the  contrary, 
it  relies  on  the  return  as  containing  a  true  statement  of 
what  the  sheriff  did — i.  e.,  that  he  attached  credits  and  ef- 
fects, but  did  not  attach  the  debts.  Defendant's  real  ob- 
jection was  made  in  the  only  manner  and  at  the  earliest 
time  it  could  be  made.  Its  answer  to  the  original  com- 
plaint is  not  in  the  transcript,  but  by  the  amended  plead- 
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ings  the  issue  as  to  the  attachment  of  the  debt  is  distinctly- 
raised  by  allegation  on  one  side  and  denial  on  the  other. 
And  at  the  trial,  when  the  sheriff's  return  of  the  writ  was 
offered  in  evidence,  defendant  objected  that  it  was  ir- 
relevant. It  is  said  that  this  was  not  the  proper  objection ; 
that  the  real  objection  to  the  return,  if  any,  was  that  it  was 
^^®  incompetent.  But  this  is  not  so.  Conceding  that  the 
evidence  may  have  been  incompetent,  that  was  an  objec- 
tion which  the  defendant  could  waive,  as  it  did  by  failing 
to  make  it,  but  this  waiver  made  the  objection  of  irrele- 
vancy all  the  more  pointed — made  it  mean,  in  other  words, 
that,  waiving  all  other  objections,  this  return  has  no  ten- 
dency to  prove  an  attachment  of  the  debt.  The  present  posi- 
tion of  the  defendant  as  to  this  matter  is,  therefore,  the  same 
position  it  has  maintained  from  the  beginning,  and  it  follows 
from  what  has  been  said,  that  the  part  of  the  order  of  the 
superior  court  from  which  the  plaintiff  has  appealed  must 
be  affirmed. 

This  conclusion,  however,  does  not  dispose  of  all  the  ques- 
tions arising  upon  the  plaintiff's  appeal,  for  the  defendant 
contends  (and  in  view  of  the  further  proceedings  involved 
in  the  order  for  a  new  trial,  the  question  cannot  be  left  open) 
that  whether  the  debt  of  defendant  to  the  Goody  ears  was 
or  was  not  attached  in  August,  1894 — that  even  conceding 
the  efficacy  of  the  attachment  in  that  respect — the  order 
granting  a  new  trial  should  still  be  affirmed,  upon  the  more 
radical  ground  that  this  plaintiff's  cause  of  action  was 
barred  by  the  same  lapse  of  time  that  barred  an  action  by 
the  Goodyears  themselves;  or,  in  other  words,  that  the 
running  of  the  statute  of  limitations  in  favor  of  a  debtor 
is  not  interrupted  by  making  him  a  garnishee.  This  is 
really  the  most  important,  as  it  is  the  most  difficult,  ques- 
tion in  the  case ;  for  its  determination  in  favor  of  re- 
spondent would  seem  to  put  an  end  to  the  present  contro- 
versy, and  however  it  may  be  determined  our  conclusion 
will  remain  a  precedent  of  vital  importance  for  future  cases. 
The  plaintiff  claims  that  this  question  (if  since  the  adop- 
tion of  the  civil  practice  act  it  has  ever  been  a  question) 
was  set  at  rest  by  the  decision  of  Department  Two  of  this 
court  in  Carter  v.  Los  Angeles  Nat.  Bank,  116  Cal.  370,  48 
Pac.  332.  The  code  provision  relied  on  is  contained  in 
section  544  of  the  Code  of  Civil  Procedure,  which  reads  as 
follows:  "All  persons  having  in  their  possession  or  under 
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their  control  any  credits  or  other  personal  property  be- 
longing to  the  defendant,  or  owing  any  debts  to  the  de- 
fendant, at  the  time  of  service  upon  them  of  a  copy  of 
the  writ  and  notice  as  provided  in  the  last  two  sections,  shall 
be,  unless  such  property  be  delivered  up  or  transferred,  or 
such  ^"^  debts  be  paid  to  the  sheriff,  liable  to  the  plaintiff 
for  the  amount  of  such  credits,  property  or  debts,  until  the 
attachment  be  discharged,  or  any  judgment  recovered  by  him 
be  satisfied."  The  construction  which  the  plaintiff  con- 
tends this  section  requires,  and  which  he  says  this  court 
has  adopted,  is  that  the  liability  of  a  garnishee  to  the  de- 
fendant in  an  attachment  suit — such  as  it  is  when  the  writ 
is  served — is  never  barred  as  to  the  plaintiff  in  the  at- 
tachment. If  this  be  so,  it  must  be  conceded  that  it  puts 
a  garnishee  at  a  great  disadvantage  as  compared  with  other 
alleged  debtors,  and  this  without  any  fault  or  complicity 
on  his  part.  Though  the  alleged  claim  of  the  defendant 
in  the  attachment  may  be  barred  the  day  after  the  garnish- 
ment, he  nevertheless  remains  liable  to  an  action  by  the 
garnisher  on  the  same  claim  as  long  as  he  holds  an  un- 
satisfied judgment  against  the  defendant  in  the  attach- 
ment. This  is  the  conclusion  to  which  a  literal  reading  of 
the  statute  inevitably  leads,  and  it  admits  of  no  qualifica- 
tion or  compromise.  A  conclusion  so  fraught  with  injus- 
tice to  innocent  parties  may  well  induce  a  doubt  whether 
the  language  of  the  statute  is  to  be  taken  literally;  and 
in  considering  whether  it  will  bear  a  more  liberal  and 
equitable  construction,  we  find  nothing  in  Judge  Temple's 
opinion  in  Carter  v.  Los  Angeles  Nat.  Bank,  116  Cal.  370, 
48  Pac.  332,  to  sustain  the  opposite  view.  All  that  he 
says  touching  this  matter  is  contained  in  a  single  para- 
graph at  the  close  of  the  opinion:  "As  to  the  statute  of 
limitations,  if  the  garnishee  is  entitled  to  the  plea  as  against 
the  defendant  in  the  attachment  suit,  he  can  plead  it.  The 
liability  created  by  the  garnishment  is  never  barred.  Of 
course,  the  garnishee  can  plead  any  defense  he  would  have 
against  his  creditor,  and  also  that  the  attaching  creditor's 
debt  has  been  satisfied,  or  that  he  failed  to  recover  judgment, 
or  that  it  had  been  reversed  or  has  been  barred.  These  last 
defenses  might  also  have  been  made  by  the  intervener.  But 
the  liability  which  arises  from  the  attachment,  as  something 
entirely  distinct  from  these,  is  not  barred."  This  language 
was  used  in  deciding  a  case  in  which  the  claim  of  the  attach- 
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ment  debtor  against  the  garnishee  was  not  barred  at  the 
commencement  of  the  action,  and  was  an  answer  to  the  con- 
tention of  an  intervening  claimant  of  the  fund  in  the  hands 
of  the  garnishee  that  the  liability  created  by  the  garnishment 
^"^  was  barred.  This  being  the  ea§e,  it  was  quite  natural 
for  the  court  to  say  that  the  liability  created  by  the  garnish- 
ment, as  something  distinct  from  the  original  liability  of  the 
garnishee,  is  never  barred. 

But  in  making  this  entirely  correct  statement,  in  response 
to  the  claim  there  asserted  by  the  intervener  (and  not  by 
the  garnishee,  against  whom  an  action  by  his  creditor  was 
not  barred),  it  will  be  seen  that  the  court  took  pains  to 
add  the  qualification  that  of  course  the  garnishee  could  plead 
any  defense  against  the  garnisher  that  could  be  pleaded 
against  his  creditor.  So  far  from  sustaining  the  position 
of  plaintiff,  this  decision  is  distinctly  adverse.  The  cases 
cited  by  plaintiff  from  other  jurisdictions  afford  us  no  aid 
in  construing  our  statute.  Generally,  they  sustain  the  state- 
ment in  Drake  on  Attachment  (section  672)  to  the  effect 
that  in  his  action  against  the  garnishee  the  garnisher  can 
claim  nothing  which  the  original  creditor  could  not  claim 
if  suing  in  his  own  behalf;  and  upon  this  principle  it  would 
seem  to  follow  that  the  plea  of  the  statute  might  be  in- 
terposed against  the  garnisher  whenever  it  could  be  in- 
terposed against  the  original  creditor.  In  none  of  the  cases 
to  which  we  have  been  cited  do  we  find  anything  in  con- 
flict with  this  view.  Of  course,  in  those  jurisdictions  where 
service  of  trustee  or  garnishee  process  has  the  effect  of 
making  the  trustee  or  garnishee  a  party  to  the  action,  the 
statute  ceases  to  run  in  his  favor  after  service,  because  the 
claim  against  him  is  then  in  suit.  In  this  dearth  of  au- 
thority upon  the  particular  point  in  controversy  we  have 
left  for  consideration  only  the  'language  of  the  statute 
(Code  Civ.  Proc,  sec.  544),  as  affected  by  cognate  provi- 
sions of  the  codes.  "We  think,  in  view  of  the  general  pro- 
visions of  the  statute  of  limitations  (Code  Civ.  Proc,  sec. 
312  et  seq.),  and  of  its  conceded  policy,  the  legislature  could 
not  have  intended  to  exclude  from  its  equal  benefit  every 
person  who  happens  to  be  made  a  garnishee  in  an  action  be- 
tween other  parties,  and  that  the  section  in  question  was  in- 
tended to  apply  to  those  cases  only  in  which  the  garnishee 
admits  his  indebtedness  to  the  defendant  in  the  attachment 
or  admits  his  possession  or  control  of  specific  property  of 
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the  defendant.  In  such  ease  he  can  discharge  his  admitted 
obligation  by  paying  the  debt  to  the  sheriff  or  delivering  pos- 
session of  the  defendant's  property.  This  it  is  not  only  his 
^^®  privilege,  but  his  duty  to  do,  but  if  he  chooses  to  retain 
possession  of  the  defendant's  property,  or  to  withhold  pay- 
ment of  a  sum  admitted  to  be  due,  he  thereby  makes  himself 
by  his  own  act  the  trustee  of  a  fund  or  of  specific  property  in 
custodia  legis,  and  in  that  character  liable  to  account  to  the 
party  entitled  whenever  called  upon.  The  language  of  the 
section,  no  less  than  the  reason  for  making  the  distinction, 
lends  support  to  this  view;  for,  according  to  its  terms,  the 
continued  liability  of  the  garnishee  is  made  a  consequence 
of  his  failure  to  pay  his  debt  or  deliver  the  defendant's  prop- 
erty. But  the  alternative  of  accepting  such  liability  or 
delivering  property  or  making  payment  is  not  open  to  a 
garnishee  who  denies  any  indebtedness  or  disputes  the  de- 
fendant's title  to  any  property  in  his  possession  or  control, 
and  when  he  takes  that  position  in  response  to  the  writ  and 
notice — as  the  defendant  in  this  action  did — his  right  to  in- 
voke the  protection  of  the  limitations  act  would  seem  to 
stand  on  the  same  plane  with  that  of  any  other  alleged 
debtor,  and  such  is  our  opinion.  As  an  alternative  position 
to  the  claim  that  the  liability  of  the  garnishee  is  never 
barred,  the  plaintiff  argues  that  by  the  garnishment  a  new 
statutory  liability  is  created,  upon  which  an  action  may  be 
commenced  at  any  time  within  three  years  after  it  accrues : 
Code  Civ.  Proc,  sec.  338.  But  this  position  cannot  be 
sustained.  A  contract  liability  is  not  changed  or  converted 
by  garnishment  into  another  sort  of  liability.  The  sole 
effect  of  the  garnishment  is  to  work  a  contingent  transfer 
of  the  alleged  indebtedness  from  the  creditor  to  the  gar- 
nisher  without  any  change  in  the  nature  of  the  liability. 

Our  conclusion  upon  thte  whole  matter  is  that  whether  or 
not  the  writ  and  notice  served  on  defendant  in  the  suit  of 
Clyne  v.  Goodyear  effected  a  garnishment  of  its  indebtedness 
to  them,  or  either  of  them,  the  statute  which  had  begun  to 
run  in  their  favor  continued  to  run,  and  that  the  right  to 
maintain  this  action  was  barred  before  the  original  complaint 
was  filed.  The  only  inconvenience  that  could  result  from 
this  construction  of  the  statute  is  this:  It  might  happen, 
and  in  many  cases  no  doubt  would  happen,  that  a  judgment 
in  favor  of  an  attaching  creditor  could  not  be  obtained  until 
after  the  statute  had  barred  an  action  against  the  garnishee ; 
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and  if  the  right  of  the  attaching  creditor  to  sue  the  garnishee 
^***  does  not  accrue  until  he  gets  a  judgment  against  the  de- 
fendant in  the  attachment  suit  he  would  be  deprived  of  all 
benefit  of  the  statutory  remedy,  unless  the  latter  chose  to 
commence  an  action  for  his  benefit.  The  point  does  not  call 
for  decision  in  this  case,  but,  in  answer  to  this  argument 
against  our  construction  of  section  544,  it  may  be  said  that 
there  appears  to  be  no  very  weighty  reason  for  holding  that 
the  garnisher  might  not  commence  an  action  against  the  gar- 
nishee for  the  protection  of  his  contingent  interest  in  the 
debt  or  property  attached  before  he  obtains  a  judgment.  It 
is  certain  that  after  garnishment,  the  claim  of  the  original 
creditor  against  the  garnishee  itself  becomes  contingent,  and 
yet  we  have  held  that  his  right  of  action  is  not  suspended : 
Glugermovich  v.  Zicovich,  113  Cal.  64,  45  Pac.  174.  If 
his  creditor  may  sue  upon  a  contingent  liability,  we  see  no 
reason  for  holding  that  the  garnishee  could  object  to  a  suit 
by  the  garnisher  upon  the  same  sort  of  liability  upon  the 
same  obligation.  The  right  being  the  same,  the  remedy 
should  be  the  same;  and  the  right  being  admitted,  the  gen- 
eral provisions  of  the  code  should  be  sufficient  to  supply 
a  remedy.  In  any  action  by  the  garnisher  against  the  gar- 
nishee before  judgment,  in  the  attachment  suit,  the  cred- 
itor would  of  course  be  a  necessary  party,  and  the  judg- 
ment would  afford  the  garnishee  complete  protection: 
Glugermovich  v.  Zjcovich,  113  Cal.  64,  45  Pac.  174.  Upon 
this  view  of  the  law,  the  statutory  remedy  is  fully  pre- 
served without  any  impairment  of  the  right  of  garnishees, 
and  a  view  which  gives  full  effect  to  the  remedy  at  the 
same  time  that  it  preserves  the  rights  of  all  parties,  should 
commend  itself  to  the  favorable  consideration  of  the  courts. 
But  notwithstanding  our  conclusion,  that  upon  any  view  of 
the  facts  as  disclosed  by  the  record  before  us  the  action 
was  barred,  we  cannot  on  this  appeal,  or  on  the  defend- 
ant's appeal,  remand  the  cause  with  directions  to  the  su- 
perior court  to  enter  a  judgment  for  the  defendant.  All 
we  can  deal  with  is  the  order  granting  in  part  and  deny- 
ing in  part  the  motion  for  a  new  trial. 

It  seems  unnecessary,  however,  in  view  of  the  points  de- 
cided, to  enter  upon  any  detailed  discussion  of  the  questions 
presented  by  the  defendant's  appeal.  This  involves  a  con- 
struction of  the  original  and  substituted  authorizations  to 
defendant  to  sell  the  land,  and  the  amount  and  character  of 
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^®*  its  indebtedness  or  liability  to  the  Goodyears  upon  the 
completion  of  the  sale,  and  the  credits  to  which  it  was  en- 
titled for  payments  to  and  on  account  of  Mrs.  Goodyear. 
The  second  agreement,  dated  June  7,  1893,  by  its  express 
terms,  supersedes  the  former  agreement  under  which  the 
defendant  had  incurred  all  the  items  of  expense  charged  in 
its  accounts  up  to  that  date,  and  we  construe  the  words 
"all  crop  returns  now  in  hand"  to  mean  the  balance  of 
rents  theretofore  collected  by  defendant  over  and  above 
its  expenditures  to  that  date.  This  balance  and  any  fur- 
ther collections  for  the  year  1893  were  to  belong  to  defend- 
ant as  part  of  any  surplus  of  proceeds  of  sale  of  the  land 
over  and  above  the  sum  necessary  to  pay  off  the  existing 
encumbrances  on  the  land  (including  the  interest  neces- 
sarily accruing  during  the  reasonable  time  required  for  ef- 
fecting the  sale,  which  the  parties  must  have  taken  into 
consideration  in  making  their  agreement)  and  the  twelve 
thousand  dollars  to  be  paid  to  Mrs.  Goodyear.  Upon  this 
construction  no  expense  incurred  by  defendant,  nor  any 
payment  to  or  on  account  of  Mrs.  Goodyear,  prior  to  the 
second  agreement,  can  be  charged  as  a  credit  against  its 
indebtedness  arising  upon  the  subsequent  sale  of  the  land. 
We  hold  further  that  when,  in  pursuance  of  the  authorization 
of  June  7th,  defendant  procured  a  conveyance  of  the  land 
from  Mrs.  Goodyear  to  its  own  clerk,  it  became  bound  by  an 
implied  agreement  to  pay  off  the  encumbrances  with  accrued 
interest,  and  to  pay  Mrs.  Goodyear  twelve  thousand  dollars, 
unless  by  valid  subsequent  agreement  she  had  consented  to 
make  her  claim  for  that  sum  dependent  upon  the  amount 
actually  collected  by  defendant  upon  the  securities  accepted 
by  it  in  part  payment  of  the  purchase  price.  There  is  no 
finding,  and  we  think  no  sufficient  allegation  in  the  answer, 
that  she  consented  to  any  such  modification  of  the  written 
authorization.  "What  has  been  said  covers  every  substantial 
point  made  by  defendant  in  support  of  its  appeal,  except 
the  claim  that,  according  to  the  evidence,  it  should  have  re- 
ceived credit  for  one  or  two  payments  on  account  of  Mrs. 
Goodyear  which  the  court  disallowed.  We  think  that  on  the 
uncontradicted  evidence,  the  court  should  have  allowed  an 
item  of  two  hundred  and  twenty  dollars  paid  Mont- 
gomery and  one  hundred  and  seventy-one  dollars  and  four- 
teen cents  taxes.  There  are  perhaps  some  other  small  items 
which  should  have  been  allowed,  and  for  this  error,  affect- 
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ing  as  it  does  the  amount  of  ^^^  the  judgment,  we  think 
that  part  of  the  order  denying  a  new  trial  should  be  re- 
versed. 

It  is  ordered  that  so  much  of  the  order  appealed  from  as 
grants  a  new  trial  be  affirmed,  and  so  much  thereof  as  de- 
nies a  new  trial  of  other  issues  be  reversed. 

McFarland,  J.,  Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

SHAW,  J.  I  concur  in  the  judgment  and  in  all  of  the 
opinion  of  the  chief  justice,  except  the  part  thereof  to  the 
eifect  that  where  a  garnishee,  in  his  answer  to  the  sheriff, 
admits  that  he  is  indebted  to  the  defendant,  the  service  of 
the  garnishee  process  in  such  cases  interrupts  the  running  of 
the  statute  of  limitations  on  the  debt,  and  in  fact  prevents 
its  again  running  until  the  attachment  is  discharged  or  the 
plaintiffs'  debt  paid.  The  provision  of  section  544  of  the 
Code  of  Civil  Procedure,  which  is  said  to  have  this  effect, 
applies  alike  to  cases  where  the  garnishee  owes  a  debt  to  the 
defendant  and  to  those  where  he  has  in  his  possession  per- 
sonal property  belonging  to  the  defendant.  Where  the  gar- 
nishee has  property  which  he  admits  he  holds  as  custodian 
of  the  defendant,  the  statute  of  limitations  does  not  run, 
and  cannot  begin  to  run,  so  long  as  he  admits  that  he  holds 
as  such  custodian,  nor  until  in  some  manner  he  asserts  a 
claim  thereto  adverse  to  the  defendant.  The  admission  in 
the  answer  to  the  sheriff  in  such  cases,  therefore,  would  of 
itself  be  evidence  that  the  statute  had  not  begun  to  run. 
Jiut  where  a  matured  debt  exists  at  the  time  of  the  service 
of  the  garnishee  process,  the  statute  of  limitations  has  al- 
ready begun  to  run  against  it,  and  an  admission  that  the 
debt  still  exists  does  not  ordinarily  stop  or  interrupt  the 
running  of  the  statute.  There  are  strong  grounds  for  hold- 
ing that  section  544  was  not  intended  to  give  any  greater 
effect  in  this  respect  to  an  admission  contained  in  an  an- 
swer to  the  sheriff  on  garnishee  process  than  in  ordi- 
nary cases,  and  that  the  full  meaning  of  that  section,  so  far 
as  this  point  is  concerned,  is  that  after  the  service  of  gar- 
nishee process  upon  a  third  person  the  garnishee,  if  he 
keeps  the  property  or  does  not  pay  the  debt  to  the  sheriff, 
shall  thereafter  be  liable  to  the  attachment  plaintiff  in  the 
same  manner  and  to  the  same  extent  that  he  was  there- 
tofore liable  to  the  defendant,  but  no  further,  and  that 
^^^  this  transfer  of  liability  continues,  subject  to  its  original 
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limitations  and  qualifications,  until  the  attachment  is  dis- 
charged or  any  judgment  in  the  main  action  in  favor  of  the 
plaintiff  satisfied,  in  which  case  the  liability  to  the  attach- 
ment plaintiff  ceases,  and  the  liability  to  the  defendant  con- 
tinues, if  not  then  barred. 

As  this  question  is  not  involved  in  the  case,  I  do  not  think 
any  opinion  should  be  expressed  concerning  it. 

Van  Dyke,  J.,  and  Angellotti,  J.,  concurred  in  the  fore- 
going. 

Rehearing  denied. 


Proceedings  by  Attachment  are  statutory  and  special,  and  the  pro- 
visions of  the  statute  must  be  strictly  followed,  or  no  rights  will  be 
acquired  thereunder:  Ireland  v.  Adair,  12  N.  Dak.  29,  102  Am.  St. 
Eep.  561;  Williams  v.  Olden,  7  Idaho,  146,  97  Am.  St.  Eep.  250,  and 
cases  cited  in  the  cross-reference  note  thereto;  note  to  Miller  v. 
White,  76  Am.  St.  Eep.  800. 

To  Bender  an  Attachment  of  a  Debt  due  to  the  defendant  valid,  a 
copy  of  the  warrant  of  attachment,  and  a  notice  showing  the  property 
attached,  must  be  delivered  to,  and  left  with,  the  person  against  whom 
the  debt  exists:  Ireland  v.  Adair,  12  N.  Dak.  29,  102  Am.  St.  Eep.  561. 


PEOPLE  V.  SALMON. 

[148  Cal.  303,  8  3Pac.  42.] 

ADULTERY — When  not  Open  and  Notorious. — An  adulterous 
relation  which,  though  continuous,  is  kept  secret,  the  community  sup- 
posing the  parties  to  be  married,  will  not  sustain  a  conviction  of 
living  "in  a  state  of  open  and  notorious  cohabitation  and  adultery." 
(p.  270.) 

W.  R.  Leeds  and  Davis,  Rush  &  Willis,  for  the  appellant. 

U.  S.  Webb,  attorney  general,  and  L.  B.  Wilson,  for  the 
respondent. 

303  HENSHAW,  J.  The  information  jointly  charged  A. 
B.  C.  Salmon  and  Daisy  I.  Salmon  with  the  crime  of  living 
together  "in  a  state  of  open  and  notorious  cohabitation  and 
adultery,"  each  at  the  time  being  married  to  a  designated 
person  other  than  the  codefendant.  The  defendant  was 
convicted,  and  ^o*  appeals  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial.  The  evidence 
may  be  taken  as  established  that  the  defendant  Salmon  was, 
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as  charged,  a  married  man,  and  that  Daisy  I.  Salmon  was  not 
his  wife,  but  the  wife  of  another  man;  that  the  defendants 
came  from  New  Jersey  to  the  city  of  Los  Angeles,  where 
they  were  not  known,  and  rented  a  room  in  a  lodging-house 
on  South  Olive  Street  in  that  city,  where  they  lived  together 
as  husband  and  wife  under  the  name  of  Salmon.  The  con- 
duct of  the  Salmons  while  there  is  told  in  the  evidence  of 
Mrs.  Hall,  who  conducted  the  lodging-house.  She  says:  "I 
never  knew  that  there  was  anything  wrong  between  the  de- 
fendant, A.  B.  C.  Salmon,  and  Mrs.  Daisy  I.  Salmon  while 
they  were  at  my  place.  They  never  lived  at  my  place  in 
open  and  notorious  adultery,  not  that  I  knew  anything  about. 
They  never  lived  at  my  place  in  a  notorious  state  of  any 
kind.  They  were  very  quiet.  They  were  quiet,  peaceable, 
gentlemanly  and  ladylike.  Nobody  was  shocked  by  their 
being  at  my  place  that  I  know  of.  Nobody  took  any  excep- 
tion to  their  being  there.  If  I  or  my  sister  had  known  there 
was  any  such  thing  as  an  adultery  charge  against  them, 
or  that  they  were  guilty  of  living  in  an  adulterous  relation, 
we  would  not  have  permitted  them  to  have  stayed  there." 

The  question  thus  presented  is  whether  the  charge  in  the 
information,  which  embodied  the  offense  of  the  law,  is 
established  by  this  testimony.  The  statute  upon  the 
subject  is  entitled  "An  act  to  punish  adultery,"  and 
provides,  in  section  2,  that  "If  two  persons,  each  being 
married  to  another,  live  together  in  a  state  of  open  and 
notorious  cohabitation  and  adultery,  each  is  guilty  of  a 
felony":  Stats.  1871-72,  p.  381,  c.  276.  It  will  be  noted 
that  this  statute  does  not  punish  secret  adultery,  which  from 
the  moral  aspect  alone,  is  as  grave  an  offense  as  known  adul- 
tery. The  object  of  the  law,  as  pointed  out  by  the  decisions 
of  all  of  the  states  where  like  statutes  are  found,  is  to  pro- 
hibit the  public  scandal  and  disgrace  of  the  living  together 
of  persons  of  opposite  sexes  notoriously  in  illicit  intimacy 
which  outrages  public  decency,  and  has  a  demoralizing  and 
debasing  influence  upon  society.  It  is  designed,  as  the 
supreme  court  of  Iowa  phrases  it,  "To  prevent  evil  and 
indecent  examples,  tending  to  corrupt  the  public  morals": 
State  V.  Marvin,  12  Iowa,  499;  Searls  v.  ^o^  People,  13  111. 
597 ;  State  v.  Crowner,  56  Mo.  147.  In  this  state  the  distinc- 
tion is  drawn  in  People  v.  Gates,  46  Cal.  52,  where  the  con- 
viction was  for  the  same  offense,  and  this  court  reversed 
the  case,  saying  that  while  the  evidence  tended  to  show  that 
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the  defendant  committed  adultery  with  the  woman  named 
in  the  indictment,  there  was  not  the  slightest  proof  of  a 
living  with  her  in  a  state  of  notorious  adultery.  "The  of- 
fense consists  in  living  in  a  state  of  open  and  notorious  co- 
habitation and  adultery.  The  notoriety  is  as  material  in 
making  out  the  offense  as  is  the  fact  of  adultery  committed." 
So  it  is  the  publicity  of  the  offense,  the  demoralizing  and 
debasing  influence  of  the  example,  that  the  law  designs  to 
prevent :  State  v.  Marvin,  12  Iowa,  499 ;  State  v.  Johnson,  69 
Ind.  85.  Adultery  is,  as  is  well  understood,  sexual  inter- 
course of  one  spouse  with  anyone  other  than  the  other 
spouse.  In  this  case  the  evidence  may  be  taken  as  establish- 
ing that  the  defendant  committed  adultery,  since  it  was 
shown  that  in  all  respects  he  sustained  to  Daisy  Salmon  the 
relationship  of  husband.  But  during  all  the  time  that  they 
so  lived  in  the  house  of  Mrs.  Hall  no  one  in  the  community 
ever  even  suspected  that  defendant's  intercourse  was  adult- 
erous. Notoriety  is  the  state  or  character  of  being  well 
known,  usually  (and  always  when  applied  to  crime)  in  an 
unfavorable  sense.  It  is  often  with  words  of  similar  import, 
such  as  "open"  and  "flagrant."  Can  it  be  said  that  a  per- 
son whose  adulterous  relationship  is  not  only  not  known,  but 
not  even  suspected,  is  guilty  of  the  open  and  notorious  adul- 
tery made  punishable  by  our  law?  It  certainly  cannot. 
Having  regard  to  the  very  design  of  the  law,  which  is  to 
prevent  an  affront  to  society  by  such  notorious  practice,  hav- 
ing regard  to  the  uniform  decisions  of  the  law,  that  where 
the  adulterous  relationship  is  kept  secret,  even  if  it  be  con- 
tinuous, the  crime  is  not  made  out,  it  must  be  answered  that 
the  evidence  fails  to  establish  the  essential  of  notoriety, 
without  which  this  particular  offense  is  not  proved.  The 
two  kinds  of  cases  most  commonly  found  in  charges  of  this 
nature  are  when  John  Doe  and  Jane  Roe,  known  in  the 
community  not  to  be  husband  and  wife,  maintain  an  open, 
flagrant  and  notorious  sexual  relationship,  without  pretense 
of  marriage,  or  do  the  same  thing  under  pretense  of  marriage, 
where  the  community  knows  the  facts,  and  knows,  therefore, 
that  the  pretense  is  ^*^**  false.  In  both  of  these  cases  there  is 
the  same  affront  to  social  decency  and  to  the  marital  relation 
which  is  the  basis  of  it.  In  this  case,  however,  no  such  af- 
front was  put  upon  society.  The  couple  were  by  all  sup- 
posed to  be  married,  and  comported  themselves  with  all  the 
respect  due  to  the  marriage  relation  and  to  society.     The 
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moral  delinquency  may  have  been  the  same,  but  their  con- 
duct did  not  constitute  a  violation  of  the  penal  laws  of  the 
state. 

The  judgment  and  order  appealed  from  are  reversed. 

Beatty,  C.  J.,  Angellotti,  J.,  Van  Dyke,  J.,  McFarland,  J., 
and  Lorigan,  J.,  concurred. 


WHAT  CONSTITUTES  THE  CRIME  OF  LIVINQ  IN  OPEN  AND 
NOTORIOUS  ADULTERY. 

L    Scope  of  Note,  271. 
II.  Object  of  Statutory  Provisions  Prohibiting  the  Living  Together  of 

Persons  in  Open  and  Notorious  Adultery,  271. 
m.  Necessity  for  the  Meretricious  Relation  to  be  Open  and  Notor- 
ious, 272. 

IV.  Materiality  of  the  Question  Whether  the  Parties  Profess  to  be 

Married,  273. 

V.  Effect  Where  the  Parties  Honestly,  Though  Mistakenly,  Believe 

Themselves  to  be  Married,  273. 

VI.  What  Constitutes  a  Living  Together  or  Cohabitation  Within  the 

Meaning  of  Statutes  of  This  Class,  273. 

I.  Scope  of  Note. 
In  this  note  we  shall  not  discuss  cases  which  involve  the  crime  of 
unlawful  cohabitation,  which  is  very  often  confounded  with  the  crime 
of  living  in  open  and  notorious  adultery.  It  may  be  said,  however, 
that  there  are  strong  points  of  similarity  between  the  two  crimes 
and  that  both  are  often  provided  for  in  statutory  enactments  against 
crimes  of  this  general  class. 

n.  Object  of  Statutory  Provisions  Prohibiting  the  Living  Together 
of  Persons  in  Open  and  Notorious  Adultery. 

The  statute  of  California  respecting  the  crime  which  is  the  subject 
of  this  note  is  perhaps  quite  similar  to  statutes  on  the  same  general 
subject  in  other  states.  The  statute  in  California  is  entitled  "An  act 
to  punish  adultery,"  and  provides  in  section  2  that  "If  two  persons, 
each  being  married  to  another,  live  together  in  a  state  of  open  and 
notorious  cohabitation  and  adultery,  each  is  guilty  of  a  felony": 
Stats.  1871-72,  p.  381,  c.  276. 

The  court  in  the  principal  case  (People  v.  Salmon,  148  Cal.  303, 
ante,  p.  268,  83  Pac.  42)  observed:  "The  object  of  the  law,  as  pointed 
out  by  the  decisions  of  all  the  statutes  where  like  statutes  are  found, 
is  to  prohibit  the  public  scandal  and  disgrace  of  the  living  together  of 
persons  of  opposite  sexes  notoriously  in  illicit  intimacy  which  outrages 
public  decency,  and  has  a  demoralizing  and  debasing  influence  upon 
society.  It  is  designed,  as  the  su]>reme  court  of  Iowa  phrases  it,  'To 
prevent   evil   and   indecent   examples,   tending   to   corrupt   the   public 
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morals':  State  v.  Marvin,  12  Iowa,  499;  Searls  v.  People,  13  111.  597; 
State  V.  Crowner,  56  Mo.  147." 

In  fact,  it  is  the  object  of  all  statutes  of  this  class,  whether  they 
relate  to  what  is  termed  in  some  states  the  crime  of  lewd  and  lascivi- 
ously associating  and  cohabiting  together,  or  what  is  called  in  other 
Btates  unlawful  cohabitation:  Luster  v.  State,  23  Fla.  339,  2  South. 
690;  Penton  v.  State,  42  Fla.  560,  28  South.  774;  Commonwealth  v. 
Calef,  10  Mass,  153. 

m.    Necessity    for    the    Meretricious    Belation    to    be    Open    and 

Notorious. 
Statutes  of  this  general  class  usually  provide  for  violations  by  per- 
sons who  are  married,  violations  by  persons  one  of  whom  is  married, 
and  violations  by  persons  neither  of  whom  is  married.  Hence  in 
order  to  facilitate  the  proof  in  such  cases,  the  prosecutions  are  fre- 
quently based  on  those  sections  of  the  statute  which  do  not  require 
proof  of  an  adulterous  relation.  Where  the  offense  charged  is  that  of 
living  in  a  state  of  open  and  notorious  adultery,  the  offense  consists 
in  an  open  and  notorious  living  or  cohabiting  together  and  con- 
sequently occasional  and  illicit  intercourse  will  not  constitute 
the  offense.  The  statute  was  intended  to  provide  against  persons 
who  in  defiance  of  morality  and  of  the  good  or  well-being  of  society 
should  openly  live  together.  "They  must  reside  together  publicly  in 
the  face  of  society  as  if  the  conjugal  relation  existed  between  them; 
their  illicit  intercourse  must  be  habitual":  State  v.  Crowner,  56  Mo. 
147.  It  is  the  publicity  of  the  offense,  together  with  the  demoralizing 
and  debasing  influence  of  the  example,  that  the  law  is  designed  to 
prevent.  Consequently  it  is  essential  that  the  adulterous  relation  be 
notorious.  If  kept  secret,  even  if  it  be  continuing,  the  crime  is  not 
established:  People  v.  Salmon,  118  Cal.  303,  ante,  p.  268,  83  Pac.  42. 
The  same  object  was  designed  by  the  legislature  in  enacting  statutes 
prohibiting  the  living  together  in  an  open  state  of  fornication:  Searls 
V.  People,  13  111.  597;  Hood  v.  State,  56  Ind.  263,  26  Am.  Rep.  21. 
And  the  courts  also  hold  that  under  indictments  for  "lewdly  and 
lasciviously  associating  and  cohabiting  together,"  that  the  burden  of 
the  offense  is  the  open,  lewd  and  lascivious  conduct  of  the  parties 
living  together  as  husband  and  wife:  State  v.  Marvin,  12  Iowa,  499; 
State  V.  Chandler,  132  Mo.  155,  53  Am.  St.  Rep.  483,  33  S.  W.  797. 
And  where  a  defendant  is  charged  in  one  count  with  living  in  a  state 
of  open  and  notorious  adultery  and  in  another  count  with  lewdly  and 
lasciviously  abiding  and  cohabiting  with  each  other,  the  prosecution 
fails  in  the  first  count  where  it  fails  to  show  open  and  notorious  acts 
of  illicit  intercourse  between  the  parties,  but  it  need  not  show  open 
and  notorious  acts  on  the  part  of  the  defendants  in  order  to  convict  on 
the  second  count:  State  v.  West,  84  Mo.  440. 
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rv.    Materiality  of  the  Question  Whether  the  Parties  Profess  to  be 

Married. 

In  the  principal  case,  though  the  parties  held  themselves  out  as 
husband  and  wife,  they  were  living  in  a  strange  city,  and  the  falsity  of 
their  claim  of  the  relation  of  husband  and  wife  was  not  known  nor 
even  suspected  by  the  community  or  even  by  the  inmates  of  the  house 
in  which  they  resided  as  boarders.  This  condition  of  affairs  was  held 
by  the  court  not  sufficient  to  constitute  their  relation  as  "open  and 
notorious."  And  the  court  observed  that  the  two  most  common  viola- 
tions of  the  statute  were  where  the  parties,  who  are  known  in  the  com- 
munity as  not  being  husband  and  wife,  live  in  an  open,  flagrant  and 
notorious  sexual  relationship,  without  pretense  of  marriage,  and  where 
they  do  the  same  things  under  a  pretense  of  marriage  and  the  com- 
munity know  that  the  pretense  is  false:  People  v.  Salmon,  148  Cal. 
303,  ante,  p.  268,  83  Pac.  42.  It  has,  however,  been  held  in  a  prosecu- 
tion for  living  and  cohabiting  with  a  married  woman  "in  a  state  of 
adultery,"  that  it  is  sufficient  to  constitute  the  crime  if  such  a  state 
exists  either  secretly  or  openly  and  whether  they  profess  to  live  in  the 
marital  state  or  not,  the  court  saying:  "If  they  cohabit — if  they  live 
after  the  fashion  of  husband  and  wife — they  are  within  the  letter  of 
the  statute  and  likewise,  it  seems  to  us,  within  its  spirit":  Sweenie  V. 
State,  59  Neb.  269,  80  N.  W.  815. 

V.  Effect  Where  the  Parties  Honestly,  Though  Mistakenly,  Believe 

Themselves  to  be  Married. 
Though  we  have  not  observed  any  cases  which  hold  directly  that  an 
honest,  though  mistaken,  belief  by  the  parties  that  they  are  married 
would  relieve  them  from  prosecution  for  living  in  "open  and  notori- 
ous adultery,"  still  we  believe  that  the  same  principles  would  be  ap- 
plicable in  such  a  case  as  are  announced  in  prosecutions  for  lewd  and 
lascivious  cohabitation  or  unlawful  cohabitation  as  husband  and  wife, 
namely,  that  such  an  honest,  though  mistaken,  belief  is  sufficient  to 
sliow  a  want  of  that  public  scandal  and  defiance  of  common  morality 
which  is  the  element  of  such  crimes:  Commonwealth  v.  Munson,  127 
Mass.  459,  34  Am.  Rep.  411;  Schondel  v.  State,  57  N.  J.  L.  209,  30  Atl. 
598. 

VI.  What  Constitutes  a  Living  Together  or  Cohabitation  Within  the 

Meaning  of  Statutes  of  This  Class. 
Within  the  meaning  of  statutes  of  this  class  many  of  the  statutes 
designed  to  prevent  the  bad  example  arising  from  flagrant  violations 
of  the  sexual  laws  use  the  words  "living  or  cohabiting  in  adultery." 
Hence  it  sometimes  becomes  material  to  inquire  what  constitutes  a 
living  or  cohabitation  within  the  meaning  of  such  statutes.  In  Bird 
V.  State,  27  Tex.  App.  635,  11  Am.  St.  Rep.  214,  II  S.  W.  641,  the 
court  held  that  "living  together"  in  statutes  of  that  character 
"means  that  the  parties  must  dwell  or  reside  together — abide  to- 
gether in  the  same  habitation  as  a  common  or  joint  residing  place." 
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The  decision  in  Marsey  v.  State  (Tex.  Cr.),  65  S.  W.  911,  was  to  the 
same  effect.  But  there  must  be  something  more  than  the  fact  that 
the  parties  live  at  the  same  place  or  even  in  the  same  house.  There 
should  be  proof  of  not  only  sexual  intercourse,  but  contribution 
toward  the  support  of  the  woman:  Bradshaw  v.  State  (Tex.  Cr.),  61 
S.  W.  713.  It  has,  however,  been  held  in  Alabama  that  to  constitute 
"living  in  adultery,"  though  a  single  or  occasional  act  would  not 
be  sufficient,  still  if  there  be  an  agreement  for  continuation  or  cir- 
cumstances from  which  such  a  continuation  could  be  inferred,  it  will 
be  sufficient  to  constitute  the  crime:  Bodiford  v.  State,  86  Ala.  67,  11 
Am.  St.  Rep.  20,  5  South.  559.  A  doubt  was  thrown  on  the  force  of 
the  decision  in  a  later  case,  though  the  matter  was  not  necessary  to 
the  decision:  Hall  v.  State,  88  Ala.  236,  16  Am.  St.  Rep.  51,  7  South. 
n40.  But  under  statutes  prohibiting  unlawful  cohabitation  as  hus- 
band and  wife,  conduct  on  the  part  of  the  man  and  woman  which 
usually  marks  the  bearing  and  intercourse  between  husband  and  wife 
is  regarded  as  sufficient.  It  is,  however,  a  question  for  the  jury 
whether  the  occupation  of  the  same  house  or  room,  eating  at  the  same 
table,  the  house  consisting  of  only  two  rooms,  constitutes  such  cohab- 
itation: Bush  v.  State,  37  Ark.  215.  In  Turney  v.  State,  60  Ark.  259,  29 
S.  W.  893,  the  court,  in  discussing  the  meaning  of  the  term  "cohabit," 
said:  "The  law  lexicographers  define  it  'to  dwell  together  in  the 
same  house;  to  live  together  as  husband  and  wife;  to  live  together  in 
the  same  house,  claiming  to  be  married':  Rapalje's,  Burrows',  Bouv- 
ier's  and  Kinney's  Law  Dictionaries,  verbo  'Cohabit.'  In  Calif  v. 
Calif,  54  Me.  365,  92  Am.  Dec.  549,  it  is  said:  'The  primary  meaning 
of  the  word  "cohabit"  is  to  dwell  with  someone,  not  merely  to  visit 
or  see  them.  It  includes  more  than  that.'  In  Commonwealth  v. 
Calif,  10  Mass.  153,  it  is  said:  'By  cohabiting  must  be  under- 
stood a  dwelling  or  living  together,  not  a  transient  and  single 
unlawful  interview. '  Mr.  Bishop,  in  his  work  on  Marriage,  Divorce 
and  Separation,  says:  'To  cohabit  is  to  dwell  together;  so  that  matri- 
monial cohabitation  is  the  living  together  of  a  man  and  a  woman 
ostensibly  as  husband  and  wife':  Sec.  1669.  And  in  a  note  to  this  sec- 
tion he  approves  of  the  definition  given  in  Ohio  v.  Connoway,  Tapp. 
90,  where  'cohabiting'  is  defined  'as  a  living  together  in  the  same 
house;  a  boarding  or  tabling  together,  carrying  with  it  the  idea  of  a 
fixed  residence';  in  contradistinction  to  a  mere  traveling  in  com- 
pany. In  an  Indiana  case,  where  the  statute  prohibits  cohabiting 
in  a  state  of  adultery  or  fornication,  the  supreme  court  said:  'To 
cohabit,  in  the  sense  of  the  statute,  is  for  a  man  and  woman  to 
live  together  in  the  manner  of  husband  and  wife.  It  implies  a 
dwelling  together  for  some  period  of  time,  and  is  to  be  understood 
as  something  different  from  occasional,  transient  interviews  for  un- 
lawful and  illicit  intercourse:  Jackson  v.  State,  116  Ind.  464,  19  N.  E. 
330.     These    authorities   are   in    consonance   with   our   own   decisions 
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upon  the  subjeit:  Sullivan  v.  State,  32  Ark.  187;  Taylor  v.  State,  36 
Ark.  84. 

"The  mere  stopping  over  night  at  a  house  upon  a  transitory 
journey,  and  assuming  the  marital  relationship,  for  purposes  of  illicit 
sexual  commerce,  however  scandalous  and  disgraceful  from  a  moral 
standpoint,  is  not  within  the  inhibition  of  our  statute.  Criminal 
statutes  must  be  strictly  construed.  The  term  'cohabitation'  has  a 
definite  legal  signification,  and  when  used  in  criminal  statutes  con- 
veys the  idea  of  living  or  dwelling  together  as  husband  and  wife. 
Such  conduct  would  be  very  convincing  evidence  if  connected  with 
other  facts  and  circumstances  going  to  show  a  degree  of  permanency 
or  continuity  in  the  ostensible  relationship,  but  would  not  of  itself 
'authorize'   the   jury   to   convict   of   illegal    cohabitation." 

The  fact  that  a  man  of  wealth  boards  with  a  woman  who  is  without 
means  and  pays  the  household  expenses  under  the  guise  of  board  is, 
however,  in  connection  with  other  circumstances  indicating  the  exist- 
ence of  sexual  relations,  sufficient  to  prove  living  in  an  open  state  of 
adultery:  Crane  v.  People,  65  111.  App.  492.  But  the  mere  fact  that 
a  general  servant,  who  also  attends  to  the  cooking,  occupies  a  room 
in  the  house  occupied  by  the  man  and  his  wife,  who  is  sick,  does  not 
constitute  the  man  and  the  general  servant  as  living  together  in  the 
sense  that  several  acts  of  illicit  intercourse  will  constitute  the  crime 
of  habitual  carnal  intercourse:  Boswell  v.  State  (Tex.  Cr.),  85  S.  W. 
1076.  The  same  ruling  has  been  made  in  other  cases  in  which  the 
woman  was  a  domestic  servant:  Taylor  v.  State,  36  Ark.  84;  State  v. 
Marvin,  12  Iowa,  499;  Carotti  v.  State,  42  Miss.  334,  97  Am.  Dec. 
465;  Sweenie  v.  State,  59  Neb.  269,  80  N.  W.  815. 

Mere  occasional  acts  of  illicit  sexual  intercourse  are  not  sufficient 
to  constitute  the  crime  of  living  together  in  open  and  notorious  adul- 
tery: Wright  V.  State,  5  Blackf.  358,  35  Am.  Dec.  126;  State  v.  Gart- 
rell,  14  Ind.  280.  A  single  act  or  improper  conduct  for  a  single  day 
is  not  sufficient  to  constitute  open  and  notorious  adultery.  It  should 
continue  for  a  period  of  time  of  more  or  less  duration.  But  where 
the  woman  has  lived  in  the  defendant's  family  as  a  member  of  it, 
slept  in  the  same  room,  if  not  the  same  bed,  with  him;  gave  birth  to 
four  children  in  his  house,  which  children  he  admitted  to  be  his,  and 
declared  to  one  of  his  neighbors  that  "it  was  worth  all  that  it  was 
costing  him,"  the  showing  is  sufficient  to  constitute  the  offense  of 
living  in  open  and  notorious  adultery :' State  v.  Coffee,  75  Mo.  App. 
88. 

The  courts  universally  hold  that  in  order  to  constitute  such  offenses 
as  living  together  in  adultery,  or  in  a  state  of  adultery,  unlawful 
cohabitation,  habitual  carnal  intercourse,  or  in  lewd  and  lascivious 
cohabitation,  something  more  than  a  single  or  merely  occasional  act 
of  sexual  intercourse  must  be  shown:  Collins  v.  State,  14  Ala.  608; 
Smith  V.  State,  86  Ala.  57,  11  Am.  St.  Rep.  17,  6  South.  71;  Wright 
V.  State,  108  Ala.  60,  18  South.  941;  Luster  v.  State,  23  Fla.  339,  2 
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South.  690;  Penton  v.  State,  42  Fla.  560,  28  South.  774;  Lawson  v. 
State,  116  Ga.  571,  42  S.  E.  752;  State  v.  Marvin,  12  Iowa,  499;  Car- 
rotti  V.  State,  42  Miss.  334,  97  Am.  Dec.  465;  State  v.  Crowner,  56 
Mo.  147;  Kichardson  v.  State,  37  Tex.  346;  Swancourt  v.  State,  4 
Tex.  App.  105;  Hilton  v.  State,  41  Tex,  Cr.  190,  53  S.  W.  113;  Collins 
V.  State,  46  Tex.  Cr.  Eep.  550,  80  S.  W.  372;  Jones  v.  Commonwealth, 
80  Va.  18;  Pruner  v.  Commonwealth,  82  Va.  115;  State  v.  Miller,  42 
W.  Va.  215,  24  S.  E.  882. 


TATUM  V.  ACKER]\rAN. 

[148  Cal.  357,  83  Pac.   151.] 

SALE  ON  CREDIT — Premature  Action  for  Price. — ^If  goods 
are  sold  on  an  unconditional  credit  which  is  not  obtained  by  fraud 
nor  based  upon  a  consideration  that  has  failed  or  has  been  waived,  an 
action  will  not  lie  for  the  purchase  price  until  the  expiration  of  the 
term  of  credit,  although  the  buyer  refuse  to  accept  ,the  goods  and 
repudiates  the  contract,     (p.  278.) 

Naphtaly,  Freidenrich  &  Ackennan,  for  the  appellant. 

J.  P.  Langhome,  for  the  respondents. 

««''  ANGELLOTTI,  J.  This  action  was  brought  to  recover 
fifteen  hundred  and  eighty-one  dollars  and  ninety-eight  cents 
and  interest,  in  which  sum,  it  was  alleged  in  the  complaint, 
the  defendant  "became  and  was  indebted  to  plaintiffs  .... 
for  and  on  account  of  goods,  wares,  and  merchandise  sold 
and  delivered  by  plaintiffs  to  defendant."  The  allegations 
of  the  complaint  were  specifically  denied  by  the  answer,  and, 
in  addition,  a  breach  of  warranty  was  alleged — viz.,  that  an 
engine,  which  was  one  of  the  articles  sold,  failed  to  satisfy 
the  plaintiff's  warranty — and  thereupon  the  ^^*  defendant 
had  rescinded  the  purchase  and  had  attempted  to  return 
the  engine  to  the  plaintiffs.  It  appeared  upon  the  trial  that 
defendant,  upon  the  alleged  ground  as  to  the  breach  of  war- 
ranty as  to  the  engine,  refused  to  accept  or  keep  any  of 
the  merchandise  sold  and  delivered  to  him,  but  shipped  all 
the  articles  from  Usal,  California,  to  San  Francisco,  addressed 
to  the  plaintiffs.  Plaintiffs  refused  to  receive  the  goods  back 
from  the  defendant,  but  attached  them  on  the  institution 
of  this  action.  On  the  trial  defendant  did  not  introduce  any 
proot  as  to  the  alleged  breach  of  warranty,  and  the  court 
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found  that  the  engine  was  as  represented  by  the  plaintiffs. 
The  merchandise  had  been  sold  by  the  plaintiffs  to  the  de- 
fendant upon  a  credit  of  sixty  days  from  September  24,  1900. 
This  action  was  commenced  within  said  sixty  days — viz.,  on 
the  fifth  day  of  November  following — but  the  court  found 
that  the  defendant  had  refused  to  keep  the  merchandise  and 
had  shipped  it  back  to  the  plaintiffs,  with  the  intention  of 
abandoning  and  repudiating  his  purchase  thereof,  and  that 
he  did  repudiate  such  purchase,  and  that  prior  to  and  at  the 
time  this  action  was  commenced  he  did  not  intend  to  pay 
plaintiffs  at  any  time  or  at  all  for  the  said  merchandise,  and 
gave  judgment  for  plaintiffs  as  prated  for  in  their  complaint. 
This  appeal  is  taken  from  the  judgment  and  from  an  order 
denying  defendant 's  motion  for  a  new  trial. 

The  contention  on  this  appeal  is  that  the  action  was  pre- 
maturely brought — that  an  action  upon  the  contract  of  sale 
for  the  purchase  price  of  the  articles  sold  could  not  be 
maintained  until  the  expiration  of  the  time  of  credit  allowed 
thereby — and  this  contention  presents  the  only  question  to 
be  determined.  It  is,  of  course,  not  disputed  that  where 
goods  are  sold  on  credit  an  action  cannot  ordinarily  be  main- 
tained for  the  purchase  price  until  the  term  of  credit  has 
expired.  Until  such  time  the  obligation  to  pay  has  not 
matured,  and  there  has  been  no  breach  of  contract  as  to 
payment.  But  it  is  alleged  that  the  credit  here  was  condi- 
tioned upon  the  acceptance  of  the  goods  by  the  vendee,  and 
his  payment  for  them  at  the  expiration  of  the  term  of  credit, 
and  that  by  his  refusal  to  accept  he  necessarily  waived  the 
condition  as  to  credit,  and  in  effect  declared  that  he  did 
not  intend  to  pay  for  the  goods  at  all.  The  stipulation  here 
as  to  credit  was  absolutely  unconditional,  unless  such  a  con- 
dition ^^^  as  is  here  claimed  is  necessarily  implied  in  every 
contract  of  sale  upon  credit  where  no  condition  is  expressed 
in  the  contract,  for  it  is  not  claimed  that  there  was  any  such 
express  condition  in  the  contract  under  consideration.  We 
know  of  no  rule  of  law  that  will  warrant  us  in  holding  that 
such  a  condition  may  be  so  implied  from  the  mere  sale  of 
goods  on  credit,  and  no  case  is  cited  supporting  any  such 
theory.  In  the  American  note  in  Bennett's  Benjamin  on 
Sales  (seventh  edition,  page  795)  the  rule  is  stated  as  fol- 
lows, viz:  "If  credit  was  unconditionally  given  by  the  con- 
tract, an  action  for  the  full  price  cannot  be  maintained 
under  any  circumstances  before  the  time  of  credit  has  expired. 
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Such  action  affirms  and  counts  upon  the  very  contract  of  sale, 
time  of  credit  included.  The  fraud  or  insolvency  of  the 
buyer,  or  abandonment  of  the  contract  does  not  alter  the 
term  of  credit."  Mechem  states  the  rule  in  substantially  sim- 
ilar terms,  declaring  that,  by  his  action  for  the  price,  the 
vendor  affirms  the  contract  and  must  affirm  it  as  an  entirety : 
Mechem  on  Sales,  sees.  1410,  1411.  Some  authorities  hold 
that  where  the  credit  was  obtained  by  fraud  the  stipulation  as 
to  credit  may  be  alone  rescinded,  and  an  action  brought  at 
once  for  the  price.  These  cases  regard  the  credit  stipulation 
as  an  independent  one,  capable  of  rescission  by  itself  where 
it  was  induced  by  fraud,  without  disaffirmance  of  the  sale. 
Such  is  the  well-settled  rule  in  New  York  (see  Heilbronn  v. 
Herzog,  165  N.  Y.  98,  58  N.  E.  759,  and  in  some  other  states 
[43  Cent.  Dig.,  sec,  990] ) .  But  this  doctrine  can,  of  course, 
have  no  application  to  a  case  where  there  was  no  fraud  at  the 
time  the  contract  was  made. 

It  appears  to  be  universally  recognized  that  where  the  credit 
is  unconditional,  if  it  was  not  obtained  by  fraud,  or  based 
upon  a  consideration  which  has  failed,  or  has  not  been  waived, 
an  action  will  not  lie  on  the  contract  for  the  purchase  price 
until  the  expiration  of  the  term  of  credit:  See  24  Am.  & 
Eng.  Eney,  of  Law,  2d  ed.,  p.  1122.  Here,  as  we  have  seen, 
the  credit  was  unconditional,  and  there  was  no  fraud.  Nor 
was  there  any  express  consideration  for  the  credit.  The 
credit  was  undoubtedly  given  in  consideration  of  the  purchase 
of  the  goods  by  the  defendant,  but  plaintiffs,  maintaining 
an  action  on  the  contract  for  the  price,  and  insisting  upon 
the  contract,  are  not  in  a  position  to  insist  that  this  ^^^  con- 
sideration has  failed.  Nor  was  there  any  waiver  of  the  credit. 
An  attempted  repudiation  of  the  contract  in  toto  by  the  ven- 
dee is  no  waiver  of  the  single  stipulation  as  to  credit.  The 
plaintiffs  refused  to  acquiesce  in  such  repudiation  and  insist 
that  the  contract  shall  be  enforced  according  to  its  terms, 
which  they  have  the  right  to  do,  but  they  have  no  right  to 
make  a  new  contract  for  the  defendant.  If,  against  the  will 
of  the  vendee,  the  contract  is  to  stand,  the  vendee  may  still 
insist  that  it  shall  stand  according  to  its  terms.  Construing 
the  refusal  to  keep  the  goods  and  their  return  as  notice  on  the 
part  of  the  defendant  that  he  would  not  pay  upon  the  expira- 
tion of  the  term  of  credit,  plaintiffs  are  not  relieved  from 
the  effect  of  the  stipulation  as  to  credit.  Section  1440  of  the 
Civil  Code,  relied  on  by  them,  has  no  application  to  cases 
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where  performance  is  not  yet  due  upon  the  part  of  the  party 
who  has  previousl}'^  given  notice  that  he  will  not  perform  when 
such  performance  is  due.  In  such  cases,  when  performance 
on  his  part  is  due,  and  not  before,  if  such  notice  has  not 
been  retracted,  the  other  party  may  enforce  the  obligation 
without  previously  performing  or  offering  to  perform  any 
conditions  upon  his  part  in  favor  of  the  former  party.  Such 
is  the  whole  effect  of  this  section:  See  in  this  connection, 
Keller  v.  Strasburger,  90  N.  Y.  379. 

As  contended  by  plaintiffs,  there  can  be  no  doub;t  of  the 
right  of  a  vendor,  where  the  vendee  refuses  to  take  the  goods 
sold  and  delivered,  and  repudiates  the  contract,  to  elect  to 
treat  the  contract  of  sale  as  still  in  full  force,  and  the  goods 
as  belonging  to  the  vendee,  and  to  sue  on  the  contract  for  the 
entire  contract  price.  But  this  does  not  mean  that  he  may  sue 
for  the  contract  price  before  it  is  due  according  to  the  terms 
of  the  contract,  and  we  have  not  been  able  to  find  any  case 
so  holding.  The  case  of  Brady  v.  Isler,  9  Lea  (Tenn.),  356,  is 
precisely  in  point.  There  the  vendee  abandoned  possession 
of  the  goods,  and  the  vendor  repossessed  himself  thereof,  and 
elected  to  resell  the  goods  and  sue  for  the  difference  between 
the  price  received  upon  the  resale  and  the  contract  price. 
The  action  was  brought  before  the  expiration  of  the  term  of 
credit,  and  it  was  held  that  the  action  was  premature  and 
must  fail.  The  court  said:  "It  will  be  observed  that  no  part 
of  the  purchase  money  was  due  at  the  time  of  the  resale  ^"^  of 
the  goods.  And  in  such  ease  the  vendee  has  not  been  guilty 
of  any  breach  of  the  contract  as  to  payment,  although  he  may 
be  in  default  in  respect  to  his  refusal  to  receive  the  goods, 
or,  rather,  in  the  abandonment  of  their  possession."  The 
court  further,  in  effect,  said  that  in  the  aspect  of  the  case  con- 
tended for  by  plaintiff,  that  the  contract  was  valid  and 
subsisting,  the  money  was  not  due  upon  it  when  suit  was 
brought,  and  that  it  is  essential  that  it  should  be  due  before 
suit  is  brought  to  enforce  the  collection.  We  see  in  this 
case  no  possible  answer  to  the  objection  that  the  action  was 
brought  to  recover  money  alleged  to  be  due  upon  a  contract, 
before  it  became  due  under  the  terms  of  the  contract.  Upon 
the  repudiation  of  the  contract  by  the  vendee,  the  vendors 
might  have  elected  to  keep  the  property  as  their  own  and 
at  once  sue  for  damages  on  account  of  the  breach,  but  this 
action  cannot,  under  the  most  liberal  rules  as  to  construction 
of  pleadings,  be  held  to  be  such  an  action.     It  was  simply 
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and  solely  an  action  on  the  contract  for  the  purchase  price, 
based  upon  the  promise  of  defendant  to  pay,  and  the  evidence 
shows  without  conflict  that,  according  to  the  terms  of  the  con- 
tract, the  liability  had  not  accrued  at  the  time  the  action  was 
commenced. 

The  judgment  and  order  denying  the  new  trial  must  be 
reversed,  and  it  is  so  ordered. 

Shaw,  J.,  McFarland,  J.,  Lorigan,  J.,  and  Henshaw,  J.,  con- 
curred. 

Chief  Justice  Beatty  and  Justice  Van  Dyke  Dissented,  the  former 
delivering  an  opinion,  a  part  of  which  is  as  follows:  "This  is  not 
strictly  an  action  upon  the  express  contract  for  the  sale  of  the  machin- 
ery, but  is  in  form  and  substance  an  action  in  assumpsit  on  an  implied 
contract  to  pay  for  the  value  of  goods  sold  and  delivered,  and  is  based 
upon  the  claim  that  the  plaintiff  had  a  right  under  the  circumstances 
to  rescind  the  stipulation  for  a  credit  of  sixty  days.  There  is  abundant 
authority  for  the  proposition  that  one  who  has  sold  goods  or  loaned 
money  on  a  credit  fraudulently  obtained  may,  upon  discovery  of  the 
fraud,  sue  in  assumpsit  before  the  credit  has  expired.  There  is  no 
doubt  authority  to  the  contrary,  one  of  the  most  noted  cases  being 
Galloway  v.  Holmes,  1  Doug.  (Mich.)  330.  But,  on  the  other  hand,  the 
doctrine  is  sustained  by  the  highest  courts  of  New  York,  Massachu- 
setts, Alabama,  and  perhaps  other  states,  and  it  commends  itself  to 
me  as  a  just  and  reasonable  doctrine.  The  foundation  of  the  doctrine 
being  the  right  of  rescission,  it  should  be  applied  to  any  case  where 
the  right  exists.  In  New  York  it  has  been  extended  to  a  case  in 
which  after  the  sale  of  the  goods  the  purchaser  made  a  transfer  of  his 
property  in  fraud  of  his  creditors:  Arnold  v.  Shapiro,  29  Hun,  478.  In 
that  case  the  court  said:  When  a  'fraudulent  disposition  of  the  prop- 
erty has  taken  place  at  the  time  of  the  making  of  the  contract,  the  fact 
itself  would  also  avoid  credit  obtained  by  means  of  its  concealment 
in  incurring  the  liability.  In  principle  the  same  effect  should  also  fol- 
low such  a  disposition  of  the  debtor's  property,  after  he  has  contracted 
the  debt  and  secured  the  credit,  for  it  is  always  implied  in  such  transactions 
that  the  debtor  will  make  no  disposition  of  his  property  which  will  operate 
as  a  fraud  upon  his  creditor.*  I  have  italicized  that  part  of  the  opinion 
ion  which  states  the  principle  governing  cases  of  this  character,  which 
principle,  in  my  opinion,  clearly  embraces  the  present  case,  for  here, 
according  to  the  facts  found  by  the  court,  the  debtor,  after  obtaining 
the  credit,  did  make  a  disposition  of  his  property  which  would  'operate 
a  fraud'  upon  the  creditor.  He  represented  in  purchasing  the  engine 
that  it  was  to  be  employed  in  logging.  Instead  of  putting  it  to  work 
where  it  would  earn  money  and  enable  him  to  meet  his  obligation  to  pay 
for  it  at  the  expiration  of  the  term  of  credit,  he  shipped  it  back  to  San 
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Francisco,  in  violation  of  his  contract  and  at  the  cost  of  the  plaintiffs, 
obliging  them  to  pay  the  freight  to  prevent  its  being  sold  to  pay 
charges,  and  when  it  was  attached  by  them  they  were  compelled,  of 
course,  to  discharge  the  lien  of  the  carrier.  The  case  is  the  same  in 
all  respects  as  that  of  a  mechanic  who  buys  a  kit  of  tools  on  credit, 
representing  that  he  is  going  to  work  at  his  trade,  and  who,  instead  of 
going  to  work,  pawns  the  tools  and  pays  another  creditor  with  the 
money  so  obtained. 

"In  asking  and  obtaining  a  credit,  a  purchaser  of  goods  always 
represents  himself  as  having,  or  being  able  to  provide,  the  means  of 
discharging  his  obligation  at  maturity,  and  whatever  representation 
he  makes  affecting  his  prospective  ability  to  pay  constitutes  the  basis 
upon  which  the  credit  is  accorded.  If,  then,  he  materially  impairs  his 
ability  to  meet  his  obligation,  and  by  an  inexcusable  breach  of  the 
contract  renders  the  security  of  his  creditor  worthless  or  precarious, 
there  is  at  least  a  partial  failure  of  consideration  for  the  credit,  and 
it  will  be  noticed  that  one  authority  cited  in  the  main  opinion  (24  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  1122)  includes  among  the  exceptions  to 
the  rule  stated  the  case  in  which  there  has  been  a  failure  of  considera- 
tion for  the  credit.  It  may  be  said  that  the  reasoning  upon  which  I 
hold  this  action  to  have  been  well  brought  is  technical.  I  concede  it, 
but  I  call  attention  to  the  fact  that  the  main  opinion  rests  its  conclusion 
upon  purely  technical  grounds.  The  right  of  plaintiffs  to  sue  at  the 
time  they  did  is  conceded,  but  their  action  is  defeated  because,  as  it  is 
held,  they  have  sued  on  the  contract,  instead  of  in  tort.  If  we  are  to  be 
technical,  I  think  we  should  give  the  preference  to  a  technicality  that 
results  in  upholding  a  just  claim  against  one  who  has,  as  appears  by 
the  findings  of  the  superior  court,  wantonly  violated  his  contract,  to 
the  serious  injury  of  innocent  parties.  There  may  not  be  any  precise 
precedent  to  sustain  this  action;  but  if  I  have  succeeded  in  showing 
that  the  right  of  rescission  is  the  basis  of  the  rule  which  allows  a 
creditor  to  sue  in  assumpsit  regardless  of  an  unexpired  credit  expressly 
stipulated,  I  have  shown  that  this  case  is  within  a  principle  sustained 
by  abundant  precedent,  and,  the  principle  applying,  a  court  constituted 
like  this  should  not  be  afraid  to  make  a  precedent  which  in  all  like  cases 
would  tend  only  to  the  promotion  of  justice." 


In  Case  of  a  Sale  on  Credit  the  seller  cannot  ordinarily  sue  for  the 
price  until  the  expiration  of  the  term  of  credit  (Bradford  v.  Marbnry, 
12  Ala.  520,  46  Am.  Dec.  2(54;  Girard  v.  Taggart,  5  Serg.  &  R.  19,' 9 
Am.  Dec.  327;  Tucker  v.  Billing,  3  Utah,  82,  5  Pac.  554;  Hunt  v, 
Markle,  12  Ind.  App.  335,  40  N.  E.  151),  unless,  perhaps,  there  is  fraud 
or  some  other  controlling  circumstance:  Willson  v.  Force,  6  Johns. 
110,  5  Am.  Dec.  195;  Jones  v.  Brown,  167  Pa.  395,  31  Atl.  647. 


282  American  JState  lifiPoaTS,  Vol.  113.     [California, 


HAWLEY  V.  KAFITZ. 

[148  Cal.  393,  83  Pac.  218.] 

DEEDS. — Conditions  Subssquent  are  not  Favored,  and  no-  pro- 
vision in  a  deed  will  be  interpreted  to  create  such  a  condition,  if  the 
language  will  bear  any  other  reasonable  interpretation,     (p.   283.) 

DEEDS — Condition  Subsequent — Covenant  to  Build. — A  pro- 
vision in  a  deed  that  it  is  given  and  accepted  upon  the  express 
agreement  of  the  grantee  to  build  a  house  of  a  specified  value  on  the 
premises  within  a  designated  time,  and  that  the  agreement  is  a  part 
of  the  consideration  for  the  conveyance,  creates  a  personal  covenant, 
and  not  a  condition  subsequent,     (pp.  283,  284.) 

DEEDS — Condition  Subsequent — Evidence. — If  a  clause  in  a 
deed  is  no  wise  ambiguous  or  equivocal,  evidence  of  the  understand- 
ing of  the  parties  that  the  clause  was  intended  to  create  a  condition 
subsequent  is  not  admissiule  in  determining  whether  or  not  it  does, 
(p.   284.) 

J.  M.  Brooks  and  Edward  H.  Bentley,  for  the  appellants. 
.   P.  W.  Doone,  for  the  respondents. 

3»*  LORIGAN,  J.  The  plaintiffs  on  November  26,  1901, 
executed  to  defendant  William  Kafitz  a  grant,  bargain,  and 
sale  deed  of  a  lot  in  the  Electric  Railway  Homestead  Asso- 
ciation Tract  in  the  city  of  Los  Angeles  for  a  money  consider- 
ation of  three  hundred  and  seventy-five  dollars.  The  deed 
contained  the  following  provision :  * '  This  deed  is  given  by  the 
parties  of  the  first  part,  and  accepted  by  the  second  party, 
upon  the  express  agreement  of  the  second  party  to  build,  or 
cause  to  be  built,  upon  the  said  premises  within  six  (6)  months 
from  the  date  hereof  a  dwelling-house  to  cost  not  less  than 
fifteen  hundred  ($1,500.00)  dollars.  Said  agreement  being 
considered  by  the  parties  hereto  as  part  consideration  for  this 
conveyance. ' '  No  dwelling  of  any  kind  was  built  upon  the  lot 
within  the  six  months  specified,  and  subsequent  to  the  ex- 
piration of  that  period  plaintiffs  brought  this  action  to  have 
the  right  of  defendant  in  said  lot  declared  forfeited  and  for  a 
decree  requiring  a  reconveyance  to  them  by  defendant  of  the 
property.  Defendant  had  judgment,  from  which  plaintiffs 
appeal,  their  appeal  being  accompanied  by  a  bill  of  exceptions. 

The  only  question  arising  on  this  appeal  from  the  judg- 
ment is  as  to  the  nature  of  the  provision  inserted  in  the  deed 
relative  to  the  building  of  a  house  on  the  lot  granted  within 
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six  months  and  the  correctness  of  the  construction  the  trial 
court  gave  it.  As  to  this  provision,  it  is  insisted  by  plaintiffs 
that  by  virtue  of  its  incorporation  in  the  deed  an  estate  on 
condition  subsequent  was  created,  and  defendant  having  failed 
to  perform  the  condition,  his  interest  in  the  property  was 
subject  to  forfeiture  at  the  instance  of  plaintiffs  for  nonper- 
formance of  the  condition.  The  trial  court  held  that  this  pro- 
vision did  not  create  a  condition  subsequent ;  that  it  amounted 
simply  to  a  personal  covenant.  We  think  there  can  be  no 
question  of  the  accuracy  of  the  construction  placed  upon  it 
by  the  court.  Conditions  subsequent  are  those  which  in  terms 
operate  upon  an  estate  conveyed  and  render  it  liable  to  be 
defeated  for  breach  of  the  conditions.  Such  conditions  are 
not  favored  in  law  because  they  tend  to  destroy  estates,  and 
no  provision  in  a  deed  relied  on  to  create  a  condition  subse- 
quent will  be  so  interpreted  if  the  language  of  the  provision 
will  bear  any  other  reasonable  construction.  While  no  precise 
form  of  words  is  necessary  to  create  a  condition  subsequent, 
still  it  must  be  created  by  express  terms  or  by  clear  impli- 
cation. ^^'^  Merely  reciting  in  a  deed  that  it  is  in  considera- 
tion of  a  certain  sum,  and  that  the  grantee  shall  do  other 
things  specified  therein,  does  not  create  an  estate  upon  con- 
dition. There  must  be  language  used  which  is  so  clear  as  to 
leave  no  doubt  that  the  grantor  intended  that  an  estate  upon 
condition  subsequent  should  be  created — language  which  ex 
proprio  vigore  imports  such  a  condition :  Cullen  v.  Sprigg,  83 
Cal.  56,  23  Pac.  222;  Behlow  v.  Southern  Pacific  R.  R.  Co., 
130  Cal.  16,  62  Pac.  295. 

In  the  case  at  bar  the  provision  in  question  which,  it  is 
claimed,  created  a  condition  subsequent  contains  no  language 
which  in  terms  declares  such  a  condition,  or  which  by  neces- 
sary implication  imports  one.  There  is  an  entire  absence  of 
any  of  those  apt  or  appropriate  words  or  expressions  which 
are  usually  employed  for  the  purpose  of  creating  a  condition 
subsequent — technical  terms  which,  if  a  condition  subsequent 
is  intended  to  be  created,  generally  follow  the  granting  clause 
of  the  deed,  and  declare  that  the  estate  conveyed  is  upon 
"express  condition"  that  certain  things  shall  be  done,  or 
"provided,  however,"  or  "in  the  event  that"  certain  terms 
imposed  are  or  are  not  complied  with,  the  deed  shall  be  void, 
and  the  estate  granted  shall  be  terminated  and  forfeited. 
Neither  is  there  in  the  deed  any  declaration  that  in  the  event 
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of  the  failure  of  the  grantee  to  build  within  the  stipulated 
time  the  deed  shall  be  void,  nor  any  provision  declaring  a 
forfeiture  or  right  of  re-entry  for  breach  of  condition.  Nor 
does  it  appear  from  the  deed  that  any  specified  purpose  was 
to  be  attained  by  the  grantor  in  having  the  building  erected 
on  the  lot  within  the  given  time,  or  that  its  erection  was 
the  sole  consideration  for  the  conveyance.  In  fact,  there  is 
not  only  an  entire  omission  on  the  part  of  the  grantor  to  use 
any  technical  language,  such  as  is  ordinarily  employed  to 
create  an  estate  on  condition  subsequent,  but  there  is  also  an 
entire  absence  of  any  language  indicating  that  for  noncompli- 
ance with  the  stipulation  to  build  it  was  the  intention  of  the 
grantor  that  the  estate  granted  should  be  defeated  and  for- 
feited. Not  only  is  there  no  language  which  woiild  create  a 
condition  subsequent,  but  the  language  actually  employed, 
"This  deed  is  ...  ,  upon  the  express  agreement,"  implies  a 
personal  covenant,  and  not  a  condition.  As  supporting  this 
conclusion,  we  refer  to  Cullen  v.  Sprigg,  83  Cal.  56,  23  Pac. 
222;  Behlow  »»«  v.  Southern  Pacific  R.  R.  Co.,  130  Cal.  16. 
62  Pac.  295 ;  City  of  Portland  v.  Terwilliger,  16  Or.  465,  19 
Pac.  90;  Palmer's  Exr.  v.  Ryan,  63  Vt.  227,  22  Atl.  574; 
Graves  v.  Deterling,  120  N.  Y.  447,  24  N.  E.  655;  Stone  v. 
Houghton,  139  Mass.  175,  31  N.  E.  719.  In  this  last  case  cited 
a  provision  almost  identical  with  the  instant  provision  under 
review  here  was  declared  not  to  create  a  condition,  and  one  of 
the  same  general  nature  was,  in  Behlow  v.  Southern  Pacific 
R.  R.  Co.,  130  Cal.  16,  62  Pac.  295,  construed  as  simply  a 
personal  covenant. 

Under  the  bill  of  exceptions  accompanying  the  appeal  from 
the  judgment  the  only  point  presented  is  as  to  the  ruling  of 
the  lower  court  upon  the  admissibility  of  certain  evidence 
offered  on  the  part  of  the  plaintiffs.  The  offer  was  to  prove 
that  the  clause  in  the  deed  was  understood  by  the  parties  as 
"intended  to  be  a  condition  subsequent  and  clause  of  for- 
feiture." The  court  refused  the  offer,  and  properly  so.  The 
clause  in  the  deed  was  in  no  wise  ambiguous  or  equivocal.  Its 
language  was  plain  and  clear,  and  whether  the  clause  created 
a  condition  subsequent,  as  contended  by  plaintiffs,  or  a  mere 
personal  covenant,  as  insisted  by  defendant,  was  a  matter  of 
pure  legal  interpretation  for  the  court.  That  neither  evi- 
dence of  the  understanding  of  the  plaintiffs  nor  the  interpre- 
tation they  desired  to  place  upon  the  unambiguous  language 
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of  the  clause  in  their  deed  was  admissible  is  so  elementary 
that  it  is  disposed  of  merely  by  stating  it. 
The  judgment  appealed  from  is  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 


Words  Which  Create  a  Condition  Subsequent  are  discussed  in  the  note 
to  Ecroyd  v.  Coggeshall,  79  Am.  St.  Eep.  747-769.  Conditions  prece- 
dent are  discussed  in  the  note  to  Brennan  v.  Brennan,  103  Am.  St.  Rep. 
366-370.  Whether  a  condition  is  precedent  or  subsequent  depends  upon 
the  intent  of  the  parties  as  collected  from  the  whole  contract,  although 
certain  words  are  customary  where  a  condition  rather  than  a  covenant 
is  intended:  Frank  v.  Stratford-Hancock,  13  Wyo.  37,  110  Am.  St. 
Eep.  963.  The  mode  of  taking  advantage  of  breaches  of  conditions 
subsequent  is  the  subject  of  a  monograpliic  note  to  Trustees  of  Union 
College  V.  New  York,  93  Am.  St.  Eep.  572-578. 


COUNTY  BANK  V.  JACK. 

[148  Cal.  473,  83  Pac.  705.] 

APPEAL  AND  EBROB — Time  of  Taking. — The  Supreme  Court 
has  no  jurisdiction  of  an  appeal  from  a  judgment  taken  more 
than  six  months  after  its  entry,  and  cannot  consider  questions  arising 
upon  the  judgment-roll.      (p.  286.) 

APPEAL  AND  EBBOR. — The  Sufficiency  of  the  Complaint  to 
support  the  judgment  cannot  be  considered  upon  an  appeal  by  the 
defendant  from  an  order  denying  his  motion  for  a  new  trial;  and  this 
principle  is  equally  applicable  upon  an  appeal  by  the  plaintiff  from 
an  order  denying  his  motion  for  a  new  trial,  where  the  judgment  was 
for  the  defendant  after  a  trial  upon  the  merits,  and  the  latter  claims 
that  the  judgment  should  be  affirmed  because  the  complaint  states 
no  cause  of  action,  at  least  where  the  defect  in  the  complaint 
is  merely  technical  and  can  be  remedied  by  amendment,     (p.  287.) 

JUDGMENT — Presumption  of  Jurisdiction. — In  the  event  of 
a  collateral  attack  upon  a  judgment  foreclosing  a  mortgage  which  re- 
cites that  the  defendants  have  been  duly  and  regularly  summoned" 
and  "that  the  default  of  each  for  not  appearing  and  answering  has 
been  duly  and  regularly  entered,"  the  case  comes  within  the  rule 
that  in  all  particulars  wherein  the  record  is  silent  or  noncommittal 
the  presumption  is  in  favor  of  the  validity  and  regularity  of  the 
action  of   the   court,     (p.   287.) 

PROCESS — Presumption  to  Support  Service. — An  affidavit  of 
service  of  summons  which  is  silent  as  to  the  venue  of  the  notary 
will,  in  case  of  a  collateral  attack  upon  the  judgment,  be  presumed  to 
have  been  made  in  the  county  of  his  appointment,     (p.  288.) 

PBOCESS — Presumption  to  Support  Service. — If  an  affidavit 
of  service  of  summons  is  ambiguous  as  to  whether  or  not  a  copy  of 
the  complaint  and  summons  was  delivered  to  each  defendant,  it  will 
be  presumed,  in  case  of  a  collateral  attack  upon  the  judgment,  that 
it  satisfactorily  appeared  to  the  court  that  each  of  th«  defendants  at 
the  time  of  the  service  received  a  copy  of  the  complaint  and  summons. 
(p.  288.) 
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TAX  SAIiE — Deed  from  State — Recitals  as  Evidence. — When 
the  state  conveys  land  acquired  by  it  for  taxes,  the  requirement  of 
section  3898  of  the  Political  Code  that  the  deed  to  the  purchaser 
shall  recite  "the  facts  necessary  to  authorize  such  sale  and  con- 
veyance, which  deed  shall  convey  all  the  interest  of  the  state  in  and 
to  such  property,  and  shall  be  prima  facie  evidence  of  all  facts 
recited  therein,"  does  not  operate  as  proof  of  the  execution  of  a  prior 
deed  whereby  the  title  of  the  taxpayer  has  beeu  transferred  from  him 
to  the  state,     (p.  289.) 

Smith  &  Allen,  for  the  appellant. 
Stearns  &  Sweet,  for  the  respondent. 

'*^®  SHAW,  J.  The  record  purports  to  present  appeals 
from  the  judgment  and  from  the  order  denying  the  plaintiff's 
motion  for  a  new  trial.  The  judgment  was  entered  in  the 
court  below  on  June  20,  1903,  and  the  notice  of  appeal  from 
the  judgment  was  served  and  filed  on  December  23,  1903, 
which  was  more  than  six  months  after  the  entry  of  the  judg- 
ment, and  consequently  after  the  time  within  which  such  ap- 
peal could  be  taken  had  expired.  This  court,  therefore,  has 
no  jurisdiction  of  that  appeal,  and  the  questions  arising  upon 
the  judgment-roll  cannot  be  considered.  The  objection  of  the 
respondent,  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  is  no  answer  to  an  appeal  by 
plaintiff  from  an  order  denying  a  motion  for  a  new  trial, 
and  cannot  be  considered:  Hall  v.  Susskin,  120  Cal.  559,  53 
Pac.  46 ;  Tompkins  v.  Montgomery,  123  Cal.  219,  55  Pac.  997 ; 
Swift  V.  Occidental  U.  &  P.  Co.,  141  Cal.  161,  74  Pac.  700; 
Duncan  v.  Ramish,  142  Cal.  686,  76  Pac.  661.  These  cases 
all  go  to  the  point  that  the  sufficiency  of  the  complaint  or  find- 
ings to  support  the  judgment  cannot  be  considered  upon  an 
appeal  by  the  defendant  from  an  order  denying  his  motion 
for  a  new  trial.  The  principle,  however,  is  equally  applicable 
upon  an  appeal  of  the  plaintiff  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial,  where  the  judgment  below  was 
for  the  defendant  after  a  trial  upon  the  merits,  and  the 
defendant  claims  that  the  judgment  should  be  affirmed  be- 
cause the  complaint  states  no  cause  of  action.  At  all  events, 
this  is  true  in  cases  like  the  present,  where  the  alleged  defect 
in  the  complaint  is  merely  *^^  technical,  and  can  be  rem- 
edied by  an  amendment  if  necessary:  Pacific  Paving  Co.  v. 
Vizelich,  141  Cal.  4,  74  Pac.  352. 

The  complaint  states  a  cause  of  action  to  quiet  title.  Both 
parties  claim  title  to  the  land  in  controversy  under  one  Henry 
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J.  Symonds — the  plaintiff  by  virtue  of  a  foreclosure  sale,  the 
defendant  by  a  sale  for  taxes  to  the  state  and  a  subsequent 
sale  from  the  state  to  the  defendant.  The  defendant  claims 
that  the  evidence  of  plaintiff  was  insufficient  to  show  a  valid 
transfer  under  the  foreclosure  sale,  the  objection  thereto 
being  that  the  judgment  of  foreclosure  under  which  the  plain- 
tiff claims  is  void  for  lack  of  jurisdiction  over  the  persons  of 
the  defendants.  The  mortgage  was  executed  by  Henry  J. 
Symonds  and  his  wife,  Eliza  Symonds.  The  foreclosure  judg- 
ment was  rendered  on  default.  The  first  objection  is  that 
the  proof  of  service  of  summons  in  the  judgment-roll  in  the 
action  was  made  by  affidavit,  and  that  the  affidavit  is  de- 
fective because  no  venue  is  stated  therein.  The  other  ob- 
jection is  that  the  proof  does  not  show  a  legal  service. 

We  are  of  the  opinion  that  neither  of  the  objections  can 
be  sustained,  upon  the  record,  upon  a  collateral  attack,  such 
as  that  here  made  upon  the  validity  of  the  judgment.  The 
affidavit  is  not  the  only  evidence  in  the  record  in  regard  to 
the  service  of  summons.  The  judgment  recites  that  the 
court  having  heard  all  the  evidence  and  proofs,  it  appeared 
therefrom  to  the  satisfaction  of  the  court  ''that  Henry 
Symons  and  Eliza  Symons,  his  wife,  the  above-named  de- 
fendants, have  been  duly  and  regularly  summoned  to  answer 
unto  the  plaintiff's  complaint  herein,  and  that  the  default 
of  each  defendant  for  not  appearing  and  answering  unto 
plaintiff's  complaint  has  been  duly  and  regularly  entered 
herein."  The  case  comes  within  the  rule  that  in  all  particu- 
lars wherein  the  record  is  silent  or  noncommittal  the  pre- 
sumption is  in  favor  of  the  validity  and  regularity  of  the 
action  of  the  court ;  that  unless  the  record  shows  affirmatively 
that  something  necessary  to  the  jurisdiction  of  the  court  was 
not  done,  or  that  something  which  was  required  was  done 
in  a  manner  so  irregular  as  to  make  it  void,  the  presumption 
is  that  the  thing  concerning  which  the  record  does  not  speak 
was  properly  done.  Thus  in  Drake  v.  Duvenick,  45  Cal.  455, 
******  it  is  said:  "The  record  fails  to  show  by  direct  assertion 
that  the  copy  of  the  summons  was  delivered  to  Borland,  but 
as  it  fails  to  show  the  contrary,  and  as  the  court  must  have 
found  from  the  return  or  other  evidence  before  it  that  it 
was  so  delivered — for  upon  that  its  jurisdiction  depended, 
and  it  necessarily  decided  that  it  had  jurisdiction,  as  the 
first  point  in  the  case — we  think  it  one  of  the  cases  where 
presumption  will  now  come  to  the  aid  of  the  judgment." 
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With  regard  to  the  venue,  the  affidavit  does  not  affirmatively 
show  that  the  oath  of  the  person  making  the  affidavit  of  ser- 
vice was  administered  by  the  notary  public  in  the  county 
for  which  he  was  appointed  as  such  notary,  but  neither  does 
it  show  that  it  was  not  administered  within  that  county. 
It  is  silent  as  to  the  place  where  the  oath  was  taken.  The 
court  affirmatively  finds  from  the  evidence  that  the  defend- 
ants were  duly  and  regularly  summoned.  This  it  may  have 
found  either  from  evidence  that  the  oath  was  administered 
in  the  proper  county,  or  from  other  evidence  of  service  which 
is  not  in  the  record.  The  alleged  defect  in  the  proof,  as  set 
forth  in  the  affidavit,  is  that  the  affiant  therein  states  that  he 
personally  served  the  summons  on  the  defendants  "by  deliv- 
ering to  and  leaving  with  said  Henry  Symons  and  Eliza 
Symons,  said  defendants,  personally,  a  copy  of  said  summons 
attached  to  a  copy  of  the  complaint  in  said  action,"  and 
that  this  statement  does  not  show  that  he  delivered  to  each 
of  the  defendants  a  copy  of  the  complaint  and  summons,  but 
that,  for  aught  that  appears  therefrom,  he  may  have  deliv-* 
ered  but  one  copy  to  the  two  of  them  for  their  joint  behoof, 
and  that  this  latter  form  of  service  would  not  be  a  legal 
service.  It  must  be  admitted  that  the  affidavit  of  service 
is  ambiguous  on  this  point.  But  here  again  there  is  no 
affirmative  statement  that  but  one  copy  was  delivered  to 
the  two  defendants,  and  proof  that  each  received  a  separate 
copy  would  not  be  contradictory  of  the  affidavit,  but  would 
be  in  harmony  therewith.  The  recital  in  the  judgment  and 
the  presumption  of  law  come  to  the  aid  of  the  specific  proof 
appearing  in  the  record,  and  it  is  to  be  presumed  from 
the  recital  that  from  other  evidence  satisfactory  to  the 
court  it  appeared  that  each  of  the  defendants  at  the  time  of 
the  service  received  a  copy  of  the  summons  and  complaint: 
Sacramento  Bank  v.  Montgomery,  146  Cal.  745,  81  Pac. 
'^^i  138 ;  People  v.  Davis,  143  Cal.  673,  77  Pac.  651 ;  Freeman 
on  Judgments,  sec.  130.  It  may  be  added  that  in  Reavis 
V.  Cowell,  56  Cal.  588,  it  was  held  that  a  statement  of  the 
venue  therein  is  not  necessary  to  the  validity  of  an  affidavit. 
The  citation  of  authority  holding  that  the  sufficiency  of  such 
proof  of  service  may  be  inquired  into  upon  a  direct  appeal 
from  the  judgment  does  not  detract  from  the  force  of  the 
principles  above  stated.  They  have  no  application  to  cases 
where  the  attack  is  coUateraL 
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The  next  question  is  whether  or  not  the  deed  to  the  de- 
fendant from  the  state  of  California  is  valid  and  sufficient  to 
show  the  vesting  of  S^'monds'  title  in  the  defendant.  There 
was  no  other  evidence  tending  to  show  that  the  title  of 
Symonds  had  been  transferred  to  the  defendant,  no  deed  to 
the  state  having  been  introduced,  and  the  sufficiency  of  this 
deed  as  evidence  of  such  transfer  must  depend  on  the  suffi- 
ciency of  the  recitals  in  the  deed  to  prove  a  previous  trans- 
fer of  the  title  from  Symonds  to  the  state.  The  deed 
introduced  did  not  purport  to  transfer  title  from  Symonds 
to  the  state.  Its  purport  and  its  only  efficacy  as  a  convey- 
ance was  to  transfer  the  title  of  the  state,  such  as  it  had,  to 
the  defendant.  It  contained  a  great  many  recitals  of  matters 
of  fact,  and  among  other  things  stated  that  in  the  year  1894 
the  land  w^as  the  property  of  Symonds,  and  was  regularly 
assessed  to  him  for  the  taxes  of  that  year,  which  he  failed  to 
pay  when  due;  that  the  land  was  then  advertised  and  sold 
for  the  payment  of  such  taxes,  then  delinquent,  on  July 
3,  1895,  and  was  on  that  day,  in  pursuance  of  said  proceed- 
ings, sold  to  the  state  of  California  for  the  nonpayment  of 
said  taxes;  and  that  afterward,  on  August  1,  1901,  in  pursu- 
ance of  said  sale,  there  having  been  no  redemption  there- 
from, the  tax  collector  of  the  county  duly  executed  a  deed 
conveying  to  the  state  all  the  said  property,  which  deed  was 
duly  recorded  and  thereupon  filed  in  the  office  of  the  state 
controller.  Further  recitals  were  made  to  the  effect  that  the 
controller  thereafter  authorized  the  tax  collector  of  Kern 
county  to  sell  said  l;ind  at  public  auction,  in  the  manner  pro- 
vided by  law;  that  the  tax  collector  had  accordingly  adver- 
tised it  for  sale,  and,  the  defendant  being  the  highest  bidder, 
had  sold  it  to  him  for  the  sum  of  twelve  dollars.  The  con- 
tention of  the  respondent  is  that  these  recitals  contained  in 
the  deed  ^^^  from  the  tax  collector  to  the  defendant  are  suf- 
ficient evidence  of  the  previous  sale  of  the  interest  of  Sy- 
monds to  thQ  state  at  the  sale  for  delinquent  taxes  and  of 
the  deed  of  the  tax  collector  to  the  state  in  pursuance 
thereof. 

This  claim  cannot  be  sustained.  The  only  authority  for 
such  a  proposition  is  found  in  sections  3897  and  3898  of  the 
Political  Code.  Section  3897  provides  that  whenever  the 
state  has  become  the  owner  of  any  property  sold  for  taxes, 
and  the  deed  to  the  state  lias  been  filed  with  the  controller, 
Am.  St.  Rep.,  Vol.  113—19 
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as  provided  in  section  3785,  the  controller  may  thereupon 
in  writing  authorize  the  tax  collector  of  the  county  to  sell 
the  property  or  any  part  thereof  as  he  may  deem  advisable, 
at  public  auction  for  cash,  after  certain  prescribed  notice  of 
the  sale,  and  that  the  tax  collector  may  thereupon  sell  the 
same  in  the  manner  prescribed.  Section  3898  provides  what 
shall  be  done  with  the  money  received  at  such  sale,  and 
thereupon  proceeds  as  follows:  "On  receiving  the  amount 
bid,  as  prescribed  by  the  preceding  section,  the  tax  collector 
must  execute  a  deed  to  the  purchaser,  reciting  the  facts  nec- 
essary to  authorize  such  sale  and  conveyance,  which  deed 
shall  convey  all  the  interest  of  the  state  in  and  to  such  prop- 
erty, and  shall  be  prima  facie  evidence  of  all  the  facts  re- 
cited therein."  This  does  not  go  so  far  as  the  respondent 
contends.  It  cannot  be  allowed  to  have  the  effect  of  operat- 
ing as  proof  of  the  execution  of  a  previous  deed  whereby  the 
title  of  the  taxpayer  had  been  transferred  from  him  to  the 
state.  It  would  be  most  extraordinary  if  it  had  been  in- 
tended to  provide  that  proof  of  such  divestiture  of  title  to 
property  could  be  made  by  the  mere  ex  parte  recital  of  an 
executive  officer  set  forth  in  a  subsequent  conveyance  to 
which  the  owner  was  not  a  party.  No  such  purpose  was 
contemplated  by  the  legislature.  The  statement  that  the  deed 
should  be  prima  facie  evidence  of  all  facts  recited  therein 
cannot  enlarge  the  office  of  such  recitals  so  as  to  make  them 
evidence  of  facts  not  required  to  be  recited  therein.  The  re- 
quirement that  the  deed  shall  recite  the  facts  necessary  to 
authorize  the  sale  and  conveyance  refers  only  to  the  facts 
necessary  to  authorize  the  tax  collector  to  sell  the  title  of 
the  state,  the  title  which  the  state  had  previously  acquired. 
It  does  not  authorize  or  require  the  recital  of  the  chain  of 
title  or  of  the  facts  and  proceedings  whereby  the  state  ob- 
tained title  to  the  property.  ^^^  Evidence  of  those  facts  is 
provided  for  by  section  3787,  referring  to  the  deed  of  the  tax 
collector  to  the  state  when  the  tax  sale  is  not  redeemed.  It 
declares  such  deed  to  be  "conclusive  evidenceT  of  the  regu- 
larity of  all  other  proceedings  from  the  assessment  by  the 
assessor,  inclusive,  up  to  the  execution  of  the  deed."  The 
recitals  required  by  the  provisions  of  section  3898,  above 
quoted,  refer  to  the  authorization  of  the  sale  by  the  con- 
troller, and  the  proceedings  for  the  sale  made  in  pursuance 
of  such  authority,  and  perhaps  of  the  fact  of  the  filing  of 
the  deed  in  the  office  of  the  controller,  those  being  acts  oc- 
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curring  subsequent  to  the  vesting  of  title  in  the  state,  and 
the  latter  being  necessary  to  give  the  controller  authority  to 
act  in  the  matter.  So  far  as  it  recites  other  matters,  it  is 
ineffectual  as  evidence,  and  the  proof  of  the  defendant  was 
therefore  not  sufficient  to  show  that  he  had  acquired  the  title 
of  the  original  owner,  Symonds. 

Other  questions  are  presented  and  argued  which  are  not 
necessary  to  the  decision  of  this  appeal,  but  which  may  arise 
upon  a  new  trial  in  the  lower  court.  As  we  cannot  perceive 
with  certainty  precisely  what  questions  will  arise,  nor  the 
particular  phase  of  them  that  may  be  presented,  we  cannot 
discuss  them  intelligently,  and  we  therefore  refrain  from 
expressing  any  opinion  thereon.  The  findings  that  the  de- 
fendant is  the  owner  of  the  land  and  that  the  plaintiff  is  not 
the  owner  thereof  are  not  sustained  by  the  evidence  and  the 
motion  for  a  new  trial  should  have  been  granted. 

The  order  denying  a  new  trial  is  reversed. 

Angellotti,  J.,  and  McFarland,  J.,  concurred. 


When  Judicial  Proceedings  are  Collaterally  Attacked,  all  intendments 
and  presumptions  are  in  their  favor:  In  re  Sullivan's  Estate,  40 
Wash.  202,  111  Am.  St.  Rep.  895,  and  eases  cited  in  the  cross-reference 
note  thereto.  A  judgment  of  a  court  of  general  jurisdiction  cannot 
be  collaterally  attacked,  unless  the  record  affirmatively  shows  want  of 
jurisdiction:   Sodini  v.  Sodini,  94  Minn.  301,  110  Am.  St.  Rep.  371. 

The  Fact  of  Service  of  Process,  not  the  Proof  thereof,  gives  a 
court  jurisdiction:  Burke  v.  Interstate  Sav.  etc.  Assn.,  25  Mont.  313, 
87  Am.  St.  Rep.  416,  and  cases  cited  in  the  cross-reference  note 
thereto. 


LYON  V.  UNITED  MODERNS. 

[148  Cal.  470,  83  Pac.  804.] 

APPEAL — Waiver  of  Error  in  Denying  Nonsuit. — Any  error  in 
denying  a  motion  for  a  nonsuit  is  waived,  so  far  as  the  defendant's 
evidence  supplies  the  defects  in  the  plaintiff's  proofs,     (pp.  292,  293.) 

BENEFIT  SOCIETY — Sufficiency  of  Proofs  of  Death.— A  re- 
quirement in  a  certificate  of  insurance  in  a  benefit  society  of  "sat- 
isfactory proof  of  the  death  of  the  member  and  of  the  identity  and 
right  of  the  claimant  and  of  the  validity  of  the  claim,"  does  not 
exact  a  showing  of  the  validity  of  the  certificate,  but  only  the  proof 
of  the  death  of  the  member  and  of  the  claimant's  right  and  identity 
to  such  benefit  as  the  certificate  stipulates,     (p.  294.) 

BENEFIT  SOCIETY— False  Report  by  Medical  Examiner.— If 
an  applicant  for  membership  in  a  benefit  society  makes  truthful  an- 
swers to  questions  concerning  specific  diseases,  but  the  medical  exam- 
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iner  incorrectly  transcribes  tLem  in  his  report,  the  society  is  estopped 
to  assert  the  falsity  of  the  answers  as  a  defense  to  an  action  on  the 
certificate  of  insurance,     (p.   296.) 

BENEFIT  SOCIETY — Prior  Eejection  of  Member. — A  fraternal 
association,  such  as  the  Woodmen  of  the  World,  is  not  a  "company" 
within  the  meaning  of  a  question  to  an  applicant  for  a  benefit  cer- 
tificate, "Has  any  proposal  or  application  to  insure  your  life  ever 
been  made  to  any  company  upon  which  a  policy  has  not  issued!" 
(p.    297.) 

J.  W.  McKinley,  for  the  appellant. 

Frank  James  and  Bernard  Potter,  for  the  respondent. 

471  ANGELLOTTI,  J.  This  is  an  appeal  from  an  order 
denying  defendant's  motion  for  a  new  trial,  in  an  action 
brought  by  plaintiff  to  recover  on  a  benefit  certificate  of  mem- 
bership of  her  deceased  husband,  issued  by  defendant  cor- 
poration. Defendant  is  one  of  the  many  fraternal  mutual 
beneficial  associations  existing  in  this  country  ^-hich  pay  bene- 
fits to  '*''^  the  beneficiaries  named  in  the  certificate  of  mem- 
bership, upon  the  death  of  a  member,  in  such  amount  as  may 
be  set  forth  in  the  certificate.  Deceased  became  a  member  of 
one  of  the  subordinate  lodges  of  defendant  in  September,  1901, 
when  a  certificate  of  membership  was  issued,  under  the  terms 
of  which  it  was  agreed  that  three  thousand  dollars  should  be 
paid  plaintiff  within  ninety  days  after  "satisfactory  proof 
of  the  doath  of  said  member,  and  of  the  identity  and  right 
of  claimant  and  of  the  validity  of  the  claim,"  provided,  of 
course,  that  such  certificate  remained  in  force  at  the  time  of 
his  death.  Deceased  died  December  29,  1901.  It  was  in  effect 
admitted  on  the  trial  that  the  certificate  was  in  full  force  at 
the  date  of  his  death,  if  it  was  not  void  in  its  inception  by 
reason  of  alleged  misrepresentations  made  by  the  deceased  in 
his  application  for  membership. 

1.  The  first  point  made  by  defendant  for  a  reversal  of  the 
order  is  that  the  court  erred  in  denying  its  motion  for  a 
nonsuit,  made  at  the  close  of  plaintiff's  evidence,  upon  the 
ground  that  plaintiff  had  not  shown  that  satisfactory  proof 
had  been  made  to  defendant  of  her  right  or  the  validity  of 
her  claim.  Without  considering  the  question  as  to  whether 
the  admissions  made  by  defendant  in  its  answer  and  its  stip- 
ulation at  the  commencement  of  the  trial  sufficiently  showed 
such  compliance  with  this  requirement  as  was  necessary  to 
make  a  prima  facie  case  for  plaintiff,  we  think  there  is  noth- 
ing in  the  point  made.     Defendant  did  not  rest  its  case  upon 
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the  denial  of  the  motion  for  nonsuit,  but  introduced  evidence 
in  its  own  behalf.  So  far  as  the  evidence  introduced  by  de- 
fendant supplied  any  defects  in  plaintiff's  proof,  any  error 
in  denying  the  motion  for  nonsuit  was  waived :  Scrivani  v. 
Dondero,  128  Cal.  31,  60  Pac.  463 ;  Russell  v.  Pacific  Can.  Co., 
116  Cal.  527,  48  Pac.  616;  Sehlessinger  v.  Mallard,  70  Cal. 
326,  11  Pac.  728. 

Defendant  introduced  in  evidence  the  proofs  of  death  which 
were  in  fact  made.  These  proofs  were  made  on  blanks  fur- 
nished by  the  defendant,  and,  in  accordance  with  the  laws  of 
defendant,  by  officers  of  the  subordinate  lodge  of  which  de- 
ceased was  a  member,  and,  concededly,  prima  facie  fully  es- 
tablished the  rights  of  plaintiff  to  payment,  except  for  one 
reason.  The  proofs  were  written  on  forms  prepared  ^''^  by 
the  defendant  for  that  purpose,  and  in  answer  to  certain  ques- 
tions propounded  thereon,  the  claimant  and  physician  stated 
that  deceased  had  nearly  one  year  before  making  his  applica- 
tion for  membership  been  treated  by  a  physician  "for  cold 
and  a  slight  touch  of  pleurisy,"  while  in  the  medical  exam- 
iner's report,  which  was  made  a  part  of  his  application  for 
membership,  in  answer  to  a  question  as  to  whether  he  had 
ever  had  any  of  forty -five  enumerated  "diseases,"  including 
''pleurisy,"  the  answer,  *'No,"  had  been  written  after  each 
named  disease.  Concededly,  by  virtue  of  certain  provisions 
of  the  contract,  the  certificate  was  void,  if  the  deceased  had 
in  his  application  made  material  misrepresentations  in  his 
answers  to  the  questions  propounded  on  the  application  blank. 
It  is  now  claimed  that  the  blank  showed  such  a  misrepresen- 
tation, and  that  hence  the  proofs  furnished  as  to  the  validity 
of  the  claim  were  not  "satisfactory."  The  real  point  thus 
appears  to  be  that,  under  the  terms  of  the  certificate,  no  ac- 
tion could  be  maintained  by  plaintiff  on  this  certificate,  until 
she  made  to  the  company  such  a  showing  as  ought  reasonably 
to  satisfy  defendant's  officers  that  the  defendant  had  no  good 
defense  against  the  claim  on  the  ground  of  misrepresentation 
made  in  the  application  for  membership.  We  are  satisfied 
that  the  contract  required  no  such  proof  on  the  part  of  the 
claimant  as  a  prerequisite  to  the  maintenance  of  an  action. 
The  words  "and  of  the  identity  and  right  of  claimant  and 
of  the  validity  of  the  claim"  all  have  reference  solely  to  her 
claim  that  she  is  the  beneficiary  named  in  the  certificate,  and 
entitled  to  recover  thereon  if  the  certificate  was  in  force  at 
the  death  of  the  insured,  and  cannot  reasonably  be  construed 
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as  requiring  a  showing  as  to  the  validity  of  the  certificate  is- 
sued to  the  deceased.  Proof  of  death  and  proof  of  the  claim- 
ant's right  and  identity  to  such  benefit  as  was  stipulated  by 
the  certificate  were  the  only  requisites.  If  the  proof  showed 
facts  of  which  defendant  might  avail  itself  as  a  defense  to  an 
action  on  the  certificate,  this  would  not  derogate  from  the 
sufficiency  of  the  proofs  in  either  respect,  or  bar  the  bring- 
ing of  an  action:  Insurance  Co.  v.  Rodel,  95  U.  S.  232,  24  L. 
ed.  433. 

2.  The  medical  examiner's  report  showed,  as  already  in- 
dicated, the  answer  "No"  to  the  question:  "(3)  Have  you 
ever  had  any  of  the  following  diseases  ?  Answer  yes  or  no  in 
*'^  each  space,  and  give  particulars  under  the  head  of  re- 
marks: ....  Pleurisy."  Some  forty-five  so-called  diseases 
were  here  enumerated.  It  further  showed  the  following  ques- 
tion and  answer,  viz.:  **(6)  Have  you  consulted  or  been  ad- 
vised by  any  physician  regarding  your  health  within  the  last 
five  years?  If  so,  whom,  when,  and  for  what  ailment?  A. 
Grippe,  1900.  Dr.  La  Doux."  It  appeared  from  the  evidence 
that  all  the  answers  in  this  very  lengthy  report  were  written 
by  the  medical  examiner  of  defendant  in  the  presence  of  the 
applicant,  and  as  the  result  of  his  inquiry  of  the  applicant, 
and  that  the  applicant  was  then  called  upon  to  sign,  and  did 
sign,  a  statement  at  the  end,  to  the  effect  that  he  warranted 
the  "answers  as  written  to  the  above  questions  put  by  the 
medical  examiner  are  full,  complete  and  true,  and  the  same 
shall  be  made  a  part  of  the  herein  referred  to  application  for 
membership."  In  the  application  proper" was  a  similar  war- 
ranty followed  by  this  statement :  * '  And  I  do  hereby  acknowl- 
edge and  consent  and  agree  that  any  untrue  statement  made 
herein  by  me  or  on  my  behalf,  or  to  any  medical  examiner, 
whether  written  by  my  own  hand  or  not,  or  any  concealments 
of  facts  by  me  or  anyone  else,  shall  forfeit  and  cancel  all  rights 
to  any  benefit  under  the  above-named  application."  The 
certificate  recited  that  it  was  issued  "in  consideration  of  the 
statement  made  in  the  application  for  beneficiary  certificate, 
and  in  answer  to  questions  asked  in  the  medical  blank  (the 
truth  of  which  said  member  guarantees)."  There  was  evi- 
dence tending  to  show  that  during,  or  while  convalescing  from 
the  attack  of  "grippe"  referred  to  in  the  medical  report,  the 
deceased  had  a  pleural  pain,  "not  so  very,  very  severe,"  the 
attending  physician  testified,  *  *  but  a  little  touch  of  pleurisy. ' ' 


Jan.  1906.]  Lyon  v.  United  Moderns.  295 

The  physician  further  testified  that  there  was  not  much  in- 
flammation, hardly  any  fever,  that  it  was  not  "regular  pleu- 
risy," just  "the  very  first  symptoms  of  pleurisy,"  and  "it 
terminated  there"  at  once.  The  evidence  in  regard  to  the 
mattea*  is  such  that  a  jury  might  well  have  been  warranted  in 
concluding  that  the  applicant  had  never  had  the  "disease"  of 
' '  pleurisy ' '  within  the  meaning  of  the  question  relative  there- 
to, and  that  the  written  answer  was  therefore  not  false.  But 
in  view  of  evidence  admitted  and  instructions  of  the  trial 
court,  we  are  not  able  to  determine  that  they  so  concluded. 
The  "^"^^  plaintiff  was  allowed,  over  defendant's  objection,  to 
show  what  took  place  between  the  medical  examiner  and  the 
applicant  at  the  time  the  medical  report  was  written.  Under 
this  ruling  plaintiff  testified  that  all  the  medical  examiner 
asked  the  applicant  as  to  diseases  was  whether  "he  had  ever 
been  sick  any,"  and  that  the  applicant  answered  that  he  had 
never  had  anything  but  smallpox  and  typhoid  fever,  "until 
January,  1901,  he  had  the  grippe  and  a  slight  attack  of 
pleurisy,"  and  that  the  examiner  did  not  say  anything,  but 
simply  apparently  wrote  down  the  answers.  The  only  other 
testimony  regarding  this  interview  was  that  of  the  examiner, 
who  admitted  that  plaintiff  was  present  during  at  least  a  por- 
tion of  the  interview,  and  who  said  he  had  no  recollection  of 
the  applicant  saying  anything  about  pleurisy,  and  that  he 
could  not  say  as  to  whether  he  asked  the  applicant  as  to  each 
of  the  diseases  enumerated  on  the  blank;  that  it  was  his 
custom  so  to  do,  and  always  to  write  down  the  full  reply. 

Upon  this  matter  the  court  instructed  the  jury  in  effect 
that  if  the  applicant  had  prior  to  the  application  been  afflicted 
with  the  disease  of  "pleurisy,'.'  and  that  when  asked  whether 
he  had  ever  had  such  disease,  answered  "No,"  his  statement 
would  be  a  misrepresentation  of  a  material  fact,  which  would 
avoid  the  policy,  and  that  if,  on  the  other  hand,  he  told  the 
examiner  that  he  had  "an  attack,  slight  or  otherwise,  of 
pleurisy,  and  the  medical  examiner  either  neglected  or  omitted 
to  write  the  answer  in  his  report,"  the  insured  was  not  re- 
sponsible for  such  omission  or  neglect,  unless  he  had  actual 
knowledge  of  the  fact  that  the  ausvver  had  been  imperfectly 
or  incorrectly  written.  There  was  no  pretense  that  he  had 
any  actual  knowledge  of  the  contents  of  said  report,  or  that 
he  had  been  asked  to  read  the  same,  or  to  do  anything  but 
sign  his  name  to  the  statement  at  the  end  thereof.     There  was 
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no  error  in  the  action  of  the  court  in  admitting  this  evidence, 
or  in  giving  this  instruction. 

In  Cooley  's  Briefs  on  the  Law  of  Insurance  (volume  3,  page 
2594)  it  is  said:  "From  an  examination  of  the  cases  the  fol- 
lowing propositions  may  be  regarded  as  established  by  the 
weight  of  authority :  "Where  the  insured,  in  good  faith,  makes 
truthful  answers  to  the  questions  contained  in  the  application, 
but  his  answers,  owing  to  the  fraud,  mistake,  or  negligence  of 
the  agent  filling  out  the  application,  are  incorrectly  tran- 
scribed, ^''^  the  company  is  estopped  to  assert  their  falsity  as 
a  defense  to  the  policy.  The  acts  of  the  agent,  whether  he  is 
a  general  agent  with  power  to  issue  policies,  a  soliciting  agent, 
or  merely  medical  examiner  for  the  company,  are  in  this  re- 
spect the  acts  of  the  company,  and  he  cannot  be  regarded  as 
the  agent  of  the  insured,  though  it  is  so  stipulated  in  the  ap- 
plication or  policy." 

An  examination  of  many  of  the  authorities  satisfies  us  that 
while  there  is  some  conflict  in  the  cases  on  some  of  the  mat- 
ters included  in  this  statement,  the  great  weight  of  authority 
is  with  the  statement  as  a  whole,  where  the  insured  acts  in 
good  faith  and  is  himself  without  fault.  This  court  has  al- 
ready indicated  its  support  of  the  rule  enunciated.  In  ]\Tenk 
v.  Home  Ins.  Co.,  76  Cal.  53,  9  Am.  St.  Rep.  158,  14  Pac.  837, 
18  Pac.  117,  a  fire  insurance  case,  it  said:  "The  only  point  in 
the  offered  testimony  was  that  if  the  agent,  knowing  all  the 
essential  facts,  made  out  the  application  for  plaintiff,  the 
company  cannot  take  advantage  of  defective  statements  con- 
tained in  it  as  not  complying  with  the  requirements  of  the 
company,  nor  would  misstatements  be  fatal  to  the  claim  of 
plaintiff  which  the  agent  well  knew  to  be  false  when  he  made 
out  the  application,  received  the  money  of  the  applicant,  and 
issued  the  policy.  The  tendency  of  the  decisions  is  plainly  to 
hold  all  these  conditions  waived  which,  to  the  knowledge  of 
the  agent,  would  make  the  policy  void  as  soon  as  delivered. 
Otherwise  the  company  would  knowingly  receive  the  money  of 
the  applicant  without  value  returned,  and  the  whole  transac- 
tion would  be  a  palpable  fraud":  See,  also,  Wheaton  v.  North 
British  etc.  Co.,  76  Cal.  415,  9  Am.  St.  Rep.  216,  18  Pac.  758 ; 
Maxson  v.  Llewelyn,  122  Cal.  195,  199,  54  Pac.  732 ;  Bayley 
V.  Employers'  etc.  Corp.,  125  Cal.  345,  58  Pac.  7;  Parrish 
V.  Rosebud  etc.  Co.,  140  Cal.  635,  74  Pac.  312.  In  Maxson  v. 
Llewelyn,  122  Cal.  195,  54  Pac.  732,  it  is  pointed  out,  quoting 
approvingly  from  Union  etc.  Ins.  Co.  v.  Wilkinson,  13  Wall. 
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222,  20  L.  ed.  617,  that  this  principle  does  not  admit  oral  tes- 
timony to  vary  or  contradict  that  which  is  in  writing,  but  it 
goes  upon  the  idea  that  the  writing  was  procured  under  such 
circumstances  by  the  other  side  as  estops  that  side  from  using 
it  or  relying  on  its  contents — not  that  it  may  be  contradicted 
by  oral  testimony,  but  that  it  may  be  shown  by  such  testimony 
that  it  cannot  be  lawfully  used  against  the  '*'"''  party  whose 
name  is  signed  to  it.  The  rule  is  as  applicable  to  life  and 
accident  insurance  as  it  is  to  fire  insurance,  and,  where  the 
applicant  is  not  a  member  until  after  the  making  of  his  ap- 
plication, to  mutual  fraternal  societies  as  it  is  to  what  is 
known  as  "regular  insurance." 

3.  On  the  application  proper  the  answers  to  the  printed 
questions  were  written  by  an  officer  of  defendant,  and  the 
paper,  when  so  completed,  was  handed  to  the  applicant  for 
signature  and  signed  by  him.  The  following  question  was 
contained  thereon,  viz.:  "(7)  Has  any  proposal  or  applica- 
tion to  insure  your  life  ever  been  made  to  any  company,  or 
agent,  or  medical  examiner,  upon  which  a  policy  has  not  been 
issued?  If  so,  state  full  particulars."  The  written  answer 
was  "No."  The  defendant  sought  to  show  that  in  December, 
1900,  deceased  had  applied  for  membership  in,  and  a  death 
benefit  certificate  from,  the  "Woodmen  of  the  World,"  a  well- 
known  fraternal  association,  which,  as  a  part  of  its  plan,  is- 
sued death  benefit  certificates  similar  in  all  particulars  ma- 
terial to  the  question  here  presented  to  those  of  this  defend- 
ant, and  that  his  application  had  been  disapproved  by  the 
"head  physician"  of  the  order,  and  no  certificate  had  ever 
been  issued  thereon.  The  trial  court  sustained  the  objection 
made  to  all  such  testimony,  and  this  ruling  is  assigned  as  er- 
ror. We  are  of  the  opinion  that  the  "Woodmen  of  the 
World"  was  not  a  "company,"  within  the  meaning  of  the 
question  on  the  application  blank,  and  that  therefore  the 
offered  evidence  was  not  material.  There  is  some  conflict  in 
the  cases  as  to  whether  a  question  of  the  general  character  of 
the  one  under  consideration  should  be  held  to  refer  to  any 
organization  other  than  regular  insurance  companies,  or 
whether  it  also  includes  fraternal  associations  organized  for 
the  purpose  of  mutual  protection  and  relief  of  its  members 
and  for  the  payment  of  stipulated  sums  of  money  on  the 
death  of  the  members ;  but  where  the  (juestiou  stated  on  the 
application  blank  is  as  uncertain  in  its  terms  as  the  one  un- 
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der  consideration  the  better  reasoning  appears  to  be  in  favor 
of  excluding  all  except  regular  insurance  companies. 

It  must  be  recognized  that  the  rule  applicable  in  the  con- 
struction of  insurance  contracts  of  construing  the  contract 
in  favor  of  the  assured  and  against  the  insurer,  where  it  is 
^'^^  reasonably  susceptible  of  such  construction,  is  applicable 
in  such  cases,  and  therefore,  as  said  in  one  of  the  cases,  *  *  where 
an  insurance  company  or  association  seeks  to  avoid  a  policy 
or  certificate  of  membership  on  the  ground  of  falsity  in  an 
answer  to  a  question  which  is  by  the  terms  of  the  contract 
made  material,  the  court  will  construe  the  question  and  an- 
swer strictly  as  against  the  company,  and  liberally  with  refer- 
ence to  the  insured, ' '  and  * '  if  any  construction  can  reasonably 
be  put  on  the  question  and  the  answer  such  as  will  avoid  a 
forfeiture  of  the  policy  on  the  ground  of  falsity  of  the  an- 
swer, that  construction  will  be  given,  and  the  policy  will  be 
sustained":  Newton  v.  Southwestern  Mut.  Life  Assn.,  116 
Iowa,  311,  90  N.  W.  73.  The  law  of  this  state  recognizes  a 
distinction  between  regular  insurance  companies  and  such 
associations,  which  are  not  conducted  for  profit,  by  declar- 
ing the  associations  "not  to  be  insurance  companies  in  the 
sense  and  meaning  of  the  insurance  laws  of  this  state,"  and 
exempting  them  from  the  provisions  of  such  insurance  laws 
(Civ.  Code,  sec.  451;  Marshall  v.  Grand  Lodge,  133  Cal.  686, 
66  Pac.  25)  ;  and  there  is  such  a  difference  between  the  two 
classes  as  to  reasonably  justify  one  in  concluding  that  an  as- 
sociation or  order  of  the  class  mentioned  is  not  an  *  *  insurance 
company"  within  the  general  acceptation  of  that  term.  If 
this  be  so,  the  applicant  here  was  justified  in  concluding  that 
only  regular  insurance  companies  were  meant  by  the  ques- 
tion, and  we  must  construe  the  question  as  calling  for  noth- 
ing more.  If  the  association  wanted  anything  more,  it  would 
have  been  a  simple  matter  for  it  to  have  framed  the  question 
on  its  carefully  prepared  blank  in  terms  so  precise  and  defi- 
nite as  to  have  left  no  room  for  doubt.  Again,  quoting  from 
Newton  v.  Southwestern  Mut.  Life  Assn.,  116  Iowa,  311,  90 
N.  W,  73:  "When  an  applicant  for  insurance  answers  cate- 
gorically the  questions  asked,  and  his  answers  are  correct  in 
any  view  of  the  question  which  can  be  reasonably  taken,  then 
the  insurance  company  or  association,  as  the  case  may  be, 
ought  not  to  be  allowed  to  escape  its  liability  on  the  ground 
that  the  answer  is  false":  See,  also.  Fidelity  Mutual  Life 
Assn.  V.  Miller,  92  Fed.  63,  34  C.  C.  A.  211;  Pennsylvania 
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Mut.  etc.  Co.  V.  Mechanics'  etc.  Trust  Co.,  72  Fed.  413,  19  C. 
C.  A.  286 ;  3  Cooley's  Briefs  on  the  Law  of  Insurance,  p.  2079. 

^'^^  A  contrary  view  of  the  matter  has  been  taken  by  the 
New  York  court  of  appeals  in  Alden  v.  Supreme  Tent,  178 
N.  Y.  535,  71  N.  E.  104,  where  the  question  was,  "Have  you 
ever  been  rejected  by  any  life  insurance  company  or  asso- 
ciation?" and  also  by  the  supreme  court  of  that  state:  Mc- 
Collum  V.  Mutual  Life  Ins.  Co.,  55  Hun,  103,  8  N.  Y.  Supp. 
249.  It  will  be  observed  that  the  question  in  the  New  York 
court  of  appeals  case  included  the  word  "association"  as  well 
as  "company,"  which  might  reasonably  be  held  to  indicate 
more  to  the  applicant.  In  Bruce  v.  Connecticut  INIut.  Life 
Ins.  Co.,  74  Minn.  310,  77  N.  W.  210,  the  question  was,  "Has 
any  company  or  association  ever  declined  or  postponed  grant- 
ing or  receiving  insurance  on  your  life,  either  for  any  particu- 
lar amount,  or  in  any  particular  form,"  and  it  was  held  that 
the  question  included  fraternal  associations  issuing  death  ben- 
efit certificates.  Here,  again,  the  question  was  so  unlike  the 
one  involved  in  this  case  as  to  present  an  entirely  different 
question.  We  are  of  the  opinion  that  where  the  question 
'asked  is  materially  the  same  as  the  one  we  are  considering,  the 
other  line  of  authorities  is  supported  by  the  better  reasoning. 

4.  Complaint  is  made  that  the  trial  court  refused  to  give 
to  the  jury  the  following  instruction,  viz. :  ' '  The  burden  rests 
upon  each  party  to  establish  by  preponderance  of  evidence 
affirmative  allegations  of  its  pleadings.  In  this  case  the  plain- 
tiff claims  that  the  fact  that  James  B.  Lyon  had  had  pleurisy 
was  communicated  to  defendant,  and  the  burden  rests  upon 
plaintiff  to  show  that  such  fact  was  communicated  to  defend- 
ant."  Regardless  of  the  question  as  to  where  the  burden 
lay  to  show  the  facts  constituting  an  estoppel,  we  are  of  the 
opinion  that  the  court  was  justified  in  refusing  the  requested 
instruction,  for  the  reason  that  it  assumed  a  fact  that  under 
the  evidence  was  in  issue  and  for  the  jury  to  decide — viz., 
that  the  applicant  had  suffered  from  the  disease  of  "pleu- 
risy." As  we  have  already  shown,  the  evidence  was  such  as 
to  warrant  a  conclusion  that  he  had  not  had  such  disease 
within  the  meaning  of  the  printed  question,  but  had  had  only 
the  first  symptoms  thereof — had  only  been  threatened  with 
the  same.  The  question  as  to  whether  he  had  the  disease  was 
one  of  the  questions  submitted  to  the  jurj'  for  deci.sion  by  the 
charge  of  the  court.  The  requested  instruction  in  effect  de- 
clared it  to  be  a  fact  that  the  deceased  had  the  disease,  and 
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'*^^  that  the  answer,  as  written  on  the  medical  examiner's  re- 
port, was  false.  "We  are  also  satisfied  that,  under  the  circum- 
stances shown  by  the  record,  the  defendant  could  not  have 
been  prejudicially  affected  by  the  absence  of  any  specific 
instruction  as  to  where  the  burden  of  proof  rested  to  show  an 
estoppel  in  the  respect  designated. 

5.  Various  other  rulings  of  the  trial  court  in  the  matter 
of  instructions  are  complained  of,  but  we  find  none  that  re- 
quires special  mention.  As  to  defendant's  other  requested  in- 
structions, so  far  as  proper,  they  appear  to  have  been  fully 
covered  by  other  instructions  given,  and  those  portions  of  the 
charge  of  the  court  that  are  complained  of  were  in  accord 
with  the  views  we  have  already  expressed  in  discussing  the 
question  as  to  the  right  of  the  plaintiff  to  show  that  the  an- 
swers given  by  the  applicant  to  the  medical  examiner  were 
correct,  and  the  quastion  as  to  whether  the  "Woodmen  of 
the  World"  was  an  insurance  company  within  the  meaning  of 
the  phrase  used  in  the  printed  application. 

The  order  appealed  from  is  affirmed. 

Shaw,  J.,  and  McFarland,  J.,  concurred. 
Hearing  in  Bank  denied. 


If  an  Applicant  for  Insurance  gives  truthful  answers  to  a  medical 
examiner  appointed  by  the  insurer,  and  the  examiner  omits  to  insert 
them  in  his  report,  or  incorrectly  transcribes  them  therein,  the  policy 
subsequently  issued  is  not  invalidated  thereby:  See  the  monographic 
note  to  Johnson  v.  Aetna  Ins.  Co.,  107  Am.  St.  Rep.  110. 

As  to  Whether  Benefit  Associations  are  regarded  as  insurance  compan- 
ies, see  Northwestern  etc.  Aid  Assn.  v.  Jones,  154  Pa.  99,  35  Am.  St. 
Rep.  810;  Chartrand  v.  Brace,  16  Colo,  19,  25  Am.  St.  Rep.  235. 
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STONER  V.  ZUCKER. 

[148  Cal.  516,  83  Pac.  808.] 

PAEOL  LICENSE — When  not  Revoca'ble. — Where  one  enters 
upon  the  land  of  another  under  a  parol  license  and  expends  money  or 
labor  in  the  execution  of  the  license,  it  becomes  irrevocable  for  so  long 
a  time  as  the  nature  of  it  calls  for  its  continuance,     (p.  304.) 

A  PAEOL  LICENSE  to  Construct  an  Irrigating  Ditch,  when 
executed  by  the  construction  of  the  ditch,  becomes  in  all  essentials 
an  easement  for  such  length  of  time  as  the  use  itself  may  continue, 
(p.  304.) 

Collier  &  Carnahan,  for  the  appellant. 

E.  W.  Freeman  and  Henry  J.  Stevens,  for  the  respondent. 

»!''  HENSHAW,  J.  Plaintiff  pleaded  that  defendants 
had  entered  upon  his  land  in  1899  under  license,  and  had  con- 
structed thereon  and  thereover  a  ditch  for  the  carrying  of 
water ;  that  he  never  conveyed  or  agreed  to  convey  to  the  de- 
fendants any  right  of  way,  easement,  or  interest  in  the  land 
for  the  purpose,  and  their  right  to  construct  and  maintain 
the  ditch  rested  wholly  upon  this  license;  that  in  1900  he 
served  notice  upon  them  that  the  license  to  construct  and 
operate  the  ditch  had  been  revoked  and  abrogated  by  him. 
Notwithstanding  this  notice  Of  revocation  and  abrogation,  the 
defendants,  disregarding  it,  have  continuously  entered  upon 
plaintiff's  land,  making  repairs  upon  the  ditch  and  restoring 
the  same  where  it  was  broken  and  washed  away,  and  defend- 
ants threaten  to  continue  this  trespass  upon  the  lands  of  the 
plaintiff.  Plaintiff  therefore  prayed  that  the  defendants  be 
adjudged  trespassers  and  be  enjoined  from  the  use  of  the 
ditch  or  from  in  any  manner  entering  upon  the  lands  of  the 
plaintiff  to  repair  or  otherwise  maintain  it.  The  evidence  es- 
tablished without  controversy  that  defendants  constructed 
the  ditch  for  the  purpose  of  carrying  water  for  irrigation  to 
their  own  and  other  lands,  and  had  expended  upon  the  ditch 
the  sum  of  seven  thousand  and  more  dollars.  The  court 
found  that  "a  right  of  way  for  the  construction  and  main- 
tenance of  the  ditch  for  the  purpose  of  taking  water  from 
Santa  Ana  river  for  use  in  connection  with  and  upon  de- 
fendants' lands  was  given  and  granted  by  the  plaintiff  to  the 
defendants,  and  that  the  defendants  are  the  owners  of  a  right 
of  way  for  said  ditch  for  the  purpose  aforesaid."     The  court 
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further  found  that  there  was  a  consideration  for  the  "grant- 
ing of  said  right  of  way,  in  that  defendants  contracted  and 
agreed  with  the  plaintiff  to  deliver  to  and  for  the  use  of  the 
plaintiff  on  his  land  lying  under  said  canal  sufficient  water 
to  irrigate  the  land,  and  the  defendants  have  at  all  times 
delivered  said  water  so  agreed  to  be  delivered."  This  last 
finding  derives  no  support  from  the  evidence,  and  the  first 
finding,  to  the  effect  that  the  plaintiff  "granted"  a  right  of 
way,  can  be  supported  only  upon  the  understanding  that  the 
court  by  "grant"  meant  that  "permission"  was  given  to  de- 
fendants for  the  construction  and  maintenance  of  the  ditch. 
So  construing  the  findings,  the  question  is  squarely  presented 
as  to  the  revocability  or  nonrevocability  of  an  executed  parol 
license,  whose  execution  has  "^^^  involved  the  expenditure  of 
money,  and  where,  from  the  very  nature  of  the  license  given, 
it  was  to  be  continuous  in  use. 

Appellant  contends  that  a  parol  license  to  do  an  act  upon 
the  land  of  the  licensor,  while  it  justifies  anything  done  by 
the  licensee  before  revocation,  is  revocable  at  the  option  of  the 
licensor,  so  that  no  further  acts  may  be  justified  under  it,  and 
this,  although  the  intention  was  to  confer  a  continuing  right, 
and  money  has  been  expended  by  the  licensor  upon  the  faith 
of  the  license ;  and  that  such  a  license  cannot  be  changed  into 
an  equitable  right  on  the  ground  of  equitable  estoppel.  To 
the  support  of  this  proposition  is  offered  authority  of  great 
weight  and  of  the  highest  respectability.  The  argument  in 
brief  is  that  a  license  in  its  very  nature  is  a  revocable  per- 
mission; that  whoever  accepts  that  permission  does  it  with 
knowledge  that  the  permission  may  be  revoked  at  any  time ; 
that  the  rule  cannot  be  changed,  therefore,  because  the  licensee 
has  foolishly  or  improvidently  expended  money  in  the  hope 
of  a  continuance  of  a  license,  upon  the  permanent  continuance 
of  which  he  has  no  right  in  law  or  in  equity  to  rely ;  that  to 
convert  such  a  parol  license  into  a  grant  or  easement  under 
the  doctrine  of  estoppel  is  destructive  of  the  statute  of  frauds, 
which  was  meant  to  lay  down  an  inflexible  rule ;  and  finally, 
that  there  is  no  room  or  play  for  the  operation  of  the  doctrine 
of  estoppel,  since  the  licensor  has  in  no  way  deceived  the 
licensee  by  revocation,  has  put  no  fraud  upon  him,  and  has 
merely  asserted  a  right  which  has  been  absolutely  reserved 
to  him  by  the  very  terms  of  his  permission.  No  one  has  stated 
this  argument  more  clearly  and  cogently  than  Judge  Cooley. 
who,  holding  to  this  construction  of  the  law,  has  expressed 
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it  in  his  work  on  Torts:  Cooley  on  Torts,  2d  ed.,  364.  But 
that  the  same  eminent  jurist  recognized  the  injustice  and  the 
hardship  which  follow  such  a  conclusion  is  plainly  to  be 
seen  from  his  opinion  in  Maxwell  v.  Bay  City  Bridge  Co.,  41 
Mich.  453,  2  N.  W.  639,  where,  discussing  this  subject,  he 
says:  "But  the  injustice  of  a  revocation  after  the  licensee, 
in  reliance  upon  the  license,  has  made  large  and  expensive 
improvements,  is  so  serious  that  it  seems  a  reproach  to  the 
law  that  it  should  fail  to  provide  some  adequate  protection 
against  it.  Some  of  the  courts  have  been  disposed  to  enforce 
the  license  as  a  parol  contract  which  has  been  performed  on 
one  side."  Indeed,  the  learned  jurist  with  equal  accuracy 
****  might  have  stated  that  the  majority  of  courts  have  so  de- 
cided, in  accordance  with  the  leading  case  of  Rerick  v.  Kern, 
14  Serg.  &  R.  267,  16  Am.  Dec.  497.  That  case  was  carefully 
considered,  and  it  was  held  that  it  would  be  to  countenance 
a  fraud  upon  the  part  of  the  licensor  if  he  were  allowed,  after 
expenditure  of  money  by  the  licensee  upon  the  faith  of  the 
license,  to  cut  short  by  revocation  the  natural  term  of  its  con- 
tinuance and  existence,  and  that  under  the  doctrine  of  estop- 
■  pel,  the  licensor  would  not  be  allowed  to  do  this.  The  decision 
was  that  the  licensor  would  be  held  to  have  conveyed  an  ease- 
ment commensurate  in  its  extent  and  duration  with  the  right 
to  be  enjoyed.  In  that  case  there  was  a  parol  license  without 
consideration  to  use  the  waters  of  a  stream  for  a  sawmill,  and 
it  was  held  it  could  not  be  revoked  at  the  grantor's  pleasure, 
where  the  grantee,  in  consequence  of  the  license,  had  erected 
a  mill.  The  court  in  that  case  says,  after  discussion:  "It  is 
to  be  considered  as  if  there  had  been  a  formal  conveyance  of 
the  right,  and  nothing  remains  but  to  determine  its  duration 
and  extent.  A  right  under  a  license,  when  not  specifically 
restricted,  is  commensurate  with  the  thing  of  which  the  licejise 
is  an  accessory."  And  the  court  said  further:  "Having  in 
view  an  unlimited  enjoyment  of  the  privilege,  the  grantee  has 
purchased  by  the  expenditure  of  money  a  right  indefinite  in 
point  of  duration,  which  cannot  be  forfeited  by  a  nonuser 
unless  for  a  period  sufficient  to  raise  the  presumption  of  a 
release.  The  right  to  rebuild  in  case  of  destruction  or  dilapi- 
dation and  to  continue  the  business  on  its  original  footing  may 
have  been  in  fact  as  necessary  to  his  safety,  and  may  have 
been  an  inducement  of  the  particular  investment  in  the  first 
instance. '  * 
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It  will  not  be  necessary  to  multiply  citations  of  authority 
upon  this  point.  It  is  sufficient  to  refer  to  the  very  instruc- 
tive comment  of  Professor  Freeman  on  the  case  of  Rerick  v. 
Kern,  14  Serg.  &  R.  267,  reported  in  16  Am.  Dec,  at  page  497. 
The  learned  author  of  the  note  concludes  his  review  by  saying, 
as  he  shows,  that  "it  will  be  seen  that  the  doctrine  of  the 
principal  case,  though  not  recognized  in  some  of  our  state 
courts,  is,  nevertheless,  expressive  of  the  law  as  administered 
by  the  majority  of  them,  and  that  the  preponderance  of  recent 
judicial  opinions  is  in  harmony  with  the  views  of  Judge  Gib- 
son."  This  court,  in  the  case  of  Flickinger  v.  Shaw,  87  Cal. 
126,  22  «2o  ^jn  gt.  Rep.  234,  25  Pac.  268,  11  L.  R.  A.  234, 
discussed  and  approved  the  case  of  Rerick  v.  Kern,  14  Serg. 
&  R.  267,  16  Am.  Dec.  497.  It  was  not  called  upon  there  to 
pass  upon  the  precise  question  here  presented,  because  in  that 
case  defendant  had  entered  and  expended  money  upon  a  parol 
agreement  to  convey  a  right  of  way,  and  the  court  was  called 
upon  merely  to  decide  in  consonance  with  undisputed  equi- 
table principles  that  that  parol  agreement  was  enforceable, 
but  in  Smith  v.  Green,  109  Cal.  228,  41  Pac.  1022,  the  exact 
principle  here  announced  is  distinctly  recognized,  and  it  is 
said:  "The  general  rule,  no  doubt,  is  that  one  who  rests  his 
claim  to  an  easement  on  a  verbal  contract  alone,  unexecuted 
and  unaccompanied  by  any  other  facts,  has  no  rights  thereto 
which  he  can  enforce.  But  there  are  many  cases  where  a  mere 
parol  license  which  has  been  executed,  and  where  investments 
have  been  made  upon  the  faith  of  it,  has  been  held  irrevocable : 
Gould  on  Waters,  sees.  232,  324."  The  recognized  principle, 
therefore,  is  that  where  a  licensee  has  entered  under  a  parol 
license  and  has  expended  money,  or  its  equivalent  in  labor, 
in  the  execution  of  the  license,  the  license  becomes  irrevoca- 
ble, the  licensee  will  have  a  right  of  entry  upon  the  lands  of 
the  licensor  for  the  purpose  of  maintaining  his  structures, 
or,  in  general,  his  rights  under  his  license,  and  the  license  will 
continue  for  so  long  a  time  as  the  nature  of  it  calls  for.  Thus, 
for  example,  where  the  license  was  to  erect  a  lumber-mill, 
the  license  came  to  an  end  when  the  timber  available  for  use 
at  that  mill  had  been  worked  up  into  lumber.  The  same 
has  been  held  as  to  a  mill-dam,  the  right  to  maintain  the  dam 
continuing  so  long  as  there  was  use  for  the  mill,  and  the 
right  being  lost  by  abandonment  and  disuse  only  when  the 
nonuser  had  continued  for  a  period  sufficient  to  raise  the  pre- 
sumption of  release.     In  the  case  of  irrigating  ditches,  drains, 
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and  the  like,  the  license  becomes  in  all  essentials  an  easement, 
continuing  for  such  length  of  time  under  the  indicated  con- 
ditions as  the  use  itself  may  continue. 

For  these  reasons  the  judgment  and  order  appealed  from 
are  affirmed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 

Rehearing  denied. 


A  Parol  License  to  enter  upon  land  is  generally  revocable  at  the 
pleasure  of  the  licensor:  Hodson  v.  Kennett,  73  N.  H.  225,  111  Am. 
St.  Rep.  607;  Miser  v.  O'Shea,  37  Or.  321,  82  Am.  St.  Rep.  751. 
Whether  or  not  this  rule  is  applicable  where  the  licensee  has  expended 
money  or  labor  in  the  execution  of  the  license,  the  authorities  are 
conflicting,  although  on  principle  the  doctrine  of  the  principal  case 
would  seem  free  from  doubt  or  criticism:  See  the  note  to  Lawrence  v. 
Springer,  31  Am.  St.  Rep.  715-719;  Entwhistle  v.  Henke,  211  111.  273, 
103  Am.  St.  Rep.  196:  Huber  v.  Stark,  124  Wis.  359,  109  Am.  St.  Rep. 
937. 


WEBB  V.  CARLON. 

[148  Cal.  555,  83  Pac.  998.] 

MINING  CLAIM — Error  in  Date  of  Location. — The  date  of  the 
location  of  a  mining  claim  as  fixed  by  the  locator  upon  his  notice  does 
not  absolutely  control  in  case  the  claim  is  also  located  by  another. 
The  conflicting  rights  of  the  parties  are  governed  by  the  fact  of  the 
prior  location,  of  which  the  written  date  of  the  notice  is,  at  the  most, 
only  evidence.  An  error,  if  any,  in  the  date  must  give  way  to  the 
proved  fact.     (p.  306.) 

MINING  CLAIM — Error  in  Date  of  Location. — Where  a  notice 
of  location  is  placed  on  a  mining  claim,  and  the  boundaries  are  marked, 
one  who  makes  a  subsequent  location  of  the  property  cannot  be  misled 
by  the  erroneous  date  of  the  notice  nor  heard  to  say  that  he  has 
been  injured  by  the  error,     (p.  307.) 

F.  W.  Street,  for  the  appellants. 

J.  B.  Curtin,  for  the  respondents. 

»»«  HENSHAW,  J.  Plaintiffs'  action  was  to  quiet  their 
title  to  a  piece  of  mining  ground  to  which  defendants  claim 
the  possessory  right  by  prior  location  of  one  Cleveland.  The 
court  found  that  Cleveland,  in  1899,  being  duly  qualified  to 
locate  and  hold  mineral  lands,  made  a  discovery  of  a  lode  of 
quartz  carrying  gold  in  sufficient  quantities  to  justify  explora- 
tion, and  duly  located  his  claim,  and  then,  in  accordance  and 
in  conformity  with  the  mining  rules  and  regulations  of  Tuol- 
Am.  St    Rep.,  Vol.  113—20 
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umne  county  regarding  recordation,  placed  the  fee  for  such 
recordation  (five  dollars  in  gold  coin),  with  a  copy  of  his 
notice,  in  an  envelope,  addressed  to  the  mining  recorder  of 
Tuolumne  Mining  District,  in  Sonora,  Tuolumne  county,  Cali- 
fornia, with  postage  prepaid  thereon,  and  deposited  the  en- 
velope in  the  United  States  postoffice  at  Groveland.  This  let- 
ter never  reached  the  mining  recorder,  and  consequently  no 
recordation  was  made  of  his  claim.  Cleveland  did  not  dis- 
cover this  fact  until  shortly  before  the  twentieth  day  of  Octo- 
ber, 1900.  He  then  went  upon  the  claim,  relocated  it  in  all 
respects  as  required  by  the  laws  of  the  United  States  and  the 
mining  rules  and  regulations  of  Tuolumne  county,  and  caused 
recordation  to  be  made,  as  the  rules  required,  within  thirty 
days  thereafter.  The  only  irregularity  in  these  proceedings 
is,  as  the  court  finds,  that  while  the  location  was  actually  made 
upon  October  20th,  the  notice  of  the  location  was  dated  Octo- 
ber 23d.  The  court,  upon  this,  says  that  Cleveland  dated  the 
notice  ^^"^  of  location  as  of  October  23d,  for  the  reason  that 
one  Conwell,  whose  name  is  signed  to  the  notice  of  location  as 
a  witness  thereof,  had  previously  promised  and  agreed  with 
Cleveland  to  be  on  the  land  on  October  23d  and  witness  the 
location.  Plaintiffs  Webb  and  Curley  entered  upon  the  land 
and  made  their  location  upon  October  22d,  and  their  location 
likewise  complied  with  the  statutes  of  the  United  States  and 
the  local  mining  regulations.  The  court,  upon  these  facts, 
found  that  the  Cleveland  location  of  October  20th,  being  prior 
in  time,  was  better  in  right,  and  rendered  judgment  accord- 
ingly. The  single  question  presented  upon  this  appeal  is 
whether,  as  appellant  contends,  Cleveland  is  bound  by  the 
date  which  he  gave  in  his  notice  and  is  estopped  from  denying 
that  October  23d  was  the  true  date  of  his  relocation.  If  he  is, 
then  plaintiffs'  location  of  October  22d  takes  precedence. 

Section  2324  of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stats.  1901,  p.  1426)  provides  that  all  records 
of  mining  claims  hereafter  made  shall  contain  the  name  or 
names  of  the  locators,  the  date  of  the  location,  etc.  It  is  upon 
this  language  that  the  appellant  insists  that  the  date  of  loca- 
tion as  fixed  by  the  locator  upon  his  notice  must  absolutely 
govern  and  control.  Such  a  rule,  however,  would  deprive  an 
innocent  party  of  any  relief  for  fraud,  ignorance  or  mistake. 
The  truth  is  that  these  rights  are  defined  by  the  fact  of  loca- 
tion, of  which  the  written  date  of  the  notice,  at  the  most,  is 
but  evidence.     The  error  in  the  notice  of  location,  however 
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caused,  must  give  way  to  the  proved  fact.  The  land  depart- 
ment of  the  United  States  has  always  been  liberal  in  its  rul- 
ings in  these  matters,  and  properly  so,  since  it  is  not  to  be 
supposed  that  pioneers  and  settlers  upon  the  government 
lands,  and  mineral  prospectors  following  their  vocations  in 
mountain  wilds,  are  men  either  versed  in  the  intricacies  of  the 
law  or  with  experience  and  knowledge  sufficient  to  warrant 
their  being  charged  with  a  rigid  and  technical  compliance 
with  all  its  requirements.  Indeed,  they  may  often  have  lost 
track  of  the  date,  and,  as  is  said  by  Commissioner  McFarland 
(1  Land  Dec.  Dep.  Int.  453)  :  "The  date  of  settlement  is  not 
only  a  question  of  fact,  but  one  of  mixed  law  and  fact.  Many 
settlers,  through  ignorance  of  what  constitutes  valid  settle- 
ment, allege  a  date  anterior  or  subsequent  to  the  actual  date, 
such  allegation  being  on  their  part  to  a  large  extent  a  conclu- 
sion of  ^'^^  law,  and  the  uniform  practice  of  this  office  has 
been  in  contested  and  ex  parte  cases  to  find  the  date  of  settle- 
ment from  the  evidence  in  the  case,  and  that  date  so  found 
must  control  the  adjudication  of  their  right  without  regard 
to  the  alleged  date."  In  Zinkand  v.  Brown,  3  Land  Dec.  Dep. 
Int.  380,  the  Secretary  of  the  Interior  lays  down  the  same 
rule.  In  Campbell  v.  Rankin,  99  U.  S.  261^  25  L.  ed.  435,  the 
supreme  court,  speaking  of  the  rules  and  customs  of  a  mining 
community,  says :  ' '  Such  rules  and  customs  no  more  determine 
who  was  the  first  locator  or  where  he  located,  than  any  other 
competent  evidence  of  that  fact."  The  location  of  Cleveland 
having  been  made  before  plaintiffs  entered  upon  the  land, 
and  the  notice  being  there  visible  and  the  boundaries  marked, 
they  could  not  have  been  misled  by  the  erroneous  date.  They 
must  have  known  that  a  location  had  been  made  prior  to  their 
own  attempted  one,  and  they  certainly  cannot  be  heard  to  say 
that  they  were  in  any  way  injured  by  Cleveland's  error. 
The  judgment  appealed  from  is  therefore  affirmed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 


If  a  Mining  Location  ia  made  in  good  faith,  the  locator  is  not  hold  to 
a  strict  compliance  with  the  law  in  respect  to  his  location  notice. 
The  statute  respecting  the  location  of  claims  is  construed  liberally: 
Farmington  Gold  Min.  Co.  v.  Khymney  Gold  etc.  Co.,  20  Utah,  3C3, 
77  Am.  St.  Eep.  913. 
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BERENTZ  V.  BELMONT  OIL  MINING  COMPANY. 

[148  Cal.  577,  84  Pac.  47.] 

MECHANIC'S  LIEN  on  Leased  Mining  Claim.— In  the  fore- 
closure of  a  mechanic's  lien  on  a  leased  mining  claim,  a  default  judg- 
ment against  the  owner  is  erroneous,  if  the  complaint  does  not  allege 
the  lessee's  authority  to  develop  the  mine,  nor  the  lessor's  knowledge 
of  the  work,  and  the  mine  is  charged  with  a  lien  for  a  larger  amount 
than  the  demand  stated  in  the  summons,  which  in  this  particular  does 
not  correspond  with  the  prayer  in  the  complaint,     (pp.  309,  .310.) 

MECHANIC'S  LIEN  on  Oil  Lands.— A  Tract  of  Land  in  pro- 
cess of  development  as  an  oil  mine  is  a  mining  claim  within  the  mean- 
ing of  the  mechanic's  lien  law.     (p.  311.) 

MECHANIC'S  LIEN  on  Oil  Lands. — When  Labor  or  Material  is 
expended  in  developing  an  oil  claim,  a  mechanic's  lien  attaches 
thereto.  If  it  is  the  claim  of  a  single  locator  to  twenty  acres,  the 
lien  covers  the  twenty  acres;  if  it  is  a  consolidated  claim  of  several 
locators,  worked  as  a  whole,  the  lien  covers  the  entire  consolidated 
claim,     (p.   313.) 

MECHANIC'S  LIEN — ^Unrecorded  Contract. — If  a  contract  for 
more  than  one  thousand  dollars  is  void  because  not  recorded,  payment 
by  the  owner  to  the  contractor  is  no  defense  to  a  claim  of  lien  by 
employes,     (p.  313.) 

CONTINUANCE  Because  of  Counsel's  Other  Engagements. — 
It  is  not  an  abuse  of  discretion  to  refuse  a  motion  for^a  continuance, 
based  on  the  sole  ground  that  the  party 's  counsel  is  detained  by  previ- 
ous professional  engagements  in  another  county,     (p.  314.) 

■William  P.  Veuve  and  A.  B.  Bigler,  for  the  appellants. 

E.  B.  Coil  and  J.  W.  Wiley,  for  the  respondent. 

**''»  BEATTY,  C.  J.  This  is  an  action  to  foreclose  liens  of 
laborers  employed  in  sinking  an  oil-well.  The  defendant,  the 
Belmont  Oil  Company,  owned  the  south  half  of  a  certain 
quarter  section  of  land  in  Kern  county  known  as  the  "Bara- 
dino  Placer  Mining  Claim."  The  land  was  leased  to  its 
codefendant,  the  Kern  King  Oil  and  Development  Company, 
and  that  company  had  contracted  with  the  defendants  ]\Iartin 
and  Berry  for  its  development  by  sinking  one  or  more  oil- 
wells  thereon.  The  contract  between  the  Kern  King  Com- 
pany and  Martin  and  Berry  was  in  writing,  but  was  not  re- 
corded. Plaintiff  and  his  assignors  were  employed  by  Martin 
and  Berry,  and  performed  labor  in  sinking  one  of  the  wells 
contracted  for  by  the  Kern  King  Company,  and  they  claim  a 
lien  upon  the  entire  tract  of  eighty  acres  as  a  "mining  claim" 
within  the  meaning  of  that  expression  as  used  in  the  lien  law : 
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Code  Civ.  Proc,  sec.  1183  et  seq.  By  the  decree  of  the  su- 
perior court  it  was  adjudged  that  the  plaintiff  had  a  valid 
lien  for  the  amount  found  due  from  Martin  and  Berry,  to- 
gether with  interest  and  counsel  fees,  upon  the  whole  of  the 
eighty  acres,  and  that  the  lien  attached  not  only  to  the  lease- 
hold interest  of  the  Kern  King  Company,  but  to  the  fee.  The 
usual  order  followed  for  a  sale  of  the  premises,  application 
of  the  proceeds  to  payment  of  costs  and  satisfaction  of  the 
liens,  and  for  a  deficiency  judgment  against  the  contractors. 
The  two  corporations  have  joined  in  an  appeal  from  the  judg- 
ment, which  was  taken  less  than  sixty  days  after  its  rendi- 
tion, and  they  have  included  in  the  transcript  a  settled 
statement  on  motion  for  a  new  trial,  claiming,  along  with 
other  assignments  of  error,  that  one  of  the  material  findings 
is  unsupported  by  the  evidence.  The  appeal  was  taken  to 
this  court  before  the  recent  amendment  of  the  constitution, 
and  was  subsequently  assigned  to  the  district  court  of  ap- 
peal for  the  second  district,  where  the  judgment  of  the  su- 
perior court  was  reversed  as  to  both  appellants:  84  Pac.  45. 
The  cause  is  now  for  decision  after  rehearing  in  this  court. 
As  against  the  Belmont  company  and  Martin  and  Berry, 
the  judgment  was  entered  upon  their  default.  The  Kern 
King  Company  demurred,  and,  its  demurrer  being  overruled, 
answered  the  complaint,  but  failed  to  appear  at  the  trial. 
B80  -^Q  think  it  was  rightly  held  by  the  district  court  o£  ap- 
peal that  the  judgment  against  the  Belmont  company  is 
erroneous.  As  to  it  the  only  evidence  of  service  of  summons 
was  a  certificate  of  a  constable,  while,  except  in  case  of  service 
by  a  sheriff,  the  Code  of  Civil  Procedure  requires  proof  by 
affidavit:  Code  Civ.  Proc,  sees.  410-415.  There  is,  however, 
a  question  whether  this  rule  has  not  been  relaxed  in  favor  of 
constables  by  section  153  of  the  county  government  bill  of 
1897  (Stats.  1897,  p.  492,  c.  277),  and  since  that  question  has 
not  been  argued  we  leave  it  undecided ;  for,  even  if  there  had 
been  proof  or  finding  of  due  service  of  the  summons  on  the 
Belmont  company,  the  default  judgment  as  to  it  would  have 
been  erroneous,  for  two  reasons:  1.  There  is  no  allegation  in 
the  complaint  that  the  Kern  King  Company  had  authority 
as  lessee  to  develop  the  mine,  or  that  the  Belmont  company 
had  knowledge  that  the  work  was  being  done;  and  2.  The 
mine  is  charged  with  a  lieu  for  a  larger  amount  than  the  de- 
mand stated  in  the  sutuiiions,  which  in  this  particular  does 
not  correspond  with  the  prayer  of  the  complaint.     For  these 
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reasons  the  judgment  against  the  Belmont  Oil  Company  must 
be  reversed,  and  this  leaves  nothing  to  be  considered  except 
the  right  of  the  plaintiff  to  a  lien  upon  the  leasehold  interest 
of  the  Kem  King  Oil  and  Development  Company. 

The  more  important  questions  presented  by  the  appeal  of 
that  company  relate  to  the  construction  of  the  lien  law  in  its 
application  to  claims  for  labor  in  the  development  of  mineral 
oil  lands.  The  law  contains  express  provisions  as  to  "mining 
claims"  to  the  effect  that  a  miner  working  on  a  claim,  or  a 
mechanic  erecting  reduction  works  or  other  structures  useful 
in  connection  with  mining  operations  thereon,  has  a  lien  upon 
the  entire  claim  for  his  wages,  or  the  value  of  his  material: 
Code  Civ.  Proc,  sees.  1183-1187;  Williams  v.  Mountaineer 
etc.  Co.,  102  Cal.  134,  34  Pac.  702,  36  Pac.  388.  But  with 
respect  to  other  lands  the  lien  attaches  only  to  the  ground 
upon  which  the  building  or  other  structure  stands,  together 
with  a  convenient  space  about  the  same,  or  so  much  as  may 
be  found  by  the  court  necessary  for  the  convenient  use  and 
occupation  of  such  structure:  Code  Civ.  Proc,  sec.  1185. 
In  construing  this  law  the  district  court  of  appeal  followed 
^^^  what  it  understood  to  be  the  decision  of  this  court  in 
Williams  v.  Mountaineer  etc.  Co.,  102  Cal.  134,  34  Pac.  702, 
36  Pac.  388,  and  held  that  there  are  two  distinct  categories  of 
liens  provided  for,  and  that  they  are  mutually  exclusive — viz., 
lien^for  labor  or  materials  employed  or  used  in  the  construc- 
tion of  "any  building,  wharf,  bridge,  ditch,  flume,  aqueduct, 
well,  tunnel,  fence,  or  other  structure"  where  the  lien  at- 
taches only  to  so  much  land  adjacent  to  that  upon  which  the 
structure  stands  as  may  be  found  necessary  for  its  convenient 
use,  and  liens  for  labor  and  materials  employed  or  used  on 
mining  claims,  where  the  lien  attaches  to  the  entire  claim 
and  all  its  appurtenances.  It  is  also  held  that  a  tract  of  land, 
though  known  as  a  placer  mining  claim  and  in  process  of 
development  for  the  discovery  and  production  of  mineral  oil, 
is  not  a  mining  claim  within  the  meaning  and  intention  of 
the  lien  law.  The  conclusion  necessarily  followed  that  the 
lien  in  question  here  fell  within  the  category  of  those  which 
attach  to  the  structure  only  and  a  convenient  space  about  it, 
and  the  judgment  of  the  superior  court  was  reversed  for  the 
reason  that  there  was  neither  allegation,  evidence,  nor  find- 
ing that  the  whole  eighty  acres  was  necessary  or  convenient  for 
the  use  and  occupation  of  the  well.  We  think  the  district 
court  of  appeal   misconstrued   the  decision  in   Williams   v. 
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Mountaineer  etc.  Co.,  102  Cal.  134,  34  Pao.  702,  36  Pae.  388, 
as  holding  that  the  two  categories  of  liens  are  mutually  exclu- 
sive. The  appellant  in  that  case  had  furnished  material  for 
the  construction  of  a  mill,  a  tramway,  a  boarding-house  and 
other  buildings,  every  one  of  them  "structures"  included  in 
the  first  category  upon  which,  with  a  convenient  space  about 
them  respectively,  he  would  have  had  a  separate  lien  if  they 
had  been  erected  for  different  owners  for  purposes  other  than 
the  working  of  a  mine,  but  because  they  were  built  for  a 
mine  owner  for  use  in  working  his  mine,  the  appellant's 
claim  of  a  separate  lien  upon  them  was  disallowed,  and  his 
security  was  completely  lost  because  he  had  not  described  the 
mining  claim  in  his  notice  of  lien.  The  effect  of  that  de- 
cision, in  short,  is  to  transfer  any  building  or  other  structure 
from  the  first  to  the  second  category  whenever  it  is  an  adjunct 
or  appurtenance  to  a  mining  claim ;  and  if  a  tract  of  land 
upon  which  a  well  is  being  drilled  for  the  purpose  of  extract- 
ing mineral  oil  is  a  mining  claim,  the  well,  notwithstanding 
the  inclusion  of  ^^^  wells  in  the  enumeration  of  structures 
upon  which  separate  liens  are  allowed,  is  an  essential  part  of 
the  mine,  and  for  that  reason  the  lien  of  those  who  have 
made  it  extends  to  the  whole  claim,  and  would  be  lost  if  less 
was  described  in  the  lienor's  notice. 

The  question,  therefore,  is  whether  this  eighty-acre  tract 
of  land  in  process  of  development  as  an  oil  mine  is  a  mining 
claim  within  the  meaning  of  the  lien  law,  and  we  think  that 
in  any  view  of  the  case  this  question  must  be  answered  in  the 
affirmative.  Under  the  act  of  Congress  of  1897  (Act  Feb.  11, 
1897,  c.  216,  29  Stats.  526  [U.  S.  Comp.  Stats.  1901,  p.  1434] ), 
the  location  and  sale  of  oil  land  is  governed  by  the  mineral 
laws  of  the  United  States  applicable  to  the  location  and  sale 
of  placer  mining  claims,  and  if  land  is  located  and  held 
under  this  law,  it  is  a  mining  claim  before  patent  in  every 
sense  of  the  word,  and  for  the  purpose  of  the  lien  law  it  does 
not  cease  to  be  a  mining  claim  when,  by  a  patent  from  the 
government,  the  fee  is  transferred  to  the  locator  or  his  as- 
signs. This  was  clearly  held  in  Bewick  v.  INIuir,  83  Cal.  368, 
23  Pac.  389,  and  the  authority  of  that  decision  has  never  been 
questioned.  Something  said  obiter  by  Jiustice  Sharpstein  in 
the  course  of  his  opinion  in  regard  to  lands  granted  by  the 
Mexican  government  was  disregarded  in  IMorse  v.  De  Ardo, 
107  Cal.  G22,  40  Pac.  1018,  but  it  was  not  there  decided  that 
ground  actually  worked  as  a  mine  within  a  larger  tract  of 
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agricultural  land  was  not  subject  to  a  lien  as  such.  The 
judgment  of  the  lower  court  decreeing  a  lien  upon  twenty-six 
out  of  one  hundred  and  sixty  acres  of  land,  including  the 
mining  works,  was  reversed  for  want  of  a  finding  that  the 
smaller  tract  was  a  mining  claim.  The  question  for  decision 
here  is  therefore  unembarrassed  by  any  previous  decision  of 
the  court  inconsistent  with  the  view  above  expressed,  and  we 
have  only  to  deal  with  the  points  advanced  in  the  argument  in 
support  of  the  opposite  view.  It  is  contended  that  the  lien 
law,  in  speaking  of  mining  claims,  refers  to  mines  of  ore 
exclusively,  but  we  think  there  is  nothing  in  the  language  or 
policy  of  the  law  to  justify  that  construction.  By  the  act  of 
Congress  passed  in  1897,  oil  locations  were  brought  within 
the  category  of  mining  claims,  and  if  the  legislature,  in  re- 
enacting  section  1183  of  the  Code  of  Civil  Procedure  in  1899, 
had  intended  to  restrict  its  operation  ***^  to  mines  of  ore,  it 
would  have  made  an  express  exception  of  oil  locations.  But 
not  only  was  no  such  exception  made,  there  was  good  reason 
why  it  should  not  be  made.  The  constitution  of  the  state 
gives  to  mechanics,  materialmen,  artisans  and  laborers  of 
every  class  a  lien  upon  the  property  upon  which  they  have 
bestowed  labor,  or  for  which  they  have  furnished  material, 
for  the  value  of  such  labor  and  material,  leaving  to  the  legis- 
lature only  the  task  of  providing  for  the  speedy  and  efficient 
enforcement  of  such  liens:  Art.  20,  sec.  15. 

There  may  be  a  question  whether  the  legislature  has  thor- 
oughly fulfilled  its  duty  in  this  respect,  but  the  law,  such  as 
it  is,  should  be  given  a  construction  as  fully  in  harmony  with 
the  constitution  as  its  terms  will  admit,  and  since  there  is 
no  reason  for  making  a  discrimination  against  those  who  con- 
tribute to  the  development  of  oil  claims,  they  should  have 
the  full  benefit  of  the  literal  terms  of  the  statute.  This,  in- 
deed, is  necessary  to  preserve  its  harmonious  operation.  The 
constitution  and  the  law  alike  purport  to  give  the  artisan, 
laborer,  or  materialman  a  lien  upon  "the  property"  which 
his  labor  or  materials  have  .created  or  improved.  If  labor 
or  materials  have  gone  into  a  building  or  other  structure,  the 
lien  attaches  to  the  structure,  to  the  ground  upon  which  it 
stands,  and  to  a  space  about  it  sufficient  for  its  convenient 
use  or  occupation,  that  being  deemed — and  rightly  so — the 
property  created  or  improved.  In  case  of  labor  or  material 
contributed  to  the  development  or  working  of  a  mine,  the  rule, 
though  expressed  in  different  terms,  is  in  effect  the  same. 
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For  mining  claims  have  always  been  restricted  by  the  rules 
and  customs  of  miners  prior  to  the  enactment  of  the  mining 
laws,  and  since  that  time  by  the  laws  themselves,  to  what  is 
regarded  as  a  reasonable  quantity  of  placer  ground,  and  in 
case  of  lode  claims  to  so  much  only  of  the  ground  adjacent 
to  the  lode  as  is  required  for  convenient  working.  The  stat- 
ute, therefore,  does  not  in  reality  contain  two  rules  for  deter- 
mining what  is  subject  to  a  laborer's  or  materialman's  lien. 
It  contains  but  one  rule,  and  that  the  rule  of  the  constitution 
which  fastens  a  .lien  upon  the  property  improved  or  bene- 
fited ;  and  oil  claims,  being  within  the  reason  as  well  as  the 
letter  of  the  law,  are,  as  they  should  be,  governed  by  the  same 
rule.  When  labor  or  material  is  expended  '^^^  in  developing 
an  oil  claim,  the  lien  attaches  to  the  claim.  If  it  is  the  claim 
of  a  single  locator  to  twenty  acres,  the  lien  covers  the  twenty 
acres,  and  if  it  is  a  consolidated  claim  of  several  locators  the 
lien  will  cover  the  whole  of  the  consolidated  claim,  if  it  is 
being  worked  as  a  whole.  In  this  case  the  land — eighty  acres 
— is  only  half  the  size  permitted  by  law  to  be  located  as  a 
consolidated  claim*  It  is  known  as  the  "Baradino  Placer 
Mining  Claim."  It  is  described  in  the  complaint  as  a  min- 
ing claim.  It  is  not  denied  in  the  answer  of  the  Kern  King 
Company  that  it  is  a  mining  claim.  The  court  finds  that  said 
company  had  a  lease  of  the  claim  with  power  to  develop  it, 
and  that  it  owns  all  the  apparatus  and  improvements  on  the 
ground.  There  was  really  no  issue  between  the  plaintiff  and 
the  Kern  King  Company  as  to  the  land  being  a  mining  claim 
— so  far  as  oil  land  can,  under  any  circumstances,  be  a  min- 
ing claim— and  if  there  had  been  an  issue  it  is  found  in  favor 
of  the  plaintiff.  The  superior  court,  therefore,  did  not  err 
in  holding  that  plaintiff's  lien  extended  to  the  whole  eighty 
acres.  This  conclusion  disposes  of  all  the  exceptions  based 
upon  the  failure  of  plaintiff  to  allege,  and  of  the  court  to 
find,  that  the  whole  of  the  eighty  acres  is  necessary  to  the 
convenient  use  and  occupation  of  the  well. 

Several  assignments  of  error  are  based  upon  the  failure  of 
plaintiff  to  allege  that  the  contract  with  IMartin  and  Berry 
was  in  writing,  or  that  it  was  for  more  than  one  thousand 
dollars.  When  no  contract  between  the  owner  of  land  and 
his  contractor  is  recorded,  those  who  work  under  the  con- 
tractor have  no  means  of  knowledge  whether  the  contract  is 
in  writing  or  not,  or  whether  it  is  for  more  or  less  than  one 
thousand  dollars,  and  these  facts  being  peculiarly  within  the 
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knowledge  of  the  owner,  he  suffers  no  detriment  from  the 
failure  of  plaintiff  to  make  them  the  subject  of  conjectural 
allegation.  Here  the  facts  that  the  contract  was  in  writing 
and  that  it  was  for  more  than  one  thousand  dollars,  were 
clearly  proved  and  found  by  the  court,  and  the  error,  if  any, 
in  overruling  the  special  demurrer  directed  to  this  point  was 
harmless.  This  view  also  disposes  of  the  objection  to  the 
second  and  third  counts  of  the  complaint  for  failing  to  allege 
that  anything  was  due  the  contractors  when  the  lien  notices 
were  filed.  The  contract  being  void,  payment  by  the  owner 
to  the  contractor  is  no  defense  to  the  claim  of  lien. 

585  -yYe  cannot  say  that  it  was  an  abuse  of  discretion  to 
deny  the  Kern  King  Company's  motion  for  a  continuance, 
based  upon  the  sole  ground  that  its  counsel  was  detained  by 
previous  professional  engagements  in  Santa  Clara  county.  It 
should  have  been  made  to  appear  that  under  the  circumstances 
other  professional  advice  was  unavailable,  and  that  there  was 
a  meritorious  defense  to  the  action,  which  could  not  be  effect- 
ively presented  without  the  presence  of  the  absent  attorney. 
Nothing  of  this  kind  was  shown.  ^ 

We  find  no  error  in  the  proceedings  of  the  superior  court 
prejudicial  to  the  Kern  King  Oil  and  Development  Company, 
and  the  judgment  against  it  is  therefore  affirmed.  The  judg- 
ment against  the  Belmont  Oil  Company  is  reversed,  and  the 
cause  remanded  for  further  proceedings  against  that  com- 
pany as  the  plaintiff  may  be  advised. 

Henshaw,  J.,  Shaw,  J.,  McFarland,  J.,  Angellotti,  J.,  and 
Lorigan,  J.,  concurred. 


Petroleum  Oil  is  regarded  as  a  mineral:  Murray  v.  Allred,  100  Tenn, 
100,  66  Am.  St.  Rep.  740;  Marshall  v.  Mellon,  179  Pa.  371,  57  Am.  St. 
Eep.  601.  And  the  location  of  oil  lands  is  governed  by  the  mineral 
laws  of  the  United  States  applicable  to  the  location  of  placer  mining 
claims:  Miller  v.  Chrisman,  140  Cal.  440,  98  Am.  St.  Rep.  63.  Mechan- 
ics' liens  against  mining  claims  are  discussed  in  Davidson  v.  Jennings, 
27  Colo.  187,  83  Am.  St.  Rep.  49;  Williams  v.  Toledo  Coal  Co.,  25  Or. 
426,  42  Am.  St.  Rep.  799;  Idaho  Gold  Min.  Co.  v.  Winchell,  6  Idaho, 
729,  96  Am.  St.  Rep.  290;  Higging  v.  Garlotta  Gold  Min.  Co.,  148  Cal. 
700,  post,  p.  344. 
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HEWITT  V.  STATE  BOARD  OF  MEDICAL  EXAMIN- 
ERS. 

[148   Cal.   590,  84  Pac.   39.] 

PHYSICIANS.— The  Right  to  Practice  Medicine  is,  like  the 
right  to  practice  any  other  profession,  a  valuable  property  right, 
under  the  constitution  and  laws  of  the  state,  one  which  is  entitled  to 
be  protected   and   secured,     (p.   317.) 

PHYSICIANS — Revocation  of  License. — A  Statute  authorizing 
the  state  board  of  medical  examiners  to  revoke  the  license  of  a  phy- 
sician  for  making /' gro^aLy  improbable  statements"  in, advertising  hia 
medical  business,  which  does  not  define  what  constitutes  nv"^  ytat?' 
inents,  but  leaves  the  determination  of  that  C|ue8tion  to  the  board  of 
examiners,  is  unconstitutional,     (p.  319.) 

John  D.  Pope,  for  the  petitioner. 
William  Taft,  for  the  respondent. 

^^^  LORIGAN,  J.  This  is  an  original  proceeding  in  cer- 
tiorari to  annul  an  order  of  the  board  of  medical  examiners 
of  this  state  revoking  the  certificate  of  petitioner  authorizing 
her  to  practice  medicine  and  surgery.  The  legislature  in  1901 
(Stats.  1901,  p.  56,  c.  51)  passed  an  act  for  the  regulation  of 
the  practice  of  medicine  and  surgery  and  for  the  appointment 
•***  of  a  board  of  medical  examiners  in  the  matter  of  such 
regulation.  Various  powers  are  conferred  upon  the  state 
board  under  the  act,  among  others  the  power  to  revoke  the 
certificate  of  a  physician  or  surgeon  for  "unprofessional  con- 
duct," and  the  act  undertakes  to  declare  what  shall  consti- 
tute "unprofessional  conduct"  so  as  to  warrant  such  revoca- 
tion. It  specifies  seven  particulars  in  which  the  conduct  of 
a  physician  shall  be  deemed  unprofessional.  Six  of  these 
designate  precise  and  specific  acts,  the  commission  of  which 
shall  be  deemed  unprofessional,  and  as  to  the  seventh  (desig- 
nated in  the  act  as  the  fourth),  it  is  provided  that  "all  ad- 
vertising of  medical  business  in  which  grossly  improbable 
statements  are  made"  shall  also  constitute  unprofessional 
conduct. 

On  April  26,  1905,  petitioner  was  engaged  in  the  practice 
of  medicine  and  surgery  in  the  city  of  Los  Angeles  under  and 
by  virtue  of  a  certificate  issued  to  her  by  the  board  of  man- 
agers of  the  Kclectie  Medical  Society  of  this  state,  and  on  that 
date  a  comphiint  was  filed  against  her  before  the  state  board 
of  examiners  charging  her  with  unprofessional  conduct  in 


>' 
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advertising  medical  business  in  which  grossly  improbable 
statements  appeared — namely,  in  advertising  in  the  "Times," 
a  public  journal  in  Los  Angeles,  the  following:  "Cancer 
Cured.  The  Mrs.  S.  J.  Bridge  Remedy,  the  only  sure  cure 
known  in  the  world" — with  notice  to  call  at  her  office  in  said 
city  and  investigate.  Upon  a  hearing  before  said  board,  the 
petitioner  appearing,  answering,  and  contesting  the  charge,  an 
order  was  entered  by  the  board  on  August  18,  1905,  revoking 
her  certificate.  Petitioner,  hy  this  proceeding  in  certiorari, 
seel^  to  annul  tho  order  of  said  board,  on  the  ground  that 
the  board  was  without  jurisdiction  to  make  it  under  the 
particular  provision  relating  to  unprofessional  conduct,  to 
which  we  have  heretofore  referred,  and  under  which  it  as- 
sumed to  act  in  doing  so. 

It  is  insisted  by  petitioner  that  this  particular  provision  of 
the  act  is  unreasonable,  uncertain,  and  indefinite ;  that  neither 
the  act  itself  nor  the  law  defines  what  shall  be  deemed  ' '  grossly 
improbable  statements ' ' ;  that  the  provision  in  question  leaves 
it  entirely  to  the  opinion  of  the  persons  who  at  any  time  may 
constitute  the  board  to  determine  whether  a  given  statement 
is  "grossly  improbable,"  and  confers  authority  upon  such 
board  to  create  an  offense  under  the  act  '^^^  and  inflict  pun- 
ishment for  its  commission ;  and  that  for  all  these  reasons  this 
particular  provision  of  the  act  in  question  is  void.  We  think 
this  position  of  the  petitioner  must  be  sustained.  In  consid- 
ering this  point  we  are  not  concerned  with  the  particular  mer- 
its of  the  proceeding  before  the  board,  but  only  with  the 
principles  of  law  which  are  involved  in  a  consideration  of  the 
validity  of  the  provision  of  the  statute  under  which  it  acted. 
Legislation  of  the  character  embraced  within  the  general  scope 
of  the  act  in  question,  in  so  far  as  it  provides  for  the  revoca- 
tion of  the  certificate  of  a  physician  (the  only  matter  we  are 
concerned  with),  is  sustained  upon  the  ground  that  the  leg- 
islature has  authority  under  its  general  police  power  to  pro- 
vide all  reasonable  regulations  that  may  be  necessary  affect- 
ing the  public  health,  safety  or  morals,  and  with  this  ob- 
ject in  view  to  provide  for  the  dismissal  from  the  medical 
profession  of  all  persons  whose  principles,  practices  and  char- 
acter render  them  unfit  to  remain  in  it.  As  the  duty  of  de- 
termining whether  such  professional  or  moral  unfitness  ex- 
ists must  necessarily  be  vested  in  somebody  other  than  the 
legislature,  it  is  usually  committed  by  appropriate  legislation 
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to  boards  composed  of  men  learned  in  their  profession.  Such 
power,  however,  to  revoke  the  license  of  a  practitioner  when 
conferred  upon  a  board  must  be  under  provisions  of  law 
which  are  reasonable,  must  apply  to  matters  of  conduct  upon 
the  part  of  the  practitioner  which  affect  the  health,  morals 
or  safety  of  the  community,  and  the  acts  or  conduct  which 
shall  render  him  liable  to  the  penalty  of  forfeiture  of  his  ris:ht 
to  practice  his  profession  must  be  declared  with  such  certainty 
and  definiteness  in  the  act  that  he  may  know  exactly  what 
they  are.  The  ris^ht  to  practice  medicine  is,  like  the  right 
to  practice  any  other  profession,  a  valuable  property  right, 
in  which,  under  the  constitution  and  laws  of  the  state,  one  is 
entitled  to  be  protected  and  secured. 

Now,  to  consider  how  the  provision  of  the  act  as  to  "grossly 
improbable  statements,"  warranting  an  invasion  of  this  right 
and  its  destruction,  accords  with  the  principles  of  law  an- 
nounced. While  the  other  particular  acts  which  shall  con- 
stitute unprofessional  conduct  are  specially  designated  and 
defined  in  the  act,  it  is  nowhere  therein  pretended  to  define 
what  shall  constitute  "grossly  improbable  statements." 
While,  as  we  have  said,  the  right  of  the  legislature  to  confer 
power  ^"^  upon  a  medical  board  to  revoke  the  license  of  a 
ph^'sician  is  granted  upon  the  authority  of  the  legislature  to 
legislate  in  the  interest  of  public  health,  safety  and  morals, 
there  is  nothing  in  the  terms  of  this  provision  authorizing  the 
board  to  revoke  a  certificate  to  practice  medicine  on  account 
of  publication  of  "grossly  improbable  statements,"  from 
which  it  can  be  even  inferred  that  any  of  these  considerations 
prompted  the  legislative  mind  in  conferring  the  power  of 
revocation  upon  the  board,  or  that  any  of  them  are  to 
be  taken  into  consideration  by  that  body  in  determining 
whether  a  given  statement  is  "grossly  improbable"  or  not. 
Under  this  provision  the  penalty  of  forfeiture  of  a  physician 's 
license  is  not  made  to  depend  upon  falsity  in  fact  of  any 
matter  contained  in  a  statement  or  knowledge  on  the  part  of 
the  physician  that  it  is  false,  or  for  the  reason  that  it  was 
intended  or  had  a  tendency  to  deceive  the  public  or  to  impose 
upon  credulous  or  ignorant  persons,  and  so  be  harmful  and 
injurious  to  public  morals,  health  and  safety.  It  is  a  matter 
of  no  moment  under  the  provision  of  the  act,  and  is  entirely 
Immaterial  whether  the  statement  is  true  or  false,  beneficial  or 
injurious.  If,  in  the  opinion  of  the  board,  the  statement  is 
"grossly  improbable,"   the   certificate  to   practice  is   to  be 
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revoked.  The  right  of  the  physician  to  be  secure  in  his  privi- 
lege of  practicing  his  profession  is  thus  made  to  depend  not 
upon  any  definition  which  the  law  furnishes  him  as  to  what 
shall  constitute  "grossly  improbable  statements,"  but  upon 
the  determination  of  the  board  after  the  statement  is  made 
and  simply  upon  its  opinion  of  its  improbability.  No  definite 
standard  is  furnished  by  the  law  under  this  provision  whereby 
a  physician  with  any  safety  can  advertise  his  medical  business ; 
nor  is  there  any  definite  rule  declared  whereby  after  such 
advertisement  is  had  the  board  of  medical  examiners  shall 
be  controlled  in  determining  its  probability  or  improbability. 
The  physician  is  not  advised  what  statements  he  may  make 
which  will  not  be  deemed  '  *  grossly  improbable ' '  by  the  board. 
No  rule  is  provided  whereby  he  can  tell  whether  the  publica- 
tion he  makes  will  bring  him  within  the  ban  of  the  provision 
or  not.  The  advertisement  in  connection  with  his  medical 
business  may  be  made  in  entirely  good  faith;  the  statement 
may  be  of  such  a  character  that  it  involves  no  moral  delin- 
quency on  the  part  of  the  physician,  nor  in  any  degree  tends 
^^'*  to  deceive  or  injure  the  public.  These  matters,  however, 
have  no  controlling  effect.  If  in  the  judgment  of  the  board 
such  statements  are  ''grossly  improbable"  the  right  to  prac- 
tice is  forfeited.  Instead  of  furnishing  some  standard  by 
which  the  physician  can  determine  in  advance  what  statements 
shall  be  treated  as  "grossly  improbable,"  some  definition  of 
that  term  which  will  be  a  protection  to  him  in  his  legal  right 
to  advertise  his  business,  the  statute,  as  far  as  his  action  is 
concerned,  leaves  that  matter  at  large,  but  provides  that  after 
he  has  made  the  advertisement  an  ex  post  facto  judgment  of 
I  he  board  shaU  determine  whether  his  statement  is  "grossly 
improbable"  or  not. 

And  the  provision  of  the  act,  even  as  to  the  judgment  of 
the  board,  furnishes  no  standard  by  which''that  determination 
shall  be  arrived  at  Taking  a  given  advertisement  by  a  phy- 
sician, the  members  of  one  board  might  conclude  that  it  con- 
tained "grossly  improbable  statements,"  while  another  board 
might  reach  an  entirely  opposite  conclusion.  One  might  con- 
clude that  the  statement,  while  "improbable,"  was  not 
"grossly"  so.  The  advertisement  of  a  physician  which  one 
board  had  determined  did  not  come  within  the  inhibition  of 
the  rule  according  to  its  judgment,  a  succeeding  board  might 
conclude  did.  As  the  provision  of  the  act  in  question  does 
not  define  what  shall  constitute  "grossly  improbable  state- 
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ments, "  but  leaves  it  to  be  determined  according  to  the  opin- 
ions of  the  particular  members  of  the  board  who  happen  to 
constitute  it  when  the  matter  of  revoking  a  physician's  license 
therefor  is  before  them,  it  is  obvious,  if  such  a  provision 
can  be  sustained,  that  it  could  operate  disastrously  not  only 
upon  individual  physicians,  but  upon  physicians  of  a  par- 
ticular school.  And  this  act  in  itself  is  capable  of  furnishing 
the  illustration.  It  provides  that  the  state  board  of  medical 
examiners  shall  consist  of  three  different  schools  of  medicine, 
the  majority  of  the  board  to  be  elected  from  one  particular 
school.  It  is  matter  of  common  knowledge  that  each  school 
of  medicine  is  governed  in  the  treatment  of  diseases  and 
injuries  by  rules,  principles,  and  practices  in  material  respects 
fundamentally  and  essentially  different,  the  adherents  of  each 
implicitly  believing  that  the  eradication  or  alleviation  of 
disease  can  only  be  successfully  attained  under  the  peculiar 
principles  and  practices  of  the  particular  school  to  which 
he  belongs ;  that  the  successful  treatment  of  a  particular  dis- 
ease '^^^  under  radically  different  principles  of  medicine  prac- 
ticed by  another  school  cannot  be  attained.  Granting  the 
validity  of  the  provision  of  the  act  in  question  for  the  pur- 
poses of  the  illustration,  it  is  obvious  that  under  such  cir- 
cumstances any  advertisement  of  medical  business  by  a  phy- 
sician whose  school  is  represented  by  a  minority  vote  on  the 
board  of  medical  examiners  stating  that  a  given  disease  can  be 
cured  by  him  under  a  method  peculiar  to  his  school  of  med- 
icine, different  in  principle  and  practice  from  that  taught 
by  the  school  of  which  the  majority  of  the  board  is  composed, 
would  subject  his  license  to  revocation  under  the  conscientious 
professional  opinion  of  the  majority  of  the  board  that  his 
statement  was  '  *  grossly  improbable. ' ' 

We  hardly  think  it  necessary  to  further  pursue  this  sub- 
ject. The  right  which  a  person  possesses  under  the  constitu- 
tion and  the  laws  to  practice  his  profession  as  a  physician 
and  surgeon  cannot  be  made  to  depend  upon  a  provision  of 
a  statute  as  vague,  uncertain  and  indefinite  as  is  the  provision 
we  have  been  considering.  If  a  physician's  license  is  to  be 
revoked  for  "grossly  improbable  statements";  if  he  is  to 
be  tliereby  deprived  of  his  means  of  livelihood,  of  his  right 
to  practice  a  profession  which  it  has  taken  him  years  of  study 
and  a  large  expenditure  of  money  to  qualify  himself  for,  on 
the  ground  that  he  has  nuule  "grossly  improbable  statements" 
in  advertiiiijig  his  medical  business — it  is  requisite  that  the 
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statute  authorizing  such  revocation  define  what  shall  con- 
stitute such  statements  so  that  the  physician  may  know  in 
advance  the  penalty  he  incurs  in  making  them.  It  is  an  easy 
matter  for  the  legislature  to  declare  what  statements  in  the 
advertisement  of  medical  business  shall  be  deemed  "grossly 
improbable,"  and  it  must  do  so,  and  not  leave  it  to  a  board 
of  medical  examiners  after  the  publication  is  made  to  deter- 
mine in  its  judgment  whether  the  statements  were  or  were 
not  "grossly  improbable,"  and  according  to  its  particular 
view  of  the  matter  revoke  or  refuse  to  revoke  the  license.  The 
right  to  practice  medicine  cannot  be  made  to  depend  upon 
such  a  vague,  uncertain  and  indefinite  provision.  The  con- 
clusion we  reach  as  to  the  invalidity  of  this  provision  is,  in 
our  judgment,  sustained  by  the  general  principles  announced 
in  the  main  and  concurring  opinions  in  Ex  parte  McNulty,  77 
Cal.  164,  11  Am.  St.  Rep.  257,  19  Pac.  237,  and  in  Matthews 
V.  Murphy,  23  Ky.  Law  Rep.  750,  63  S.  W.  785,  54  L.  R.  A. 
415. 

596  -yjTe  are  of  opinion,  for  the  reasons  given,  that  the  pro- 
vision of  the  statute  in  question,  as  far  as  it  attempted  to 
authorize  the  board  of  medical  examiners  to  revoke  the  certi- 
ficate of  a  physician  for  "grossly  improbable  statements"  in 
an  advertisement  of  medical  business,  is  void ;  that  in  the  mat- 
ter at  bar  the  state  board  of  medical  examiners  had  no  juris- 
diction to  revoke  the  certificate  of  petitioner  under  this  pro- 
vision of  the  act ;  that  its  order  in  that  regard  was  void ;  and 
it  is  hereby  annulled  and  set  aside. 

Henshaw,  J.,  McFarland,  J.,  Angellotti,  J.,  and  Shaw,  J., 
concurred. 

Beatty,  C.  J.,  concurred  in  the  judgment. 


The  Right  to  Practice  Medicine  is  subject  to  such  reasonable  regula- 
tions or  conditions  as  the  state,  in  the  exercise  of  the  police  power, 
may  prescribe:  State  v.  Marble,  72  Ohio  St.  21,  106  Am.  St.  Rep.  570; 
State  V.  Randolph,  23  Or.  74,  37  Am.  St.  Rep.  655;  State  v.  Brown,  37 
Wash.  97,  107  Am.  St.  Rep.  798.  As  bearing  on  the  authority  to  re- 
voke a  physician's  license  to  practice,  see  Ex  parte  McNulty,  77  Cal. 
164,  11  Am.  St.  Bep.  257;  People  v.  Smith,  200  UL  442,  93  Am.  St. 
Rep.  206. 
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THOMPSON  V.  BASLER. 

[148  Cal.  646,  84  Pac.  161.] 

PUBLIC  LANDS — Title  of  Entryman  Before  Issuance  of  Pat- 
ent.— AlthoujTh  the  title  to  public  land  does  not  finally  pass  from  the 
United  States  until  the  issuance  of  a  patent,  the  receiver's  receipt, 
issued  to  a  homestead  entryman  in  possession  and  claiming  under  sec- 
tion 2290  of  the  Revised  Statutes,  constitutes  ample  title  to  enable 
him  to  maintain  or  defend  any  suit  concerning  the  land.     (p.  322.) 

PUBLIC  LANDS — Jurisdiction  of  Land  Department. — The 
land  department  has  exclusive  power  to  determine  the  facts  of  resi- 
dence and  cultivation  with  relation  to  homestead  entries,  and  its  de- 
termination of  these  questions  is  conclusive  upon  the  courts,     (p.  322.) 

PUBLIC  LANDS— Jurisdiction  of  Land  Department.— When  !i 
question  is  under  the  consideration  and  within  the  control  of  the  land 
department,  the  courts  will  not  render  a  decree  in  advance  of  the 
action  of  the  government  officials  and  thereby  render  such  action 
nugatory,     (p.  323.) 

PUBLIC  LANDS — Conflict  Between  Homestead  and  Mining 
Claimant. — Where  a  homestead  entryman  brings  ejectment  against  a 
mining  claimant  who  has  made  a  location  after  the  issuance  of  a  re- 
ceiver's receipt  to  the  plaintiff,  evidence  of  the  receipt,  coupled  with 
evidence  of  possession,  prima  facie  establishes  a  right  of  recovery,  and 
the  defendant  cannot  attack  such  right  by  evidence  that  the  plain- 
tiff has  failed  to  reside  on  the  land  and  cultivate  it  as  required  by 
statute,     (p.  323.) 

HoU  &  Dunn  and  Johnson  &  Chase,  for  the  appellant 

McCoy  &  Gans,  for  the  defendant. 

**''  SLOSS,  J.  The  plaintiff,  claiming  possession  of  and 
title  to  one  hundred  and  sixty  acres  of  land  as  a  homestead 
entryman,  under  the  land  laws  of  the  United  States,  com- 
menced this  action  of  ejectment  against  the  defendant  to 
recover  the  possession  of  a  portion  of  the  premises,  and  one 
hundred  dollars  damages.  Judgment  went  for  the  plaintiff 
according  to  the  prayer  of  his  complaint,  and  the  defendant 
now  appeals  from  an  order  denying  his  motion  for  a  new 
trial. 

It  appears  that  on  April  16,  1900,  there  was  issued  to 
the  plaintiff  the  receipt  of  the  receiver  of  the  land  office 
for  the  entry  of  one  hundred  and  sixty  acres,  under  section 
2290  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  Stats.  1901,  p.  1389),  and  that  shortly  thereafter  he 
took  possesision  of  the  land  described  in  his  receipt  as  his 
homestead  entry  thereunder.  In  the  autumn  of  1902  the 
defendant  came  upon  tlie  land,  took  possession  of  about 
Am.  St.  Rep.,  Vol.  113—21 
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twenty  acres,  began  to  run  a  tunnel  therein  for  mining 
purposes,  and  posted  and  recorded  notices  of  location  for 
the  purpose  of  acquiring  tunnel  rights  under  the  laws  of 
the  United  States:  U.  S.  Rev.  Stats.,  sec.  2323  (U.  S.  Comp. 
Stats.  1901,  p.  1426).  The  claim  of  the  defendant,  as  stated 
in  his  brief,  is:  "That  the  plaintiff  did  not  comply  with 
the  homestead  laws  of  the  United  States  after  making  his 
application  and  obtaining  the  receiver's  receipt."  In  sup- 
port of  this  claim,  he  introduced  testimony  tending  to  show 
that  subsequent  to  the  entry  the  plaintiff  had  ***  not  re- 
sided on  the  land,  and  that  he  had  failed  to  make  the 
cultivation  of  the  land  required  to  obtain  a  patent  thereto 
under  section  2291  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  Stats.  1901,  p.  1390). 

Although  title  does  not  finally  pass  from  the  United  States 
until  the  issuance  of  a  patent,  it  is  well  settled  that  the 
receiver's  receipt  issued  to  a  homestead  entryman  in  pos- 
session and  claiming  land  under  section  2290  of  the  Re- 
vised Statutes  of  the  United  States,  constitutes  ample  title 
to  enable  him  to  maintain  or  defend  a  suit  concerning  the 
land :  Code  Civ.  Proc,  sec.  1925 ;  Goodwin  v.  McCabe,  75  Cal. 
584,  17  Pac.  705;  Morrison  v.  Coleman,  87  Ala.  655,  6 
South.  374,  5  L.  R.  A.  384 ;  Case  v.  Edgeworth,  87  Ala.  203, 
5  South.  783;  Gulf  etc.  R.  Co.  v.  Clark,  101  Fed.  678,  41 
C.  C.  A.  597.  The  plaintiff  having  by  the  offer  of  the 
receipt,  coupled  with  evidence  of  possession,  made  a  prima 
facie  showing  of  a  right  to  sue  in  ejectment,  the  question 
is  whether  it  was  open  to  the  defendant,  claiming  to  enter 
under  a  tunnel  location,  to  attack  plaintiff's  right' by  show- 
ing that  there  had  been  a  failure  to  comply  with  the  statu- 
tory provisions  requisite  to  ripen  the  homestead  right  into 
a  perfect  title  by  patent.  Under  section  2291  of  the  Revised 
Statutes  a  patent  may  issue  to  the  person  making  the  entry 
upon  proof  of  residence  and  cultivation  for  the  period  of 
five  years  and  compliance  with  certain  other  conditions. 
And  section  2297  (U.  S.  Comp.  Stats.  1901,  p.  1398)  provides 
for  a  forfeiture  of  the  right  and  the  reverting  of  the  land 
to  government  upon  proof  to  the  satisfaction  of  the  register 
of  the  land  office,  after  notice  to  the  settler,  that  such 
settler  has  changed  his  residence  or  abandoned  the  land 
for  more  than  six  months  at  any  time.  The  necessary  effect 
of  these  provisions,  taken  in  connection  with  the  statutes 
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creating  the  federal  land  department,  is  to  confer  upon 
the  officers  of  that  department  the  exclusive  power  to  deter- 
mine the  facts  of  residence  and  cultivation  with  relation  to 
homestead  entries.  "The  land  department  of  the  United 
States  has  been  created  as  the  tribunal  for  determining  the 
right  under  the  laws  of  the  United  States  of  any  person  to 
receive  a  patent  for  any  of  the  public  lands,  and  that  tribu- 
nal is  vested  with  jurisdiction  to  determine  all  questions  of 
fact  that  may  arise  in  any  controversy  respecting  such 
right":  Gage  v.  Gunther,  136  Cal.  338,  89  Am.  St.  Rep.  141, 
68  Pac.  **®  710.  Where  the  land  department  has  passed 
upon  such  questions  of  fact,  its  determination  is  (in  the 
absence  of  a  showing  of  fraud  or  imposition)  conclusive 
upon  the  courts:  Stewart  v.  McHarry,  159  U.  S.  643,  16 
Sup.  Ct  Rep.  117;  Gage  v.  Gunther,  136  Cal.  338,  89  Am. 
St.  Rep.  141,  68  Pac.  710,  40  L.  ed.  290.  And  similarly, 
while  a  question  is  under  the  consideration  and  within  the 
control  of  the  land  department,  the  courts  will  not  render 
a  decree  in  advance  of  the  action  of  the  government  officials 
and  thereby  render  such  action  nugatory:  Marquez  v.  Fris- 
bie,  101  U.  S.  473,  25  L.  ed.  800;  Casey  v.  Vassor  (C.  C),  50 
Fed.  258;  Humbird  v.  Avery  (C.  C),  110  Fed.  465. 

In  this  case  the  question  of  plaintiff's  residence  and  cul- 
tivation were  within  the  control  of  the  land  department, 
and  could  have  been  determined  by  it  either  on  an  applica- 
tion for  patent  or  on  proceedings  to  have  the  land  revert  to 
the  government,  pursuant  to  section  2297  of  the  Revised 
Statutes.  Since  no  steps  had  been  taken  to  cancel  the  entry 
under  the  provisions  of  section  2297,  the  lower  court  rightly 
held  that  it  had  no  power  to  determine  whether  or  not 
the  plaintiff  had  forfeited  his  rights  for  failure  to  reside 
on  the  land  and  cultivate  it.  The  land  in  question  having 
been,  by  a  homestead  entry,  valid  on  its  face,  and  subsisting 
of  record,  withdrawn  from  entry  under  any  law  of  the 
United  States  (see  Hastings  etc.  R.  R.  Co.  v.  Whitnev, 
132  U.  S.  357,  10  Sup.  Ct.  Rep.  112,  33  L.  ed.  363),  the  de- 
fendant was  not  by  virtue  of  his  tunnel  location  in  a 
position  to  attack  plaintiff's  right  in  this  action.  These 
views  necessarily  dispose  of  the  contention  that  the  find- 
ings as  to  the  title  and  possession  of  the  plaintiff  are 
not  sustained  by  the  evidence.  And  we  think  the  finding 
that  the  plaintiff  sustained  damage  in  the  sum  of  one  hun- 
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dred  dollars  finds  sufficient  support  in  the  record.    No  other 
points  are  made  for  reversal. 

The  order  denying  a  new  trial  is  affirmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 


The  Decisions  of  the  Land  Department  as  to  matters  within  its  juris- 
diction are  generally  conclusive  on  the  courts:  Gage  v.  Gunther,  136 
Cal.  338,  89  Am.  St.  Rep.  141,  and  cases  cited  in  the  cross-reference 
note  thereto.  Its  decision,  for  example,  as  to  the  residence  of  a 
homestead  entryman  on  the  public  lands,  and  the  bona  fides  of  his 
settlement  thereon,  is  conclusive  on  the  courts,  in  the  absence  of 
fraud  or  imposition:  Small  v.  Bakerstraw,  28  Mont.  413,  104  Am.  St. 
Rep.   691. 

Attack  Upon  Patents  Because  the  Land  covered  by  them  is  mineral 
is  discussed  in  Board  of  Education  v.  Mansfield,  17  S.  Dak.  72,  106  Am. 
St.  Rep.  771;  Paterson  v.  Ogden,  141  Cal.  43,  99  Am.  St.  Rep.  31. 


CHURCHILL  V.  WOODWORTH. 
[148  Cal.  669,  84  Pae.  155.] 

ESTATE  OF  DECEDENT — Mortgage  Foreclosure — Parties. — In 
an  action  by  administrators  to  foreclose  a  deed  intended  as  a  mort- 
gage, one  of  their  number  to  whom  the  deed  was  executed  is  not,  as 
an  individual,  a  necessary  party,     (p.  327.) 

ESTATE  OF  DECEDENT — Mortgage  Foreclosure — Parties. — 
Where  an  action  to  foreclose  a  mortgage  has  been  brought  against  the 
heirs  of  the  mortgagor,  the  court  may,  after  the  subsequent  appoint- 
ment of  an  administrator,  order  him  to  be  brought  in  as  a  party, 
and  direct  the  service  of  summons  on  him  more  than  a  year  after 
the  commencement  of  the  action,  the  time  within  which  an  action 
might  be  brought  against  him  as  a  personal  representative  of  the 
deceased  not  yet  having  expired,     (p.  327.) 

ESTATE  OF  DECEDENT — Mortgage  Foreclosure — Parties. — 
The  right  to  maintain  an  action  to  foreclose  a  mortgage  against  an 
administrator  within  a  year  after  the  issuance  of  letters  is  not 
waived  by  bringing  the  action  against  the  heirs  before  his  appoint- 
ment,    (p.   327.) 

LIMITATION  OF  ACTIONS— Mortgage  Debt.— If  the  statute 
of  limitations  is  running  against  a  mortgage  debt,  including  advances 
made  by  the  mortgagee  to  discharge  paramount  liens,  it  continues  to 
run  against  the  advances,  upon  the  giving  of  a  new  note  which  does 
not  include  them.     (pp.  329,  330.) 

LIMITATION  OF  ACTIONS— Sufficiency  of  Plea.— A  plea  that 
an  action  is  barred  by  a  certain  section  of  the  code,  without  specify- 
ing the  subdivision  thereof  which  alone  can  apply  to  the  action,  is 
not  a  nullity,  and  the  objection  to  pleading  the  statute  in  this 
manner  is  waived  by  a  failure  to  raise  the  question  in  the  trial 
court,     (pp.  330,  331.) 
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Jones  &  Weller,  for  the  appellant. 

Hunsaker  &  Britt  and  Gillis  &  Tapscott,  for  the  respond- 
ents. 

«''o  ANGELLOTTI,  J.  This  is  an  action  brought  by 
plaintiffs  to  have  a  deed  absolute  in  form  declared  to  be  a 
mortgage,  and  to  foreclose  the  same.  Plaintiffs  had  judg- 
ment, and  defendant  Jones,  administrator  of  the  estate  of 
L.  B.  Woodworth,  deceased,  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

Said  Woodworth,  on  November  8,  1894,  being  indebted  to 
plaintiffs  as  administrators  of  the  estate  of  Charles  B.  Boyes, 
deceased,  executed  to  Jerome  Churchill  a  deed  conveying 
certain  real  estate  in  the  city  of  Los  Angeles,  which  deed 
was  in  form  an  absolute  conveyance,  but  was  executed 
solely  as  security  for  the  existing  indebtedness  to  plaintiffs 
and  such  future  indebtedness  to  them  as  might  accrue.  On 
November  13,  1897,  upon  an  accounting  had  between  the 
parties,  it  was  found  that  the  amount  of  such  indebtedness 
then  due  was  fifteen  thousand  four  hundred  and  sixty-two  dol- 
lars and  sixty  cents,  for  which  sum  Woodworth  executed 
his  note  to  plaintiffs,  which  note  was  made  payable  one 
day  after  date.  No  part  thereof  or  of  the  interest  accruing 
thereon  has  ever  been  paid.  Woodworth  died  intestate 
October  27,  1900.  On  November  14,  1901,  no  administration 
of  the  estate  of  Woodworth  having  been  commenced,  plain- 
tiffs commenced  this  **'^*  action  against  the  heirs  of  de- 
ceased. On  December  16,  1901,  appellant  was  appointed 
administrator  of  the  estate  of  Woodworth,  and  letters  were 
issued  to  him.  On  November  12,  1902,  summons  was  issued 
upon  the  original  complaint.  On  December  10,  1902,  the 
court,  upon  the  application  of  plaintiffs,  allowed  the  filing 
of  an  amended  complaint  bringing  appellant  in  as  a  party 
defendant,  and  ordered  that  summons  be  issued  and  served 
upon  appellant,  which  was  done. 

Plaintiffs  allege  in  their  complaint,  and  the  court  found, 
that  Jerome  Churchill,  in  order  to  protect  the  security  for 
the  indebtedness,  discharged  certain  paramount  liens  upon 
the  mortgaged  property,  as  follows,  viz. :  1.  By  the  payment 
of  three  thousand  two  hundred  and  seventy-six  dollars  on  May 
6,  1896,  a  mortgage  executed  by  Woodworth  and  his  wife 
to  one  Klokke,  securing  an  indebtedness  amounting  on  that 
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date  to  such  sum;  2.  By  the  payment  of  three  thousand 
four  hundred  and  seventy-six  dollars  and  sixty-five  cents  on 
May  6,  1896,  a  mortgage  of  Woodworth  and  his  wife  to  the 
Columbia  Savings  Bank,  securing  an  indebtedness  amount- 
ing on  that  date  to  such  sum;  and  3.  By  the  payment  of 
fourteen  hundred  and  seventy-nine  dollars  and  ninety- 
eight  cents,  on  April  15,  1896,  a  delinquent  street  assess- 
ment to  the  city  of  Los  Angeles,  for  the  widening  of  Los 
Angeles  street.  The  court  allowed  these  amounts,  with 
interest  at  the  rate  of  seven  per  cent  per  annum  from  the 
respective  dates  of  payment.  Plaintiffs  further  allege  in 
their  complaint  that  Jerome  Churchill  was  compelled  to 
borrow  seven  thousand  dollars  of  the  amounts  so  advanced 
from  the  Los  Angeles  Savings  Bank,  and  that  he  had  on 
April  16,  1896,  executed  his  note  bearing  seven  per  cent 
interest  to  said  bank  in  said  amount  and  gave  as  security 
therefor  a  mortgage  to  said  bank  upon  the  property  held 
by  him  under  such  deed,  and  subsequently,  in  December, 
1900,  renewed  said  note  and  mortgage,  and  ''that  no  part 
thereof  has  been  paid,  and  the  same  is  now  a  valid  and 
subsisting  lien  upon  said  premises."  Defendants  admitted 
the  execution  of  such  notes  and  mortgages  by  Churchill, 
and  simply  deny  in  general  terms  that  Churchill  had  any 
right  or  authority  to  execute  the  same.  The  court  found 
that  the  notes  and  mortgages  were  executed  as  alleged, 
and  the  proceeds  used  for  the  payment  of  the  liens  as  alleged. 
If  the  mortgage  executed  by  Churchill  to  the  bank  was 
originally  a  valid  lien  on  the  property,  it  must  be  held  under 
the  pleadings  and  findings  that  it  continued  to  be  such  for 
the  full  amount  due  thereon  at  the  time  of  judgment.  The 
trial  court,  while  ^''^  crediting  plaintiffs  with  all  the 
amounts  expended  by  them,  including  the  seven  thousand 
dollars  which  was  so  borrowed,  made  no  provision  in  the 
judgment  for  the  freeing  by  plaintiffs  of  the  land  from 
the  mortgage  lien  of  the  bank,  but  directed  the  sale  of  the 
land  and  the  payment  to  plaintiffs  of  the  aggregate  amount 
found  due — thirty-nine  thousand  nine  hundred  and  seventy- 
nine  dollars  and  ninety-seven  cents — which  included  the 
seven  thousand  dollars  and  eighty  cents  borrowed.  Upon 
these  facts,  several  points  are  made  for  reversal. 

1.  It  is  urged  that  Jerome  Churchill,  to  whom  the  deed 
was  made,  was  a  necessary  party  plaintiff.  As  between 
plaintiffs  and  the  appellant,  the  plaintiffs  are  the  real  par- 
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ties  in  interest,  and  there  can  be  no  question  as  to  their 
right  to  bring  the  action  in  their  own  names.  Their  agent 
or  trustee,  Jerome  Churchill,  as  an  individual,  was  not  a 
necessary  party:  See  Code  Civ.  Proc,  sec.  367;  Anglo- 
Californian  Bank  v.  Cerf,  147  Cal.  384,  81  Pac.  1077. 

2.  We  can  see  no  force  whatever  in  the  contention  that 
the  court  was  not  authorized  to  bring  appellant  in  as  a 
party  and  direct  the  issuance  and  service  on  him  of  sum- 
mons more  than  a  year  after  the  commencement  of  the  ac- 
tion. As  already  noticed,  summons  had  been  issued  as 
against  the  original  defendants  within  the  year,  so  the  court 
had  not  lost  jurisdiction  of  the  case  under  subdivision  7 
of  section  581  of  the  Code  of  Civil  Procedure.  Appellant, 
upon  his  appointment  as  administrator  (December  16, 
1901),  certainly  became  a  proper  party  to  be  made  defend- 
ant. It  is  apparent  that  a  complete  determination  of  the 
controversy  could  not  be  had  without  the  presence  of  the 
administrator,  representing  as  he  did  the  other  creditors  of 
the  deceased.  The  time  within  which  an  action  might  be 
brought  against  him  as  a  personal  representative  of  the 
deceased  had  not  expired  when  the  order  was  made  and 
summons  issued,  for,  under  section  353  of  the  Code  of  Civil 
Procedure,  such  action  might  be  commenced  at  any  time 
"within  one  year  after  the  issuing  of  letters  testamentary 
or  of  administration."  Under  section  389  of  the  Code  of 
Civil  Procedure,  therefore,  the  court  then  had  the  right  to 
order  him  to  be  brought  in  as  a  party,  and  to  that  end 
"order  amended  and  supplemental  pleadings,  or  a  cross- 
complaint,  to  be  filed,  and  summons  thereon  to  be  issued 
and  served."  Plaintiffs  were  under  no  obligation  to  pro- 
cure the  appointment  of  an  administrator  earlier.  "Under 
that  section  [section  **''3  353  of  Code  of  Civil  Procedure] 
a  party  having  a  cause  of  action  against  the  estate  of  a 
deceased  person  is  not  bound  to  cause  administration  to  be 
had,  because  the  statute  expressly  extends  his  time  for  one 
year  after  the  issuance  of  letters":  Davis  v.  Hart,  123  Cal. 
384,  55  Pac.  1060. 

3.  We  are  unable  to  see  any  merit  in  the  contention  that 
plaintiffs  waived  their  right  to  bring  an  action  against  the 
administrator  within  a  year  after  the  issuance  of  letters  by 
commencing  the  action  against  the  heirs  of  deceased  before 
the  appointment  of  an  administrator. 
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4.  The  advances  made  to  discharge  liens  on  the  mortgaged 
property,  for  the  purpose  of  protecting  the  security,  were 
all  made  in  April  and  May,  1896,  while  Woodworth  did  not 
die  until  October  27,  1900,  more  than  four  years  thereafter. 
Appellant  contends  that  the  right  of  plaintiffs  to  recover  the 
amount  of  these  advances  is  barred  by  section  337  or  section 
339  of  the  Code  of  Civil  Procedure,  both  of  which  sections 
were  pleaded  in  bar  by  appellant.  We  are  unable  to  see 
any  good  answer  to  this  contention.  It  may  freely  be  con- 
ceded, as  contended  by  plaintiffs  and  upheld  by  many 
authorities,  that  the  amount  advanced  for  the  protection 
of  the  security  became  at  once  a  part  of  the  debt  secured 
by  the  mortgage,  so  that  payment  thereof  could  at  one  time 
have  been  enforced  as  a  part  of  the  claim  for  which  the 
lien  existed,  but  this  concession  does  not  materially  assist 
them.  It  might  bring  these  advances  within  the  statute 
applicable  to  the  original  indebtedness,  and  thus  enable 
them  to  be  recovered  with  such  indebtedness  at  any  time 
before  the  statute  had  run  against  the  same,  but  it  could 
accomplish  nothing  more.  The  original  indebtedness  then 
existing  would  have  been  barred  by  the  statute  at  the  death 
of  Woodworth,  had  it  not  been  for  the  new  note  for  fifteen 
thousand  four  hundred  and  sixty-two  dollars  and  sixty  cents 
given  on  November  13,  1897.  Plaintiffs  contended,  and  the 
trial  court  concluded,  that  no  part  of  these  advances  was 
included  in  the  new  note,  and  it  is  manifest  that  the  only 
theory  upon  which  a  recovery  of  such  advances,  in  addition 
to  the  amount  due  on  the  new  note,  can  be  sustained,  is 
that  such  advances  were  not  included.  If  the  statute  was 
running  against  the  whole  mortgage  debt,  including  these 
advances,  at  the  time  of  the  giving  of  the  new  note,  why  did 
it  not  continue  to  run,  regardless  of  such  new  note,  against 
any  portion  of  the  debt  that  was  not  included  therein?  If 
"'"'*  I  owe  one  thousand  dollars,  secured  by  mortgage,  and 
immediately  prior  to  the  completion  of  the  statutory  period 
g've  a  new  note  for  five  hundred  dollars  only,  it  would  not 
be  contended  that  the  giving  of  such  note  affected  the  run- 
ning of  the  statute  as  to  the  other  five  hundred  dollars. 
We  can  see  no  distinction  material  here  between  such  a 
case  and  the  one  at  bar.  The  statute  was  running  against 
the  whole  of  this  debt,  including  these  advances,  and  a 
new  note  was  given  as  a  portion  only  of  the  debt.  This 
necessarily  excluded  from  the  effect  of  the  new  note  such 
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portions  of  the  debt  secured  by  the  mortgage  as  were  not 
included  therein.  It  is  entirely  immaterial  that  the  ex- 
cluded portions  became  a  part  of  the  mortgage  debt  solely 
by  reason  of  the  fact  that  they  were  made  to  protect  the 
security.  They  either  became  a  part  of  the  mortgage  debt, 
or  they  did  not.  If  they  became  a  part  of  the  mortgage 
debt,  they  could  only  be  relieved  from  the  effect  of  the 
statute,  which  would,  in  due  course,  bar  the  debt,  by  some 
act  on  the  part  of  the  mortgagor  which  purported  to  in- 
clude them.  The  giving  of  a  new  note  by  him  for  a 
specified  amount  not  including  them  was  not  such  an  act. 
If  they  did  not  become  a  part  of  the  debt,  they  necessarily 
became  barred  by  the  provisions  of  section  339  of  the  Code 
of  Civil  Procedure  providing  that  actions  must  be  brought 
within  two  years  upon  a  contract,  obligation,  or  liability 
not  founded  upon  an  instrument  of  writing.  The  effect  of 
the  new  note  was  to  keep  the  mortgage  alive  only  as  to 
such  debt  as  was  evidenced  thereby.  In  this  state  the  rule 
is  that  a  mortgage  is  only  an  incident  of  the  debt,  and  that 
when  the  debt  is  barred  in  whole  or  in  part  the  mortgage 
is  correspondingly  barred.  It  cannot,  of  course,  be  success- 
fully contended  that  portions  of  a  debt  secured  by  a  mort- 
gage may  not  become  barred  by  the  statute,  although  as  to 
other  portions  the  statute  has  not  run. 

We  find  no  case  in  which  the  precise  question  here  pre- 
sented has  ever  been  decided.  There  is  some  general  lan- 
guage in  some  of  the  decisions  relative  to  the  right  of  the 
mortgagee  to  add  to  his  own  lien  the  amount  of  advances 
necessary  for  the  protection  of  his  security  and  collect  the 
whole  amount  upon  foreclosure  of  the  mortgage,  but  the 
particular  question  here  presented  was  not  involved  in  any 
of  the  cases  cited.  In  none  of  them  did  it  appear  that  the 
®'^"  statute  had  run  against  any  part  of  the  original  indebt- 
edness. It  must  be  borne  in  mind  also  that  in  the  majority 
of  states  the  rule  is  that  the  equitable  remedy  to  enforce 
the  lien  of  the  mortgage  exists  notwithstanding  the  debt 
itself  may  be  barred,  provided  the  statute  has  not  run 
against  the  mortgage.  Under  that  rule,  so  long  as  the 
mortgage  is  kept  alive,  no  part  of  the  debt  secured  thereby 
can  be  barred  in  the  sense  that  the  mortgagee  loses  his 
right  to  enforce  it  against  the  mortgaged  property.  This 
appears  to  have  been  the  rule  in  all  the  states  from  which 
cases  are  cited  by  plaintiffs,  at  the  time  such  decisions  were 
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rendered.  "With  us,  however,  as  already  observed,  the 
mortgage  is  enforceable  only  for  such  portions  of  the  debt 
as  are  not  barred.  It  must  also  be  borne  in  mind  that  we 
are  discussing  the  case  of  a  mortgage  containing  no  provi- 
sion as  to  the  right  of  the  mortgagee  to  make  such  advances 
or  the  manner  in  or  time  at  which  they  shall  be  repaid. 
Section  2876  of  the  Civil  Code,  providing  that  where  the 
holder  of  a  subsequent  lien  is  compelled  to  satisfy  a  prior 
lien  for  his  own  protection  he  "may  enforce  payment  of 
the  amount  so  paid  by  him,  as  a  part  of  the  claim  for 
which  his  own  lien  exists,"  if  applicable  here,  does  not  assist 
plaintiffs  in  this  regard.  It  accomplished  no  more  at  most 
than  to  make  the  amounts  paid  a  part  of  plaintiffs'  then 
existing  claim,  subject  to  the  same  rules  of  limitation,  but 
when  such  amounts  were  excluded  from  the  new  note  the 
statute  then  running  against  the  whole  indebtedness  con- 
tinued to  run  against  them.  We  are  satisfied  that  recovery 
of  these  advancements  must  be  held  to  be  barred  either  by 
section  337  of  the  Code  of  Civil  Procedure  or  by  section  339 
of  the  Code  of  Civil  Procedure,  and  it  is  immaterial  here 
which  section  is  applicable. 

It  is  urged  that  the  plea  in  bar  of  section  339  of  the  Code 
of  Civil  Procedure  was  insufficient  in  that  it  omitted  to  state 
the  subdivision  of  the  section  referred  to,  the  section  con- 
taining three  subdivisions,  and  section  458  of  the  Code  of 
Civil  Procedure,  providing  that  in  pleading  the  statute  of 
limitation  it  is  not  necessary  to  state  the  facts  showing  the 
defense,  "but  it  may  be  stated  generally  that  the  cause  of 
action  is  barred  by  the  provisions  of  section  (giving  the  num- 
ber of  the  section  and  subdivision  thereof,  if  it  is  so  divided, 
relied  upon)  of  the  Code  of  Civil  Procedure,"  Defendant 
^''®  here  alleged  simply  "that  the  indebtedness  sued  on 
herein  is  barred  by  the  provisions  of  section  339  of  the  Code 
of  Civil  Procedure  of  the  state  of  California."  Subdivision 
1  of  the  section  in  question  was  the  only  provision  thereof 
that  could  bj'^  any  possibility  be  applicable  to  this  case. 
Subdivision  2  relates  to  actions  against  sheriffs,  coroners, 
and  constables,  and  subdivision  3  to  actions  to  recover 
damages  for  the  death  of  one  caused  by  the  wrongful  act 
or  neglect  of  another.  No  demurrer  was  interposed  to  the 
answer,  which,  for  the  purposes  of  the  trial,  was  assumed 
to  sufficiently  present  the  defense,  and  the  court  made  its 
findings  thereon.    Under  these  circumstances,  we  are  satis- 
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fied  that  the  attempt  to  plead  subdivision  1  of  section  339 
should  not  be  treated  as  a  nullity,  and  that  the  objection  to 
the  manner  of  pleading  it  was  waived  by  the  failure  of 
plaintiffs  to  urge  such  objection  in  the  trial  court.  The  ap- 
pellant's specifications  of  insufficiency  of  evidence  to  sustain 
the  findings  upon  the  issues  as  to  the  statute  of  limitations 
are  sufficient  to  present  the  question  here  under  the  liberal 
rule  laid  down  by  the  more  recent  decisions,  and  whatever 
may  be  the  rule  as  to  a  waiver  of  points  by  a  f-ailure  to  dis- 
cuss them  in  the  opening  brief,  we  are  satisfied  that  appel- 
lant's brief  was  not  such  as  to  indicate  any  waiver  of  his 
defense  of  the  statute  of  limitations. 

5.  In  view  of  our  conclusions  upon  the  question  of  the 
effect  of  the  statute  of  limitations,  it  is  unnecessary  to  con- 
sider at  length  any  of  the  remaining  points  on  which  appel- 
lant states  in  his  closing  brief  that  he  "especially  relies  for 
a  reversal."  There  was  sufficient  evidence  to  support  the 
findings  as  to  the  advances  made  for  the  protection  of  the 
security.  While  the  findings  are  not  clear  and  definite 
as  they  might  have  been  upon  the  question  as  to  whether 
these  advances  were  included  in  the  fifteen  thousand  four 
hundred  and  sixty-two  dollars  and  sixty  cents  note  of  No- 
vember 13,  1897,  when  construed  liberally  in  support  of  tho 
judgment,  we  think  that  they  sufficiently  show  that  they 
were  not  so  included.  There  was  sufficient  evidence  to  sup- 
port a  finding  that  they  were  not  included.  As  to  the 
Churchill  mortgage  to  the  Los  Angeles  Savings  Bank,  as- 
suming the  same  to  be  a  valid  lien  upon  the  property,  we 
are  of  the  opinion  that  the  appellant  is  entitled  to  no  relief 
in  this  action,  in  the  event  that  plaintiffs  are  not  allowed 
to  recover  the  amounts  advanced,  by  reason  of  the  plea 
of  the  statute  of  limitations.  ^"^"^  The  whole  of  the  money 
borrowed  by  Churchill  on  his  note  and  said  mortgage  was 
devoted  to  the  payment  of  amounts  constituting  paramount 
liens  on  said  land — were  necessarily  made  for  the  protection 
of  the  property  of  appellant,  constituting  plaintiff's  secur- 
ity, and  appellant  should  not  be  granted  the  affirmative  re- 
lief of  having  the  property  cleared  of  the  lien  without  re- 
paying the  amount  which  was  so  borrowed  and  properly 
advanced  by  plaintiffs  for  the  protection  of  their  security. 
We  find  no  other  point  requiring  attention. 


332  American  State  Reports,  Vol,  113.     [California, 

The  judgment  and  order  denying  a  new  trial  are  reversed 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  the  views  herein  expressed. 

Shaw,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


In  a  Suit  to  Foreclose  a  Mortgage  after  the  death  of  the  mortgagor, 
hifl  personal  representatives  are  proper  parties  defendant:  Hodgdon 
V.  Heidman,  66  Iowa,  645,  24  N.  W.  257;  United  Security  etc.  Co.  v. 
Vandegrift,  51  N.  J.  Eq.  400,  26  Atl.  985.  They  are  not  always  re- 
garded as  necessary  parties,  however:  Roberts  v.  Flatt,  42  111.  App. 
608;  Hill  v.  Townley,  45  Minn.  167,  47  N.  W,  653;  Rickarda  v,  Hutch- 
inson, 18  Nev.  215,  2  Pac.  52.  4  Pac.  702;  Fraser  v.  Bean,  96  N.  C.  327, 
2  S.  E.  159;  Butler  v.  Williams,  27  S.  C.  221,  3  S.  E.  211.  In  some 
jurisdictions,  the  heirs  are  not  necessary  parties  defendants  in  an 
action  to  foreclose  brought  against  the  administrator:  Bayly  v.  Muehe, 
65  Cal,  345,  3  Pac.  467,  4  Pac.  486.  See,  too.  Hall  v.  Klepzig,  99  Mo. 
83,  12  S.  W.  372;  Kelsey  v.  Welch,  8  S.  Dak.  255,  66  N.  W.  390. 


KOCH  V.   SOUTHERN  CALIFORNIA  RAILWAY  COM- 
PANY. 

[148  Cal.  677,  84  Pac.  516.] 

RAILWAY  CROSSING — Open  Safety  Gates. — The  fact  that 
safety  gates  at  a  railway  crossing  are  open  is  not  such  an  assurance 
of  safety  as  justifies  a  traveler  on  the  highway  in  driving  across  the 
tracks  regardless  of  all  ordinary  precautions  against  any  danger  from 
approaching   trains,     (p.   334.) 

Edward  F.  Wehrle  and  Anderson  &  Anderson,  for  the  ap- 
pellant. 

C.  N.  Sterry,  T.  A.  Norton,  Paul  Burks  and  E.  E.  Milliken, 
for  the  respondent. 

s''*  HENSHAW,  J.  Plaintiff  sued  to  recover  damages 
for  personal  injuries  occasioned  him  by  reason  of  the  alleged 
negligence  of  the  defendant  in  so  operating  its  trains  that 
plaintiff  was  struck  by  one  of  them  at  the  crossing  of  a 
street  in  the  city  of  Pasadena.  The  negligence  charged  was 
the  omission  upon  the  part  of  the  defendant  company  to 
sound  the  bell  and  to  close  the  gates  maintained  at  the 
crossing  at  the  time  of  the  approach  of  the  train.  Upon 
the  taking  of  all  the  testimony  the  court  instructed  the  jury 
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to  find  a  verdict  for  defendant,  which  the  jury  did,  and 
the  court's  ruling  in  this  regard  is  the  subject  of  this  appeal. 
The  consideration  of  the  question  necessitates  the  pre- 
sentation of  the  evidence,  which  is  here  given,  as  favorably 
to  the  plaintiff  as  the  facts  warrant.  Plaintiff,  about  10 
o'clock  at  night,  was  driving  two  horses  attached  to  a 
light  spring  wagon  toward  the  railroad  track  at  a  gait  which 
he  describes  as  "a  pretty  fair  trot,"  and  which  others 
describe  as  a  "brisk  trot."  Colorado  street,  upon  which  he 
was  driving,  is  seventy-five  feet  wide,  with  an  electric  rail- 
road track  running  along  it  a  little  south  of  the  middle  of 
the  street.  The  sidewalk  on  the  south  side  of  the  street 
is  eleven  feet  wide.  An  alley  thirty  feet  wide  crosses 
Colorado  street  at  right  angles,  and  defendant's  railroad 
track  also  crosses  the  street  in  the  center  of  that  alley.  The 
train  which  struck  plaintiff's  spring  wagon  consisted  of  a 
locomotive,  thirteen  loaded  freight-cars,  and  a  caboose.  It 
came  from  the  south  through  this  alley  up  a  steep  grade 
at  a  speed  of  about  four  miles  an  hour,  and  having  come 
almost  to  a  standstill  at  a  station  just  beyond,  *'^®  the  en- 
gine was  laboring  heavily  to  get  under  way  on  the  upgrade 
and  "was  puffing  very  hard  with  a  loud  exhaust."  There 
was  evidence  tending  to  show  that  the  engine-bell  and  the 
whistle  were  silent,  and  it  will  be  assumed  that  they  were. 
There  were  gates  across  the  street  on  each  side  of  the  rail- 
road track,  and  these  gates  were  not  closed  as  the  train 
crossed  the  street.  Colorado  street  was  paved  with  asphalt, 
and  plaintiff's  horses  were  newly  shod  with  smooth  shoes. 
He  approached  the  track  of  defendant  without  checking  the 
speed  of  his  horses  and  "looking  straight  ahead."  He  says 
he  could  not  see  or  hear  the  train,  and  first  saw  it  when  the 
noses  of  his  horses  were  about  on  the  railroad  track.  Ac- 
cording to  the  map  or  plat  of  the  locality  found  in  the 
record,  as  well  as  according  to  the  undisputed  evidence  of 
witnesses,  the  buildings  in  the  vicinity  were  so  disposed 
that,  if  the  plaintiff  had  been  on  the  alert  and  driving  with 
reasonable  caution,  he  might  have  caught  sight  of  the  ap- 
proaching train  in  ample  time  to  have  avoided  the  accident. 
Plaintiff  was,  and  had  been  for  six  years,  familiar  with  the 
crossing,  but  he  took  no  precautions  whatever  before  driving 
upon  it.  He  did  not  stop.  He  did  not  slow  up.  He  did 
not  look.  He  did  not  listen.  The  clattering  of  his  horses' 
feet  and  the  noise  of  his  wagon  would  certainly  have  in- 
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terfered  with  his  hearing  the  approaching  train.  He  was 
moving  faster  than  the  train  and  failed  to  take  any  pre- 
cautions by  slowing  up  to  listen,  but  had  he  been  on  the 
alert  he  could  have  heard  and  seen  the  train  in  time  to 
have  avoided  the  accident.  It  is  difficult  to  understand, 
then,  how  he  could  have  come  into  collision  with  this  slow- 
moving  locomotive,  excepting  that  he  either  absent-mind- 
edly or  recklessly  approached  and  drove  on  the  track. 
Indeed,  from  his  own  testimony,  it  is  plain  that  he  ap- 
proached the  crossing  with  a  total  disregard  of  its  dangers. 
In  substantiation  of  this  is  his  statement  to  one  of  the  wit- 
nesses, which  is  not  denied,  that  "My  main  idea  was  to  get 
home.  I  was  not  paying  any  attention  to  anything. "  Under 
the  facts,  then,  the  plaintiff,  after  accepting  the  invitation 
to  proceed,  extended  to  him  by  the  open  gates,  used  no 
precaution  whatsoever,  did  absolutely  nothing  for  his  own 
protection  and  safety.  He  did  not  lessen  the  speed  of  his 
horses;  he  did  not  listen  for  the  approach  of  the  train,  which 
was  made  audible  to  others  some  time  before  he  drew  near 
the  crossing;  ****®  he  did  not  look  for  the  train,  as  he  him- 
self testifies  he  kept  his  eyes  straight  ahead;  and  the  first 
intimation  he  had  of  its  approach  was  when  his  horses 
shied  away  from  the  engine. 

The  case  thus  presented  is  not  one  as  to  the  degree  or 
amount  of  care  which  should  be  exercised  by  one  about  to 
cross  a  railroad  under  the  invitation  to  proceed  given  by 
the  open  gates,  but  whether  under  such  circumstances  a  man 
may  fail  or  decline  to  exercise  any  care  whatsoever,  treating 
the  open  gates  as  a  positive  assurance  of  safety.  Of  course, 
in  any  case  such  as  this,  where  it  is  shown  that  a  plaintiff 
has  exercised  some  care,  the  question  whether  or  not  the  care 
actually  exercised  was  due  and  sufficient  will  always  be  a 
matter  for  determination  by  the  jury.  But  where,  as  here, 
the  unconflicting  evidence  shows  that  he  exercised  no  care 
whatsoever,  it  becomes  a  question  of  law  to  say  whether  or 
not  such  a  plaintiff's  case  shall  be  submitted  to  the  jury.  If 
it  is  so  submitted,  it  can  only  be  upon  the  theory  that  the 
open  gates  were  an  absolute  warranty  of  safety,  justifying 
the  plaintiff  in  proceeding  without  any  heed  or  caution.  It 
is  for  this  proposition  that  appellant  contends.  But  such  we 
do  not  understand  to  be  the  law.  A  railway  crossing  is 
itself  a  place  of  danger  and  is  an  effectual  warning  of  dan- 
ger— a  warning  which   must   always   be   heeded,   and   the 
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exercise  of  ordinary  care  in  traveling  over  such  a  place 
is  not  excused  by  the  negligent  omission  of  the  railway 
company  itself  to  exercise  reasonable  care :  Green  v.  South- 
ern California  Ry.  Co.,  138  Cal.  1,  70  Pac.  926;  Herbert 
V.  Southern  Pacific  Co.,  121  Cal.  227,  53  Pac.  651 ;  Lambert 
V.  Southern  Pacific  Co.,  146  Cal.  231,  79  Pac.  873.  Nor  is 
it  the  law  that  when  a  railroad  company  adopts  safety 
gates  or  any  other  appliance  for  the  protection  of  the  public, 
the  public  is  thereby  absolved  from  all  duty  of  taking  care  of 
itself.  A  person  is  still  required  to  exercise  due  and  or- 
dinary care,  and  while  the  quantum  of  care  which  will  be 
reasonable  may  be  less  where  the  gates  are  provided  and 
are  relied  upon  by  the  traveler,  still  the  gates  themselves 
are  not  an  assurance  and  a  warranty  such  as  to  justify 
a  traveler  in  going  blindly  ahead  in  total  disregard  of  all 
ordinary  precautions,  as  did  the  plaintiff  in  this  instance : 
Greenwood  v.  Philadelphia  etc.  Ry.  Co.,  124  Pa.  572,  10 
Am.  St.  Rep.  614,  17  Atl.  188,  3  L.  R.  A.  44;  Rangeley's 
Admr.  v.  Southern  R.  R.  Co.,  95  Va.  715,  30  S.  E.  386; 
«»i  Pennsylvania  etc.  Ry.  Co.  v.  Pfuelb,  60  N.  J.  L.  278,  37 
Atl.  1100;  Dawe  v.  Flint  etc.  Ry.  Co.,  102  Mich.  307,  60 
N.  W.  838;  Romeo  v.  Boston  etc.  R.  R.  Co.,  87  Me.  540,  33 
Atl.  24;  Thompson  on  Negligence,  sec.  1614. 

The  case  of  Ellis  v.  Boston  etc.  R.  R.  Co.,  169  Mass.  600,  48 
N.  E.  839,  contains  a  critical  review  of  the  matter  and  it  is 
said:  "The  raising  of  the  gates  was,  no  doubt,  a  circumstance 
which  justified  the  plaintiff  in  starting  to  cross  the  railroad 
when  he  did,  and  h^  had  a  right  to  expect  that  if  any  engine 
or  train  was  approaching  the  crossing  on  the  inbound  track 
a  whistle  would  be  sounded  or  a  bell  be  rung.  But  in  at- 
tempting to  cross  the  railroad  he  was  bound,  in  the  exercise 
of  ordinary  care,  to  himself  exercise  his  own  powers  of 
observation,  and  to  take  thought  for  his  own  safety;  and 
he  was  not  entitled  to  have  his  case  go  to  the  jury  unless 
there  was  evidence  from  which  it  could  be  inferred  that  he 
did  this.  No  such  inference  can  be  drawn  either  from  his 
own  testimony  or  that  of  tlie  other  witnesses.  The  general 
rule  that  one  who  attempts  to  cross  a  railroad  track  must 
reasonably  use  his  own  powers  of  observation  to  assure  him- 
self that  there  is  no  danger  from  approaching  trains  is  clear: 
Chase  v.  Maine  Coast  R.  R.  Co.,  167  Mass.  383,  45  N.  E.  911, 
and  cases  cited.  And  the  rule  applies  to  one  from  whom  a 
train  approaching  upon  a  second  track  is  hidden  by  a  train 
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which  has  just  passed:  Bancroft  v.  Boston  etc.  R.  R.  Co.,  97 
Mass.  275 ;  Winslow  v.  Boston  etc.  R.  R.  Co.,  165  Mass.  264, 
42  N.  E.  1133.  While  the  raising  of  the  gates  justified  the 
plaintiff  in  attempting  to  cross  when  he  did,  and  while  that 
fact  and  the  facts  that  no  whistle  was  sounded  and  no  bell 
was  rung  are  to  be  taken  into  consideration  on  the  question 
of  how  much  he  must  himself  look  and  observe  as  he  makes 
his  way  across,  these  circumstances  do  not  excuse  him  from 
looking  and  listening  and  taking  thought  for  his  own  safety. 
He  cannot  rely  wholly  upon  them,  and  cannot  recover  with- 
out showing  more  as  to  his  own  conduct  than  that  he  so  re- 
lied :  Butterfield  v.  Western  Ry.  Corp.,  10  Allen,  532,  87  Am. 
Dec.  678 ;  Merrigan  v.  Boston  etc.  R.  R.  Co.,  154  Mass.  189, 
28  N.  E.  149;  Tyler  v.  Old  Colony  R.  R.,  157  Mass.  336, 
32  N.  E.  227.  We  are  of  opinion  that,  as  matter  of  law, 
there  was  no  evidence  from  which  it  could  be  found  that 
the  plaintiff  himself  exercised  due  care,  and  the  verdict  for 
defendant  was  rightly  ordered.     Exceptions  overruled." 

®*^  Excepting  for  the  presence  of  gates,  this  case  is  par- 
allel in  its  facts  with  Hager  v.  Southern  Pacific  Co.,  98  Cal. 
309,  33  Pac.  119 ;  but,  as  has  been  said,  the  presence  of  gates 
does  not  justify  the  total  indifference  and  disregard  to  dan- 
ger which  was  evinced  by  plaintiff  in  this  case. 

The  judgment  appealed  from  is  therefore  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Angellotti,  J.,  and  Shaw,  J., 
concurred. 

Beatty,  0.  J.,  Dissented,  and  said:  "When  the  superior  court  in- 
structs a  jury  to  find  for  defendant,  this  court,  in  reviewing  the  judg- 
ment, must  not  only  assume  the  entire  truth  of  plaintiff's  evidence, 
but  must  give  him  the  advantage  of  every  inference  which  can  be 
fairly  drawn  from  it.  Conflicting  evidence,  and  inferences  from  it, 
must  be  wholly  disregarded.  This  proposition  seems  to  be  con- 
ceded by  the  court,  and  certainly  it  is  fully  supported  by  the  first 
decision  cited  in  its  opinion  on  the  principal  question  of  law  pre- 
sented by  the  case:  Greenwood  v.  Philadelphia  etc.  Ey.  Co.,  124  Pa. 
572,  10  Am.  St.  Kep.  614,  17  Atl.  188,  3  L.  E.  A.  44.  I  think,  how- 
ever, that  in  stating  the  case  this  rule  has  not  been  strictly  ob- 
served with  respect  to  important  particulars.  The  statement  that  the 
plaintiff  was  moving  faster  than  the  train  is  based  entirelj^  upon  the 
opinion  of  defendant's  witnesses — the  engineer  and  fireman — that 
they  were  going  about  four  miles  an  hour,  but  this  evidence  was 
weakened  by  the  admission  that  the  average  speed  of  the  train  be- 
tween Los  Angeles  and  San  Bernardino  was  fifteen  miles  an  hour,  and 
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that  the  grade  they  were  ascending  at  the  place  of  the  accident  was 
but  a  minute  fraction  over  one  per  cent  (1.06).  It  was  also  in  con- 
flict with  equally  definite  evidence  on  the  part  of  th«  plaintiff,  from 
which  the  jury  would  have  been  warranted  in  finding  that  the  speed 
of  the  train  waa  at  least  fifty  per  cent  in  excess  of  plaintiff's  speed. 
Two  entirely  disinterested  witnesses,  Holloway  and  Simons,  crossed 
the  track  going  west  just  before  the  accident.  They  were  in  a 
baggy,  proceeding  at  a  slow  trot.  Holloway  testified  that  they  met 
plaintiff  about  one-fourth  of  the  length  of  the  block  from  defendant 's 
track  (about  fifty  feet),  and  Simons,  testifying  as  a  witness  for  de- 
fendant, stated  that  when  they  came  in  sight  of  the  train  at  the 
crossing,  it  (meaning,  I  suppose,  the  headlight)  was  about  midway 
between  Green  and  Colorado  streets,  a  distance  of  more  than  two 
hundred  feet  from  the  point  of  collision.  Conceding  that  this  char- 
acter of  evidence  is  somewhat  indefinite,  it  is  no  more  indefinite  than 
the  estimate  of  defendant's  witnesses  that  the  train  was  moving 
about  four  miles  an  hour,  and,  accepting  it  as  approximately  correct, 
it  proves  that  while  the  buggy,  proceeding  at  a  slow  trot,  moved 
fifty  feet  from  the  track  to  the  point  where  it  met  plaintiff's  wagon, 
and  while  plaintiff,  moving  at  a  brisk  trot,  proceeded  another  fifty 
feet  to  the  point  of  collision,  the  train  had  moved  twice  as  far,  nec- 
essarily at  a  rate  of  speed  twice  the  average  speed  of  the  two 
vehicles,  and  probably  at  a  rate  much  faster  than  that  of  the  plain- 
tiff. This  fact  has  an  important  bearing  upon  another  fact  which  is 
highly  material,  in  view  of  the  rule  as  to  contributory  negligence,  to 
be  considered  hereafter.  For,  if  plaintiff  was  moving  six  miles  an 
hour  (I  assume  this  rate  because  in  the  discussion  here  it  has  been 
agreed  that  a  brisk  trot  is  equivalent  to  at  least  six  miles  an  hour), 
the  train  was  moving  nine  miles  an  hour,  and  it  is  susceptible  of 
mathematical  demonstration  from  other  data  supplied  by  the  uncon- 
tradicted evidence  of  actual  measurements  that  plaintiff  could  not 
have  seen  the  headlight  of  the  train  until  the  heads  of  his  horses 
wore  within  twelve  feet  of  the  track  (i.  e.,  less  than  a  second  and  a 
half  of  time).  These  data  are:  A  solid  row  of  brick  buildings  extend- 
ing from  a  line  fifteen  and  one-quarter  feet  west  of  the  center  of 
the  track  a  distance  of  one  hundred  and  fifty  feet — the  entire  length 
of  the  block.  It  was  dark.  The  first  part  of  the  train  that  plaintiff 
could  have  seen  was  the  headlight,  which  was  moving  north  on  a 
line  fifteen  and  one-quarter  feet  east  of  the  brick  building  adjoining 
the  alley.  Plaintiff  was  moving  east  on  a  line  about  twenty-one  feet 
north  of  the  same  building.  His  rate  of  progress  was  six  miles  an 
hour,  equivalent  to  eight  and  four-fifths  feet  a  second.  The  train, 
moving  at  the  rate  of  nine  miles  an  hour,  would  cover  thirteen  and 
one-fifth  feet  a  second.  Plaintiff  sat  fourteen  feet  back  of  his  horses' 
heads.  The  hind  wheels  of  his  wagon  extended  four  feet  farther  to 
the  rear.  The  collision  was  with  his  hind  wheel  as  he  was  clearing 
the    track   at    the    east    rail. 

Am.  St.  Rep.,  Vol.  113—22 
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"It  will  be  seen  in  the  ensuing  discussion,  as  it  appears  from 
the  opinion  of  the  court,  that  in  cases  of  this  kind  it  is  always 
a  material  question  whether  the  plaintiff,  after  discovering  his  dan- 
ger, was  able  to  avoid  it,  and  one  of  the  questions  here  is  whether 
this  court  can  hold,  as  matter  of  law,  that  the  plaintiff,  within  the 
brief  space  of  a  second  and  a  half,  could  have  reined  in  his  horses  or 
done  anything  more  prudent  after  seeing  the  locomotive  than  to  try  to 
cross  ahead  of  it.  It  will  be  seen  that  in  the  opinion  of  the  court 
the  conduct  of  the  plaintiff  and  his  whole  case  takes  its  color  from 
the  assumed  slow  motion  of  the  train  and  his  own  reckless  speed. 
If  it  be  true  that  upon  this  point  there  is,  as  I  have  attempted  to 
show,  evidence  warranting  the  inference  that  the  speed  of  the  train 
was  fifty  per  cent  in  excess  of  the  plaintiff's  speed,  we  must  for 
the  purposes  of  this  appeal  take  that  as  a  fact  proven,  and  we  are 
not  then  forced  to  conclude  that  it  was  the  mere  recklessness  or  ab- 
sence of  mind  of  the  plaintiff  which  placed  him  in  front  of  the  loco- 
motive. For  he  tells  us  plainly  what  he  was  doing  and  why  he  did 
it.  He  knew  the  crossing,  and  he  knew  that  the  defendant  guarded 
the  crossing  by  gates  which,  from  his  observation,  were  always  low- 
ered when  trains  were  passing.  He  knew  he  was  approaching  the 
crossing,  and  he  'kept  his  eyes  straight  ahead  in  order  to  see  if 
anything  was  in  the  way.'  His  idea  was — as  is  probably  the  belief  of 
a  majority  of  men — that  where  the  state  of  traffic  calls  for  the  erec- 
tion of  crossing-gates,  the  duty  and  the  practice  of  the  railway  com- 
pany is  to  employ  men  to  attend  them  and  to  close  them  on  the 
approach  of  a  train,  and  not  alone  in  the  daytime,  but  at  all  times 
at  which  trains  may  be  expected  to  pass.  So  believing,  and  seeing 
the  gates  open  and  motionless,  he  took  it  as  an  assurance  of  safety  and 
an  invitation  to  proceed.  A  fair  construction  of  his  testimony  shows 
that  he  was  acting  consciously  upon  this  view  of  the  situation,  and 
not  with  a  mind  solely  intent  upon  getting  home,  and  oblivious  to 
everything  else.  It  is  true  he  did  not  go  upon  the  stand  and  for- 
mally deny  the  statement  of  one  of  the  defendant's  witnesses,  which 
is  quoted  in  the  opinion  of  the  court,  to  the  effect  that  he  was  not 
paying  attention  to  anything,  but  that  evidence  was  contradicted  in 
advance  by  the  whole  tenor  of  his  testimony  in  chief,  and  the  ex- 
pression itself,  admitting  it  to  have  been  reported  with  literal  fidel- 
ity, was  used  within  twelve  hours  after  the  accident,  very  shortly 
after  he  recovered  consciousness,  and  while  he  was  acutely  suffering 
from  concussion  of  the  brain.  Considering  that  of  the  three  agents 
of  defendant  who  were  sent  to  the  hospital  to  obtain  plaintiff's  state- 
ment, one,  its  'special  inspector,'  did  not  testify;  that  another,  a 
surgeon,  testified  to  a  statement  not  at  all  at  variance  with  plaintiff's 
testimony  at  the  trial;  and  that  only  one,  the  operator  at  the  Pasa- 
dena station  testified  to  the  expression  quoted — I  do  not  think  we 
can  assume  as  a  fact  that  the  plaintiff  in  approaching  the  crossing 
was   not  paying  attention  to   anything.     On   the  contrary,   the   case, 
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as  the  plaintiff  might  reasonably  have  asked  the  jury  to  view  it,  and 
we  therefore  are  bound  to  view  it  in  considering  the  instruction  to 
find  for  the  defendant,  was  simply  this:  The  plaintiff,  perfectly  aware 
that  he  was  approaching  a  city  crossing  guarded  by  gates  which, 
according  to  his  experience,  were  always  lowered  on  the  approach  of 
a  train,  drove  forward  without  slackening  the  brisk  pace  of  his  horses 
because  he  saw  the  gates  standing  open,  and  because  he  regarded 
the  open  gates  as  an  assurance  of  safety  and  an  invitation  to  pass. 
He  looked  straight  ahead  to  see  if  there  was  anything  in  the  way, 
and  was  entirely  excused  from  looking  in  the  direction  of  the 
approaching  train,  because  his  view  in  that  direction  was  cut  off  by 
a  solid  row  of  brick  buildings  which  prevented  him  from  seeing 
the  locomotive  until  it  was  too  late  to  have  avoided  the  accident. 
He  might,  however,  have  heard  the  sound  (the  loud  exhaust  of  the 
engine)  made  by  the  train  if  he  had  stopped  to  listen.  Or  if  he  had 
80  slackened  his  pace  as  to  leave  him  in  perfect  control  of  his  team, 
he  would  have  seen  the  locomotive  in  time  to  have  pulled  up  while 
the  train  was  passing.  The  question  is  whether  it  was  his  duty 
under  the  circumstances  to  stop  for  the  purpose  of  listening,  or  to 
approach  the  gates  so  cautiously  that  he  could  rein  in  his  horses  in- 
stantly on  the  sudden  appearance  of  the  train  emerging  from  behind 
the  building  which  obstructed  his  view.  The  question,  in  other  words, 
IB  whether  the  rule  that  the  failure  on  the  part  of  a  traveler  to  stop 
and  look  and  listen  is  negligence  in  law  (negligence  per  se,  as  it  is 
sometimes  designated)  applies  to  a  grade  crossing  of  a  city  street 
which,  in  compliance  with  municipal  regulations  or  by  the  voluntary 
act  of  the  railroad  company,  is  guarded  by  gates  arranged  to  be  low- 
ered while  trains  are  passing,  or  by  flagmen  habitually  stationed 
there  for  the  purpose  of  signaling  that  the  way  is  clear. 

"Upon  this  question  the  cases  and  the  text-writers  are  by  no  means 
agreed.  There  are  decisions  both  ways,  and  the  text-writers  have 
inclined  to  one  side  or  the  other  according  to  their  respective  views 
of  public  policy.  The  opinion  of  the  court  cites  only  section  1614  of 
Thompson  on  Negligence,  and  the  cases  referred  to  in  illustration  of 
the  text.  But  section  1614  of  Dr.  Thompson's  work  does  not  state 
his  view  of  the  question.  It  states  the  view  to  which  he  is  evidently 
opposed,  as  will  be  seen  by  reference  to  the  preceding  section  (1613), 
where  he  says:  'Many  decisions  ....  concede  that  the  traveler  ap- 
proaching a  railway  crossing  has  the  right  to  rely  upon  the  fact 
that  the  gate  is  open,  or  that  the  flagman  is  absent  from  his  post, 
and  to  assume  from  these  indications  that  no  train  is  approaching, 
and  that  he  maj  safely  proceed  to  cross;  and  so  where  the  gates  are 
up  and  a  flag  flying,  indicating  that  a  train  will  stop  before  reach- 
ing the  crossing;  and  so  where  the  traveler,  having  waited  several 
minutes,  starts  to  cross  on  the  gates  being  raised.  While,  as  we  shall 
•oon  see'  (referring  to  section  1614,  cited  by  the  court),  'some  courts 
condone  the  fault  of  the  railroad  company  in  luring  the  traveler  to 
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his  death  or  injury  by  deceptive  appearances,  and  visit  all  the  blame 
on  the  traveler,  yet  even  these  courts  concede  that  a  traveler  ap- 
proaching a  crossing  guarded  by  gates  is  not  required  to  exercise 
the  same  vigilance  in  looking  and  listening  as  when  he  approaches 
one  not  so  guarded,'  etc. 

"With  the  sole  exception  of  the  Pennsylvania  case,  the  decisions 
cited  in  the  opinion  of  the  court  will  be  found  on  examination  to 
furnish  a  very  slender  support  to  its  conclusion.  In  Greenwood  v. 
Philadelphia  etc,  Ey,  Co.,  124  Pa.  572,  10  Am.  St.  Eep.  614,  17  Atl. 
188,  3  L.  E.  A.  44,  the  doctrine  contended  for  by  defendant  is  indeed 
carried  to  its  extreme  limit.  There  a  hose-cart,  responding  to  an  alarm 
of  fire  (a  false  alarm,  as  the  event  proved),  was  driven  rapidly  upon 
a  gate-crossing  and  one  of  the  firemen  injured  by  a  crossing  train. 
An  instruction  to  find  for  the  defendant  was  affirmed  because  it  ap- 
peared that  the  driver  of  the  cart,  relying  on  the  open  gates,  did  not 
stop  to  listen  as  he  approached  the  crossing.  Outside  of  Pennsylvania, 
I  think,  it  would  be  difficult  to  find  a  case  going  to  this  extent.  In 
every  other  case  cited  the  person  injured  was  a  pedestrian,  and  in 
every  case  the  decision  turned  upon  the  fact  that  the  plaintiff,  after 
passing  the  gates,  could  have  seen  the  approaching  train  in  ample  time 
to  have  avoided  the  accident  if  he  had  used  his  eyes.  This  was 
the  whole  point  of  the  decision,  and  in  each  case,  except  the  New 
Jersey  case,  previous  decisions  of  the  same  court,  in  which  it  had 
been  held  that  travelers  had  a  right  in  approaching  a  grade-crossing 
to  rely  upon  open  gates  as  an  assurance  of  safety,  were  distinguished 
upon  the  ground  mentioned. 

"Take  the  Virginia  case — Eangeley's  Admr.  v.  Southern  Ey.  Co., 
95  Va.  715,  30  S.  E.  386.  The  facts  of  that  case  are  stated  at  page 
720  of  95  Va.  (and  on  page  387  of  30  S.  E.)  as  follows:  'The  record 
considered  as  on  a  demurrer  to  the  evidence  shows  that  the  deceased, 
on  the  night  of  the  accident,  with  his  companion,  left  a  restaurant, 
the  porch  of  which  extended  to  within  eight  or  ten  feet  of  the 
railroad  track;  that  he  went  to  a  point  on  or  near  the  track,  and  was 
standing  there  talking  when  struck  by  the  defendant's  train;  that 
the  night  was  dark,  but  that  the  locality  was  well  lighted  by  electric 
lamps;  that  the  track  was  straight  in  the  direction  from  which  the 
train  came,  with  nothing  to  obstruct  the  view  in  that  direction  after 
leaving  the  restaurant  porch;  that  the  train  was  backing  about  as 
fast  as  a  man  could  walk,  not  over  five  miles  an  hour,  upgrade,  using 
steam,  and  that  the  bell  was  ringing  from  the  time  it  commenced  to 
back  until  after  the  unfortunate  man  was  run  over.'  The  court, 
discussing  the  refusal  of  an  instruction  which  'in  effect  informed  the 
jury  that  a  person  approaching  a  railroad  crossing  where  gates  are 
required  to  be  kept  and  lowered  on  the  approach  of  trains,  has  the 
right,  when  he  sees  that  the  gates  are  not  lowered,  to  presume  that 
no  train  is  approaching,  and  that  he  is  under  no  obligation  to  use 
his  senses  to  ascertain  whether  a  train  is  approaching,'  referred  to 
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another  case  reported  in  the  same  volume,  for  the  correct  rule  in  such 
cases:  Kimball  v.  Friend's  Admr.,  95  Va.  125,  27  S.  E.  901.  The 
facts  of  that  case  were  that  the  plaintiff  rode  a  bicycle  on  the  track 
at  about  the  speed  of  a  trotting  horse.  The  sides  of  a  cut  prevented 
him  from  seeing  the  approaching  locomotive  until  he  was  too  close 
to  avoid  the  collision,  and  he  was  killed.  He  did  not  stop  to  listen, 
and  he  did  not  approach  the  crossing  at  such  a  moderate  rate  of 
speed  as  would  enable  him  to  control  his  movements.  There  was 
no  direct  evidence,  of  course,  that  he  did  or  did  not  listen.  Upon  a 
very  full  discussion  of  the  evidence  and  the  rulings  giving  and  refus- 
ing instructions,  the  court  holds  that  a  traveler  is  not  required  to 
exercise  the  same  vigilance  in  approaching  gate-crossings  as  he  must 
exercise  at  crossings  not  so  guarded,  and  that  in  such  cases  the  ques- 
tion of  contributory  negligence  is  peculiarly  one  for  the  consideration 
of  the  jury.  The  judgment  for  the  plaintiff  (defendant  in  error)  was 
affirmed. 

"Next  in  order  is  the  New  Jersey  case,  Pennsylvania  Ry.  Co.  v. 
Pfuelb,  60  N.  J.  L.  278,  37  Atl.  1100.  That  was  another  case  of  a 
pedestrian  walking  upon  a  gate-crossing  and  being  killed  by  a  train 
which  he  could  have  seen  approaching  for  a  long  distance  before  he 
stepped  on  the  track,  and  a  circumstance  to  which  much  weight  was 
attached  was  the  fact  that  when  he  was  approaching  the  track  he 
saw  the  gate  standing  open  while  another  train  was  passing,  which 
was  notice  that  the  open  gates  were  not  an  invitation  to  cross. 

"Dawe  V.  Flint  etc.  Ry.  Co.,  102  Mich.  307,  60  N.  W.  838,  was 
another  case  of  a  pedestrian  injured  by  a  train  which  she  could  have 
seen  approaching,  after  passing  the  gates,  long  before  it  struck  her. 
The  case  is  distinguished  from  Richmond  v.  Chicago  etc.  Ry.  Co.,  87 
Mich.  374,  49  N.  W.  621,  and  Evans  v.  Lake  Shore  etc.  R.  R.  Co.,  88 
Mich.  442,  50  N.  W.  386,  14  L.  R.  A.  223.  The  rule  established  by  those 
cases,  and  not  questioned  by  the  Dawe  case,  is  that  'a  party  approach- 
ing a  railroad  track  has  a  right  to  rely  upon  the  absence  of  such  warn- 
ings of  danger  as  is  shown  to  be  the  custom  of  the  railroad  company  to 
give':  See  point  2,  syllabus,  p.  442,  88  Mich.  'When  gates  are  provided 
by  railroad  companies  at  street-crossings,  the  public  have  a  right,  the 
gates  being  open,  to  presume,  in  the  absence  of  knowledge  to  the 
contrary,  that  the  gatemen  are  properly  discharging  their  duties,  and 
are  not  negligent  in  acting  upon  the  presumption  that  they  are  not 
exposed  to  a  danger  which  could  only  arise  from  a  disregard  of  such 
duties':  And  see  Van  Auken  v.  Chicago  etc.  Ry.  Co.,  96  Mich.  307, 
55  N.  W.  971,  22  L.  R.  A.  33. 

"A  Maine  case  is  next  cited  by  the  court — Romeo  v.  Boston  etc.  R. 
R.  Co.,  87  Me.  540,  33  Atl.  24.  This  was  another  case  of  injury  to  a 
pedestrian  who  for  a  distance  of  eighty  feet  from  the  track  had  a 
plain  view  of  the  approaching  train  if  she  had  raised  her  eyes  to  look. 
The  case  was  distinguished,  for  this  reason,  from  State  v.  Boston  etc. 
R.  R.  Co.,  80  Mo.  430,  15  Atl.  36,  and  Hooper  v.  Boston  etc.  R.  R.  Co., 
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81  Me.  260,  17  Atl.  64.  In  the  first  of  these  cases  the  gates  had  been 
erected  voluntarily  by  the  railroad  company,  and  they  did  not  operate 
them  at  night,  but  nevertheless  it  was  held  to  be  a  question  for  the 
jury,  whether  the  deceased  was  guilty  of  contributory  negligence 
in  driving  on  the  track  without  stopping.  The  second  case  is  to  the 
same   effect. 

"Coming  to  Massachusetts,  an  extensive  quotation  is  made  from 
the  opinion  in  Ellis  v.  Boston  etc.  E.  R.  Co.,  169  Mass.  600,  48  N.  E. 
839,  I  think  it  can  hardly  be  said  that  the  opinion  in  that  case  con- 
tains a  critical  review  of  the  matter.  The  plaintiff  walked  through 
the  gates  and  stepped  on  the  track  in  front  of  a  train  that  he  could 
have  seen  if  he  had  looked.  It  is  expressly  stated  that  the  raising  of 
the  gates  was  a  circumstance  which  justified  him  in  starting  across 
the  track,  but  his  failure  to  use  his  eyes  when  he  was  in  perfect  con- 
trol of  his  own  movements  and  in  a  place  of  safety  was  held  to  be 
negligence.  It  is  an  error,  I  think,  to  regard  this  case,  or  any  other 
of  the  cases  in  which  a  man  or  woman  on  foot  was  injured  by  a  train 
they  could  have  seen  approaching  if  they  had  looked  along  the  track, 
as  authority  in  this  case.  With  the  single  exception  of  the  New 
Jersey  case,  they  were  all  decided  by  courts  that  hold  to  the  doctrine 
that  open  gates  are  an  assurance  of  safety  which  justify  the  traveler 
to  enter  the  crossing  without  stopping  to  listen,  and  all  that  is  said  in 
any  of  the  decisions  in  regard  to  the  obligation  of  the  traveler  to 
make  use  of  his  senses  has  reference  to  the  ability  of  a  pedestrian 
to  avoid  the  danger  after  passing  the  gates  by  simply  stopping  when 
the  train  has  come  into  his  view.  In  this  case  the  plaintiff  could  have 
done  nothing  to  save  himself  after  the  train  came  in  view.  The  views 
of  the  supreme  court  of  Massachusetts  regarding  a  case  such  as  this 
are  stated  in  Clark  v,  Boston  etc.  R.  R.  Co.,  164  Mass.  434,  41  N.  E. 
666.  There  the  plaintiff,  hauling  a  load  of  hay  with  a  team  of  two 
horses,  drove  at  a  trot  down  a  grade  to  a  gate-crossing  without 
attempting  to  stop,  and  was  injured.  Exceptions  to  a  verdict  in  his 
favor  were  overruled  by  the  supreme  court  upon  the  ground  that 
'  there  is  no  absolute  rule  of  law  that  a  traveler  approaching  the  cross- 
ing at  the  grade  of  a  highway  by  a  railroad  must  under  all  circum- 
stances stop  to  look  and  listen  for  a  train  before  entering  on  the 
railroad':  First  point  of  syllabus.  See,  also,  Conaty  v.  New  York  etc. 
Ry.  Co.,  164  Mass,  572,  42  N.  E.  103,  and  section  1613  of  Thompson 
on  Negligence,  and  the  cases  cited  under  that  section,  particularly  the 
opinion  of  Judge  Elliott  in  the  case  of  Pennsylvania  Co.  v.  Stege- 
meier,  118  Ind.  305,  10  Am.  St.  Rep.  136,  20  N,  E,  843;  and  the  opinion 
of  Judge  Williams  in  Cleveland  etc.  Ry.  Co,  v,  Schneider,  45  Ohio  St. 
678,  17  N.  E,  321.  Both  of  these  cases  were  very  elaborately  argued 
and  considered,  and  the  conclusions  of  the  courts  were  widely  at 
variance  with  the  doctrine  to  which  we  are  committing  this  court 
in  the  first  case  we  have  had  to  consider  involving  the  question  of 
negligence    in    approaching    a    gate-crossing.     It    is,    in    my    opinion. 
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very  important  on  the  first  presentation  of  this  question  that  this 
court  should  adopt  that  rule  which  is  dictated  not  only  by  considera- 
tions of  public  convenience,  but  of  humanity.  If  we  lay  down  the  rule 
that  open  gates  at  street-crossings  are  an  assurance  of  safety  to  all 
persons  and  an  invitation  to  pass  without  stopping  to  listen  when  the 
view  is  obstructed,  I  feel  assured  that  the  railroad  companies  will  see 
that  their  gates  are  kept  in  order  and  tended  by  careful  and  compe- 
tent keepers.  There  will  be  no  accidents  of  this  kind,  and  both  life 
and  property  will  be  rendered  more  secure  without  any  impediment 
to  the  great  and  increasing  railroad  trafl&c.  Their  trains  will  be 
able  to  move  with  the  same  or  greater  celerity  than  now,  and  without 
danger  of  encountering  obstacles  at  the  points  where  gates  are  estab- 
lished. But  the  traffic  conducted  by  rail  is  not  the  only  thing  to  be 
considered.  The  multifarious  traffic  of  large  cities  upou  their  public 
streets  is  to  be  considered  and  promoted  as  far  as  it  can  be  done  with- 
out injury  to  more  important  interests,  and  since  the  careful  operation 
of  crossing-gates  would  be  no  interruption  to  the  passage  of  trains, 
while  it  would  leave  the  use  of  the  streets  free  at  all  times  when  the 
gates  were  open,  the  rule  which  I  advocate  would  conserve  all  interests 
at  no  cost  except  for  the  erection  and  repair  of  the  gates,  and  the 
wages  of  keepers — a  cost  which  in  most  cases  would  be  trifling  in  com- 
parison with  the  privilege  of  crossing  the  city  street  at  grade. 

"There  is  perhaps  less  difiference  between  me  and  the  court  upon  the 
question  of  law  involved  in  this  case  than  there  is  with  respect  to 
the  facts.  It  is  at  all  events  recognized  in  the  opinion  of  the  court 
that  there  is  a  distinction  to  be  observed  between  cases  of  accidents  at 
gate-crossings  and  those  at  crossings  not  so  guarded.  This  distinction 
was  repudiated  in  a  majority  opinion  of  the  district  court  of  appeal, 
and  as  the  judge  who  presided  at  the  trial  was  one  of  the  two  justices 
who  concurred  in  that  opinion,  I  am  satisfied,  not  only  from  that 
circumstance,  but  from  the  argument  of  counsel  for  respondent  here, 
that  the  case  was  taken  from  the  jury  upon  the  assumption  that  it 
was  governed  entirely  by  the  strict  rule  applied  to  accidents  at  un- 
guarded crossings  in  such  cases  as  Green  v.  Southern  California  Ky. 
Co.,  138  Cal.  1,  70  Pac.  926,  and  Herbert  v.  Southern  Pacific  Co.,  121 
(/'al.  227,  53  Pac.  651,  and  not  upon  the  theory  of  this  decision  that 
the  plaintiff  could  have  avoided  the  accident  after  the  train  came 
within  range  of  his  vision." 


The  Decision  in  the  Principal  Case  finds  support  in  the  recent  case  of 
Northern  Cent.  Ry.  Co.  v.  State,  lUO  Md.  404,  108  Am.  St.  Rep.  439. 
Compare,  however,  Mitchell  v.  Illinois  Cent.  R.  R.  Co.,  110  La.  630, 
98  Am.  St.  Hop.  472;  Pennsylvania  Co.  v.  Stegemeier,  118  lud.  305,  10 
Am.  St.  Rep.  136, 
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HIGGINS  V.  CARLOTTA  GOLD  MINING  COIMPANY. 

[148  Cal.  700,  84  Pac.  758.] 

MECEEANICS'  LIENS  are  Governed  by  the  Law  existing  at 
the  time  the  work  is  done  and  the  liens  are  filed,     (p.  346.) 

MECHANICS'  LIENS  on  Leased  Mining  Claim. — Where  a  lease 
of  mining  property  provides  that  the  lessees  shall  work  and  develop 
the  mine  and  pay  the  lessor  a  percentage  of  the  net  profits,  the  lessees 
are,  under  section  1183  of  the  Code  of  Civil  Procedure,  regarded  as 
the  agents  of  the  lessor,  and  both  his  and  their  interests  are  subject 
to  liens  for  work  done  in  developing  the  mine  and  extracting  ore. 
(p.  345.) 

J.  E.  Foulds,  for  the  appellant. 

J.  B.  Curtin,  J.  C.  Webster,  J.  F.  Rooney  and  G.  G.  Grant, 
for  the  respondents. 

''^^  SHAW,  J.  In  this  case  a  number  of  persons  who  had 
performed  labor  upon  a  mine  filed  separate  claims  of  lien  on 
the  two  mining  claims  constituting  the  mine  for  the  suras 
due  them,  respectively,  for  such  labor,  and  afterward  began 
the  actions  involved  in  this  appeal  to  foreclose  their  said 
liens.  Several  separate  actions  were  begun,  but  before  the 
trial  all  were  consolidated  and  tried  as  one  case.  The  par- 
ties defendant  were  the  Carlotta  Gold  Mining  Company, 
which  was  the  owner  of  the  mining  claims,  and  David 
Naegle,  David  Miller  and  J.  B.  Coleman,  who  were  lessees 
thereof,  operating  the  mine  under  a  lease  of  the  mining 
claims  executed  to  them  by  the  said  owner.  The  two  min- 
ing claims  were  worked  together  as  a  single  mine,  and  no 
objection  is  made  on  the  ground  of  misjoinder.  The  labor 
for  which  the  liens  were  claimed  was  all  performed  for  the 
lessees,  and  under  contracts  made  by  the  lessees  alone  with 
the  respective  claimants.  A  personal  judgment  was  given 
in  favor  of  each  claimant  against  the  lessees  for  the  amount 
of  his  particular  claim,  and  against  all  the  defendants,  in- 
cluding -the  appellant,  for  the  foreclosure  of  the  liens  and 
the  sale  of  the  mining  claims  to  pay  the  same.  A  motion 
for  new  trial,  made  by  the  Carlotta  Gold  Mining  Company, 
was  denied.  The  company  alone  appeals  from  the  judg- 
ment and  from  the  order  denying  its  motion  for  a  new  trial. 

It  is  conceded  that  the  work  for  which  the  several  liens 
were  allowed  was  done  upon  the  mine,  and  was  of  the  value 
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for  which  judgment  was  given,  and  that  the  interest  of  the 
lessees  in  the  mining  claims  is  subject  to  the  liens.  The  sole 
question  presented  is  the  liability  of  the  interest  of  the 
lessor,  the  Carlotta  Gold  Mining  Company,  in  the  property 
to  the  liens,  and  to  sale  for  the  payment  thereof.  The  lease, 
under  which  the  lessees  were  operating,  gave  them  the  ex- 
clusive possession  of  the  mining  claims  during  the  term,  and 
provided  that  they  should  forthwith  begin  and  "continually 
prosecute"  the  work  of  "exploring,  developing,  and  mining 
''**  upon  said  premises,"  and  should  mill  and  reduce  the 
ores  extracted,  and  that  they  would  "pay  to  the  lessor 
monthly,  on  the  tenth  day  of  each  month  ....  two-thirds 
of  the  net  profits  of  the  proceeds  derived  by  him  (them), 
from  the  working  of  said  mine  during  the  calendar  month 
immediately  preceding,"  less  the  sum  of  two  thousand  one 
hundred  and  thirty-one  dollars  in  unpaid  bills  of  a  former 
lessee,  and  the  cost  of  "such  machinery  and  improvements 
as  he  (they,  the  present  lessees)  shall  have  put  upon  the 
premises,"  which  amounts  were  to  be  first  paid  from  such 
gross  receipts.  The  agreed  statement  of  facts,  set  forth 
in  the  statement  used  on  motion  for  a  new  trial,  shows  that 
the  work  for  which  the  liens  were  claimed  was  done  in  part 
in  extracting  ore  from  the  portion  of  the  ledges  already  ex- 
posed by  shafts  sunk  in  the  mine  before  the  execution  of 
the  lease,  and  in  part  "in  drifting  and  stoping  for  the  pur- 
pose of  opening  up  new  ore  bodies  and  discovering  better 
ore."  From  the  findings  it  appears  that  certain  of  the  liens 
were  for  work  done  exclusively  for  the  purpose  of  extract- 
ing ore,  and  not  in  the  process  of  development,  but  many 
of  them  were  for  work  which,  for  aught  that  appears  in 
the  record,  may  have  been  done  either  in  extracting  ore, 
or  in  development  and  improvement,  or  in  both.  Accord- 
ing to  our  view  of  the  law,  and  of  the  correct  interpreta- 
tion of  the  lease  under  which  the  work  was  done,  the  in- 
terest of  the  Carlotta  Gold  Mining  Company  is  liable  for 
all  the  liens,  whether  for  work  done  exclusively  in  the 
extraction  of  ore,  and  for  that  purpose  only,  or  for  work 
done  for  development  to  discover  new  or  better  ore,  or 
to  facilitate  the  extraction  of  ore,  discovered  or  undiscov- 
ered, or  for  work  which  served  to  accomplish  all  these  pur- 
poses. 

Section  1183  of  the  Code  of  Civil  Procedure  contains  two 
distinct  and  separate  provisions  allowing  distinct  classes  of 
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liens.  One  provision,  stated  in  the  first  clause,  allows  a  lien 
for  work  done  or  materials  supplied  in  the  construction  of 
buildings  or  excavations  on  land,  which  are  made  in  the  way 
of  an  improvement,  to  enhance  its  value  or  make  it  more 
useful,  or  available  for  a  new  use.  The  other  provision 
is  in  the  second  clause,  and  relates  to,  and  gives  a  lien  for 
work  done  in  or  upon  mines,  which  may  result  either  in  the 
construction  of  an  improvement  thereto,  or  in  the  partial  or 
total  destruction  thereof,  by  the  extraction  of  the  ore  which 
gives  it  value.  Then  follows  a  provision  which,  as  it  stood 
703  when  these  liens  were  filed,  was  as  follows:  "And  every 
contractor,  subcontractor,  architect,  builder  or  other  person 
having  charge  of  any  mining,  or  of  the  construction,  altera- 
tion, addition  to,  or  repair,  either  in  whole  or  in  part,  of  any 
building  or  other  improvement,  as  aforesaid,  shall  be  held 
to  be  the  agent  of  the  owner  for  the  purposes  of  this  chap- 
ter." By  an  amendment  made  afterward  there  was  in- 
serted immediately  after  the  words  "any  mining,"  the 
phrase,  "either  in  the  development  thereof  or  in  working 
therein  by  the  subtractive  process":  Stats.  1903,  p.  84,  c.  76. 
We  do  not  perceive  how  this  changes  the  effect  of  the  clause 
as  it  stood  before,  but  the  question  is  not  involved,  for  this 
case  must  be  decided  upon  the  law  existing  at  the  time  the 
work  was  done  and  the  liens  filed.  This  clause,  as  a  whole, 
refers  to  both  classes  of  liens.  The  phrase  "any  mining" 
refers  solely  to  the  working  of  a  mine,  and  its  effect  is  that 
the  person  in  charge  of  any  "mining"  is  made  the  agent 
of  the  owner,  although  the  work  he  is  prosecuting  does  not 
in  the  least  improve  the  property  or  add  anything  thereto, 
but  destroys  or  lessens  its  inherent  value,  by  removing  the 
ore  therefrom:  Williams  v.  Hawley,  144  Cal.  97,  77  Pac. 
762.  In  order  to  make  him  the  agent  of  the  owner  in  such 
a  case,  however,  such  person  must  be  in  charge,  with  the 
consent  of  the  owner,  and  must  be  prosecuting  or  control- 
ling the  mining  operations,  either  wholly  or  in  part,  for 
the  benefit  of  the  owner:  Jurgenson  v.  Diller,  114  Cal.  491, 
55  Am.  St.  Rep.  83,  46  Pac.  610;  Reese  v.  Bald  Mountain 
etc.  Co.,  133  Cal.  285,  65  Pac.  578.  Such  benefit  may  be 
direct,  as  where  the  ore  extracted,  or  some  share  of  it,  re- 
mains the  property  of  the  owner,  or  it  may  be  indirect,  as 
where  the  ore,  when  extracted,  is  the  property  of  the  per.son 
in  charge,  but  is  to  be  sold  by  him,  and  a  part  or  share  of 
the  proceeds  is  to  be  paid  to  the  owner,  or  for  his  use  or 
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benefit.  The  legal  effect  would  be  the  same  in  either  case. 
The  purpose  of  the  statute,  obviously,  is  to  allow  a  lien  for 
mining  work  done  upon  a  mine  against  the  estate  or  in- 
terest therein  of  the  person  who  is  to  be  benefited  thereby, 
whether  done  directly  for  him  and  at  his  request,  or  in- 
directly for  his  benefit,  at  the  request  of  some  other  person 
operating  in  pursuance  of  some  express  or  implied  con- 
tract with  him.  Such  a  case  we  have  here.  The  lease  is  a 
contract;  by  its  covenants  the  lessees  undertook  to  '"**"*  do 
the  mining  work,  and  both  the  lessees  and  the  lessor  were 
to  share  in  the  proceeds  and  benefits  of  the  work.  It  might 
almost  be  said  that  such  person  would  in  such  a  case  be 
authorized  to  bind  the  estate  of  the  owner  for  a  lien  for  such 
work  without  the  aid  of  the  special  statutory  provision  mak- 
ing him  constructively  the  agent  of  the  owner  for  that  pur- 
pose, but  with  the  aid  of  the  provision  there  can  be  no 
doubt  of  the  proposition.  There  is  nothing  in  either  Jurgen- 
son  V.  Diller,  114  Cal.  491,  55  Am.  St.  Rep.  83,  46  Pac.  610, 
or  Reese  v.  Bald  Mountain  etc.  Co.,  133  Cal.  285,  65  Pac. 
578,  that  is  contrary  to  this  conclusion.  In  the  first  case  the 
person  who  caused  the  ore  to  be  extracted  had  no  authority 
from  the  owner  to  do  so,  and  was  doiag  it  for  his  own  ex- 
clusive benefit.  Although  he  was  occupying  the  premises 
with  the  consent  of  the  owner,  he  was,  as  to  the  mining 
work,  a  mere  trespasser.  In  the  later  case  the  decision  was 
put  upon  the  ground  that  there  was  no  finding  that  the 
person  who  caused  the  work  to  be  done  was  the  "agent 
of  the  owner,"  nor  anything  from  which  such  fact  would 
be  necessarily  implied,  nor  anything  to  show  that  the 
owner  was  to  receive,  or  had  received,  any  benefit  from 
or  on  account  of  the  work  done  or  the  ore  extracted.  All 
of  these  facts  appear  in  the  case  at  bar.  Section  1192  of 
the  Code  of  Civil  Procedure  has  no  application  to  mining 
work  which  consists  of  removing  ore  solely  by  the  "sub- 
tractive  process,"  as  it  is  termed  in  Jurgeuson  v.  Diller, 
114  Cal.  491,  55  Am.  St.  Rop.  83,  46  Pac.  610.  That  sec- 
tion by  its  express  terms  applies  only  to  "every  building 
or  other  improvement  mentioned  in  section  1183  of  this 
code,  constructed  upon  any  lands,"  and  hence  does  not 
include  or  apply  to  "mining"  work,  which  does  not  con- 
stitute for  any  purpose  an  improvement  to  the  mine  or 
to  the  land:  Reosc  v.  Bald  ^lountain  etc.  Co.,  133  Cal.  285, 
65  Pac.  578;  AYilliams  v.  Santa  Clara  ]\I.  A.,  66  Cal.  200, 
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5  Pac.  85;  Jurgenson  v.  Diller,  114  Cal.  491,  55  Am.  St. 
Rep.  83,  46  Pac.  610.  With  respect  to  the  liens  wholly  or  in 
part  for  work  done  for  the  "purpose  of  opening  up  new  ore 
bodies  and  discovering  better  ore,"  if  such  work  consisted 
in  niaking  an  "improvement"  to  the  mine,  apart  from,  or  in 
addition  to,  its  effect  in  obtaining  ore  from  the  rock  exca- 
vated, it  would  come  within  the  provisions  of  section  1192  of 
the  Code  of  Civil  Procedure.  As  the  lease  expressly  pro- 
vides that  such  work  should  be  done  by  the  lessees,  when 
they  deemed  ''^^  it  expedient,  the  lessor  must  be  presumed 
to  have  had  notice  or  knowledge  of  it  from  the  beginning. 
Such  work  would  also  be  for  the  lessor's  benefit,  either  by 
reason  of  the  increased  receipts  of  net  profits  during  the 
lease,  or  from  the  increased  facility  for  the  extraction  of 
ore  from  the  mine  after  the  lease  expired.  It  is  conceded 
that  the  appellant  posted  no  notice  disclaiming  any  liability 
for  such  work  or  improvement,  and  consequently  its  es- 
tate in  the  property  stands  charged  with  a  lien  for  the  value 
thereof :  Hines  v.  MiUer,  122  Cal.  517,  55  Pac.  401. 

Our  conclusion  in  regard  to  the  validity  of  the  liens  as 
against  the  appellant's  estate  in  the  property  renders  it  un- 
necessary to  consider  the  objection  that  as  to  some  of  the 
liens  the  evidence  does  not  sustain  the  findings  to  the  effect 
that  the  labor  for  which  the  liens  were  allowed  was  done 
for  the  development  and  improvement  of  the  mining  claims 
and  for  the  repair  of  the  machinery  situated  thereon.  The 
judgment,  with  respect  to  all  the  liens,  for  work  not  of  the 
character  indicated  in  these  findings,  is  fully  supported  by 
the  other  findings  made  by  the  court.  The  allegation  in 
the  answer  that  plaintiffs  knew,  at  the  time  they  began 
work,  that  the  defendants  Naegle,  Miller  and  Coleman  were 
working  the  mine  as  lessees,  is  immaterial,  and  no  finding 
thereon  was  necessary. 

The  judgment  and  order  are  affirmed. 

Beatty,  C.  J.,  McFarland,  J.,  Angellotti,  J.,  Henshaw,  J., 
and  Lorigan,  J.,  concurred. 


On  Mechanic's  Liens  against  leased  mining  properties,  see  the  recent 
case  of  Berentz  v.  Belmont  Oil  Min.  Co.,  148  Cal.  577,  ante,  p.  308,  and 
cases  cited  in  the  cross-reference  note  thereto. 
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WmSLOW  V.  VALLEJO. 

[148  Cal.  723,  84  Pac.  191.] 

EASEMENT — ^Right  of  Grantee  to  Change. — When  the  grant 
of  an  easement  is  general  as  to  the  extent  of  the  burden  to  be  im- 
posed, an  exercise  of  the  right,  with  the  acquiescence  of  both  parties, 
determines  the  extent  of  its  enjoyment,  which  cannot  thereafter  be 
changed  at  the  pleasure  of  the  grantee,     (p.  352.) 

EASEMENT — Interpretation  of  Grant. — In  determining  the  ex- 
tent and  limits  of  an  easement,  the  entire  instrument  granting  it  is  to 
be  considered,  in  view  of  the  circumstances  surrounding  its  execution 
and  the  situation  of  the  parties,     (p.  352.) 

EASEMENT  TO  LAY  WATEE-PIPES— Right  to  Change.— 
Where  a  property  owner  grants  to  a  city  a  general  easement  to  lay 
water-pipes  and  mains  across  his  land,  and  the  city  thereafter  lays 
a  single  pipe,  it  is  not  entitled,  after  the  lapse  of  several  years,  to  lay 
an  additional  and  larger  pipe  to  meet  the  requirements  of  an  increas- 
ing population,  and  may  be  enjoined  from  so  doing,  irrespective  of 
other  damages  than  the  obstruction  of  the  free  use  of  the  land  and 
the  possible  ripening  of  the  wrongful  action  into  an  easement,  (p. 
353.) 

George  A.  Lamont  and  James  S.  Lament,  for  the  appel- 
lant. 

H.  D.  Gill,  for  the  respondent. 

''23  SLOSS,  J.  The  defendant,  the  city  of  Vallejo,  ap- 
peals from  a  judgment  enjoining  it  from  entering  upon  cer- 
tain land  belonging  to  the  plaintiff  and  laying  thereon  a 
fourteen-inch  pipe,  or  from  entering  for  any  purpose  except 
that  of  inspecting,  repairing  or  renewing  the  water-main 
already  laid  across  said  land. 

''*'*  The  findings,  which  are  not  attacked,  show  the  follow- 
ing facts:  The  city  of  Vallejo  has  for  some  years  owned  and 
operated  a  water  system  for  the  purpose  of  supplying  the 
city  and  its  inhabitants  with  water.  The  water  is  im- 
pounded in  a  reservoir  situated  in  Solano  county  and  is 
thence  conveyed  through  a  ten-inch  iron  main  pipe-line  to 
the  city  of  Vallejo,  a  distance  of  about  fourteen  miles.  The 
pipe-line  was  laid  about  nine  years  before  the  commence- 
ment of  this  action,  and  in  its  course  passes  through  the 
lands  of  various  property  owners,  including  the  plaintiff. 
By  reason  of  the  growth  of  the  city,  the  ten-inch  main  has 
become  inadequate  for  the  needs  of  the  inhabitants,  and  the 
city  has  undertaken  to  lay  an  additional  pipe,  fourteen 
inches  in  diameter,  which  it  is  about  to  run  across  the  plain- 
tiff's  lands,   within    three    feet   of   the   ten-inch   pipe-line. 
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While  an  express  finding  as  to  damage  is  not,  in  our  view, 
important,  it  may  be  proper  to  say  that  the  trial  court  finds 
that  the  laying  of  the  new  main  will  damage  plaintiff's 
orchard  and  a  crop  growing  on  the  land.  The  ten-inch  main 
was  laid  under  a  grant  of  a  right  of  way,  dated  June  15, 
1893,  from  the  then  owners  of  the  land  to  the  defendant, 
and  inasmuch  as  no  compensation  for  any  further  or  other 
right  was  paid  by  the  city,  the  question  is  whether  the  con- 
veyance or  grant  of  1893,  taken  in  connection  with  the  facts 
above  stated,  gave  to  the  defendant  the  right  to  run  a 
fourteen-inch  main  through  the  lands  of  the  plaintiff,  over  a 
route  outside  of  and  in  addition  to  that  occupied  by  the  ten- 
inch  line.  The  instrument  in  question,  after  reciting  a  con- 
sideration of  one  dollar  and  the  furnishing  of  water  by  the 
city  to  the  owners  of  the  land,  to  the  extent  of  not  more  than 
one  thousand  gallons  per  month,  grants  and  conveys  to  the 
city  a  right  of  way  over  the  land  described  as  follows:  "Be- 
ing the  right  of  way  on,  in,  through  and  over  the  land  of  the 
parties  of  the  first  part  hereinafter  described  for  any  water- 
pipes  or  mains  which  may  be  laid  by  the  city  of  Vallejo, 
the  party  of  the  second  part,  and  the  right  to  maintain 
such  water-pipes  and  mains,  provided  that  all  water-pipes 
and  mains  shall  be  laid  so  that  not  less  than  one  and  one- 
half  feet  of  ground  shall  cover  such  water-pipes  and  mains, 
and  that  in  no  case  shall  the  said  water-pipes  or  mains 
interfere  with  the  proper  cultivation  of  the  lands  of  the 
parties  of  the  first  part,  and  "^^^  also  the  use  of  so  much 
land  as  is  necessary  in  the  laying  down  and  maintaining 
of  said  water-pipes  and  mains,  and  also  the  right  to  enter 
into  and  upon  said  lands  for  the  purpose  of  laying  down 
and  maintaining  said  water-pipes  or  mains,  and  also  at  all 
times  in  the  future  for  the  purpose  of  repairing  and  in- 
specting and  maintaining  said  water-pipes  or  mains,  and 
causing  no  more  damage  in  such  entry  or  entries  than  can- 
not be  avoided.  Should  said  party  of  the  second  part  cause 
any  damage  by  such  entry  or  entries,  it  is  hereby  agreed 
that  reasonable  compensation  shall  be  paid  by  said  city 
of  Vallejo  to  the  parties  of  the  first  part.  Said  water-pipes 
and  mains  to  be  laid  and  maintained  on  present  surveyed 
line  as  near  as  may  be." 

Section  806  of  the  Civil  Code  provides  that  "the  extent 
of  a  servitude  is  determined  by  the  terms  of  the  grant  or 
the    nature  of    the  enjoyment  by  which  it  was  acquired." 
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[n  the  present  case  the  easement  or  servitude  was  acquired 
!  y  grant,  and  we  must  therefore  determine  its  extent  by 
looking  to  the  terms  of  the  grant.  But  the  conveyance  is 
general  in  its  terms  and  affords  no  basis  for  determining 
the  number  of  pipes,  their  size,  or  their  exact  location. 
What  is  granted  is  the  right  of  way  for  "any  water-pipes 
or  mains  which  may  be  laid  by  the  city,"  such  pipes  to  be 
covered  by  not  less  than  one  and  one-half  feet  of  ground, 
and  to  be  "laid  and  maintained  on  present  surveyed  line 
iis  near  as  may  be."  The  rule  is  well  settled  that  where  a 
grant  of  an  easement  is  general  as  to  the  extent  of  the 
burden  to  be  imposed  on  the  servient  tenement,  an  exercise 
of  the  right,  with  the  acquiescence  and  consent  of  both 
parties,  in  a  particular  course  or  manner,  fixes  the  right 
and  limits  it  to  the  particular  course  or  manner  in  which 
it  has  been  enjoyed.  In  Onthank  v.  Lake  Shore  etc.  R.  R. 
Co.,  71  N.  Y.  194,  27  Am.  Rep.  35,  the  plaintiff,  in  1863, 
had  granted  to  the  predecessor  of  the  defendant  the  right 
to  enter  upon  his  lands  "for  the  purpose  of  laying  down 
and  keeping  in  repair  an  iron  pipe"  to  carry  water  from 
a  certain  reservoir  across  said  lands.  The  grantee  laid  a 
two-inch  pipe  across  plaintiff's  land.  In  1871,  the  defend- 
ant enlarged  its  reservoir  and  put  down  a  four-inch  in  place 
of  the  two-inch  pipe.  It  was  held  that  the  easement  of 
the  defendant  became  fixed  as  to  extent  and  location  by 
the  laying  of  the  original  pipe,  with  ''^^  the  consent  of  both 
parties,  and  that  it  could  not  thereafter  be  exercised  in 
any  other  place,  nor  could  the  size  of  the  pipe  be  increased. 
The  court  said,  per  Earl,  J.:  "After  the  grantee  had  once 
laid  its  pipe  and  thus  selected  the  place  where  it  would 
exercise  its  easement  thus  granted  in  general  terms,  what 
was  before  indefinite  and  general  became  fixed  and  certain, 
Rud  the  easement  could  not  be  exercised  in  any  other  place. 
....  But  why  is  not  the  right  also  fixed  for  the  same 
reasons  as  to  the  size  of  the  pipe  and  the  quantity  of  water  to 
be  diverted?  I  can  perceive  no  reason  for  confining  the 
operation  of  this  rule  to  the  mere  place  where  the  right  is 
to  be  exercised.  There  is  the  same  reason  for  applying  it 
to  the  entire  right  granted."  In  Jennison  v.  Walker,  11 
Gray  (Mass.),  423,  the  court  said:  "Where  an  easement  in 
land  is  granted  in  general  terms,  without  giving  definite  lo- 
cation and  description  to  it,  so  that  the  part  of  the  land 
over  which  the  right  is  to  be  exercised  cannot  be  definitelv 


352  American  State  Reports,  Vol.  113.     [California, 

ascertained,  the  grantee  does  not  thereby  acquire  a  right 
to  use  the  servient  estate  without  limitation  as  to  the 
place  or  mode  in  which  the  easement  is  to  be  enjoyed. 
When  the  right  granted  has  been  once  exercised  in  a  fixed 
and  defined  course,  with  the  full  acquiescence  and  consent 
of  both  parties,  it  cannot  be  changed  at  the  pleasure  of  the 
grantee."  This  case  involved  the  location  and  course  of 
an  aqueduct.  The  same  principle  has  been  applied  to  the 
construction  of  a  dam  (Orphan  Home  v.  Buffalo  Hydraulic 
Assn.,  64  N.  Y.  561) ;  and  to  the  location  of  a  right  of  way: 
Wynkoop  v.  Burger,  12  Johns.  222;  Bannon  v.  Angier,  2 
Allen  (Mass.),  128;  O'Brien  v.  Goodrich,  177  Mass.  32,  58 
N.  E.  151;  Garraty  v.  Duffy,  7  R.  I.  476. 

It  is  of  course  true  that  for  the  purpose  of  ascertaining  the 
extent  and  limits  of  the  right  granted  the  entire  instrument 
is  to  be  considered,  in  view  of  the  circumstances  surrounding 
its  execution  and  the  situation  of  the  parties:  Herman  v. 
Roberts,  119  N.  Y.  37,  16  Am.  St.  Rep.  800,  23  N.  E.  442,  7 
L.  R.  A.  226.  And  if  the  language  of  the  grant  in  ques- 
tion, viewed  in  the  light  of  all  the  conditions  existing  when 
it  was  executed,  clearly  gave  to  the  defendant  a  right  in 
excess  of  the  one  actually  used,  such  right  would  still  ex- 
ist, notwithstanding  the  exercise  for  a  time  of  a  lesser 
privilege:  Quigley  v.  Baker,  169  Mass.  303,  47  N.  E.  1007. 
But  we  see  nothing  "^^"^  in  the  language  of  this  grant,  or 
in  the  conditions  existing  when  it  was  executed,  to  indi- 
cate that  it  was  intended  to  give  the  defendant  the  right 
to  increase  from  time  to  time  the  number  of  pipes  laid. 
The  appellants'  plea  for  such  construction  is  based  largely 
on  the  fact  that  the  conveyance  throughout  uses  the  words 
"pipes"  and  "mains"  in  the  plural  number,  and  that, 
therefore,  the  parties  could  not  have  intended  to  limit  the 
city  to  a  single  pipe.  But  while  the  city  might,  at  the  out- 
set, have  laid  more  than  one  pipe,  the  most  that  can  be  said 
regarding  this  language  is  that  the  grant  is  indefinite  as 
to  the  number  of  pipes.  The  city,  having  elected  to  lay 
one,  is  bound  by  this  election.  It  might  with  equal  force 
be  urged  that  inasmuch  as  there  was  no  limitation  on  the 
size  of  the  pipe  to  be  laid,  the  defendant'  might  at  any 
time  replace  the  ten-inch  pipe  with  one  of  twice  or  three 
times  the  diameter.  Such  view  is  entirely  inadmissible  under 
the  authorities  cited  above.  It  is  true,  as  urged  by  appel- 
lant, that  the  parties  to  the  grant  knew  that  the  right  of  way 
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granted  was  for  the  purposes  of  a  municipal  water  supply, 
and  they  may  have  contemplated  that  with  the  growth  of 
the  city,  additional  means  of  conducting  water  to  it  mi^ht 
be  necessary.  It  by  no  means  follows,  however,  that  thci 
grantors,  in  conveying  a  right  of  way  for  water-pipes  over 
their  land,  intended  to  burden  that  land  with  an  easement, 
the  extent  of  which  could  never  be  definitely  ascertainable, 
and  which  might  be  enlarged  again  and  again,  as  often  as 
the  growth  of  the  city  of  Vallejo  might  make  it  necessary  to 
extend  the  operations  of  the  water  plant. 

We  think,  therefore,  that  the  construction  given  to  the  con- 
veyance by  the  lower  court  was  correct,  and  that  the  laying 
of  the  ten-inch  pipe  with  the  acquiescence  of  both  parties, 
measured  and  limited  the  location  and  the  extent  of  the  ease- 
ment. "It  is  elementary  that  the  location  of  an  easement 
of  this  character  cannot  be  changed  by  either  party  without 
the  other's  consent,  after  it  has  once  been  finally  established, 
whether  by  the  express  terms  of  a  grant,  or  by  acts  of  the 
parties  tantamount  in  their  effect":  Vestal  v.  Young,  147 
Cal.  715,  82  Pae.  381;  Allen  v.  San  Jose  Land  etc.  Co., 
92  Cal.  138,  28  Pac.  215,  15  L.  R.  A.  93.  If  the  defendant 
had  no  right  to  lay  the  new  pipe,  injunction  was  the  proper 
remedy.  "It  is  the  settled  law  of  this  state  that,  irrespective 
of  other  damage,  "**  an  injunction  will  be  granted  to  pro- 
hibit the  continuance  of  action  that  obstructs  one  in  the 
free  use  and  enjoyment  of  his  land,  where  such  action,  if 
continued,  will  ripen  into  an  easement":  Vestal  v.  Young, 
147  Cal.  715,  82  Pac.  381,  and  cases  cited. 

The  judgment  is  affirmed, 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 


Under  a  Grant  of  a  Eight  to  Enter  upon  the  grantor's  land  and  lay 
a  water-pipe,  without  specifying  the  place  or  tlie  size  of  the  pipe,  it 
has  been  held  that  the  grantee,  after  having  once  laid  the  pipe,  can- 
not increase  the  size  ot  it  or  lay  it  in  any  other  place:  Onthauk  v. 
Lake  Shore  etc.  K.  R.  Co.,  71  N.  Y.  194,  27  Am.  Rep.  35.  And  if  a 
private  way  has  once  been  selected,  it  cannot  be  changed  by  either 
party  without  the  consent  of  the  other:  Dudgeon  v.  Browuson,  159 
Ind.  562,  95  Am.  St.  Rep.  315,  and  note. 
Am.  St.  Rep.,  Vol.  113—23 
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TINN  V.  UNITED  STATES  DISTRICT  ATTORNEY. 

[148  Cal.  773,  84  Pac.  152.] 

CEBTIOBABI — Scope  of  Writ. — The  Writ  of  Certiorari  can 
issue  only  when  the  court  under  review  has  exceeded  its  jurisdiction, 
(p.  354.) 

NATUBAIiIZATION — Conclusiveness  of  Judgment. — An  order 
admitting  an  alien  to  citizenship  is  a  judgment  of  the  same  dignity 
as  any  other  judgment  of  a  court  having  jurisdiction,     (p.  355.) 

NAT u K ALIZ ATION — ^Attack  npon  Judgment. — A  judgment 
admitting  an  alien  to  citizenship  cannot  be  set  aside  except  by  one 
of  the  three  modes  prescribed  by  law,  which  are:  (1)  By  appeal,  (2) 
by  a  suit  in  equity,  (3)  by  a  motion  within  six  months  after  the 
judgment  is  taken.  Therefore,  an  order  vacating  the  judgment  on 
motion  of  the  United  States  district  attorney,  without  any  complaint 
or  other  pleading,  for  fraud  in  its  procurement,  more  than  three  years 
after  the  naturalization,  is  void  and  will  be  annulled  on  certiorari. 
(p.  355.) 

JUEISDICTION — ^Necessity  of  Complaint. — A  civil  action  can 
be  instituted  only  by  the  filing  of  a  complaint;  without  such  a  founda- 
tion for  its  action,  the  judgment  of  a  court  of  record  is  void,  even 
though  it  be  a  court  which  has  jurisdiction  over  the  subject  matter 
referred  to  in  the  judgment,     (p.  356.) 

Lewis  &  Royce,  for  the  petitioner. 

Robert  T.  Devlin,  United  States  district  attorney,  and 
Frank  A.  Duryea,  assistant  United  States  district  attorney, 
for  the  respondent. 

'"'''*  SHAW,  J.  This  is  a  proceeding  by  Walter  Tinn  to  ob- 
tain a  writ  of  certiorari  to  annul  an  order  of  the  superior 
court  of  the  city  and  county  of  San  Francisco,  canceling  a 
previous  order  of  that  court  admitting  him  as  a  citizen  of  the 
United  States.  The  order  of  admission  was  made  November 
19,  1902.  The  order  of  cancellation  was  made  upon  motion 
of  the  United  States  district  attorney,  purporting  to  be  made 
as  in  the  course  of  the  original  proceeding,  on  November  23, 
1905.  The  only  question  which  we  can  consider  in  a  pro- 
ceeding in  certiorari  is  that  of  jurisdiction.  The  writ  can 
only  issue  when  the  court  under  review  has  in  some  manner 
exceeded  its  jurisdiction:  Code  Civ.  Proc,  sec.  1068.  If  the 
superior  court  had  jurisdiction  to  make  the  order  canceling 
the  previous  order  admitting  the  petitioner  to  citizenship, 
then  its  judgment  in  the  matter  cannot  be  reviewed  in  cer- 
tiorari, although  it  may  have  been  rendered  upon  insufficient 
evidence  or  in  some  irregular  method  of  procedure  not  going 
to  the  jurisdiction. 
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The  contention  of  the  petitioner  is  that  an  order  admitting 
an  alien  to  citizenship,  made  by  a  court  of  competent  juris- 
diction, is  a  judgment,  possessing  all  the  characteristics  of  an 
ordinary  judgment  of  a  court  having  jurisdiction  of  the 
subject  matter  and  the  person;  that  after  the  lapse  of  six 
months  from  the  time  such  order  is  made  it  is  too  late  to  in- 
stitute proceedings  by  motion  to  vacate  the  same;  that  when 
such  proceedings  are  instituted  after  such  lapse  of  time  the 
"^"^^  court  is  without  jurisdiction  to  act  therein ;  and  that  the 
only  proceeding  which  can  be  thereafter  taken  to  vacate  such 
order  is  an  action  in  equity  to  set  aside,  on  the  ground  that 
it  is  procured  by  fraud  or  mistake.  We  think  this  conten- 
tion is  correct.  It  is  settled  by  the  authorities  that  an  order 
admitting  an  alien  to  citizenship  is  a  judgment  of  the  same 
dignity  as  any  other  judgment  of  a  court  having  jurisdiction : 
United  States  v.  Norsch  (C.  C),  42  Fed.  417;  Commonwealth 
V.  Paper,  1  Brewst.  263;  In  re  McCoppin,  5  Saw.  630,  Fed. 
Cas.  No.  8713;  Spratt  v.  Spratt,  4  Pet.  (U.  S.)  393,  7  L. 
ed.  Ill;  Stark  v.  Chesapeake  Ins.  Co.,  7  Cranch,  420,  3  L. 
ed.  391 ;  People  v.  McGowan,  77  111.  644,  20  Am.  Rep.  254. 
This  being  so,  such  judgment  must  possess  the  same  qualities 
as  any  other  judgment  of  a  court  having  jurisdiction,  and 
consequently  it  cannot  be  set  aside,  except  in  some  recognized 
lawful  mode.  But  three  modes  are  recognized  by  law.  These 
are :  1.  A  motion  made  under  section  473  of  the  Code  of  Civil 
Procedure,  within  six  months  after  the  judgment  is  taken ;  2. 
By  an  action  in  equity;  and  3.  By  an  appeal  to  some  court 
having  appellate  jurisdiction  over  the  subject.  The  latter 
is,  of  course,  not  involved  here.  The  vacating  order  in  ques- 
tion was  made  in  a  proceeding  begun  three  years  after  the 
making  of  the  original  order,  and  therefore  it  cannot  be 
sustained  as  a  proceeding  by  motion  under  the  code.  After 
the  lapse  of  six  moutlis  from  the  time  the  petitioner  was  ad- 
mitted to  citizenship,  there  was  no  authority  for  the  institu- 
tion of  a  proceeding  by  motion  to  vacate  the  judgment  admit- 
ting him. 

It  cannot  be  successfully  contended  that  the  proceeding  was, 
either  in  form  or  substance,  a  suit  in  equity.  No  complaint 
or  other  pleading  invoking  the  jurisdiction  of  the  court  to  act 
against  the  defendant  in  the  matter  was  ever  filed.  A  civil 
action  can  only  be  instituted  by  the  filing  of  a  complaint: 
Code  Civ.  Proc,  sec.  405.     Without  such  foundation  for  its 
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action  the  judgment  of  a  court  of  record  is  void,  even  though 
it  be  a  court  which  has  jurisdiction  over  the  subject  matter 
referred  to  in  the  judgment.  If  the  record  of  the  judgment 
alone  were  produced,  the  presumptions  in  favor  of  the  validity 
of  such  records  would  perhaps  require  another  court,  in  a 
collateral  proceeding,  to  assume  that  it  was  based  on  a  proper 
complaint.  But  here  the  entire  record  is  before  us,  and  it  is 
shown  that  the  action  of  the  superior  court  was  invoked  by 
'^''^  motion  only,  without  any  complaint  or  other  written 
pleading.  The  rule  is  that  a  judgment  so  obtained  is  of  no 
validity  or  force.  Mr.  Freeman  says  that  in  order  to  give  a 
court  jurisdiction  to  act  "there  must  be  a  cause  to  be  heard, 
and  when  the  tribunal  is  a  court  of  record,  such  cause  must 
be  submitted  to  it  by  a  complaint  in  writing":  1  Freeman 
on  Judgments,  sec,  118,  Mr.  Works,  in  his  treatise  on  Juris- 
diction, states  the  rule  thus:  ** Jurisdiction  of  the  subject 
matter  is  obtained  by  the  filing  of  such  pleading  or  peti- 
tion as  will  bring  the  action  within  the  authority  of  the 
court":  Works  on  Jurisdiction,  p.  30,  sec.  11.  This  rule  is 
supported,  and  judgments  so  obtained  declared  to  be  void,  by 
the  following  authorities:  Spoors  v,  Coen,  44  Ohio  St.  497, 
9  N,  E.  132 ;  Jordan  v.  Brown,  71  Iowa,  421,  32  N.  W.  450 ; 
Garretson  v.  Hays,  70  Iowa,  19,  29  N.  W.  786;  Dunlap  v. 
Southerlin,  63  Tex.  38;  Sheldon's  Lessee  v.  Newton,  3  Ohio 
St,  494 ;  Munday  v.  Vail,  34  N,  J,  L,  418 ;  Beckett  v.  Cuenin, 
15  Colo.  281,  22  Am.  St.  Rep,  399,  25  Pac,  167;  Young  v. 
Rosenbaum,  39  Cal.  646. 

Not  only  was  there  no  complaint  filed,  and  no  action  begun 
to  cancel  the  original  order  for  fraud  in  its  procurement,  but 
the  record  shows  affirmatively  that  the  proceeding  was  not  so 
considered  in  the  superior  court.  The  record  showing  what 
there  took  place  is  as  follows :  *  *  In  the  matter  of  the  applica- 
tions of  certain  persons  to  be  admitted  to  become  citizens  of 
the  United  States  of  America.  In  this  matter,  upon  reading 
and  filing  the  annexed  consents  and  admissions,  and  now  on 
motion  of  R.  T.  Devlin,  Esq.,  the  United  States  attorney  for 
the  northern  district  of  California,  and  good  cause  appearing 
therefor,  it  is  ordered  that  the  certificates  of  citizenship  here- 
tofore issued  to  the  hereinafter  named  persons,  on  the  dates 
set  opposite  their  names,  as  follows,  to  wit :  Walter  Tinn,  Eng- 
land, November  19,  1902  [here  follow  eight  other  names  and 
dates] ,  be,  and  the  same  are,  hereby  canceled  and  the  order  of 
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this  court  admitting  said  hereinbefore  named  persons  as  citi- 
zens of  the  United  States  of  America  be  vacated  and  set 
aside."  The  consent  of  Walter  Tinn  referred  to  in  the  fore- 
going record  was  the  only  writing  produced  relating  to  his 
case.  It  was  manifestly  not  presented  as  a  complaint  or  peti- 
tion to  the  court,  but  was  merely  filed  in  evidence  in  support 
of  the  oral  motion  made  by  the  United  States  attorney.  It 
was  a  paper  purporting  to  be  signed  and  acknowledged  by 
"''  "Walter  Tinn,  in  which  he  "admits"  that  the  order  admit- 
ting him  as  a  citizen  and  certificate  thereof  "were  obtained 
by  false  testimony  and  fraud,"  and  "consents  that  the  order 
so  admitting  him  as  a  citizen  of  the  United  States  of  America 
as  aforesaid  be  vacated  and  set  aside."  Whatever  force  this 
document  might  have  as  evidence  in  an  action  or  proceeding 
regularly  begun,  to  prove  an  allegation  of  fraud,  it  clearly 
was  not  intended,  nor  can  it  be  considered,  as  a  substitute  for 
a  complaint  against  the  petitioner.  Even  if  it  could  be  con- 
sidered as  an  appearance  to  the  motion  and  a  consent  that  such 
motion  be  granted,  it  could  not  give  the  court  power  to  act 
after  the  time  had  elapsed  within  which  proceedings  by  mo- 
tion could  be  instituted.  It  can  only  be  considered  as  effec- 
tive for  the  purpose  for  which  the  record  shows  it  to  have  been 
intended — that  is,  as  evidence  in  support  of  the  motion  then 
made  to  the  court.  As  such  it  could  have  no  effect  whatever 
to  give  the  court  jurisdiction  over  the  cause.  In  whatever 
light  the  record  is  viewed,  it  is  clear  that  the  court  never  ob- 
tained jurisdiction  to  make  the  orders  under  review,  and  it 
follows  that  they  should  be  annulled. 

It  is  therefore  ordered  that  the  several  orders  of  the  su- 
perior court  dated  November  23,  1905,  purporting  to  set  aside 
the  order  of  November  19,  1902,  admitting  Walter  Tinn  to 
citizenship  as  a  citizen  of  the  United  States,  and  to  cancel  the 
certificate  of  citizenship  then  issued  to  him,  be,  and  the  same 
are,  hereby  annulled. 

Beatty,  C.  J.,  Angellotti,  J.,  McFarland,  J.,  Henshaw,  J., 
and  Lorigau,  J.,  concurred. 


A  Jndgment  of  a  Court  of  Competent  Jurisdiction  naturalizing  a 
minor,  though  erroneous,  is  not  void,  and  cannot  be  attacked  col- 
laterally, but  can  be  annulled  or  set  aside  by  appeal  or  writ  of  error 
only:  State  v.  Brandhorst,  150  Mo.  457,  79  Am.  St.  Rep.  538.  See, 
too,  State  V.  McDonald,  1U8  Wis.  8,  81  Am.  St.  Rep.  878. 
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A  Judgment  Admitting  to  Citisenship  a  .Japanese,  who  is  not  eligible 
to  citizensrhip  under  the  naturalization  laws,  may  be  attacked  at  any 
time  and  in  any  proceeding:  In  re  Yamashita,  30  Wash.  234,  94  Am. 
St.  Rep.  860. 

The  Scope  of  Certiorari  is  discussed  in  the  notes  to  Elliott  v.  Superior 
Court,  103  Am.  St.  Eep.  110-117;  Wulzen  v.  Board  of  Supervisors, 
40  Am.  St.  Eep.  29-46. 
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ILLINOIS. 


WATERS   V.   WATERS. 

[222  111.  26,  78  N.  E.  1.] 

WILLS — ^Undue  Influence — Unequal  Distribution. — Inequality  in 
the  distribution  by  will  of  the  property  of  a  testator  among  his 
children  cannot  itself  have  the  effect  of  invalidating  the  will  on  the 
ground  of  undue  influence,      (p.  361.) 

WILLS — Unequal  Distribution, — If  a  testator  assigns  a  sub- 
stantial and  sufficient  reason  for  any  inequality  in  the  distribution 
of  his  property  among  children  by  will,  such  reason  must  be  accepted 
as  true  when  there  is  no  evidence  in  the  record  tending  to  disprove 
it.     (p.  362.) 

WILLS — Undue  Influence — Burden  of  Proof. — The  certificate 
of  the  oaths  of  subscribing  witnesses  to  a  will  is  prima  facie  proof  of 
its  validity,  which  is  contested  on  the  ground  of  undue  influence  and 
want  of  mental  capacity,  and  the  contestants  have  the  burden  of 
overcoming  the  prima  facie  case  thus  made.     (p.  362.) 

WILLS — Want  of  Mental  Capacity — Evidence. — To  sustain  an 
allegation  of  want  of  mental  capacity  in  a  testatrix  to  make  a  will, 
something  more  must  be  shown  than  mere  physical  suffering,  disease, 
and  old  age,  on  her  part.     (p.  362.) 

WILLS. — Testamentary  Capacity  Exists,  if  the  testator,  at  the 
time  of  making  his  will,  had  such  mind  and  memory  as  enabled  him 
to  understand  the  business  in  which  he  was  then  engaged,  and  the 
effect  of  the  disposition  made  by  him  of  his  property,     (p.  363.) 

WILLS — Undue  Influence. — The  presumption  is  in  favor  of 
the  validity  of  a  will  when  a  person  provided  for  therein,  to  the 
exclusion  of  another,  has  maintained  more  intimate  and  affectionate 
relations  with  the  testatrix  than  has  the  excluded  person,     (p.  364.) 

WILLS — Undue  Influence — Evidence. — The  fact  that  the  testa- 
trix ceased  to  talk  to  a  neighbor  about  her  will  when  beneficiaries 
favored  therein  came  into  the  room  does  not  show  that  the  mind  of 
the  testatrix  was  influenced  by  fear  of  such  beneficiaries,  or  that 
they  imposed  upon  her  in  any  way.     (p.  365.) 

(359) 


360  American  State  Reports,  Vol.  113.      [Illinois. 

WILLS  —  Evidence  —  Declarations  of  Testator.  —  Statements 
made  by  a  testator,  either  before  or  after  tlie  execution  of  a  con- 
tested will,  which  are  in  conflict  with  the  provisions  thereof,  do  not 
invalidate  or  modify  such  will  in  any  manner,     (p.  365.) 

WILLS — Undue  Influence. — Declarations  of  Testator  made 
prior  to  the  execution  of  his  will  and  opposed  to  its  provisions  are 
not  admissible  to  prove  undue  influence,     (p.  366.) 

WILLS — Undue  Influence. — Influence  over  a  testatrix  gained  by 
affection  and  friendship  to  her  is  not  undue  influence,     (p.  366.) 

WILLS — ^Knowledge  of  Contents — ^Presumption. — If  the  evi- 
dence shows  that  when  a  testatrix  executed  her  will  she  knew  what 
she  was  doing,  and  was  in  good  mental  condition,  it  will  be  presumed 
that  she  knew  the  contents  of  her  will.     (p.  369.) 

WILLS — Contests — Allegations  and  Proof. — If  a  bill  in  chan- 
cery is  filed  to  set  aside  the  probate  of  a  will,  the  complainant  will 
be  allowed  to  impeach  the  prima  facie  case  made  in  favor  of  the 
validity  of  the  will,  only  upon  the  particular  grounds  that  are  al- 
leged in  the  bill.     (p.  369.) 

H.  C.  Hyde,  W.  N.  Cronkrite  and  R.  K  Welsh,  for  the 
appellants. 

R.  R.  Tiffany,  for  the  appellees. 

2»  Per  CURIAM.  1.  The  will  in  this  case  is  attacked 
upon  the  two  alleged  grounds  that  the  testatrix,  at  the  timo 
of  making  the  will,  was  not  of  sound  mind  and  memory,^and 
was  subject  to  undue  influence  exercised  over  her  by  her 
daughters,  Emma  L.  Waters  and  Lydia  J.  Stockberger. 

After  a  careful  examination  of  this  record  and  of  all  the 
testimony  in  it,  we  are  obliged  to  conclude  that  a  finding  that 
*®  testatrix,  at  the  time  of  executing  the  instrument  in  ques- 
tion, did  not  possess  the  requisite  mental  capacity  to  make  a 
valid  will,  is  against  the  manifest  preponderance  of  all  the 
evidence  in  this  cause,  and  that  on  the  other  branch  of  the 
case,  the  evidence  fails  to  show  any  wrongful  act  on  the  part 
of  the  appellants,  Emma  L.  Waters  and  Lydia  J.  Stock- 
berger, which  was  calculated  to  unduly  influence  the  testa- 
trix to  make  the  disposition  of  her  property,  which  she  did 
make. 

In  finding  their  verdict  in  this  case  the  jury  must  have 
been  influenced  by  the  consideration  that  the  testatrix  left 
all  her  property  to  three  of  her  children,  and  cut  off  the  other 
two,  the  appellees  herein,  with  five  dollars  apiece.  Under 
the  law,  however,  if  she  was  of  sound  mind  and  memory 
and  acted  as  a  free  agent,  she  had  a  right  to  dispose  of  her 
property  as  she  saw  fit; 
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In  Freeman  v.  Easly,  117  111.  317,  7  N.  E.  656,  we  said 
(page  322)  :  "It  accords  with  common  observation  that  in 
contests  concerning  wills,  where  the  testator  has  made,  or 
has  seemingly  made,  an  unequal  or  inequitable  disposi- 
tion of  his  property  among  those  occupying  the  same  re- 
lation to  him  by  consanguinity  or  otherwise,  there  is  a  dis- 
position in  most  minds  to  seek  for  a  cause  for  holding  the 
will  invalid.  The  inclination  in  this  direction  that  is  found 
to  exist  in  the  minds  of  most,  if  not  all,  jurors  cannot 
always  be  controlled  by  instructing  them  there  is  no  law 
requiring  a  testator,  nor  is  he  bound,  to  devise  his  property 
equitably  or  in  equal  proportions  among  his  heirs.  Of 
course,  the  law  is  he  may  make  such  disposition  of  his 
property  as  he  sees  fit,  and  he  may  bestow  his  bounty  where 
he  wishes,  either  upon  his  heirs  or  others.  While  this  is  un- 
doubtedly the  law,  the  common  mind  is  disinclined  to  recog- 
nize it,  and  jurors  will  too  frequently  seize  upon  any  pre- 
text for  finding  a  verdict  in  accordance  with  what  they  re- 
gard as  natural  justice."  This  language  was  quoted  with 
approval  in  the  recent  case  of  Nieman  v.  Schnitker,  181  111. 
400,  and  is  precisely  applicable  to  the  condition  of  affairs 
in  the  case  at  bar.  The  fact  that  there  is  inequality''  ^*  in 
the  distribution  of  the  property  of  a  testator  or  testatrix 
cannot  of  itself  have  the  effect  of  invalidating  the  will: 
Graham  v.  Deuterman,  206  111.  378,  67  N.  E.  237.  Moreover, 
where  the  testator  or  testatrix  assigns  a  substantial  and 
sufficient  reason  for  such  inequality,  that  reason  must  be 
accepted  as  true  when  there  is  no  evidence  in  the  record 
tending  to  disprove  it:  Graham  v.  Deuterman,  206  111.  378, 
69  N.  E.  237.  In  the  case  at  bar  declarations  of  the  de- 
ceased, Mrs.  Waters,  were  proven  to  the  effect  that  she  had 
already  sufficiently  helped  her  son,  Oliver,  and  her  daughter, 
Clara;  nor  was  there  any  evidence  tending  to  disprove  this 
reason  for  giving  them  nothing  more  than  five  dollars  apiece 
by  her  will. 

The  appellants  introduced  in  evidence  upon  the  trial  be- 
low the  certificate  of  the  oaths  of  the  subscribing  witnesses 
to  the  will.  That  certificate  was  prima  facie  proof  of  the 
validity  of  the  will  in  this  proceeding  attacking  the  probate 
thereof.  Consequently,  the  burden  of  proof  was  upon  tlie 
appellees,  complainants  below,  as  the  contestants  of  the  will, 
to  substantiate  botli  charges — that  is  to  say,  the  charge  that 
the  testatrix  was  not  of  sound  mind  and  memory  when  she 
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executed  the  will,  and  that  she  was  under  the  undue  influ- 
ence of  her  two  daughters  above  named  at  that  time:  Swear- 
ingen  v.  Inman,  198  111.  255,  65  N.  E.  80 ;  Johnson  v.  Johnson, 
187  111.  86,  58  N.  E.  237 ;  Webster  v.  Yorty,  194  111.  408,  62  N. 
E.  907 ;  Michael  v.  Marshall,  201  111.  70.  66  N.  E.  273.  It  was 
incumbent  upon  the  contestants  to  overcome  the  prima  facie 
case,  thus  made  through  the  introduction  of  the  certificate, 
by  a  preponderance  of  the  evidence.     This  they  failed  to  do. 

In  addition  to  the  certificate  in  question  the  proponents, 
appellants  here,  produced  fourteen  witnesses,  including  two 
physicians,  who  treated  the  testatrix  in  the  last  years  of  her 
life,  a  banker  who  did  business  with  her,  a  shopkeeper  or 
clerk  with  whom  she  traded,  people  who  boarded  at  her 
home,  neighbors,  and  others  closely  associated  with  her,  all 
of  whom  testified  that  at  or  about  the  time  when  her  will 
was  made  her  mind  and  memory  were  sound.  Some  of 
^^  them  swore  that  she  was  an  unusually  bright  and  smart 
woman.  It  is  true  that,  during  the  last  year  or  two  of  her 
life,  she  was  not  only  old,  but  she  was  feeble  and  sick,  suffer- 
ing with  some  kind  of  neuralgia  in  her  shoulders.  In  order 
to  sustain  the  allegation  of  want  of  mental  testamentary 
capacity  something  more  must  be  shown  than  mere  physical 
suffering,  disease  and  old  age:  "Woodman  v.  Illinois  Trust 
etc.  Bank,  211  111.  578,  71  N.  E.  1099 ;  Wallace  v.  Whitman, 
201  111.  59,  66  N.  E.  311 ;  Schmidt  v.  Schmidt,  201  111.  191 ; 
Freeman  v.  Easly,  117  lU.  317,  7  N.  E.  656.  Proof  that  the 
testatrix  here  was  suffering  otherwise  than  from  disease 
and  old  age  is  wanting. 

To  offset  the  proof  introduced  by  the  proponents  of  the 
will  to  the  effect  that  the  testatrix  was  of  sound  mind  and 
memory,  the  contestants  introduced  a  large  number  of  wit- 
nesses; but  an  examination  of  the  evidence  of  these  wit- 
nesses tends  in  no  degree  to  sustain  the  charge  of  a  want  of 
sound  mind  and  memory.  None  of  such  witnesses  swear 
that  the  mind  of  the  testatrix  was  unsound. 

Lizzie  Kurtz,  the  first  witness  of  the  contestants,  said: 
"I  saw  her  in  1901.  I  don't  know  what  her  mental  condi- 
tion was  at  that  time  with  regard  to  soundness  of  mind. 
....  I  think  she  was  about  as  well  as  anybody  would  be  of 
her  age."  Iklary  Kurtz,  the  second  witness  of  the  contest- 
ants, says:  "I  wasn't  with  her  enough  to  form  any  opinion 
as  to  the  soundness  or  unsoundness  of  her  mind  and 
memory."     Nora   Geiger,  the  third  witness  of  the  contest- 
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ant,  says:  "In  my  opinion  she  was  sound,  but  I  think 
the  woman  was  suffering  from  pain,  so  that  at  times  she 
hardly  realized  where  she  was  or  what  she  was  doing. 
....  I  do  not  think  she  would  be  capable  of  transact- 
ing business  at  any  time.  Transacting  business  is  work  in 
one  way.  It  is  occupying  one's  time.  I  said  I  thought 
she  was  incapable  of  transacting  business,  and  I  do  not  think 
she  did  transact  any  business  of  her  own.  I  think  she  was 
physically  unable  to  work;  that  is  what  I  mean;  that  she 
was  physically  unable  to  work."  One  witness  for  the  con- 
testants ^  says:  **I  don't  think  she  was  capable  of  doing 
business  successfully. ' '  Another  witness  says :  ' '  From  what 
I  saw  of  Mrs.  Waters  I  was  able  to  form  an  opinion  as  to 
whether  she  was  able  to  transact  the  ordinary  business  of 
life;  I  thought  she  was  too  weak  in  body;  her  mind  was  as 
rational  as  we  could  expect  in  a  person  of  her  age,  who  had 

been    sick She    would    frequently    commence    saying 

something,  and  then  change  it  a  little  and  turn  off  into  some- 
thing else,  and  sometimes  refer  to  it  again  as  if  she  had  not 
been  talking  about  it;  but  nothing  that  I  would  call  in- 
sane or  out  of  her  mind,  only  a  little  absent-mindedness." 
Many  of  the  witnesses  of  the  contestants  expressed  no  opin- 
ion at  all  upon  the  question  of  her  soundness  of  mind.  No 
one  of  the  witnesses  of  the  contestants,  so  far  as  we  have 
been  able  to  ascertain  from  the  record,  swears  that  the  testa- 
trix was  incapable  of  understanding  the  business  in  which 
she  was  engaged  at  the  time  when  she  executed  her  will. 
Some  of  them  gave  it  as  their  opinion  that  she  was  not  com- 
petent to  transact  the  ordinary  business  of  life ;  but  an  ex- 
amination of  their  testimony  will  show  that  they  based  such 
opinion  wholly  upon  her  physical  condition  as  to  age  and 
sickness.  Competency,  however,  to  transact  the  ordinary 
business  of  life  is  not  the  test  by  which  testamentary  ca- 
pacity is  determined.  Anyone  having  the  mental  ability 
to  transact  intelligently  the  ordinary  business  affairs  of 
life  is  capable  of  making  a  valid  will,  but  the  converse  of 
that  proposition  is  not  always  true.  This  court  has  decided 
that  testamentary  capacity  exists,  if  the  testator,  at  the  time 
of  making  his  will,  had  such  mind  and  memory  as  enabled 
him  to  understand  the  business,  in  which  he  was  then  en- 
gaged, and  the  effect  of  the  disposition  made  by  him  of  his 
property :  Waugh  v.  Moan,  200  111.  298,  65  N.  E.  713 ;  Camp- 
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bell  V.  Campbell,  130  111.  466,  22  N.  E.  620,  6  L.  R.  A.  167 ; 
England  v.  Fawbush,  204  111.  384,  68  N.  E.  526,  and  eases 
cited.  The  evidence  of  the  witnesses  of  the  contestants  is 
merely  to  the  effect  that  Mrs.  Waters  was  too  feeble  from 
sickness  to  devote  her  attention  to  her  business  ^*  affairs, 
and  in  no  sense  goes  to  the  extent  of  establishing  the  prop- 
osition that  she  was  not  of  sufficiently  sound  mind  and 
memory  to  understand  what  she  was  doing  when  she  made 
her  will,  and  to  understand  the  effect  of  the  disposition 
which  she  was  thereby  making  of  her  property. 

1.  Nor  are  we  able  to  see  that  the  evidence  tends  to  sup- 
port the  other  charge  in  the  bill  that  she  was  under  the 
undue  influence  of  her  daughters,  Emma  and  Lydia.  Her 
unmarried  daughters,  Emma  and  Carrie,  lived  with  her  and 
took  care  of  her.  All  the  evidence  tends  to  show  that  she  re- 
garded all  her  children  with  kindness  and  affection,  and  only 
cut  off  two  of  them  because  she  thought  they  had  received 
enough  of  her  bounty  already.  Mrs.  Stockberger,  though 
not  living  with  her  mother,  lived  only  a  few  miles  away,  and 
was  attentive  and  kind  in  her  treatment  in  her  frequent 
visits  to  her  mother.  "The  presumption  also  is  in  favor  of 
the  validity  of  the  will,  when  the  person,  who  is  provided 
for  therein,  is  one  with  whom  the  testator  had  maintained 
intimate  and  affectionate  relations  during  his  life":  Harp  v. 
Parr,  168  111.  459,  48  N.  E.  113.  Here  the  relations  with  the 
three  children,  to  whom  the  most  of  her  property  was  given 
by  the  will,  were  most  intimate  and  affectionate.  It  was 
natural,  therefore,  that  she  should  provide  for  them  in  pref- 
erence to  the  other  children,  whose  relations  had  not  been 
so  intimate  and  affectionate,  and  one  of  whom  had  lived  for 
years  at  a  long  distance  from  her. 

There  is  not  a  particle  of  evidence  in  this  record,  so  far 
as  we  have  been  able  to  discover,  to  show  that  Emma  Waters 
and  Lydia  Stockberger  attempted  to  exercise,  or  did  exer- 
cise, any  undue  influence  over  their  mother.  No  declara- 
tions on  the  part  of  these  two  children  in  the  presence  of 
their  mother  are  proven,  and  the  only  acts  sought  to  be 
proven  are  that  sometimes  when  Mrs.  Waters  was  talking 
with  one  of  her  neighbors  about  her  disposition  of  her  prop- 
erty, and  one  of  her  daughters,  Emma,  or  Lydia,  would  come 
into  the  room,  she  would  cease  her  conversation.  This  act 
alone,  '^'^  however,  as  it  is  unaccompanied  by  any  other  facts 
or  circumstances  looking  in  that  direction,  was  insufficient 
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to  show  that  the  mind  of  the  mother  was  influenced  by  fear 
of  her  daughters,  or  that  she  was  imposed  upon  in  any  way 
by  them. 

3.  We  are  of  the  opinion  that  the  trial  court  erred  in  ad- 
mitting evidence  over  the  objections  of  the  proponents  of 
the  will,  and  in  the  giving  and  refusal  of  instructions. 

Two  women,  who  testified  in  favor  of  the  contestants, 
said  that  on  one  or  two  occasions  Mrs.  Waters,  while  en- 
gaged in  conversation  with  them,  made  remarks  to  the  effect 
"that  she  wanted  to  deal  equally  with  all  of  her  family  at 
one  time,"  and  substantially  that  she  was  in  favor  of  making 
another  disposition  of  her  property  than  that  which  she 
actually  made  in  her  will.  Counsel  for  the  proponents  of 
the  will  objected  to  the  admission  of  this  testimony,  and 
moved  that  it  be  stricken  out.  Their  objection  was  over- 
ruled, and  their  motion  was  denied.  We  are  of  the  opinion 
that  this  was  error.  The  general  ruk  is  that  statements 
made  by  the  testator,  either  before  or  after  the  execution  of 
a  contested  will,  which  are  in  conflict  with  the  provisions 
thereof,  do  not  invalidate  or  modify  such  will  in  any  manner, 
and  the  parties  making  wills  cannot  invalidate  them  by 
their  own  parol  declarations,  made  previously  or  subse- 
quently: Dickie  v.  Carter,  42  111.  376;  Taylor  v.  Pegram, 
151  111.  106,  37  N.  E.  837 ;  Kaenders  v.  Montague,  180  111.  300, 
54  N.  E.  321;  Harp  v.  Parr,  168  111.  459,  48  N.  E.  113;  Hill 
v.  Bahrns,  158  111.  314;  England  v.  Fawbush,  204  111.  384, 
68  N,  E.  526.  The  declarations  of  the  testatrix,  Mrs.  Waters, 
thus  sought  to  be  proved,  were  declarations  in  conflict  with 
the  provisions  of  her  will,  which  made  an  unequal  distribu- 
tion of  her  property,  and,  therefore,  they  were  not  compe- 
tent testimony,   and  should   have   been  excluded. 

It  is  true  that  where  a  will  is  charged  to  have  been  exe- 
cuted through  undue  influence,  the  declarations  of  the  tes- 
tator made  before  its  execution  are  admissible  by  way  of 
rebuttal  to  show  his  intention  as  to  the  disposition  of  his 
^®  property,  upon  the  ground  that  a  will  made  in  con- 
formity with  such  declarations  is  more  likely  to  have  been 
executed  without  undue  influence  than  if  its  terms  are  con- 
trary to  such  declarations.  But  the  declarations  thus  ad- 
missible are  those  which  are  in  harmony  with  the  pro- 
visions of  the  will  actually  made,  and  not  those  which  are 
opposed  to  such  provisions.  As  was  said  in  the  per  curiam 
opinion  in  Kaenders  v.  Montague,  180  111.  300,  54  N.  E.  321 : 
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"The  general  rule,  recognized  by  this  court  is,  that  prior 
due  influence.  That  rule,  however,  is  applicable  only  in 
due  influence.  That  rule,  however,  is  apulioable  only  in 
cases  where  the  declarations  and  statements  are  offered 
for  the  purpose  of  varying  or  controlling  the  operation 
of  the  contested  will,  and  not  to  those  in  which  the  will 
is  in  harmony  with  the  declared  intentions  of  the  testator. ' ' 
The  declarations  and  statements  here  offered  had  a  tendency 
to  vary  or  control  the  operation  of  the  will  of  Mrs.  Waters, 
and  were  not  in  harmony  with  her  intentions  as  declared  in 
her  will. 

4.  The  proponents  of  the  will  upon  the  trial  below  asked 
the  court  to  instruct  the  jury  that  "any  degree  of  in- 
fluence over  another,  acquired  by  kindness  and  attention,  can 
never  constitute  undue  influence  within  the  meaning  of  the 
law,  and  although  the  jury  may  believe  from  the  evidence, 
that  the  deceased,  in  making  her  will,  was  influenced  by  any 
of  the  said  defendants,  still,  if  the  jury  further  believe  from 
the  evidence  that  the  influence  which  was  so  exerted  was 
only  such  as  was  gained  over  the  deceased  by  kindness  and 
^friendly  attention  to  her,  then  such  influence  cannot  be  re- 
garded in  law  as  undue  influence,"  etc.  The  refusal  of  this 
instruction  was  error,  and  the  idea  set  forth  in  it  is  not  em- 
bodied in  any  of  the  other  instructions  given  for  either 
party.  This  court  has  held  in  a  number  of  cases  that  in- 
fluence secured  through  affection  is  not  wrongful:  Thomp- 
son V.  Bennett,  194  111.  57,  62  N.  E.  321;  Nicewander  v. 
Nicewander,  151  111.  156,  37  N.  E.  698;  Francis  v.  Wilkin- 
son, 147  111.  370,  35  N.  E.  150;  Burt  v.  Quisenberry,  132 
111.  385,  24  N.  E.  622.  In  Burt  v.  Quisenberry,  132  111. 
385,  24  N.  E.  622,  we  said  »''  (page  399) :  "No  rule  of  law 
requires  the  parent  to  distribute  his  property  among  his 
children  equally,  or  upon  any  ratable  basis  of  relative 
merit.  He  may  prefer  one  and  cut  off  another,  with  or 
without  a  reason,  or  he  may  cut  off  all  his  children  and 
give  his  property  to  a  stranger,  and  the  only  inquiry  ad- 
missible is,  Was  he,  when  doing  so,  of  sound  mind  and 
free  of  the  undue  influence  of  others?  Undue  influence 
means  wrongful  influence.  But  influence  secured  through 
affection  is  not  wrongful,  and,  therefore,  although  a  deed 
be  made  to  a  child  at  his  solicitation,  and  because  of  partial- 
ity induced  by  affection  for  him,  it  Avill  not  be  undue  in- 
fluence  The  influence,  to  render  the  conveyance  in- 
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operative,  must  be  of  such  a  nature  as  to  deprive  the  gran- 
tor of  his  free  agency."  The  principle  thus  announced 
applies  to  wills  as  well  as  deeds :  Nicewander  v.  Nicewander, 
151  111.  156,  37  N.  E.  698. 

5.  We  think  that  the  trial  court  erred  in  giving  the 
ninth  instruction,  which  was  given  for  the  contestants  of  the 
will.  By  that  instruction  the  jury  were  told  "that,  if  they 
believed  from  the  evidence  in  the  case  that  Mary  Waters  did 
not  read  over  the  contents  of  the  alleged  will  prior  to  the 
time  of  the  execution  thereof,  and  that  the  same  was  not 
read  over  to  her  by  another  person  or  persons  prior  to  the 
execution  thereof,  or  that  she  was  not  at  any  time  informed 
of  any  provision  therein  contained,  or  of  the  entire  contents 
of  said  will,  or  that  by  reason  of  the  fraud  or  undue  in- 
fluence of  others  she  did  not  know  the  contents  of  any  pro- 
vision therein,  or  of  the  entire  will,  or  if  you  further  believe 
from  the  evidence  that  her  mental  condition  was  such  that 
she  could  not  intelligently  understand  the  will  at  the  time 
she  executed  it,  you  should  find  that  the  alleged  will  in  ques- 
tion is  not  the  will  of  Mary  Waters,  deceased,  and  you 
should  find  the  issues  for  the  complainants."  So  far  as  this 
instruction  was  predicated  on  the  idea  that  the  testatrix, 
Mrs.  Waters,  did  not  know  the  contents  of  the  will  which 
she  executed,  and  had  not  been  informed  of  its  provisions,  it 
^®  is  not  based  upon  any  evidence  in  the  record.  The  will 
was  signed  by  the  testatrix  at  about  12  o'clock  on  August  7, 
1901.  Somewhere  about  10  o'clock  on  that  morning  Emma 
Waters  and  Mrs.  Stockberger  were  present  with  their  mother 
at  her  home,  when  Mrs.  McGilligan  called.  Emma  asked 
Mrs.  McGilligan,  who  lived  in  the  neighborhood,  if  her  hus- 
band, W.  K.  McGilligan,  a  ju.stice  of  the  peace  and  notary, 
was  at  home,  and,  upon  her  answering  in  the  affirmative, 
she  was  asked  to  send  him  over  because  Mrs.  Waters  Avanted 
to  see  him.  McGilligan  came  over  to  the  house,  and  the  will 
was  ready  for  execution  at  about  12  o'clock.  The  fair 
inference  from  all  the  evidence  is  that  it  was  drawn  thore  in 
the  house  by  ^IcGilligan  between  10  and  12  o'clock  on 
that  morning,  but  as  McCJilligan  died  before  the  hearing  of 
this  cause,  it  is  impossible  to  know  just  what  was  the  fact 
about  the  matter.  The  mere  fact  that  Emma  told  the  wife 
of  the  notary  to  send  her  hu.sband  over  does  not  indicate 
that  she  had  anything  to  do  with  dictating  the  terms  of  tlie 
will.     On  the  contrary,  the  evidence  shows  that  when  tlie 
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will  was  signed,  nobody  was  present  in  the  room  with  Mrs. 
Waters  except  McGilligan,  who  drew  the  will,  and  the  two 
witnesses  who  subscribed  it,  Byrnes  and  Neil.  Patrick 
Byrnes,  father  of  Grant  Byrnes,  named  as  executor,  is  the 
only  witness  who  says  anything  about  the  reading  of  the 
will  to  the  testatrix,  and  he  says:  ''I  don't  know  of  my 
own  knowledge  whether  or  not  the  will  was  read  over  in 
that  room  [the  room  in  which  the  testatrix  was]  ;  I  was 
in  another  room."  This  is  no  evidence  to  the  effect  that  the 
will  was  not  read  to  the  testatrix.  Patrick  Byrnes  says  that 
he  first  went  into  the  room,  where  Mrs.  Waters  was  lying, 
and  spoke  to  her  about  her  health,  and  she  said  she  was  very 
poorly,  and  he  further  says :  "  I  came  out  of  the  room  pretty 
soon  after  that.  The  will  was  signed  in  her  room.  I  was 
in  another  room  when  the  will  was  signed,  and  the  squire, 
the  two  men  who  signed  the  will,  and  Mrs.  Waters  are  all 
whom  I  know  were  there  when  the  will  was  signed.  When 
^®  I  went  into  the  house,  Mr.  McGilligan  was  in  the  next 
room,  in  the  parlor  where  he  had  his  papers.  I  do  not  re- 
member whether  the  will  was  read  at  any  time  in  Mrs. 
Waters'  presence." 

John  Neil,  one  of  the  subscribing  witnesses,  says:  **I 
was  at  Mrs.  Waters'  residence  the  day  the  will  was  drawn; 
we  walked  into  the  room  where  she  lay ;  she  lay  west  of  the 
door  in  the  bed  with  her  head  to  the  south ;  I  walked  to  the 
foot  of  the  bed  and  faced  her;  Mr.  McGilligan  and  Mr. 
Byrnes  went  into  the  room  with  me  and  were  there  with  me. 
Mr.  McGilligan  said  it  was  necessary  for  her  to  declare  to 
these  gentlemen  that  this  was  her  last  will  and  testament, 
Mrs.  Mary  Waters  sat  up  in  bed  and  said,  'Gentlemen,  this 
is  my  last  and  only  will.'  Mr.  William  McGilligan  then 
took  the  will,  and  walked  to  her  bed,  and  put  the  pen  in  her 
hand,  and  took  her  hand  in  his,  and  made  the  marks  she 
made  on  the  paper.  I  don 't  know  what  the  marks  were  nor 
that  the  signature  he  made  was  with  her  hand  in  his.  He 
then  took  the  paper,  laid  it  on  the  stand  at  the  side  of  the  bed, 
east  of  where  she  was  lying.  Mr.  Byrnes  and  I  signed  the 
will.  She  asked  me  how  my  family  was,  and  told  Mr.  Byrnes 
she  was  sorry  she  was  keeping  him  from  his  work.  That 
was  all  she  said  while  we  were  in  the  room,  and  we  walked 
out.  Physically  she  seemed  weak,  but  was  able  to  raise 
herself  up  without  assistance,  and  sit  up  in  bed." 
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In  view  of  this  evidence  the  presumption  is  that  she 
knew  the  contents  of  her  will.  "The  law,  in  the  absence  of 
all  evidence,  will  presume  that  a  person  who  executes  a 
will  or  other  instrument  does  so  with  knowledge  of  its  con- 
tents; but  this  is  a  presumption  which  will  readily  yield 
to  evidence  tending  to  show  that  such  was  not  the  fact": 
Purdy  V.  Hall,  134  111.  298,  25  N.  E.  645 ;  Keithley  v.  Staf- 
ford, 126  111.  507,  18  N.  E.  740.  Here,  the  testatrix  not 
only  executed  the  will,  but  showed  that  she  understood  the 
act  she  was  engaged  in  by  stating  to  those  present  that  the 
instrument  before  her  was  her  last  and  only  will,  and  also 
indicated  that  she  was  in  good  ***  mental  condition  by 
asking  one  of  the  subscribing  witnesses  as  to  the  health 
of  his  family,  and  expressing  regret  that  she  was  keeping 
the  other  from  his  work  by  requiring  him  to  act  as  a  wit- 
ness to  her  will.  Certainly,  here,  under  the  proof  thus 
stated,  the  presumption  is  that  she  knew  the  contents  of 
the  will,  and  there  is  no  evidence  tending  to  overcome  that 
presumption  or  to  show  that  she  did  not  have  knowledge  of 
the  contents  of  the  will.  Instruction  numbered  9,  given  for 
the  contestants,  was  calculated  to  create  in  the  minds  of  the 
jury  the  impression  that  the  testatrix  was  ignorant  of  the 
contents  of  the  will  which  she  signed,  and  as  there  was  no 
evidence  upon  which  to  base  any  such  instruction,  it  should 
not  have  been  given. 

6.  In  addition  to  what  has  been  said  upon  this  branch 
of  the  case,  it  is  to  be  observed  that  there  was  no  alle- 
gation in  the  bill  which  authorized  the  introduction  of 
any  proof  to  the  effect  that  the  testatrix  did  not  know  the 
contents  of  the  will,  and  did  not  read  it  over,  or  that  the 
same  was  not  read  over  to  her  by  any  other  person  prior  to 
its  execution.  The  only  charges  in  the  bill  are  those  of  un- 
sound mind  and  memory,  and  undue  influence.  It  is  no- 
where charged  or  alleged  therein  that  Mrs.  Waters  did  not 
know  the  contents  of  the  will  when  she  signed  it,  or  that  she 
did  not  read  it,  or  that  no  other  person  read  it  to  her.  The 
appellees  cannot  in  such  a  case  as  this,  any  more  than  in  any 
other  equity  case,  be  allowed  to  state  one  case  in  their  bill 
and  prove  another  case,  or  have  the  jury  instructed  that  they 
can  find  on  another  case.  Where  a  bill  in  chancery  is  filed 
for  the  purpose  of  setting  aside  the  probate  of  a  will,  the 
complainant  in  such  case  will  be  allowed  to  impeach  tlie 
Am.  St.  Rep.,  Vol.  113—24 
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prima  facie  case,  made  in  favor  of  the  validity  of  the  will, 
only  upon  the  particular  grounds  that  are  alleged  in  the  bill  : 
Purdy  V.  Hall,  134  111.  298,  25  N.  E.  645;  Carmichael  v. 
Reed,  45  lU.  108;  Flinn  v.  Owen,  58  111.  111.  In  Swear- 
ingen  v.  Inman,  198  111.  255,  65  N.  E.  80,  upon  this  very 
subject  it  was  said:  **It  is  insisted  that  there  was  ground 
for  invalidating  the  will  in  the  "**  fact  that  the  testatrix 
did  not  know  its  contents  when  she  signed  it.  Complain- 
ants could  not  have  prevailed  on  that  ground  if  it  had  been 
proved,  because  it  was  not  alleged  in  the  bill.  They  would 
not  be  allowed  to  have  the  will  set  aside  upon  grounds  not 
alleged,  or  to  state  one  case  in  their  bill  and  prove  an- 
other  The  claim  that  the  testatrix  did  not  know  how 

she  disposed  of  her  property  is  neither  the  same  as,  nor 
consistent  with,  the  averment  that  she  was  induced  to  make 
a  particular  disposition  of  her  estate  by  the  undue  in- 
fluence of  her  husband."  The  language  thus  used  is  pre- 
cisely applicable  to  the  situation  in  the  case  at  bar.  Con- 
sequently, the  instruction  was  erroneous  for  this  additional 
reason,  besides  the  fact  that  it  was  not  based  upon  any 
evidence  in  the  case. 

We  have  hereinabove  disposed  of  all  the  errors  assigned, 
and  are  of  the  opinion  that  the  decree  of  the  lower  court, 
based  upon  the  verdict  of  the  jury  to  the  efl'ect  that  the  in- 
strument in  question  was  not  the  will  of  Mary  Waters,  is 
erroneous.  Accordingly,  the  decree  is  reversed,  and  the 
cause  is  remanded  to  that  court  for  such  further  proceedings 
as  to  justice   and  equity  may  appertain. 


Testamentary  Capacity  Exists  where  the  testator  understands  the 
nature  of  the  business  in  which  he  is  engaged  when  he  executes  his 
will,  knows  the  persons  who  are  the  natural  objects  of  his  bounty, 
and  realizes  what  property  he  has  and  what  disposition  he  wishes 
to  make  of  it:  Cash  v.  Lust,  142  Mo.  630,  64  Am.  St.  Rep.  576;  Hall 
V.  Perry,  87  Me.  569,  47  Am.  St.  Rep.  352;  McMaster  v.  Seriven,  85 
Wis.  162,  39  Am.  St.  Rep.  828.  The  fact  that  he  is  advanced  in  years, 
or  is  physically  weak,  or  is  suffering  acute  pain,  does  not  incapacitate 
him:  In  re  Cline's  Will,  24  Or.  175,  41  Am.  St.  Rep.  851;  Hall  v. 
Perry,  87  Me.  569,  47  Am.  St.  Rep.  352;  Stevens  v.  Leonard,  154 
Ind.  67,  77  Am.  St.  Rep.  446;  Richmond's  Appeal,  59  Conn.  226,  21 
Am.  St.  Rep.  85. 

Undue  Inflvence  as  affecting  the  validity  of  a  will  is  the  subject  of 
a  monographic  note  to  In  re  Hess'  Will,  31  Am.  St.  Rep.  670-691, 
Such  influence,  in  order  to  vitiate  a  will,  must  amount  to  such  a  degree 
of  restraint  or  coercion  as  destroys  the  free  agency  of  the  testator 
at  the  time   the   testamentary  act  is  performed;   and  when   the  pro- 

Eonents  of  a  will   make  a   prima   facie   showing  of   its   validity,  the 
urden   is  upon   the   contestants   to   establish   by  a   preponderance   of 
evidence   the   charge  of   undue  influence:    See   Compher  v.   Browning, 
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219  HI.  429,  109  Am.  St.  Rep.  346;  Dausman  v.  Rankin,  189  Mo.  677, 
107  Am.  St.  Rep.  391;  note  to  Richmond's  Appeal,  21  Am.  St.  Rep. 
94-104.  As  to  discrimination  against  one  child  in  favor  of  another 
as  evidence  of  undue  influence,  see  Dausman  v.  Rankin,  189  Mo.  677, 
107  Am.  St.  Rep.  391. 

Declarations  of  a  Testator  to  Sustain  or  overthrow  his  will  are  dis- 
cussed in  the  monographic  note  to  In  re  Colbert's  Estate,  107  Am.  St. 
Rep.  459-473. 

The  Evidence  of  Subscribing  Witnesses  to  a  will,  in  respect  to  its  com- 
petency and  effect,  to  support  or  overthrow  that  will,  is  discussed  in 
the  moDOgraphic  note  to  Stevens  v.  Leonard,  77  Am.  St.  Rep.  459-480. 


PEOPLE  V.  OLSEN. 

[222  111.  117,  78  N.  E.  23.] 

CONSTITUTIONAL  LAW— Statutes  Invalid  In  Part.— Al- 
though a  part  of  a  statute  is  unconstitutional,  that  docs  not  authorize 
the  courts  to  declare  the  remainder  void  also,  unless  all  the  provisions 
are  connected  in  subject  matter,  depending  on  each  other,  operating 
together  for  the  same  purpose,  or  otherwise  so  connected  in  meaning 
that  it  cannot  be  presumed  the  legislature  would  have  passed  the 
one  without  the  other,     (p.  373.) 

CONSTITUTIONAL  LAW— Statutes  Invalid  in  Part.— Consti- 
tutional and  unconstitutional  provisions  of  a  statute  may  even  be 
contained  in  the  same  section,  and  yet  be  perfectly  distinct  and  sepa- 
rable, 80  that  the  one  may  stand  though  the  other  must  fall.  The 
question  is  not  whether  they  are  contained  in  the  same  section,  but 
whether  they  are  essentially  and  separably  connected  in  substance. 
If,  when  the  unconstitutional  portion  is  stricken  out,  that  which 
remains  is  complete  in  itself  and  capable  of  being  executed  in  ac- 
cordance with  the  apparent  legislative  intent,  wholly  independent 
of  that  which  is  rejected,  it  must  be  sustained,     (p.  373.) 

UNCONSTITUTIONAL  LAW,  EFFECT  OF.— Sections  of  Stat- 
utes which  are  void  because  of  being  in  conflict  with  some  limitation 
of  the  constitution  are  absolute  nullities,  and  must  be  treated  in  the 
construction  of  the  statute  as  though  they  had  never  been  passed  or 
approved  by  the  governor,     (p.  378.) 

CONSTITUTIONAL  LAW— Statutes  Invalid  in  Part.— Al- 
though one  section  of  a  statute  is  not  enacted  in  the  mode  prescribed 
by  the  constitution,  this  does  not  render  void  other  sections  of  the 
statute  not  at  variance  with  the  constitution,  and  which  are  a  com- 
plete act  in  themselves,  and  not  dependent  upon  the  unconstitutional 
section,     (p.  380.) 

Waterman,  Thurman  &  Ross,  A.  N.  Waterman,  C.  IT. 
Poppenhusen,  J.  L.  McNab  and  S.  S.  Gregory,  for  the  peti- 
tioners. 

H.  A.  Lewis,  W.  F.  StriieUmaim  and  F.  L.  Shepard,  for 
the  respondents. 
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123  "WILKIN,  J.  The  second  section  of  the  act  in  ques- 
tion not  having  been  passed  by  either  branch  of  the  legis- 
lature or  signed  by  the  speaker  of  the  House  and  president  of 
the  Senate  and  approved  by  the  governor  is  consequently 
null  and  void.  But  it  is  insisted  on  behalf  of  the  relator 
that  notwithstanding  **^  the  invalidity  of  that  section,  the 
act  is  valid  and  complete  as  to  the  salaries  of  the  judges  of 
the  superior  and  circuit  courts,  under  the  well-recognized 
rule  of  construction  that  where  the  several  provisions  of  an 
act  are  separate  and  distinct  from  each  other,  one  may  be  de- 
clared unconstitutional  and  void  and  the  others  sustained, 
whereas  it  is  earnestly  contended  by  counsel  for  respondent 
that  section  2  being  void,  the  whole  act  must  fall. 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations 
(seventh  edition,  page  246),  treating  of  this  subject,  says: 
"It  will  sometimes  be  found  that  an  act  of  the  legislature  is 
opposed  in  some  of  its  provisions  to  the  constitution,  while 
others,  standing  by  themselves,  would  be  unobjectionable.  So 
the  forms  observed  in  passing  it  may  be  sufficient  for  some 
of  the  purposes  sought  to  be  accomplished  by  it  but  insuffi- 
cient for  others.  In  any  such  case  the  portion  which  conflicts 
with  the  constitution,  or  in  regard  to  which  the  necessary 
conditions  have  not  been  observed,  must  be  treated  as  a  nullity. 
Whether  the  other  parts  of  the  statute  must  also  be  adjudged 
void  because  of  the  association  must  depend  upon  a  consid- 
eration of  the  object  of  the  law,  and  what  manner  and  to 
what  extent  the  unconstitutional  portion  affects  the  remain- 
der. A  statute,  it  has  been  said,  is  judicially  held  to  be 
unconstitutional  because  it  is  not  within  the  scope  of  the  leg- 
islative authority.  It  may  either  propose  to  accomplish  some- 
thing prohibited  by  the  constitution,  or  to  accomplish  some 
lawful,  and  even  laudable,  object,  by  means  repugnant  to 
the  constitution  of  the  United  States  or  of  the  state.  A  stat- 
ute may  contain  some  such  provisions,  and  yet  the  same  act, 
having  received  the  sanction  of  all  branches  of  the  legislature 
and  being  in  the  form  of  law,  may  contain  other  useful  and 
salutary  provisions  not  obnoxious  to  any  just  constitutional 
exception.  It  would  be  inconsistent  with  all  just  principles 
of  constitutional  law  to  adjudge  these  enactments  void  be- 
cause they  are  associated  in  the  same  act  but  not  connected 
with  or  dependent  upon  others  which  are  unconstitutional. 
125  "Where,  therefore,  a  part  of  a  statute  is  unconstitutional, 
that  fact  does  not  authorize  the  courts  to  declare  the  remain- 
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der  void  also,  unless  all  the  provisions  are  connected  in  sub- 
ject matter,  depending  on  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected  together  in 
meaning  that  it  cannot  be  presumed  the  legislature  would 
have  passed  the  one  without  the  other.  The  constitutional 
and  unconstitutional  provisions  may  even  be  contained  in  the 
same  section  and  yet  be  perfectly  distinct  and  separable,  so 
that  the  first  may  stand  though  the  last  fall.  The  point  is 
not  whether  they  are  contained  in  the  same  section,  for  the 
distribution  into  sections  is  purely  artificial,  but  whether  they 
are  essentially  and  separably  connected  in  substance.  If, 
when  the  unconstitutional  portion  is  stricken  out,  that  which 
remains  is  complete  in  itself  and  capable  of  being  executed 
in  accordance  with  the  apparent  legislative  intent,  wholly  in- 
dependent of  that  which  was  rejected,  it  must  be  sustained. 
The  difficulty  is  in  determining  whether  the  good  and  bad 
parts  of  the  statute  are  capable  of  being  separated  within  the 
meaning  of  this  rule.  If  a  statute  attempts  to  accomplish 
two  or  more  objects  and  is  void  as  to  one,  it  may  still  be  in 
every  respect  complete  and  valid  as  to  the  other.  But  if 
its  purpose  is  to  accomplish  a  single  object  only,  and  some  of 
its  provisions  are  void,  the  whole  mast  fail  unless  sufficient 
remains  to  effect  the  object  without  the  aid  of  the  invalid  por- 
tion. And  if  they  are  so  mutually  connected  with  and  de- 
pendent on  each  other,  as  conditions,  considerations  or  com- 
pensations for  each  other,  as  to  warrant  the  belief  that  the 
legislature  intended  them  as  a  whole,  and  if  all  could  not 
be  carried  into  effect  the  legislature  would  not  pass  the  residue 
independently,  then,  if  some  parts  are  unconstitutional,  all 
the  provisions  which  are  thus  dependent,  conditional  or  con- 
nected must  fall  with  them." 

The  rule  of  construction  here  announced,  as  far  as  we  have 
been  able  to  ascertain,  has  been  univei*sally  adopted  by  the 
courts  both  of  this  country  and  Great  Britain.  In  ^^^  fact, 
we  do  not  understand  counsel  for  the  respondents  to  ques- 
tion it,  but  their  contention  is  that  the  statute  in  question 
does  not  fall  within  the  rule  for  two  reasons:  1.  Failing  to 
meet  the  constitutional  requirements  in  its  enactment  it  never 
became  a  law,  but  is  an  absolute  nullity,  and  therefore  no 
part  of  it  can  be  held  valid ;  2.  The  provisions  of  the  statute, 
taken  together,  are  so  mutually  connected  and  dependent  on 
each  other  as  to  warrant  the  belief  that  the  legislature  and 
the  governor  intended  them  as  a  whole,  and  it  cannot  be 
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presumed  that  the  legislature  would  have  enacted,  or  the 
governor  approved,  the  provision  designed  to  increase  the 
judges'  salaries  without  increasing  the  state's  attorney's 
salary,  and  providing  for  turning  into  the  county  treasury 
additional  revenues.  In  the  consideration  of  these  proposi- 
tions it  will  be  necessary  to  first  determine  whether,  on  the 
face  of  the  statute,  the  several  sections  are  so  dependent  upon 
each  other  and  .intended  to  operate  together  for  the  same 
object,  or  are  otherwise  so  connected  in  meaning,  that  they 
must  stand  or  fall  together,  or  whether  they  are  so  blended 
with  each  other  that  it  cannot  be  presumed  the  legislature 
would  have  passed  the  first  and  third  sections,  and  the  gover- 
nor approved  them,  without  the  second.  If  it  shall  be  found 
that  they  are  so  dependent  upon  each  other  or  commingled 
together,  then  the  unconstitutional  section  falling  will  carry 
with  it  all  other  provisions  of  the  act,  and  this  without  ref- 
erence to  the  question  as  to  the  irregularity  of  the  passage  of 
the  law. 

Both  the  title  and  body  of  the  act  expressed  the  legisla- 
tive intent  to  increase  the  compensation  of  two  classes  of  of- 
ficers; the  circuit  and  superior  judges  and  the  state's  attor- 
ney of  Cook  county.  These  officers  bear  no  such  legal  rela- 
tion to  each  other  as  to  justify  the  inference  that  the  salary 
of  one  would  not  have  been  increased  without  the  other.  The 
legislature  might  with  perfect  consistency  have  increased  one 
and  left  the  other  unchanged,  or  increased  one  and  decreased 
the  other.  It  is  wholly  immaterial  that  they  are  mentioned 
^^'^  together  in  section  25  of  article  6  of  the  constitution  of 
1870.  That  section  does  not  in  any  way  affect  the  power  of 
the  county  commissioners  to  fix  the  compensation  to  be  paid 
out  of  the  county  treasury  at  different  sums  for  the  judges 
and  the  state's  attorney.  Nor  is  it  at  all  important  in  the 
determination  of  this  question  that  the  act  of  1871  fix&s  the 
salaries  of  both  at  the  same  amount  in  the  same  section.  If 
the  present  act  had  simply  increased  the  compensation  of  both 
by  a  single  section,  as  did  the  former  one,  there  would  be 
no  ground  for  controversy  here.  But  the  statute  of  1901  at- 
tempted to  provide  for  the  salaries  of  the  judges  by  one  sec- 
tion and  of  the  state's  attorney  by  another  and  distinct 
section,  which  fact,  if  it  indicates  anything,  shows  that  the 
legislature,  in  passing  the  last  act,  regarded  the  salaries  of 
the  two  classes  of  officers  as  distinct  subjects  of  legislation. 
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But  however  that  may  be,  certainly  no  argument  is  needed 
to  show  that  the  compensation  to  be  paid  a  judge  furnishes 
no  criterion  whatever  for  fixing  that  of  a  prosecuting  or 
state's  attorney.  The  duties  of  the  two  ofificers  are  entirely 
distinct  and  separate — as  much  so  as  those  of  a  judge  and 
clerk,  sheriff,  or  other  ministerial  officer  of  the  court. 

But  it  is  earnestly  insisted  by  counsel  on  behalf  of  the  re- 
spondents that,  the  requirements  of  the  constitution  as  to 
the  passage  of  statutes  not  having  been  followed,  and  that 
fact  appearing  from  the  answer,  the  entire  law  is  unconstitu- 
tional and  void,  and  they  insist  that  the  foregoing  rule,  un- 
der which  one  provision  of  a  statute  may  be  held  contrary  to 
the  constitutional  limitation  and  other  parts  sustained,  has 
no  application  to  such  a  law,  and  cite  several  decisions  of  this 
court  which  they  understand  to  sustain  their  position.  It  is 
undoubtedly  true  that  the  language  used  in  Prescott  v.  Trus- 
tees etc.,  19  111.  324,  sustains  the  contention,  as  do,  perhaps, 
expressions  used  in  other  cases ;  but*  when  the  questions  which 
were  before  the  court  for  decision  in  those  cases  are  care- 
fully considered  it  will  be  found  that  they  are  not  at  all  in 
point.  In  the  Prescott  case  (19  111.  324),  the  *^*  question 
was  as  to  the  validity  of  a  section  of  the  statute,  the  facts 
being  that  that  section  never  passed  the  Senate,  and  it  was, 
of  course,  held  that  it  was  invalid.  The  question  here  raised — - 
that  is,  whether  one  section  being  void  the  whole  statute 
must  fall — was  not  in  the  case,  and  therefore  the  statement 
in  the  opinion  that  the  whole  act  must  fall  was  strictly  obiter 
dictum,  and  cannot  be  said  to  be  an  authority  on  the  ques- 
tion now  before  us.  People  v.  Starne,  35  III.  121,  85  Am. 
Dec.  348,  simply  holds  that  the  irregularity — that  is,  that 
the  act  then  before  the  court  had  never  been  put  upon  its 
passage  in  the  House  of  Representatives,  eitlier  as  a  whole  or 
in  part — rendered  the  act  void  in  toto.  And  the  same  is 
true  of  the  act  under  consideration  in  Ryan  v.  Lynch,  G8 
lU.  160.  This  act  was  shown  not  to  have  been  read  in  the 
Senate  on  three  different  days  nor  passed  by  a  vote  of  the 
yeas  and  nays,  and  the  irregularity  of  course  affected  the 
whole  statute,  and  not  a  particuhir  part  of  it.  In  Burritt 
v.  Commissioners  of  State  Contracts,  120  111.  322,  11  N.  E. 
180,  the  question  was  whether  a  joint  resolution  of  the  House 
and  Senate  authorizing  the  purchase  of  books,  having  no  title 
or  enacting  clause  and  not  being  signed  by  the  speaker  of 
the  House,  was  a  valid  enactment,  and  it  was  held  that  it 
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was  not.  Nor  does  People  v.  Knopf,  198  111.  340,  64  N.  E. 
842,  1127,  sustain  the  contention  of  counsel.  There  it  was 
simply  held  that  certain  portions  of  the  act  were  unconsti- 
tutional and  void,  and  that  they  were  so  connected  with  and 
related  to  the  other  portions  that  none  could  stand.  It  is 
true,  we  there  cited  the  Prescott  case  (19  111.  324),  and  other 
cases  referred  to  by  counsel,  but  only  as  authority  that  the 
court  would  look  behind  a  printed  statute  to  the  journals  of 
the  legislature  in  passing  upon  the  constitutionality  of  a 
law,  and  the  language  quoted  from  the  Prescott  case  (19  111 
324),  as  to  the  effect  of  a  void  section  on  the  whole  law,  was 
not  for  the  purpose  of  indicating  our  approval  of  the  obiter 
dictum  in  that  opinion. 

The  question  in  this  form  has  never  been  presented  for 
our  decision,  but  the  principle  was  involved  and  passed  upon 
in  Binz  v.  Weber,  81  111.  288.  There  the  title  of  an  act  au- 
thorizing ^^^  the  issue  of  town  bonds,  when  it  passed  the 
Senate,  included  the  names  of  the  city  of  Belleville  and  the 
towns  of  Mascoutah  and  Nashville,  but  in  the  House  the  town 
of  Nashville  was  dropped  out  of  the  title.  The  validity  of  a 
tax  levied  to  pay  interest  on  bonds  issued  by  the  town  of 
Mascoutah  under  the  provisions  of  that  law  was  involved, 
and  it  was  urged  against  the  tax  that  because  the  law  has  a 
title  more  restrictive  than  had  the  bill  when  it  passed  the 
Senate,  and  because  this  more  restrictive  title  does  not  ap- 
pear to  have  been  adopted  by  the  ayes  and  noes  and  by  a 
majority  of  the  members  of  each  House,  the  law  was  not  con- 
stitutionally adopted.  Referring  to  the  constitutional  provi- 
sion as  to  the  title  of  acts  and  the  manner  in  which  they  shall 
be  voted  upon,  it  was  said  (page  290)  :  "Under  this  consti- 
tutional requirement,  then,  we  must  look  to  the  title  of  this 
bill  as  it  passed  each  House,  and  not  to  the  title  of  the  act 
after  its  adoption,  to  learn  what  portion  of  its  provisions  are 
constitutional.  By  thus  applying  these  provisions  to  the  pass- 
age of  laws  we  have  no  doubt  we  shall  effectuate  the  inten- 
tion of  the  framers  of  that  instrument Tested,  then, 

by  these  requirements,  was  this  a  constitutional  law?  This 
law  undoubtedly  does  authorize  the  city  of  Belleville  and  town 
of  Mascoutah  to  issue  bonds,  and  that  purpose  was  clearly 
expressed  in  the  title  as  it  passed  both  Houses.  It  is  true, 
the  journals  may  show — and  it  is  stipulated  they  do — that 
the  title,  when  the  bill  passed  the  Senate,  was  more  compre- 
hensive, and  embraced  the  town  of  Nashville,  in  Washington 
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county;  but  in  the  House  the  name  of  the  latter  town  was 
omitted.  But  we  fail  to  see  how  that  could  affect  the  law  so 
far  as  it  related  to  the  city  of  Belleville  and  town  of  Mas- 
coutah.  They  were  both  embraced  in  the  body  of  the  bill 
and  in  the  title  as  it  passed  both  Houses,  and  that  answers  the 
constitutional  requirements,  and  we  must  hold  that  both  of 
these  places  may  legally  act  under  the  law,  whether  or  not 

Nashville  can The  doctrine  is  well  established  that 

although  some  provisions  of  an  act  are  repugnant  to  the  con- 
stitution, *^®  the  others  are  valid  if  they  are  capable  of  being 
carried  into  operation;  and  there  can  be  no  doubt  that  all 
relating  to  Nashville  may  be  stricken  out  and  still  enough 
remain  to  permit  Belleville  and  Mascoutah  to  issue  and  de- 
liver valid  and  binding  bonds." 

The  case  of  Stein  v.  Leeper,  78  Ala.  517,  involved  ques- 
tions similar  to  those  decided  in  Binz  v.  Weber,  81  111.  288, 
and  in  the  opinion  of  the  supreme  court  of  Alabama  the  lat- 
ter case  is  cited  with  approval,  and  the  court  concludes  its 
opinion  as  follows :  * '  The  enacting  part  of  the  act  in  question 
was  approved  by  the  governor  literally  as  passed  by  the  Gen- 
eral Assembly.  The  omission  of  the  localities  occurred  in 
the  title  as  enrolled.  There  was  then  a  concurrence  as  to  the 
body  of  the  enactment  and  also  as  to  the  localities  remaining 
in  the  enrolled  title.  Such  omission  does  not  vary  the  sub- 
stance and  legal  effect  in  respect  to  the  remaining  localities, 
and  the  legal  identity  of  the  bill  is  maintained  though  within 
a  restricted  title.  Our  conclusion  is,  that  the  statute,  so  far 
as  it  relates  to  the  locality  in  controversy,  is  valid  and  opera- 
tive. To  hold  otherwise  would  be  to  enforce  the  mandatory 
requirements  of  the  constitution  so  exactingly  as  to  operate 
disastrously  to  legislation  in  many  instances  and  cloud  with 
uncertainty  the  validity  of  legislative  enactments."  Very 
many  forcible  illustrations  of  the  truth  of  this  last  sentence 
are  shown  in  the  brief  and  argument  of  counsel  for  peti- 
tioner, in  which  the  strict  enforcement  of  the  constitutional 
requirements  as  to  the  passage  of  statutes  would  result  most 
disastrously  to  the  public. 

The  position  of  counsel  is,  that  the  rule  permitting  a  por- 
tion of  a  statute  to  be  upheld  although  other  portions  are 
condemned  as  unconstitutional  and  void,  applies  only  to  acts 
of  the  legislature  which  have  been  passed  as  a  whole  in  strict 
conformity  with  the  methods  prescribed  by  the  constitution. 
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While  the  distinction  can  be  readily  seen,  it  is  not  easy  to 
find  a  satisfactory  reason  upon  which  to  base  it.  A  section 
of  a  statute  which  is  void  because  of  its  being  in  conflict  with 
*^*  some  limitation  of  the  constitution  is  an  absolute  nullity, 
and  must  be  treated  in  the  construction  of  the  statute  as 
though  it  had  never  been  passed  or  approved  by  the  gover- 
nor. If  the  question  were  wholly  one  of  first  impression,  we 
should  feel  compelled  to  hold  that  the  distinction  insisted 
upon  should  not  be  maintained.  Turning  to  the  decisions  of 
other  courts,  we  find  that  the  question  has  been  fully  con- 
sidered and  passed  upon  to  that  effect.  In  the  case  of  Berry 
v.  Baltimore  etc.  Ry.  Co.,  41  Md.  446,  20  Am.  Rep.  69,  the 
court  of  appeals  of  Maryland,  after  holding  that  the  court 
may  go  behind  the  printed  statutes  to  the  journals  of  the  re- 
spective Houses  of  the  General  Assembly  to  ascertain  whether 
the  law  has  been  constitutionally  passed  or  not,  and  after 
holding  that  the  third  section  of  the  act  as  it  was  sealed  and 
approved  by  the  governor  was  materially  different  from  the 
same  section  as  it  passed  the  House,  and  therefore  null  and 
void,  entered  upon  the  further  question  as  to  how  the  invalid- 
ity of  that  section  operated  upon  the  remainder  of  the  act, 
and  said:  ''Upon  examination  it  is  found  that  the  third  sec- 
tion is  entirely  separate  and  disconnected  from  the  other 
sections  of  the  act,  and  that  the  operation  and  effect  of  those 
sections  in  no  manner  depend  upon  the  coexistence  of  the 
third  section.  As  applicable  to  such  case,  Judge  Cooley,  in 
his  work  on  Constitutional  Limitations  (page  177)  says: 
'So  the  forms  observed  in  passing  it  may  be  sufficient  for 
some  of  the  purposes  sought  to  be  accomplished  but  insuffi- 
cient for  others.  In  any  such  case  the  portion  which  conflicts 
with  the  constitution  or  in  regard  to  which  the  necessary  con- 
ditions have  not  been  observed  must  be  treated  as  a  nullity. 
Whether  the  other  parts  of  the  statute  must  also  be  adjudged 
void  because  of  the  association  must  depend  upon  a  considera- 
tion of  the  object  of  the  law  and  in  what  manner  and  to 
what  extent  the  unconstitutional  portion  affects  the  remain- 
der.' "  And  the  court  proceeded  to  hold  the  remainder  of 
the  statute  valid. 

In  State  v.  Piatt,  2  S.  C.  150,  16  Am.  Rep.  647,  the  case  is 
sufficiently  stated  in  the  syllabus,  as  follows:  "On  March  1, 
1870,  the  *'*^  General  Assembly  of  the  state  passed  *  An  act  to 
revise,  simplify  and  abridge  the  rules  of  practice,  pleadings 
and  forms  of  courts  in  this  state.'     The  nineteenth  section 
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of  the  enrolled  act,  to  which  the  great  seal  of  the  state  was 
affixed  and  which  was  signed  in  the  Senate  chamber  by  the 
president  of  the  Senate  and  speaker  of  the  House  of  Repre- 
sentatives, and  received  the  approval  of  the  governor,  pro- 
vided that  the  courts  for  the  county  of  Barnwell  should  be 
held  at  Barnwell;  but  it  appeared  by  the  journals  of  the  two 
Houses  of  the  General  Assembly  that  the  same  section  of  the 
bill  as  it  finally  passed  both  Houses  provided  that  the  courts 
for  that  county  should  be  held  at  Blackville.  By  the  law  as 
it  stood  at  the  passage  of  the  act  the  place  last  named  was 
the  county  seat  of  Barnwell  county :  Held,  that  the  nineteenth 
section  of  the  act  was  void,  and  consequently  that  Blackville 
remained  the  county  seat  of  Barnwell  county."  The  supreme 
court  of  South  Carolina,  in  its  opinion,  dealing  with  the  ques- 
tion here  involved,  says:  "In  a  technical  sense  the  term 
*biir  is  applicable  properly  to  the  enactment  as  a  whole. 
Although  the  technical  sense  of  words  should  prevail  where 
not  inconsistent  with  the  clear  intent  of  the  instrument,  yet 
when  such  intent  requires  that  words  should  be  used  in  a 
larger  sense  it  is  competent  so  to  regard  them.  If  we  should 
hold  that  the  constitution  regards  the  enactment  as  wholly 
in  an  e-:clusive  sense,  we  would  be  led  to  the  inevitable  con- 
clusion that  to  become  a  law  all  the  substantial  parts  of  the 
measure  must  have  together  passed  through  all  the  requisite 
stages.  The  consequence  of  this  would  be,  that  alteration  in 
a  substantial  part  during  such  progress  would  be  fatal  to  the 
whole.  By  a  substantial  part  is  meant  any  section,  clause  or 
word  that  conveys  distinct  expression  of  the  legislative  will 
which  cannot  be  supplied  by  construction  from  the  other  parts 
of  the  act,  leaving  out  of  view  that  part  in  which  the  defect 
lies.  Whether  it  is  to  be  regarded  as  substantial  does  not  de- 
pend upon  its  importance  or  unimportance  to  the  rest  of  the 
act,  but  upon  its  being,  in  itself,  an  expression  of  the  legis- 
lative will,  capable  *^^  of  being  the  subject  of  the  separate 
act.  It  would  lead  us  to  the  conclusion  in  the  present  case 
that  if  the  law  in  question,  although  in  substance  a  code  of 
legal  procedure,  differed,  as  it  passed  the  House,  from  the 
enrolled  act  in  respect  of  any  matter,  though  a  mere  word, 
that  covered  a  distinct  expression  of  the  legislative  will  not 
capal)le  of  being  made  out  by  construction  apj^lied  to  the  rest 
of  the  act,  the  whole  must  be  regarded  as  unconstitutional. 
That  the  constitution  intended  no  such  absurdity  is  manifest. 
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When  a  deed  or  contract  cannot  be  carried  into  full  execution 
by  reason  of  error,  the  law  invariably  eliminates  the  error 
either  by  construction  or  reformation,  when  that  can  be  done 
without  the  substantial  destruction  of  that  in  which  it  inheres. 
This  principle  is  constantly  applied  to  statutes  where  some  in- 
dependent matter,  capable  of  severance  from  the  body  of  the 
statute,  is  inoperative  under  the  constitution.  The  rules  of 
construction  are  based,  in  part,  upon  this  principle  so  vital 
to  them,  that  they  would  not  only  lose  their  scientific  char- 
acter, but  fail  to  express  that  common  sense  fundamental  to 
all  legal  system  if  deprived  of  it,"  and  the  part  of  the  stat- 
ute under  consideration  which  had  not  been  passed  in  con- 
formity with  the  constitution  was  held  illegal  and  void,  but 
the  remainder  valid.  To  the  same  effect  will  be  found  Aber- 
nathy  v.  State,  78  Ala.  411 ;  Stow  v.  Common  Council,  79 
Mich.  595,  44  N.  W.  1047 ;  State  v.  Van  Duyn,  24  Neb.  586, 
39  N.  W.  612;  In  re  Groff,  21  Neb.  647,  59  Am.  Rep.  859,  33 
N.  W.  426. 

Our  conclusion  is,  that  the  mere  fact  that  section  2  of  the 
act  in  question  was  not  passed  by  the  legislature  in  the  con- 
stitutional mode  cannot  have  the  effect  of  destroying  the 
validity  of  the  remaining  sections. 

The  second  point  urged  on  behalf  of  respondents  has  in 
part  been  already  disposed  of — ^that  is,  that  the  sections  as 
they  appear  in  the  statute  are  so  interwoven  with  or  related 
to  each  other  that  one  cannot  be  held  invalid  and  the  others 
sustained.  But  counsel  insist  that  the  proceedings  in  the 
House  of  Representatives,  as  shown  by  the  answer,  clearly 
*^*  indicate  that  it  would  not  have  passed  sections  1  and  3 
without  section  2,  their  contention  being  that  the  amendment 
of  that  section  by  adding  the  words,  "and  shall  be  in  full  for 
all  services  of  the  state 's  attorney  of  Cook  county,  and  all  fees 
as  provided  by  statute  and  earned  by  the  state's  attorney  of 
Cook  county  shall  be  paid  into  the  county  treasury  of  Cook 
county,"  indicated  the  purpose  that  the  increased  compensa- 
tion should  be  paid  out  of  the  funds  arising  from  that  source. 
However  plausible  the  argument  may  appear  on  first  impres- 
sion, we  do  not  think  it  can  be  maintained.  The  object  in 
passing  section  1  was  manifestly  to  provide  what  the  legisla- 
ture considered  a  fair  and  reasonable  salary  for  the  services 
of  the  judges  of  the  circuit  and  superior  courts  and  for  the 
state's  attorney,  and  there  is  nothing  whatever  in  the  lan- 
guage of  the  statute  to  indicate  an  intention  to  limit  the  pay- 
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ment  of  such  salaries  to  any  particular  fund  belonging  to  the 
county.  If  the  intention  had  been  to  limit  the  payment  of  the 
same  to  the  fees  turned  in  by  the  state's  attorney,  it  would 
have  been  easy  to  have  so  provided.  We  may  speculate  as 
to  the  motive  of  the  General  Assembly  in  that  regard,  but  in 
the  absence  of  anything  appearing  in  the  act  itself  to  justify 
the  conclusion,  we  are  not  at  liberty  to  say  the  first  section 
would  not  have  been  passed  without  the  second,  including 
the  provision  for  turning  over  the  fees  of  a  state's  attorney's 
office.  In  the  language  of  the  rule  laid  down  by  Judge 
Cooley,  supra,  the  fact  that  one  part  of  a  statute  is  uncon- 
stitutional "does  not  authorize  the  courts  to  declare  the  re- 
mainder void  also,  unless  all  the  provisions  are  connected  in 
subject  matter,  depending  on  each  other,  operating  together 
for  the  same  purpose,  or  othersvise  so  connected  together  in 
meaning  that  it  cannot  be  presumed  the  legislature  would 
have  passed  the  one  without  the  other."  In  other  words, 
under  such  circumstances  the  presumption  is  that  the  legal 
parts  would  have  been  enacted.  It  seems  clear  to  us  that  the 
fact  that  the  increased  compensation  of  the  judges  was  placed 
in  a  separate  and  distinct  section  from  that  which  purported 
^^^  to  increase  the  compensation  of  the  state's  attorney  suffi- 
ciently indicates  that  the  legislature  would  have  passed  the 
one  without  the  other.  Certainly  we  are  not  justifiable,  upon 
the  facts  appearing  in  this  record,  in  presuming  it  would  not 
Our  conclusion  is,  that  sections  1  and  3  of  the  act  of  May 
10,  1901,  in  force  July  1,  1901,  are  valid  enactments,  and 
the  respondent  Peter  B.  Olsen,  as  county  clerk  of  Cook  county, 
should  have  drawn  his  warrant  on  the  treasurer  of  Cook 
county  according  to  the  demand  of  the  relator,  as  stated  in 
his  petition.  A  peremptory  writ  of  mandamus  will  accord- 
ingly be  awarded  against  him,  as  prayed. 


The  Fact  That  One  Provvsion  of  a  Statute  is  Void  does  not  affect 
other  portions  of  the  statute,  providing  they  are  distinct,  separable 
and  complete  in  themselves:  Nathan  v.  Spokane  County,  35  Wash.  2(3, 
102  Am.  St.  Eep.  888;  Strong  v.  Dignan,  207  111.  385,  99  Am.  St.  Rep. 
225;  Soper  v.  Lawrence,  98  Me.  208,  99  Am.  St.  Rep.  397;  Northwest- 
ern Mut.  Life  Ins.  Co.  v.  Lewis  and  Clarke  County,  28  Mont.  484,  98 
Am.  St.  Rep.  572.  See,  however,  Hanson  v.  Krehbiel,  68  Kan.  670,  104 
Am.  St.  Rep.  422. 
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COMIVIERCE  VAULT  COMPANY  v.  BARRETT. 

[222  111.  169,  78  N.  E.  47.] 

EXECUTION  SALE  of  Leasehold  Interest.— Upon  foreclosure 
sale  of  a  leasehold  interest,  the  only  interest  remaining  in  the  lessee 
is  the  right  to  redeem  within  twelve  months,  and  to  retain  possession 
for  fifteen  months,  and  such  interest  is  not  subject  to  levy  and  sale 
under  execution,     (p.  384.) 

JUDGMENT  LIENS— Execution  Sale  of  Leasehold.— After  a 
leasehold  estate  has  been  sold  on  foreclosure,  no  lien  can  attach  to 
such  estate  by  reason  of  the  subsequent  rendition  of  a  judgment 
against  the  lessee,     (p.  384.) 

EXECUTION  SALE  Of  Leasehold  Estate— Right  to  Redeem.— 
The  right  of  a  subsequent  judgment  creditor  to  redeem  from  a  fore- 
closure sale  of  a  leasehold  estate  does  not  exist  by  virtue  of  any 
lien,  but  only  by  reason  of  statutory  provisions,     (p.  384.) 

JUDGMENT  LIENS —Foreclosure  Sale  of  Leasehold.— Judg- 
ments rendered  against  a  lessee  after  foreclosure  sale  of  his  lease- 
hold interest  are  not  liens  upon  the  surplus  remaining  in  the  hands 
of  the  sheriff  after  one  of  such  judgments  has  been  satisfied  by  mak- 
ing redemption  and  reselling  the  property,     (p.  388.) 

GARNISHMENT  of  Surplus  of  Execution  Sale.— If  a  leasehold 
interest  is  sold  on  foreclosure  and  redemption  made  by  a  creditor 
under  a  judgment  recovered  subsequently  to  the  foreclosure  sale, 
the  surplus  remaining  in  the  hands  of  the  sheriff,  after  satisfying  such 
judgment,  is  held  by  him  for  the  use  of  the  debtor,  and  subject  to 
garnishment,  even  though  such  officer  has  in  his  hands  executions 
issued  on  other  judgments  rendered  after  the  foreclosure  sale.  (p. 
388.) 

Garnishment  by  the  Commerce  "Vault  Company  for  the  use 
of  one  McWilliams  against  T.  F.  Barrett,  sheriff.  The  gar- 
nishee was  discharged  and  judgment  rendered  against  Mc- 
Williams for  costs.     He  appealed. 

The  facts  were  as  follows :  * '  On  August  22,  1902,  the  lease- 
hold interest  of  the  Commerce  Vault  Company  in  certain  real 
estate  in  Cook  county  was  sold  under  a  foreclosure  decree. 
No  redemption  was  made  by  the  Commerce  Vault  Company 
from  that  sale.  Thereafter,  at  the  October  term,  1903,  of  the 
superior  court  of  Cook  county,  judgment  was  rendered  against 
said  company,  in  favor  of  the  Knights  Templars  and  Masons 
Life  Indemnity  Company,  for  $29,392.  Execution  (herein- 
after referred  to  as  execution  No.  1)  was  issued  upon  this 
judgment  and  delivered  to  the  sheriff  of  Cook  county,  together 
with  the  amount  necessary  to  redeem  from  the  foreclosure  sale. 
On  October  23,  1903,  the  sheriff  levied  on  the  leasehold  in- 
terest above  mentioned,  and  on  November  24,  1903,  sold  the 
same  under  execution  No.  1  for  $65,000.     After  making  the 


June,  1906.]       Commerce  Vault  Co.  v.  Barrett.  383 

said  levy,  but  before  sale  thereunder,  the  sheriff  received  two 
other  executions  (hereinafter  referred  to  as  executions  Nos.  2 
and  3)  against  the  Commerce  Vault  Company  and  in  favor  of 
the  Knights  Templars  and  Masons  Life  Indemnity  Company, 
one  of  which  was  issued  upon  a  judgment  rendered  at  the 
October  term,  1903,  of  the  circuit  court  of  Cook  county,  and 
the  other  at  the  October  term,  1903,  of  the  superior  court  of 
Cook  county,  the  aggregate  amount  of  these  two  judgments 
being  $186,618.07. 

"McWilliams  obtained  judgment  against  the  Commerce 
Vault  Company  for  $3,325  at  the  October  term,  1903,  of  the 
circuit  court  of  Cook  county.  Execution  was  issued  on  this 
judgment  and  delivered  to  the  sheriff  of  Cook  county,  who 
returned  it  *no  property  found.' 

"Prior  to  the  sale  by  the  sheriff  last  above  mentioned,  and 
on  November  20,  1903,  the  circuit  court  of  Cook  county,  in 
a  proceeding  by  McWilliams  against  the  Commerce  Vault 
Company,  entered  an  order  restraining  Barrett,  sheriff  of 
Cook  county,  during  the  pendency  of  a  certain  motion  in 
said  cause,  from  paying  over  to  any  person  or  persons  whom- 
soever any  and  all  proceeds  in  excess  of  $16,990.27  arising 
from  the  sale  to  be  made  by  him  under  execution  No.  1,  and 
from  applying  any  of  the  proceeds  of  said  sale  in  excess  of 
$16,990.27  on  execution  No.  1,  and  from  applying  any  of 
the  proceeds  of  said  sale  in  excess  of  $16,990.27  on  executions 
Nos.  2  and  3.  The  garnishment  writ  herein  was  served  upon 
appellee  on  December  15,  1903,  and  the  restraining  order 
was  dissolved  on  the  following  day. 

"The  garnishee  set  up  by  his  answer  to  tlie  interrogatories 
filed  in  this  suit  that  on  November  24,  1903,  being  the  day 
of  the  sale  under  execution  No.  1,  he  paid  to  the  redeeming 
creditor,  the  Knights  Templars  and  Masons  Life  Indemnity 
Company,  $16,730.55,  and  retained  his  fees,  amounting  to 
$741.04,  leaving  a  balance  of  $47,528.41  in  his  hands  on  that 
date  belonging  to  the  Commerce  Vault  Company.  He  claimed 
by  said  answer  that  this  balance  was  subject  to  the  lieu  of 
execution  No.  1,  under  which  the  redemption  and  sale  had  been 
made,  and  was  also  subject  to  the  liens  of  executions  Nos.  2 
and  3,  which  were  in  his  hands  on  that  date.  The  answer 
disclosed  that  after  satisfying  execution  No.  1  there  will  re- 
main a  surplus  of  $17,964.96  from  the  proceeds  of  the  sale 
made  under  that  execution.  The  contention  of  appellant  is 
that  this  surplus  is  subject  to  garnishment,  while  appellee's 
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position  is  that  executions  Nos.  2  and  3  were  liens  upon  this 
surplus  at  the  time  the  garnishment  writ  was  served,  and 
that,  inasmuch  as  it  will  require  all  of  said  surplus  to  satisfy 
these  two  executions,  no  part  thereof  is  subject  to  garnish- 
ment. ' ' 

Taylor  &  Martin,  for  the  appellant 

S.  Edgerton,  for  the  appellee. 

1''*  SCOTT,  C.  J.  On  August  22,  1902,  when  the  foreclosure 
sale  was  made  of  the  leasehold  interest  of  the  Commerce  Vault 
Company,  the  only  interest  which  remained  in  the  company 
was  the  right  to  redeem  from  the  sale  at  any  time  within 
twelve  months  and  to  continue  in  possession  for  a  period  of 
fifteen  ^''^  months.  This  right  was  not  such  an  interest  as 
to  be  subject  to  levy  and  sale  under  execution :  Merry  v.  Bost- 
wick,  13  111.  398,  54  Am.  Dec.  434 ;  Watson  v.  Reissig,  24  111. 
281,  76  Am.  Dec.  746 ;  Cook  v.  City  of  Chicago,  57  111.  268 ; 
Kell  v.  Worden,  110  111.  310;  Hill  v.  Blackwelder,  113  111. 
283.  Consequently,  no  lien  could  attach  to  the  leasehold  in- 
terest by  reason  of  the  rendition  of  any  judgment  against  the 
Commerce  Vault  Company  subsequent  to  the  foreclosure  sale : 
Green  v.  Marks,  25  111.  221.  The  right  of  a  creditor  to  re- 
deem from  a  foreclosure  sale  at  any  time  between  twelve  and 
fifteen  months  after  the  date  of  sale  and  to  have  the  prop- 
erty resold  to  satisfy  his  debt  does  not  exist  by  virtue  of  any 
lien  on  the  property,  but  solely  by  reason  of  sections  20  and 
23  of  chapter  77  of  Kurd's  Revised  Statutes  of  1903:  Herd- 
man  V.  Cooper,  188  111.  583,  28  N.  E.  1094. 

All  of  the  judgments  involved  in  this  suit  were  rendered 
after  the  foreclosure  sale,  and  for  that  reason  none  of  them 
became  liens  upon  the  leasehold  interest  theretofore  owned 
by  the  Commerce  Vault  Company.  The  Knights  Templars 
and  Masons  Life  Indemnity  Company,  however,  redeemed 
from  the  foreclosure  sale  and  caused  the  premises  to  be  re- 
sold under  execution  No.  1  in  its  favor,  as  it  had  a  right  to 
do  under  the  provisions  of  the  statute  above  referred  to. 
This  sale  produced  a  surplus  of  $17,964.96  over  and  above 
the  amount  necessary  to  reimburse  the  redeeming  creditor 
for  the  money  advanced  by  it  and  to  satisfy  that  execution 
against  the  Commerce  Vault  Company. 

At  the  time  of  the  sale  under  execution  and  when  the 
proceeds  arising  therefrom  were  received  by  the  sheriff,  he 
had  in  his  hands  two  other  executions  which  had  been  is- 
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sued  upon  judgments  rendered  against  the  Commerce  Vault 
Company  during  the  month  of  October,  1903.  As  above  in- 
dicated, neither  of  these  judgments  was  a  lien  upon  the  lease- 
hold interest  heretofore  mentioned.  It  was  claimed  by  the 
garnishee  in  the  trial  court,  and  is  contended  here  in  support 
of  the  judgments  of  the  circuit  and  appellate  courts,  that 
executions  Nos.  2  and  3,  although  not  liens  upon  the  ^'^^  lease- 
hold interest,  became  liens  upon  the  surplus  arising  from  the 
sale  under  execution  No.  1  at  the  instant  such  surplus  came 
into  the  hands  of  the  sheriff.  Whether  these  executions  be- 
came liens  upon  such  surplus  depends  upon  whether  such 
surplus  may  be  levied  upon  by  the  sheriff  under  those  execu- 
tions or  applied  thereon  by  him.  This  involves  a  considera- 
tion of  the  relation  existing  between  the  sheriff,  as  the  holder 
of  such  surplus,  and  the  Commerce  Vault  Company. 

It  has  been  heretofore  decided  by  this  court  that  a  surplus 
remaining  in  the  hands  of  a  sheriff  from  the  sale  of  property 
taken  and  sold  under  execution  is  not  in  the  custody  of  the 
law,  but  that  the  sheriff  holds  such  surplus  for  the  use  of 
the  judgment  debtor  as  money  had  and  received  (Pierce  v. 
Carleton,  12  111.  358,  54  Am.  Dec.  405 ;  Lightner  v.  Steinagel, 
33  111.  510)  ;  or,  as  stated  in  Weaver  v.  Davis,  47  111.  235,  the 
sheriff  holds  such  surplus  merely  as  a  trustee  for  the  debtor, 
which  the  latter  may  recover  in  an  action  against  the  sheriff 
for  money  had  and  received. 

Such  being  the  relation  between  the  sheriff,  as  the  holder 
of  the  surplus,  and  the  debtor,  it  is  manifest  that  the  latter 
has  no  property  in  the  specific  money  received  by  the  sheriff, 
but  has  merely  a  chose  in  action  which  may  be  enforced 
against  the  sheriff  in  an  action  of  assumpsit.  The  sheriff 
may  substitute  any  other  money,  provided  it  be  a  legal  ten- 
der, in  the  place  of  the  money  received  by  him  at  the  sale, 
and  a  payment  with  such  substituted  money  would  be  a  com- 
plete discharge  of  his  liability  to  the  person  entitled  to  the 
surplus. 

That  a  chose  in  action,  other  than  those  evidences  of  debt 
which  circulate  as  money,  is  not  subject  to  levy  and  sale  un- 
der execution  has  been  expressly  decided  by  this  court  in 
Crawford  v.  Schmitz,  139  111.  5G4,  29  N.  E.  40. 

In  the  case  of  Turner  v.  Fendall,  1  ("ranch,  116,  2  L.  ed. 
153,  the  supreme  court  of  tlie  I'nitcd  States,  in  discussing  the 
question  whether  money  collected  for  one  person  by  a  sheriff 
Am.  St.  Rep.,   Vol.   113—25 
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under  an  execution  could,  before  it  had  been  paid  over  to  that 
person,  ^"^"^  be  levied  upon  by  the  same  sheriff  under  an  exe- 
cution in  favor  of  another  person  and  against  the  goods  and 
chattels  of  the  person  for  whom  the  money  was  collected,  said  : 
"The  general  rule  of  law  is,  that  all  chattels,  the  property 
of  the  debtor,  may  be  taken  in  execution,  and  whenever  an 
officer  has  it  in  his  power  to  satisfy  an  execution  in  his  hands 
it  is  his  duty  to  do  so,  and  if  he  omits  to  perform  his  duty 
he  must  be  accountable  to  those  who  may  be  injured  by  the 
omission.  But  has  money  not  yet  paid  to  the  creditor  be- 
come his  property?  That  is,  although  his  title  to  the  sum 
levied  may  be  complete,  has  he  the  actual  legal  ownership  of 
the  specific  pieces  of  coin  which  the  officer  may  have  re- 
ceived? On  principle,  the  court  conceives  that  he  has  not  this 
ownership.  The  judgment  to  be  satisfied  is  for  a  certain 
sum — not  for  the  specific  pieces  which  constitute  that  sum; 
and  the  claim  of  the  creditor  on  the  sheriff  seems  to  be  of 
the  same  nature  with  his  claim  under  the  judgment,  and  one 
which  may  be  satisfied  in  the  same  manner.  No  right  would 
exist  to  pursue  the  specific  pieces  received  by  the  officer,  al- 
though they  should  even  have  an  earmark;  and  an  action  of 
debt — not  of  detinue — may  be  brought  against  him  if  he 
fails  to  pay  over  the  sum  received  or  converts  it  to  his  own 
use.  It  seems  to  the  court  that  a  right  to  specific  pieces  of 
money  can  only  be  acquired  by  obtaining  the  legal  or  actual 
possession  of  them,  and  until  this  is  done  there  can  be  no 
such  absolute  ownership  as  that  an  execution  may  be  levied 
on  them.  A  right  to  a  sum  of  money  in  the  hands  of  a  sheriff 
can  no  more  be  seized  than  a  right  to  a  sum  of  money  in  the 
hands  of  any  other  person,  and  however  wise  or  just  it  may 
be  to  give  such  a  remedy,  the  law  does  not  appear  yet  to  have 
given  it," 

In  Prentiss  v.  Bliss,  4  Vt.  513,  24  Am.  Dec.  631,  where  the 
same  question  was  before  the  court  as  in  Turner  v.  Fendall, 
1  Cranch,  116,  2  L.  ed.  153,  it  was  said:  "The  fallacy  of  the 
ground  assumed,  that  the  money  collected  on  an  execution 
becomes  the  money  of  the  creditor,  ^"^^  w'ill  manifestly  appear 
by  inquiring  whether  an  action  of  trover  could  be  maintained 
against  the  sheriff  when  he  neglects  to  pay  over  the  money? 
Whether,  if  the  money  was  stolen  or  lost,  it  would  be  the  loss 
of  the  officer  or  creditor  ?  Whether,  if  received  in  bills  which 
at  the  time,  or  at  any  time  thereafter,  should  be  subject  to  a 
discount  or  bear  a  premium,  the  creditor  would  sustain  the 
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lass  or  have  the  benefit  of  the  premium?  No  one,  I  believe, 
would  hesitate  to  answer  all  these  questions  in  the  negative. 
....  Neither  do  we  see  any  of  the  absurdities  attending  this 
view  of  the  case  which  have  been  urged  in  the  argument.  It 
has  been  said  that  it  is  idle  to  require  him  to  pay  over  the 
money  to  the  creditor  when  it  would  be  his  duty  immediately 
to  levy  on  the  same  as  soon  as  it  came  into  the  possession  of 
the  creditor.  But  it  may  be  remarked  that  there  is  no 
greater  absurdity  in  this  than  there  is  in  requiring  him  in  all 
cases  to  forbear  levying  on  property  until  it  becomes  the  prop- 
erty of  the  person  for  whose  debt  he  is  about  to  levy.  Whether 
he  or  any  other  person  is  indebted  and  about  to  make  a  pay- 
ment, and  whether  this  payment  is  to  be  made  in  money  or 
specific  articles,  he,  as  sheriff,  cannot  stop  the  payment  and 
seize  upon  the  money  or  specific  articles  until  they  have  be- 
come the  money  or  property  of  the  person  for  whose  debt  he 
takes  it." 

The  ease  of  Leach  v.  Pine,  41  111.  65,  89  Am.  Dec.  375,  re- 
lied upon  by  appellee,  is  entirely  dissimilar  to  the  one  at  bar. 
The  property  involved  in  that  case  was  personal  property 
and  the  executions  were  liens  upon  the  property  which  was 
seized  by  the  sheriff.  In  such  case  it  is  manifest  that  the 
surplus  arising  from  a  sale  under  one  execution  could  be  ap- 
plied by  the  sheriff  upon  other  executions  which  were  in 
his  hands  and  were  liens  upon  the  property  at  the  time  such 
sale  was  made. 

In  First  Nat.  Bank  of  Chicago  v.  Hanchett,  126  111.  499, 
16  N.  E.  907,  the  sheriff  had  in  his  hands  a  writ  of  attach- 
ment, which  he  levied  upon  certain  property  in  the  posses- 
sion of  the  warehouse  company  which  was  the  defendant  in 
attachment,  and  upon  which  the  defendant  had  a  lien  for 
storage  charges  and  ^"^^  money  advanced.  Thereupon  the 
various  owners  of  this  property  paid  to  the  sheriff  the  amount 
of  the  storage  charges  and  he  released  the  levy.  The  attorney 
for  the  plaintiff  directed  him  to  pursue  this  course  and  to  hold 
the  money  so  received  in  lieu  of  the  property  released.  The 
sheriff,  however,  paid  the  money,  upon  the  order  of  the  de- 
fendant, to  a  creditor  other  than  the  plaintiff.  This  court 
held  that  the  sheriff  should  have  returned  the  money  into 
court  to  answer  to  the  judgment  in  attachment,  as  the  court 
might  direct.  That  conclusion  was  undoubtedly  correct  for 
this  reason,  there  pointed  out:  The  money  was  paid  into  the 
sheriff' 's  hands  by  the  defendant's  creditors,  and  the  order 
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given  by  the  defendant  to  the  creditor  to  whom  the  money  was 
paid  "was  a  distinct  admission  by  the  warehouse  company 
that  the  money  in  the  sheriff's  hands  was  their  money,  and 
upon  this,  if  nothing  else,  the  sheriff  should  have  attached  or 
have  held  the  money  in  his  hands  as  the  money  of  the  ware- 
hoiLse  company  and  have  brought  the  same  into  court  to 
abide,"  etc.  In  the  case  now  before  us  the  identical  money 
in  the  sheriff's  hands  did  not  become  the  money  of  the  execu- 
tion debtor,  but  the  sheriff,  in  his  individual  capacity,  was 
merely  indebted  to  the  Commerce  Vault  Company  precisely  as 
though  he  owed  it  for  borrowed  money. 

Appellee  refers  us  to  adjudications  in  sister  states  support- 
ing this  view,  but  we  regard  the  conclusion  reached  by  the 
supreme  court  of  the  United  States  and  by,  the  court  of  last 
resort  of  the  state  of  Vermont  as  founded  upon  the  stronger 
reasoning. 

We  therefore  hold  that  executions  Nos.  2  and  3  were  not 
liens  upon  the  surplus  in  the  hands  of  the  sheriff  at  the  time 
the  garnishment  writ  was  served  upon  him  in  this  case.  That 
was  the  only  defense  set  up  by  the  answer,  which  admitted 
that  the  garnishee  had  $17,964.96  in  his  hands  belonging  to 
the  Commerce  Vault  Company  when  this  writ  was  served 
upon  him.  The  circuit  court,  therefore,  erred  in  overruling 
the  exceptions  to  the  answer,  in  discharging  the  *®*  garnishee 
and  in  entering  judgment  against  appellant  for  costs. 

The  judgment  of  the  circuit  court  and  the  judgment  of  the 
appellate  court  will  be  reversed,  and  the  cause  will  be  re- 
manded to  the  circuit  court  for  further  proceedings  in  con- 
formity with  the  views  herein  expressed. 


A  Judgment  Debtor's  Right  to  Redemption  is  held  not  subject  to 
be  levied  on  and  sold  under  another  execution  against  him  within  the 
year  allowed  for  redemption:  Watson  v.  Reissig,  24  111.  281,  76  Am. 
St.  Rep.  746.     See,  too,  Haven  v.  Low,  2  N.  H.  13,  9  Am.  Dec.  25. 

Garnishment  of  the  Surplus  Proceeds  of  Execution  Sales  is  considered 
in  Allen  v.  Gerard,  21  R.  I.  467,  79  Am.  St.  Rep.  816;  Oppenheimer  v. 
Marr,  31  Neb.  811,  28  Am.  St.  Rep.  539.  Property  in  the  possession 
of  an  officer  who  has  levied  upon  it  may  be  constructively  attached 
and  a  valid  lien  acquired  thereon  by  suitable  proceedings,  in  which 
he  may  be  garnished:  Pitkin  v.  Burnham,  62  Neb.  385,  89  Am.  St.  Rep. 
763.  As  to  garnishment  against  a  fraudulent  attachment,  Bee  Stern 
V.  Butler,  123  Ala.  606,  82  Am.  St.  Rep.  146. 
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STARNE  V.  PEOPLE. 

[222  111.  189,  76  N.  E.  61.] 

CONSTITUTIONAL  LAW— Miners'  Washroom  Act.— A  statute 
requiring  mine  owners  to  provide  a  washroom  at  the  top  of  each  mine 
for  the  use  of  employes  places  upon  mine  owners  or  operators  a  bur- 
den not  borne  by  other  employers  of  labor,  and  is  therefore  special 
legislation,  discriminatory  and  void. — (pp.  390,  391.) 

CONSTITUTIONAL  LAW — Police  Power — Miners'  Washroom 
Act. — A  statute  requiring  mine  owners  to  provide  a  washroom  at  the 
top  of  each  mine  for  the  use  of  their  employes  is  special  legislation, 
and  cannot  be  sustained  as  a  proper  exercise  of  the  police  power  to 
enact  sanitary  laws.  The  legislature  cannot  ameliorate  the  coal 
miners'  condition  under  the  guise  of  an  exercise  of  the  police  power, 
and  leave  others  unaided  who  suffer  from  like  causes,     (p.  391.) 

CONSTITUTIONAL  LAW — Legislation  Concerning  Mines. — 
Constitutional  provisions  requiring  the  enactment  of  laws  for  the 
protection  of  miners  are  designed  only  to  require  the  passage  of  laws 
for  the  protection  of  miners  against  personal  injury  while  in  the  mine, 
(p.  393.) 

Lawrence  &  Folsom,  for  the  plaintiff  in  error. 

J.  n.  Hamlin,  attorney  general,  G.  B.  Gillespie,  W.  E. 
Shutt,  Jr.,  state's  attorney,  T.  Williamson,  and  Shutt  & 
Graham,  for  the  people. 

**^  SCOTT,  C.  J.  This  was  a  criminal  proceeding  com- 
menced before  a  justice  of  the  peace  of  Sangamon  county. 
The  complaint  charged  the  plaintiff  in  error,  the  owner  and 
operator  of  a  coal  mine  in  this  state,  with  failing  and  refusing 
to  provide  and  maintain  a  washroom,  as  he  was  recjuired  to 
do  by  section  *®^  37  of  chapter  93  of  Hurd  's  Revised  Statutes 
of  1903,  which  was  approved  May  14,  1903,  and  provides : 
"That  every  owner  or  operator  of  a  coal  mine  in  this  state 
shall  provide  and  maintain  a  washroom  at  a  convenient  place 
at  the  top  of  each  mine  for  the  use  of  the  miners  and  other 
employes  of  such  mine;  and  such  washroom  shall  be  so  ar- 
ranged that  such  miners  and  other  employes  may  hang  there- 
in their  clothes  for  the  purpose  of  drying  the  same." 

A  judgment  of  conviction  was  rendered  by  the  justice  and 
an  appeal  was  taken  to  the  circuit  court.  A  motion  was  there 
entered  to  quash  the  complaint  and  dismiss  the  suit,  one  of 
the  grounds  of  the  motion  being  that  the  act  in  question 
was  in  contravention  of  the  constitution  of  the  state  of  Il- 
linois.    This  motion  was  denied,  and,  upon  trial,  plaintiff  in 
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error  was  again  convicted,  and  has  sued  out  of  this  court  a 
writ  of  error  to  review  the  judgment  of  conviction. 

It  is  insisted  that  the  statute  is  unconstitutional.  It  is 
apparent,  upon  inspection  thereof,  that  it  places  upon  mine 
owners  or  operators  a  burden  not  borne  by  other  employ- 
ers of  labor  and  is  special  legislation,  and  for  that  reason 
invalid,  unless  for  some  reason  it  does  not  fall  within  the  op- 
eration of  the  general  rule  forbidding  legislation  of  that  char- 
acter :  Millett  v.  People,  117  111.  294,  57  Am.  Rep.  869,  7  N.  E. 
631 ;  Frorer  v.  People,  141  111.  171,  31  N.  E.  395,  16  L.  R.  A. 
492 ;  Braceville  Coal  Co.  v.  People,  147  111.  66,  37  Am.  St.  Rep. 
206,  35  N.  E.  62,  22  L.  R.  A.  340 ;  Harding  v.  People,  160  111. 
459,  52  Am.  St.  Rep.  344,  43  N.  E.  624,  32  L.  R.  A.  445; 
Eden  v.  People,  161  111.  296,  52  Am.  St.  Rep.  365,  43  N.  E. 
1108,  32  L.  R.  A.  659;  Bailey  v.  People,  190  111.  28,  83  Am.  St. 
Rep.  116,  60  N.  E.  90,  54  L.  R.  A.  838. 

It  is  said,  however,  that  the  miner  works  at  a  depth  which 
removes  him  from  all  climatic  changes  and  conditions  on  the 
surface,  and  in  a  temperature  which,  throughout  a  portion 
of  the  year,  is  much  higher  than  that  outside  the  mine ;  that 
when  his  work  is  over  for  the  day  his  skin  is  covered  with 
grease,  smoke,  dust,  grime  and  perspiration ;  that  without  an 
opportunity  to  hatha  and  change  his  attire,  he  cannot  clothe 
himself  comfortably  for  his  journey  through  cold  weather  to 
his  home ;  that  these  adverse  conditions  inevitably  *®*  lead  to 
colds,  consumption,  pneumonia  and  general  unhealthfulness ; 
and  that  the  statute  in  question  should  be  sustained  as  a  valid 
exercise  of  police  power,  and,  it  is  urged,  as  that  power  may 
be  exercised  to  promote  the  comfort,  health,  welfare  and 
safety  of  the  public,  that  this  statute  is  referable  to  that 
power  as  a  health  regulation,  for  the  reason  that  it  will  afford 
the  miner  an  opportunity  to  avoid  danger  to  his  health,  other- 
wise consequent  upon  his  occupation. 

It  is  true,  as  suggested  by  counsel  and  as  stated  by  this 
court  in  Lasher  v.  People,  183  111.  226,  75  Am.  St.  Rep.  103, 
55  N.  E.  663,  47  L.  R.  A.  802,  that  the  legislature  has  the 
power  to  form  classes  for  the  purpose  of  police  regulation  if 
it  does  not  arbitrarily  discriminate  between  persons  in  the 
same  situation. 

The  only  purpose  of  this  act  is  to  promote  the  health  of 
miners  and  other  persons  employed  in  coal  mines.  Many 
men  in  this  state  are  employed  in  the  foundries  and  steel 
mills  who  work  in  a  higher  temperature  than  do  the  miners, 
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surrounded  by  conditions  deleterious  to  health  and  inimical 
to  longevity.  The  convenience  provided  for  by  this  act  is 
not  less  desirable  to  them  than  to  the  coal  miner. 

While  the  power  of  the  legislature  to  form  classes  in  ref- 
erence to  which  the  police  power  may  be  exercised  is  unques- 
tioned, there  can  be  no  discrimination  among  individuals  in 
forming  such  classes  unless  there  is  some  difference  in  their 
condition  which  causes  them  to  naturally  fall  into  different 
groups:  Lasher  v.  People,  183  111.  226,  75  Am.  St.  Rep.  103, 
55  N.  E.  663,  47  L.  R.  A.  802 ;  Harding  v.  People,  160  111.  459, 
52  Am.  St.  Rep.  344,  43  N.  E.  624,  32  L.  R.  A.  445;  Horwich 
v.  Walker-Gordon  Laboratory  Co.,  205  111.  497,  98  Am.  St. 
Rep.  254,  68  N.  E.  938. 

It  is  apparent  that  a  statute  of  this  character,  providing 
that  a  washhouse  should  be  provided  for  miners  working  at 
a  greater  depth  than  two  hundred  feet  below  the  surface  and 
making  no  similar  provision  for  miners  working  at  a  lesser 
depth,  would  be  unconstitutional,  because  it  would  make  an 
arbitrary  distinction  between  individuals  surrounded  by  the 
same  conditions. 

We  think  the  act  in  question,  when  considered  as  an  ex- 
ercise of  police  power,  is  properly  the  subject  of  the  same 
^"'^  objection.  The  fact  that  it  proposes  to  benefit  workmen 
employed  in  coal  mining  does  not  make  it  valid,  in  view  of  the 
fact  that  laborers  in  other  employment  are  surrounded  by 
like  conditions  and  are  equally  in  need  of  the  benefit  of  this 
statute.  As  quoted  from  Cooley's  Constitutional  Limitations 
in  Millett  v.  People,  117  111.  294,  57  Am.  Rep.  869,  7  N.  E. 
631,  and  in  Frorer  v.  People,  141  111.  171,  31  N.  E.  395,  16 
L.  R.  A.  492:  "Distinctions  in  these  respects  should  be  based 
upon  some  reason  which  renders  them  important,  like  the 
want  of  capacity  in  infants  and  insane  persons ;  but  if  the  leg- 
islature should  undertake  to  provide  that  persons  following 
some  specific  lawful  trade  or  employment  should  not  have 
capacity  to  make  contracts  or  to  receive  conveyances,  or  to 
build  such  houses  as  others  were  allowed  to  erect,  or  in  any 
other  way  to  make  such  use  of  their  property  as  was  permissi- 
ble to  others,  it  can  scarcely  be  doubted  that  the  act  would 
transcend  the  due  bound  of  legislative  power,  even  if  it  did 
not  come  in  conflict  with  express  constitutional  provisions." 

It  is  manifest  that  for  the  purposes  of  this  statute  no  such 
distinction  exists  between  coal  miners  and  workmen  in  many 
other  occupations  in  this  state.     The  evil  at  which  this  statute 
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is  aimed  is  one  that  is  not  visited  alone  upon  persons  employed 
in  coal  mines.  The  legislature  cannot  ameliorate  the  coal 
miners'  condition  under  the  guise  of  an  exercise  of  the  police 
power  and  leave  others  unaided  who  suffer  from  like  causes. 
Conceding  the  importance  which  defendant  in  error  attaches 
to  this  act  as  a  sanitary  measure,  it  is  apparent  that  it  is  not 
sufficiently  comprehensive  to  remedy  the  evil  at  which  it  is 
aimed,  because  it  will  bring  relief  only  to  a  part  of  the  peo- 
ple who  suffer  therefrom. 

Defendant  in  error  predicates  its  contention  that  this  stat- 
ute is  constitutional  principally  upon  the  ground  that  it  is 
within  section  29  of  article  4  of  the  constitution  of  1870,  as 
appears  from  the  following  language  quoted  from  its  brief: 
"It  might  be  conceded  for  the  purpose  of  this  argument 
that  if  the  act  applied  to  any  other  class  than  miners  it  would 
be  open  to  the  objection  of  class  legislation,  but  the  framers 
*®®  of  the  constitution  made  an  exception  in  favor  of  this 
particular  class,  which  we  contend  is  broad  enough  to  furnish 
a  foundation  for  the  act  in  question." 

That  section  reads  as  follows:  "It  shall  be  the  duty  of  the 
General  Assembly  to  pass  such  laws  as  may  be  necessary  for 
the  protection  of  operative  miners,  by  providing  for  ventila- 
tion, when  the  same  may  be  required,  and  the  construction  of 
escapement  shafts,  or  such  other  appliances  as  may  secure 
safety  in  all  coal  mines,  and  to  provide  for  the  enforcement 
of  said  laws  by  such  penalties  and  punishments  as  may  be 
deemed  proper." 

We  think  it  also  reasonable  to  conclude  that  the  legislative 
purpose  was  to  exercise  a  power  contemplated  by  this  section 
of  the  constitution,  as  it  does  not  appear  from  the  act  or  its 
title  that  the  law-making  power  regarded  it  as  a  sanitary 
measure  passed  by  virtue  of  the  police  power  of  the  state. 

It  is  contended  that  the  purpose  in  adopting  this  constitu- 
tional provision  was  to  provide  for  the  health  as  well  as  the 
safety  of  persons  emploj'ed  in  coal  mines. 

We  are  referred  by  the  defendant  in  error  to  the  debates 
of  the  constitutional  convention,  that  we  may  be  made  ac- 
quainted with  the  views  of  that  convention  and  determine  the 
meaning  of  this  section  in  the  light  of  the  purpose  for  which 
it  was  passed  as  disclosed  by  those  debates. 

"References  to  the  proceedings  of  a  constitutional  conven- 
tion are  sometiijjes  resorted  to  by  the  courts  in  order  to  find 
reasons  for  a  particular  action  of  the  convention.     They  are 


June,  1906.]  Starne  v.  People.  393 

not  resorted  to  for  the  purpose  of  construing  away  any  ex- 
press language  of  the  constitution,  or  even  for  the  purpose  of 
construing  what  may  be  doubtful.  'When  the  inquiry  is 
directed,'  says  Judge  Cooley,  'to  ascertaining  the  mischief 
designed  to  be  remedied  or  the  purpose  sought  to  be  accom- 
plished by  a  particular  provision,  it  may  be  proper  to  exam- 
ine the  proceedings  of  the  convention  which  framed  the 
instrument.  Where  the  proceedings  clearly  point  out  the 
*"''  purpose  of  the  provision,  the  aid  will  be  valuable  and  sat- 
isfactory': Cooley 's  Constitutional  Limitations,  63,  and  cases 
cited";  Wulff  v.  Aldrich,  124  111.  591,  16  N.  E.  886;  Burke 
v.  Snively,  208  111.  328,  70  N.  E.  327. 

In  the  case  at  bar  we  do  not  think  the  discussion  of  this 
provision  prior  to  its  adoption  of  any  assistance.  To  adopt 
the  view  of  defendant  in  error  would  require  us  to  interpo- 
late the  words,  "and  health,"  after  the  word  "safety,"  and 
then  the  provision  would  be  of  doubtful  meaning.  If  it  was 
the  purpose  of  the  builders  of  the  constitution  to  direct  the 
General  Assembly  to  pass  laws  other  than  such  as  should 
' '  secure  safety  in  all  coal  mines, ' '  they  failed  to  use  language 
to  manifest  their  intention,  and  an  ascertainment  of  their 
purpose  can  avail  nothing  under  such  circumstances. 

We  are  of  opinion  that  the  legislation  in  question  is  not 
authorized  by  this  constitutional  provision  for  two  reasons : 
1.  The  purpose  of  this  provision  of  the  constitution  is  to  re- 
quire the  enactment  of  laws  providing  for  the  safety  of  the 
miner  while  in  the  mine,  and  this  act  makes  no  provision  that 
will  benefit  the  miner  or  protect  or  aid  him  until  a  time  after 
he  has  left  the  mine ;  2.  The  provision  of  the  constitution  was 
designed  only  to  require  the  enactment  of  laws  which  should 
promote  ventilation  and  guard  the  personal  safety  of  the 
miner — that  is,  protect  him  from  personal  injury. 

This  latter  view  was  taken  by  this  court  in  Millett  v.  Peo- 
ple, 117  III.  294,  57  Am.  Rep.  869,  7  N.  E.  631,  where  it  is 
said:  "We  are  not  unmindful  that  our  constitution,  in  sec- 
tion 29,  article  4,  enjoins  legislation  in  the  interest  of  miners; 
but  this  is  solely  as  respects  their  personal  safety — the  enact- 
ment of  police  regulations  to  promote  that  end. ' ' 

The  miner  worlvs  in  a  place  where  he  is  exposed  to  dangers 
which  do  not  assail  those  who  labor  above  ground.  Damp, 
darkness,  noxious  gases,  lack  or  difficulty  of  ventilation  and 
other  causes  contribute  to  render  his  situation  while  at  work 
unpleasant,  undesirable  and  perilous.     The  constitutional  con- 


394  American  State  Reports,  Vol.  113.       [Illinois, 

vention  and  the  people  of  the  state  recognized  ^^^  this  con- 
dition, and,  by  the  constitution,  wisely  commanded  the  legis- 
lature to  enact  such  laws  as  should  secure  his  personal  safety 
while  in  the  mine.  When,  however,  he  has  ceased  his  labor, 
left  the  mine  and  reached  the  surface  of  the  earth,  he  has  for 
the  time  being  passed  beyond  the  operation  of  the  constitu- 
tional provision  and  of  any  valid  statute  authorized  thereby. 
His  situation  is  not  then  different  from  that  of  many  other 
workmen  leaving  their  employment  at  the  end  of  the  day,  and 
his  rights  under  the  constitution  are  not  then  greater  than 
those  of  such  other  workmen. 

An  analogous  question  arose  in  Colorado,  where  it  is  pro- 
vided by  section  2  of  article  16  of  the  constitution  of  the 
state  that  ' '  the  General  Assembly  shall  provide  by  law  for  the 
proper  ventilation  of  mines,  the  construction  of  escapement 
shafts,  and  such  other  appliances  as  may  be  necessary  to  pro- 
tect the  health  and  secure  the  safety  of  the  workmen  therein." 
It  will  be  observed  that  this  is  broader  than  our  own  consti- 
tution, in  that  it  in  terms  includes  appliances  "to  protect  the 
health."  In  Re  Morgan,  26  Colo.  415,  77  Am.  St.  Rep.  269, 
58  Pac.  1071,  47  L.  R.  A.  52,  the  supreme  court  of  that 
state,  considering  this  provision,  said:  "These  regulations 
manifestly  embrace  only  such  reasonably  necessary  mechan- 
ical appliances  as  will  secure  the  end  in  view,  and  do  not 
include  other  kinds  of  health  regulations." 

"We  conclude  that  the  enactment  here  in  question  is  not 
within  the  meaning  of  the  section  of  our  constitution  herein- 
above set  forth,  and  that  it  is  obnoxious  to  that  provision  of 
the  fundamental  law  of  the  state  which  forbids  special  legis- 
lation in  certain  enumerated  cases. 

The  judgment  of  the  circuit  court  will  be  reversed. 

HAND,  J.,  dissenting.  I  do  not  agree  to  the  conclusion 
reached  in  the  foregoing  opinion,  but  entertain  the  view  that 
the  statute  referred  to  therein  is  a  valid  exercise  of  the  police 
power  of  the  state. 


Constitutional  Law — Unreasonable  Classification. — The  legislature  is 
competent  to  enact  statutes  applicable  to  only  one  class  of  persons, 
if  the  classification  is  based  upon  intrinsic  differences  requiring  dif- 
ferent legislation.  But  a  classification,  to  be  a  basis  for  valid  legisla- 
tion, must  be  reasonable  and  founded  upon  real  dififerences;  there 
can  be  no  arbitrary  discrimination  against  any  one  class  engaged  in 
a  lawful  business:  See  Ex  parte  Sohncke,  148  Cal.  262,  ante,  p.  236, 
and  cases  cited  in  the  cross-reference  note  thereto. 
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GOUWENS  V.  GOUWENS. 

[222  111.  223,  78  N.  E.  597.J 

MORTGAGE  FORECLOSURE— Parties— Wife  Of  Mortgagor- 
Effect  of  Decree. — If  a  mortgagor's  wife  is  made  a  party  to  a  pro- 
ceeding to  foreclose  his  mortgage,  and  subsequently  acquires  such  in- 
terest as  her  husband  had  in  the  land,  she  is  bound  by  the  foreclosure 
decree,     (p.  396.) 

MORTGAGE  FORECLOSURE — ^Res  Judicata. — Parties  defend- 
ant to  a  foreclosure  suit  who  claim  liens  may  set  up  their  claims  by 
answer  and  make  proof  of  the  facta  upon  which  they  claim  their  liens, 
but  unless  there  is  a  surplus  after  satisfying  the  mortgage  debt,  there 
is  nothing  to  litigate  between  the  defendants,  and  hence  no  adjudica- 
tion which  can  become  res  judicata  as  between  the  mortgagor  and 
such  defendants  as  to  the  validity  of  their  liens,     (pp.  398,  399.) 

RES  JUDICATA. — The  Only  Parties  Precluded  by  a  Decree  are 
Adversary  Parties,  and  the  matter  determined  must  be  in  issue  be- 
tween them.     (p.  399.) 

RES  JUDICATA — Mortgage  Foreclosure. — Parties  on  the  same 
side  of  a  foreclosure  proceeding  cannot  be  concluded  by  the  decree 
thereon,  as  against  each  other  if  no  issue  between  them  was  pre- 
sented and  adjudicated,     (p.  399.) 

J.  C.  Trainor,  for  the  appellant. 

I.  T.  Greenacre,  for  the  appellees. 

22«  CARTWRIGHT,  J.  In  the  year  1898  two  judg- 
ments were  recovered  against  John  J.  Gouwens,  who  was 
then  the  owner  of  certain  lots  in  the  city  of  Chicago,  upon 
which  the  judgments  became  liens.  One  judgment  was  in 
favor  of  Rollin  A.  Gouwens  and  the  other  in  favor  of  Anton 
Steinbach.  In  1901  appellant,  who  is  the  wife  of  John  J. 
Gouwens,  acquired  title  to  the  lots,  and  executions  were 
afterward  issued  on  the  judgments  and  levied  on  the  lots 
and  they  were  sold  by  the  sherijSf.  Appellant  then  filed 
her  bill  in  this  case  against  part  of  the  appellees,  the 
judgment  creditors,  the  sheriff  and  the  purchaser  at  the 
sheriff's  sale,  asking  the  court  to  cancel  the  levies,  sale,  and 
certificate  of  sale  as  a  cloud  upon  her  title.  The  ground  upon 
which  she  asked  relief  was  that  the  judgments  were  not 
liens  at  the  time  of  her  purchase  of  the  lots,  for  the  reason 
that  the  executions  which  were  issued  within  one  year  from 
their  rendition  were  not  issued  for  the  purpose  of  col- 
lecting the  judgments,  but  the  sheriff  was  directed  to  hold 
them  until  the  return  day  and  not  levy  them.  The  bill 
alleged  that  the  executions  not  having  been  issued  for  the 
purpose  of  executing  them  and  collecting  the  judgments, 
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the  liens  created  by  the  judgments  expired  at  the  end  of  the 
year.  During  the  pendency  of  this  suit  a  sheriff's  deed  was 
executed  in  pursuance  **''  of  the  sale,  and  a  supplemental 
bill  was  then  filed  making  the  rest  of  the  appellees,  the 
grantees  therein,  defendants,  and  asking  the  court  to  enjoin 
them  from  conveying  the  real  estate  or  interfering  with 
appellant's  possession  of  it,  and  praying  for  general  relief. 
Some  of  the  defendants  answered  the  bill,  but  two  of  the 
defendants  brought  in  by  the  supplemental  bill  filed  pleas 
setting  up  facts  designed  to  show  that  the  validity  of  the 
judgment  liens  had  been  adjudicated  in  two  foreclosure 
suits.  Three  other  defendants  filed  a  joint  and  several  plea, 
asking  the  benefit  of  the  matter  set  up  in  the  other  pleas 
without  setting  out  the  facts.  The  pleas  were  set  down  for 
argument  and  the  circuit  court  held  them  good,  and  there- 
upon dismissed  the  bill  for  want  of  equity  at  complainant's 
cost. 

The  pleas  having  been  set  down  for  argument,  the  truth 
of  their  allegations  was  admitted  (Snow  v.  Counselman, 
136  111.  191),  and  the  question  to  be  decided  was  whether 
such  facts  constituted  an  adjudication  of  the  validity  of  the 
judgment  liens,  so  that  the  question  whether  they  were 
valid  liens  on  the  real  estate  involved  in  this  suit  could  not 
again  be  litigated  between  the  parties.  That  is  the  only 
question  considered  here.  The  complainant  was  one  of  the 
defendants  in  each  of  the  foreclosure  suits,  but  her  hus- 
band was  then  the  owner  of  the  property.  She  afterward 
succeeded  to  the  estate  or  title  held  by  him  and  was  privy 
to  the  decrees  entered  in  those  suits:  O'Connell  v.  Chicago 
Terminal  Transfer  Co.,  184  111.  308,  56  N.  E.  355.  If  the 
validity  of  the  liens  as  to  this  property  was  conclusively 
settled  and  adjudicated  between  her  husband  and  the  judg- 
ment creditors,  she  also  would  be  bound  by  the  adjudication. 

The  facts  alleged  in  the  first  plea  were,  in  substance,  as 
follows:  Prior  to  the  rendition  of  either  of  the  judgments, 
John  J.  Gouwens  and  his  wife,  the  complainant,  executed  a 
trust  deed  conveying  a  part  of  the  lots  to  secure  a  principal 
note  for  five  hundred  dollars,  and  interest  notes.  Rokus  P. 
Van  Drunen,  one  of  the  defendants  in  this  case,  having  be- 
come the  owner  of  ^**  the  notes  secured,  filed  his  bill  in 
1899  to  foreclose  the  trust  deed,  and  complainant  and  her 
husband,  and  the  judgment  creditors,  Rollin  A.  Gouwens 
and  Anton  Steinbach,  were  defendants.     The  allegation  of 
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the  bill  as  to  Rollin  A.  Gouwens  and  Anton  Steinbaeh  was, 
that  they  had  or  claimed  to  have  some  interest  in  the  real 
estate,  or  some  part  thereof,  as  purchaser,  mortgagee,  judg- 
ment creditor  or  otherwise,  which  interest,  if  any  there 
was,  had  been  acquired  since  and  was  subject  to  the  lien  of 
the  trust  deed.  Complainant  and  her  husband  filed  an 
answer  admitting  the  execution  of  the  notes  and  trust  deed 
but  denying  every  other  allegation  of  the  bill.  The  judg- 
ment creditors  filed  separate  answers,  setting  up  the  recov- 
ery of  their  judgments  and  asking  that  any  surplus  arising 
from  the  sale  of  the  premises  should  be  applied  toward 
the  payment  of  the  same.  The  cause  was  referred  to  a 
master  in  chancery,  who  took  the  evidence  and  filed  his 
report  finding  in  favor  of  the  complainant,  and  that  the 
judgment  creditors  had  concurrent  liens  on  the  real  estate 
subject  to  the  lien  of  the  trust  deed,  and  that  they  were 
entitled  to  be  paid  pro  rata  the  amount  found  due  them  out 
of  the  proceeds  of  any  sale  next  after  paying  complainant 
and  the  costs.  The  court  entered  a  decree  February  5,  1900, 
finding  the  amount  due  upon  trust  deed  and  the  amounts  due 
on  the  judgments,  and  finding  that  they  were  concurrent  liens 
on  the  premises  subject  to  the  lien  of  the  trust  deed.  The 
court  thereupon  decreed  that  the  premises  should  be  sold 
by  the  master  in  chancery ;  that  after  the  payment  of  costs 
he  should  pay  the  complainant  the  amount  found  due  her, 
with  interest;  that  if  there  should  be  any  deficiency  he 
should  report  the  amount,  and  if  there  should  be  any  surplus 
he  should  hold  it  subject  to  the  order  of  the  court. 

The  second  plea  was  a  plea  puis  darrein  continuance, 
filed  April  28,  1904,  setting  forth  a  decree  entered  April  25, 
1904,  in  a  foreclosure  suit  brought  by  Wiiliam  G,  Krutz,  Jr., 
to  foreclose  a  trust  deed  executed  by  said  John  J.  Gouwens 
and  wife  upon  other  lands  not  involved  in  this  suit  in  any 
*^  way.  John  J.  Gouwens  and  complainant  and  the  judg- 
ment creditors  were  defendants  in  that  suit,  and  in  the 
decree  the  court  found  the  amount  due  the  complainant, 
Krutz,  on  his  trust  deed,  and  found  that  the  judgment  credi- 
tors recovered  their  judgments  and  that  executions  were 
issued  thereon.  The  decree  directed  the  master  in  chancery, 
in  default  of  payment  of  the  amount  due  on  the  trust  deed, 
to  sell  the  premises,  and  if  there  should  be  a  deficiency  he 
should  report  the  same,  and  if  there  should  be  a  surplus  he 
was  ordered  to  bring  it  into  court  to  abide  the  further  order 
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of  the  court.  The  finding  in  that  case  was  merely  that  the 
judgment  creditors  had  judgments  which  were  liens  on  the 
property  subject  to  the  trust  deed,  none  of  which  is  included 
in  this  suit. 

The  single  fact  alleged  in  the  bill  in  this  case  as  ground 
for  relief  was,  that  the  executions  were  delivered  to  the  sher- 
iff with  directions  not  to  levy  them  but  to  merely  hold  them 
until  the  return  day,  and  the  claim  was  that  such  action  had 
the  same  effect  as  though  the  executions  were  not  issued. 
The  defense  set  up  by  the  pleas  was,  that  the  fact  that  the 
judgments  were  valid  and  subsisting  liens  on  the  real  estate 
at  the  time  of  complainant-'s  purchase  had  been  conclusively 
determined  and  adjudicated  in  the  two  foreclosure  suits. 
The  facts  alleged  were,  that  the  complainant  and  her  hus- 
band and  the  judgment  creditors  were  codefendants  in  those 
suits,  and  that  the  court  in  each  of  those  suits  found  that  the 
liens  were  valid. 

The  complainants  in  those  suits  sought  foreclosure  of 
their  mortgages,  and  the  judgment  creditors  were  proper 
parties  defendant  for  the  purpose  of  foreclosing  their  right 
of  redemption.  The  bill  of  Van  Drunen  alleged  that  they 
had  or  claimed  some  right,  title  or  interest  in  the  premises 
which  was  subject  to  the  lien  of  the  trust  deed.  By  their 
answers  they  did  not  dispute  that  averment,  and  there 
was  no  issue  formed  between  them  and  the  complainant. 
As  between  the  complainant  and  defendants  it  was  not 
necessary  to  determine  the  question  whether  the  judgments 
were  valid  ^^^  and  subsisting  liens  upon  the  property  or 
not,  and  any  finding  as  to  the  existence  or  the  priority  of 
liens  or  titles  as  between  the  defendants  was  wholly  un- 
necessary to  the  relief  asked  for  or  granted.  The  decree  in 
the  Krutz  case  was  precisely  of  the  same  kind  as  in  the  other 
and  in  each  it  was  ordered  that  the  master  in  chancery 
should  sell  the  property  and  report  to  the  court  if  there 
was  a  deficiency  or  surplus,  and  in  case  of  a  surplus  should 
hold  it  subject  to  the  order  of  the  court.  If  there  should 
be  a  deficiency  there  might  be  a  decree  for  such  defici- 
ency against  the  party  personally  liable  for  the  debt  se- 
cured, in  favor  of  the  complainant  in  the  suit.  If  the 
property  should  sell  for  the  amount  of  the  debt  and  costs, 
there  would  be  no  further  subject  for  litigation,  but  if 
there  should  be  a  surplus  for  distribution  the  court  would 
then  be  called  upon  to  determine  to  whom  it  should  be  paid. 
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It  has  very  frequently  been  held  that  it  is  not  necessary 
for  a  defendant  having  a  lien  to  file  a  cross-bill,  but  his 
rights  may  be  determined  under  his  answer.  If  the  answers 
of  the  various  parties  claim  liens,  the  court  has  power,  with- 
out the  filing  of  a  cross-bill,  to  determine  the  existence  and 
priority  of  the  various  liens  and  to  distribute  any  surplus  in 
discharge  of  such  liens,  according  to  their  priority:  Gard- 
ner V.  Cohn,  191  111.  553.  It  is  undoubtedly  proper  for  per- 
sons claiming  liens  who  are  made  defendants  to  a  foreclosure 
suit  to  set  up  their  claims  by  their  answers  and  to  make 
proofs  of  the  facts  upon  which  they  claim  the  liens,  but 
unless  there  is  a  surplus  after  satisfying  the  mortgage  debt 
there  is  nothing  to  litigate  as  between  the  codefendants  who 
claim  nothing  except  a  right  to  participate  in  such  surplus. 
The  only  parties  concluded  by  a  decree  are  adversary  par- 
ties, and  the  matter  determined  must  be  in  issue  between 
them.  Parties  on  the  same  side  of  a  foreclosure  suit  are 
not  concluded,  as  against  each  other,  if  no  issue  between 
them  was  presented  and  adjudicated.  Where  nothing  has 
been  litigated  as  between  codefendants  in  a  chancery  suit,  the 
decree  is  not  evidence  in  ^^*  in  favor  of  either  party  against 
the  other:  Conwell  v.  Thompson,  50  111.  329.  If  there  had 
been  a  surplus  there  would  have  been  adverse  interests  be- 
tween the  judgment  creditors  claiming  liens  and  the  mort- 
gagor, and  the  decision  of  that  question  by  the  court  would 
have  been  an  adjudication  of  such  adverse  interests.  Mani- 
festly, when  the  judgment  creditors  answered  in  the  fore- 
closure suit  that  they  had  liens,  neither  the  complainant 
nor  her  husband  could  have  filed  a  cross-bill  or  entered  into 
litigation  with  their  codefendants  as  to  the  existence  of 
the  liens.  The  complainants  would  have  no  interest  in  that 
controversy,  and  the  court  would  not  listen  to  it  when 
it  could  not  be  known  that  there  would  be  any  surplus  to 
which  the  alleged  liens  would  be  transferred  after  the 
sale.  In  the  Van  Drunen  foreclosure  the  property  sold 
for  exactly  the  amount  of  the  trust  deed  and  costs,  and  in 
the  Krutz  foreclosure  there  had  been  no  sale  to  ascertain 
whether  there  would  be  any  surplus  to  be  the  subject  of  liti- 
gation between  the  complainant  and  judgment  creditors. 
So  far  as  the  Van  Drunen  foreclosure  is  concerned,  it  is  not 
disputed  that  when  the  bill  and  answers  were  filed  the 
judgments  were  liens;  but  whether  they  Avere  or  not,  we  do 
not  understand  that  there  could  be  a  final  adjudication  on 
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the  merits  as  between  the  defendants  in  either  case  until 
there  should  be  a  surplus  disposed  of  by  the  order  of  the 
court. 

It  follows  that  the  pleas  do  not  set  forth  facts  constitut- 
ing a  final  adjudication  that  the  judgments  were  valid  and 
subsisting  liens  upon  the  lands  in  question,  and  that  the 
court  erred  in  holding  them  to  be  good  and  dismissing  the 
bill. 

The  complainant  asked  leave  to  amend  her  bill  so  as  to 
show  that  she  had  redeemed  from  the  sale  under  the  Van 
Drunen  foreclosure,  but  the  court  refused  her  motion.  Upon 
the  reinstatement  of  the  case  in  the  circuit  court  she  will  be 
permitted  to  amend  her  bill  as  she  may  desire. 

The  decree  is  reversed  and  the  cause  remanded. 


A  Judgment  on  the  merits  constitutes  a  bar  in  a  subsequent  action 
founded  upon  the  same  claim  or  demand,  concluding  the  parties  and 
their  privies,  not  only  as  to  every  matter  which  was  offered  and  re- 
ceived to  sustain  or  defeat  the  claim  or  demand,  but  also  as  to  any 
other  admissible  matter  which  might  have  been  offered  for  that  pur- 
pose. But  where  a  second  action  between  the  same  parties  is  upon 
a  different  claim  or  demand,  the  judgment  in  the  prior  action  oper- 
ates as  an  estoppel  only  as  to  those  issues  upon  the  determination  of 
which  the  judgment  was  rendered,  and  does  not  extend  to  matters 
which  might  have  been,  but  were  not,  litigated  and  determined  in  the 
former  action:  See  Brock  v.  Boyd,  211  111.  290,  103  Am.  St.  Rep.  200, 
and  cases  cited  in  the  cross-reference  note  thereto;  Rew  v.  Independ- 
ent School  Dist.,  125  Iowa,  28,  106  Am.  St.  Rep.  282;  Pereles  v. 
Gross,  126  Wis.  122,  110  Am.  St.  Rep.  901. 


DILLMAN  V.  McDANEL. 

[222  111.  276,  78  N.  E.  591.] 

WILLS — Testamentary  Capacity — Evidence  of  Insanity. — ^If  the 
sanity  or  insanity  of  a  testator  is  the  subject  of  judicial  investiga- 
tion, and  there  is  no  other  evidence  tending  to  show  his  mental  un- 
soundness, it  is  competent  to  show  the  insanity  of  his  collateral  blood 
relations,  not  further  removed  than  uncles  and  aunts,  without  mak- 
ing proof  that  the  insanity  from  which  they  suffered  was  hereditary 
in  character,     (p.  408.) 

WILLS — Testamentary  Capacity. — The  disposal  for  an  inade- 
quate consideration,  and  without  apparent  reason  of  valuable  prop- 
erty by  a  testator,  after  his  severe  illness  and  partial  paralysis,  to 
persons  to  whom  he  was  under  no  special  obligation,  when  prior  to 
such  illness  he  had  been  very  close  and  penurious,  indicates  a  marked 
change  in  mentality,  and  tends  to  show  unsouuduesa  of  mind.  (p. 
408.) 
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WILLS — Testamentary  Capacity — Evidence — Other  Wills  and 
Declarations. — If  a  will  is  attacked  upon  the  ground  of  mental  in- 
capacity on  the  part  of  the  testator,  proof  of  other  wills  and  declara- 
tions of  the  testator  conforming  substantially  to  the  disposition  of 
property  as  made  by  the  will  in  question  must  be  confined  to  wills 
and  declarations  made  at  a  time  when  the  testator  is  conceded  to  be 
of  sound  mind.     (pp.  409,  410.)  ■ 

WILLS. — ^Lack  of  Testamentary  Capacity  disqualifies  a  testator 
from  making  a  valid  will  even  though  the  incapacity  does  not  amount 
to  absolute  imbecility,     (p.  410.) 

WILLS — Testamentary  Capacity. — Neither  Illness,  Old  Age  nor 
Physical  or  mental  weakness  renders  a  testator  incapable  of  making 
a  valid  will  unless  the  mental  weakness  deprives  him  of  testamentary 
capacity,     (p.  411.) 

WILLS — Testamentary  Capacity. — Capacity  to  comprehend  a 
few  simple  details,  if  the  estate  is  small,  may  qualify  a  person  to 
intelligently  dispose  of  his  property  by  will,  while,  if  the  estate  is 
large,  requiring  the  remembrance  of  many  facts  and  the  comprehen- 
sion of  many  details  and  the  disposition  to  be  fnade  is  complicated, 
the  same  mental  capacity  may  be  wholly  insufficient  to  the  intelli- 
gent understanding  of  the  business  requisite  to  the  making  of  a  valid 
will.     (p.  411.) 

WILLS — Testamentary  Capacity. — Unless  the  person  whose  tes- 
tamentary capacity  is  questioned  had,  at  the  time  of  making  his 
will,  such  mind  and  memory  as  enabled  him  to  understand  the  busi- 
ness in  which  he  was  then  engaged  and  the  efifect  of  the  disposition 
made  by  him  of  his  property,  he  did  not  possess  the  sound  mind  and 
memory  required  to  enable  him  to  make  a  valid  will.     (p.  411.) 

WILLS — Testamentary  Capacity. — The  intrinsic  evidence  of 
the  will  itself,  arising  from  the  unreasonableness  or  injustice  of  its 
provisions,  taking  into  view  the  state  of  the  testator's  property,  his 
family,  the  claims  of  particular  individuals,  and  the  known  financial 
conditions  of  his  relatives,  may  be  considered  by  the  jury  in  deter- 
mining the  question  of  his  mental  capacity,     (p.  412.) 

WILLS — Power  to  Dispose  of  Property. — A  person  has  the 
power  to  make  such  final  disposition  of  his  estate  by  his  last  will  as 
he  may  choose,  and  if  he  has  the  requisite  mental  capacity,  he  has 
the  power  to  disinherit  his  heirs,  and  leave  his  property  to  charitable 
and  educational  objects,  and  if  he  does  so,  the  validity  of  his  will  is 
not  thereby  affected,     (p.  412.) 

WILLS — Testamentary  Capacity. — In  determining  whether  a 
man  was  of  sound  mind  and  memory  at  the  time  of  executing  his  will, 
his  manner,  talk,  and  actions,  at  a  time  when  it  is  alleged  he  was 
not  sane,  should  be  compared  with  his  manner,  talk  and  actions  at 
a  time  when  his  sanity  was  not  questioned,     (p.  412.)  , 

WILLS — Testamentary  Capacity-.-Instructions. — ^If  a  will  is 
contested  on  the  ground  of  want  of  mental  capacity  in  the  testator, 
an  instruction  that  "where  witnesses  are  otherwise  equally  credible 
and  their  testimony  otherwise  is  entitled  to  equal  weight,  greater 
weight  and  credit  should  be  given  to  those  whose  means  of  informa- 
tion were  superior,  and  also  to  those  who  swear  affirmatively  to  a 
fact,  rather  than  to  those  who  swear  negatively,  or  to  a  want  of 
knowledge,"  is  harmless  if  all  the  witnesses  gave  affirmative  evi- 
dence on  the  subject  of  mental  capacity  without  any  dispute  as  to 
transactions  or  events,  (p.  413.) 
Am.  St.  Rep.,  VoL  113—26 
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B.  D.  Monroe,  J.  H.  Smith  and  G.  B.  Gillespie,  for  the 
appellants. 

Rose  &  MeCoUum,  J.  W.  Thomason  and  Dawley,  Hubbard 
&  Wheeler,  for  the  appellees. 

^''^  Per  CURIAM.  Appellees,  cousins  and  heirs  at  law  of 
William  II.  Hudelson,  deceased,  filed  their  bill  in  the  circuit 
court  of  Clay  county  to  contest  his  last  will  and  testament, 
and  the  codicil  thereto,  and  to  set  aside  the  probate  thereof, 
on  the  ground  that  the  execution  of  the  will  was  obtained 
by  undue  influence,  and  that  the  testator  was  mentally  in- 
competent to  make  a  will  at  the  time  of  the  execution  of  the 
will  and  at  the  time  of  the  execution  of  the  codicil.  Appel- 
lants, being  the  executor  of  the  will  and  legatees  and  dev- 
isees named  in  the  will,  and  certain  other  persons  who  did 
not  appeal,  were  made  defendants.  At  the  conclusion  of 
all  the  evidence  the  court  excluded  from  the  jury  all  evi- 
dence on  the  question  of  undue  influence,  and  the  cause  Avas 
submitted  to  the  jury  upon  the  issue  of  mental  incapacity. 
A  verdict  was  returned  against  the  proponents.  After  over- 
ruling a  motion  for  a  new  trial  the  court  entered  a  decree 
in  accordance  with  the  verdict,  and  the  proponents  appeal 
to  this  court. 

William  H.  Hudelson  died  March  9,  1905.  The  instrument 
in  question,  purporting  to  be  his  last  will  and  testament, 
with  a  codicil,  was  admitted  to  probate  by  the  county  court 
of  Clay  county  on  April  3,  1905.  The  bill  herein  was  filed 
on  June  15,  1905. 

The  deceased,  at  the  time  of  his  death,  was  seventy-nine 
years  of  age.  He  had  resided  in  Clay  county  since  1852,  and 
during  the  latter  years  of  his  life  at  Louisville,  the  county 
seat  of  that  county.  He  was  first  married  in  1852,  and  of 
that  marriage  his  only  child  was  born.  That  child  died,  how- 
ever, before  reaching  adolescence,  and  the  first  wife  died  in 
-'**  18^4.  He  married  again  in  1858,  and  lived  with  the  sec- 
ond wife,  Penina,  until  May,  1903,  when  she  died. 

Ilis  heirs  at  law  are  all  cousins,  one  of  whom  resides  in 
Clay  county  and  the  others  are  nonresidents  of  the  state. 
While  there  is  no  evidence  of  any  estrangement,  his  relations, 
during  the  latter  years  of  his  life,  with  those  who  are  now 
his  heirs  at  law  were  quite  distant. 

During  the  earlier  years  of  his  life  in  Clay  county  he  was 
engaged  in  the  mercantile  business  and  in  farming.    Later 
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he  was  a  money  lender,  and  engaged  in  discounting  notes  and 
buying  and  selling  real  estate,  and  in  the  banking  business, 
and  was  a  stockholder  and  director  in  the  Farmers'  and  Mer- 
chants* Bank  of  Louisville  at  the  time  of  his  death,  and 
latterly  transacted  his  banking  business  with  that  bank. 

Prior  to  December  24,  1902,  he  was  a  strong  and  healthy 
man.  On  that  day  he  was  taken  ill  and  was  sick  for  several 
months.  During  that  time  he  suffered  greatly  from  a  car- 
buncle on  the  back  of  his  neck  and  sustained  what  is  denomi- 
nated in  the  record  a  stroke  of  paralysis.  As  a  restilt  he 
lost  the  use  of  his  left  arm,  and  to  some  extent,  of  other 
portions  of  his  left  side,  and  the  contention  of  appellees  is 
that  ever  after  that  illness  he  lacked  mental  capacity  to 
make  a  valid  disposition  of  his  property  by  will.  At  the 
time  of  that  illness  he  was  worth  between  $175,000  and  $200,- 
000,  but  prior  to  his  death  he  reduced  his  property,  by 
gifts  and  conveyances  made  upon  slight  and  inadequate  con- 
sideration, to  about  $100,000,  which  consisted  both  of  real 
and  personal  estate.  Prior  to  this  illness  he  had  been  very 
close  in  his  dealings  and  was  penurious  in  his  habits.  Such 
gifts  as  he  made  prior  to  that  time  were  confined  to  recipi- 
ents in  some  way  connected  with  the  Baptist  church,  of 
which  he  had  been  a  member  since  1868. 

There  is,  and  has  been  for  many  years,  a  Baptist  college 
located  at  Pawing,  Franklin  county,  Illinois,  known  as  Ew- 
ing  College,  to  which  he  had  been  a  frequent  contributor. 
At  Sailor  Springs,  in  Clay  county,  there  was  an  academy 
*****  under  the  control  of  the  same  denomination.  He  pur- 
chased this  institution,  gave  it  the  name  of  Hudelson  Acad- 
emy, and  afterward,  prior  to  his  illness,  conveyed  the  prop- 
erty to  and  placed  the  academy  under  the  management  of 
Ewing  College.  In  1892  he  established  at  Ewing  a  Baptist 
orphanage,  and  built  cottages  there  to  be  used  as  dormitories 
for  young  ladies.  But  the  orphanage  and  the  dormitories 
bear  his  second  wife's  name. 

During  the  time  intervening  the  illness  above  mentioned 
and  his  death,  in  addition  to  money  and  property  wliich  he 
gave  to  Ewing  College  and  Hudelson  Academ^^  during  that 
period,  he  gave  to  Dr.  Scaiefe,  under  whose  treatement  he 
was  for  several  mouths  preceding  his  death,  the  sum  of 
$15,000;  to  J.  C.  Meyers  and  wife,  with  whom  he  resided 
for  a  time  after  the  death  of  his  wife,  he  gave  $10,000  and 
two  farms,  aggregating  one  hundred  and  eighty-four  acres, 
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valued  at  $4,600;  to  Ed  Hawkins,  who  officed  with  W.  H. 
Dillman,  who  was  the  attorney  of  the  deceased,  he  sur- 
rendered notes  that  he  held  against  him  to  the  amoiuit  of 
$2,200;  to  one  Elson  he  surrendered  a  note  of  $150;  to  a 
woman  by  the  name  of  Hobbs  he  surrendered  a  note  which 
he  held  against  her  for  $900;  to  Dr.  Dillman,  a  brother  of 
W.  H.  Dillman,  he  surrendered  a  note  which  he  held  against 
him  for  $900;  to  Joseph  Murphy  he  surrendered  notes  which 
he  held  against  him  to  the  amount  of  $300 ;  to  Sumner  Hayes 
he  sifrrendered  notes  which  he  held  against  him  to  the 
amount  of  $3,000;  to  Dr.  Lauchner  he  surrendered  a  note 
which  he  held  against  him  for  $100.  It  does  not  appear  but 
that  all  these  notes  were  collectible.  He  conveyed  without 
consideration  a  small  tract  of  land,  about  ten  acres,  the 
value  of  which  is  not  fixed  by  the  record,  to  one  George 
McClure. 

In  May,  1904,  he  made  a  trip  to  Arkansas  to  examine  some 
real  estate  which  he  owned  there.  He  was  absent  one  week, 
and  J.  C.  Zink,  of  Clay  county,' accompanied  him  to  assist 
in  the  inspection  of  the  land.  On  their  return  Mr.  Hudelson 
proposed  to  give  Zink  a  tract  of  land  on  Hoosier  *^*  Prairie, 
in  Clay  county.  Hudelson  was  then  going  to  Sailor  Springs, 
which  was  known  locally  as  a  health  resort,  and  Zink  told 
him  to  go  there  and  rest  a  while,  and  when  he  came  back, 
if  he  wanted  to  do  anything  like  that,  Zink  would  see  about 
it.  Hudelson  never  renewed  this  offer,  but  he  afterward 
said  to  Zink  that  he,  Zink,  would  be  well  taken  care  of  and 
never  allowed  to  suffer.  Nothing  was  ever  done  in  pursuance 
of  this  promise. 

For  several  years  prior  to  his  death  W.  H.  Dillman  had 
been  his  attorney.  He  made  his  business  headquarters  at 
Dillman 's  office,  in  Louisville,  and  both  before  and  after  the 
illness  above  mentioned,  Dillman,  who  at  the  time  of  the 
trial  of  this  case  was  thirty-seven  years  of  age,  assisted  him 
in  the  transaction  of  his  business,  which  was  principally  that 
connected  with  loaning  and  collecting  money.  During  the 
period  of  his  life  now  under  investigation  he  surrendered  to 
Dillman  a  note  for  $600.  He  also  held  a  note  against  Dili- 
man  for  $2,800.  After  that  note  had  been  partly  paid  he 
traded  it  to  Dillman  for  stock  in  a  gold  mine  situated  in 
"Wichita  mountains.  This  stock  Dillman,  as  executor,  listed 
in  his  inventory  as  "doubtful."  After  his  trip  to  Arkansas 
he  traded  the  Arkansas  land,  which  was  eight  hundred  and 
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eighty  acres  in  extent,  to  Mr.  Dillman.  A  deed  was  executed 
and  Dillman  gave  his  obligations  for  the  land.  Hudelson, 
for  some  reason  which  the  record  does  not  disclose,  be- 
came dissatisfied  with  the  arrangement  before  the  trans- 
action was  finally  closed,  and  with  Dillman 's  consent  the 
deeds  and  obligations  were  destroyed.  Afterward  he  wrote 
to  Dillman,  asking  him  to  prepare  another  deed  for  the 
Arkansas  land  and  to  bring  it  over  to  Sailor  Springs,  where 
Hudelson  then  was,  for  execution.  Dillman  complied  with 
the  request,  thinking,  as  he  says,  that  Hudelson  had  con- 
cluded to  carry  out  the  trade  the  same  as  before,  and 
when  he  saw  Hudelson  at  Sailor  Springs  the  latter  asked 
whether  he  brought  the  deed.  Dillman  replied  in  the  affirma- 
tive, and  asked  whether  Hudelson  desired  to  trade  as  he 
said  he  would.  Hudelson  said  no,  and  told  Dillman  ^^^  that 
he  had  concluded  to  deed  him  the  Arkansas  land,  and  the 
conveyance  was  executed  and  delivered  on  that  day. 

We  think  it  apparent  from  the  testimony  of  Mr.  Dillman, 
who  was  called  by  appellees,  that  there  was  in  fact  no  valu- 
able consideration  for  this  deed.  While  he  says  that  Mr. 
Hudelson  expressed  gratitude  for  his  kindness  to  him,  and 
that  he,  Dillman,  did  not  regard  it  as  a  straight  gift,  yet  he 
also  says  that  at  that  time  he,  Dillman,  "had  no  particular 
bill  against  him;  he  seemed  to  think  a  good  deal  of  me." 
This  land  cost  Mr.  Hudelson  about  $9,000,  and  the  consid- 
eration expressed  in  the  deed  to  Dillman  is  $12,000.  It  ap- 
pears that  Dillman  had  been  compensated  for  his  services  to 
Mr.  Hudelson  otherwise  than  by  the  gifts  and  conveyances 
above  mentioned. 

During  the  period  succeeding  his  illness  it  appears  that 
Mr.  Hudelson  himself  transacted  considerable  business.  The 
record  shows  that  during  that  period  he  drew  and  signed 
twelve  checks  on  the  Farmers  and  Merchants'  Bank,  and 
that  nineteen  other  checks  drawn  on  that  bank  were  written 
by  other  persons  at  his  request  and  signed  by  him,  and  that 
all  were  paid  on  presentation.  This  does  not  include  a 
$5,000  check  hereinafter  mentioned.  During  that  time  he 
executed  deeds,  bonds  for  deeds,  took  notes,  released  mort- 
gages, and  with  the  assistance  of  Mr.  Dillman  managed 
financial  affairs  which  amounted  in  the  aggregate  to  many 
thousand  dollars.  Many  of  those  with  whom  he  dealt  dur- 
ing that  time  were  witnesses.  Some  of  them  were  of  the 
opinion  that  he  was  entirely  competent  to  transact  ordinary 
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business.  Others  gave  it  as  their  opinion,  based  upon  what 
they  saw  and  observed  of  him,  that  he  lacked  testamentary 
capacity.  Among  the  latter  were  some  of  those  in  the  active 
management  of  the  bank  in  question.  Part  of  the  property 
given  to  Dr.  Scaiefe  was  $5,000  in  cash,  which  was  trans- 
ferred to  him  by  a  check  on  that  bank.  "When  that  was 
presented  the  bank  at  first  refused  to  pay  it,  making  an  in- 
dorsement thereon,  signed  by  several  of  the  directors,  to  the 
2*^  effect  that  the  payment  was  refused,  not  on  account  of 
lack  of  funds,  but  because  of  Mr.  Hudelson's  mental  con- 
dition. Later,  after  communicating  with  Mr.  Hudelson, 
the  bank  paid  this  check. 

Medical  experts  testified  both  for  proponents  and  con- 
testants, and,  as  usual,  testimony  of  those  called  for  the 
will  indicates  that  Mr.  Hudelson  had  the  requisite  mental 
capacity,  while  the  testimony  of  those  called  against  the 
will  tends  to  show  that  he  lacked  that  capacity.  A  multi- 
tude of  circumstances  are  recited  by  the  various  witnesses, 
many  of  which  tend  to  establish  a  lack  of  testamentary 
capacity  on  the  part  of  the  deceased  and  many  others  of 
which  are  entirely  consistent  with  sanity. 

The  instrument  in  controversy  was  executed  on  February 
4,  1904.  By  it  Mr.  Hudelson  sought  to  bequeath  and  devise 
his  .property  as  follows:  To  Mrs.  J.  C.  Meyers,  the  wife 
of  J.  C.  Meyers  above  mentioned,  the  sum  of  $2,000.  In 
trust  for  the  benefit  of  Hudelson  Academy,  the  sum  of 
$6,000;  in  trust  for  the  benefit  of  Hudelson  Home,  the  or- 
phanage above  mentioned,  the  sum  of  $10,000;  in  trust  for 
the  purpose  of  carrying  on  the  work  of  evangelism  accord- 
ing to  the  Baptist  doctrine,  the  sum  of  $10,000;  in  trust  for 
the  permanent  endowment  of  the  Dr.  John  Washburn  chair 
of  ancient  languages  in  Ewing  College,  the  sum  of  $5,000; 
and  the  residue  of  his  estate  in  trust  for  the  benefit  of  Ewing 
College.  Each  of  these  devises  or  bequests  which  are  in 
trust,  except  that  for  the  permanent  endowment  of  the  chair 
of  ancient  languages,  is  upon  the  happening  of  a  certain 
contingency  to  pass  to  and  become  the  property  of  the  Amer- 
ican Baptist  Missionary  Union  of  Boston,  Massachusetts. 
James  M.  Sappenfield  was  nominated  for  executor  of  this 
will.  Upon  the  death  of  Mr.  Sappenfield  Mr.  Hudelson  exe- 
cuted a  codicil  on  the  twenty-ninth  day  of  May,  1904,  nomin- 
ating Mr.  Dillman  as  executor  of  the  will. 
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Two  other  wills  executed  by  ^Mr.  Iludelson  were  offered 
in  evidence.  One  was  dated  January  9,  1894,  and  the  other 
'*'*"*  July  15,  1903.  By  each  of  these  wills  practically  his 
entire  estate  was  given  to  Ewing  College  and  charities  con- 
nected with  the  Baptist  church.  By  the  will  executed  in 
1903  the  entire  estate  was  devised  to  W.  H.  Dillman  in  trust, 
to  be  held  and  managed  by  him  for  a  period  of  twenty 
years,  excepting  a  bequest  of  $800  to  Mrs.  J.  C.  Meyers, 
the  wife  of  J.  C.  Meyers  above  mentioned,  which  was  to  be 
paid  as  soon  as  the  executor  could  conveniently  do  so. 

Evidence  was  introduced  showing  that  IMr.  Hudelson  had 
frequently  expressed  a  purpose  of  bequeathing  his  prop- 
erty to  Ewing  College  and  to  other  charities  of  the  character 
of  those  mentioned  in  each  of  the  three  wills.  Other  evi- 
dence was  introduced  showing  that  he  had  made  various 
other  statements  showing  that  his  purpose  was  to  make 
certain  bequests  to  various  persons,  none  of  which  appear 
in  the  instrument  attacked  in  this  case. 

At  the  close  of  all  the  evidence  proponents  moved  the 
court  to  instruct  the  jury  to  return  a  verdict  in  their  favor. 
This  motion  was  denied,  and  the  action  of  the  court  in  this 
regard  is  assigned  as  error;  and  it  is  further  urged  that  if 
this  assignment  be  not  meritorious,  the  verdict  was  contrary 
to  the  clear  preponderance  of  the  evidence,  and  that  the  de- 
cree should  be  reversed  for  that  reason. 

A  large  number  of  witnesses  testified  in  this  cause.  The 
original  abstract  contains  four  hundred  and  seventy-four 
pages.  An  additional  abstract  has  been  filed  containing 
seventy  pages.  We  have  read  the  testimony  of  the  various 
witnesses  as  set  out  in  these  abstracts.  On  account  of 
the  volume  of  the  evidence  it  is  impossible  to  discuss  and 
analyze  it  in  this  opinion.  There  was  a  marked  variance 
between  the  conclusions  of  those  who  spoke  for  the  pro- 
ponents and  those  who  were  called  by  the  contestants.  In 
our  judgment  the  evidence  tends  to  support  the  averments 
of  the  bill  in  reference  to  mental  incapacity,  and  the  ver- 
dict is  not  manifestly  against  the  weight  of  the  evidence. 
We  have  been  moved  to  this  conclusion  largely  by  the  fact 
that  the  gifts  and  conveyances  made  by  the  deceased  after 
the  illness  '^^^  which  began  in  1902,  other  than  those  to 
Ewing  College  and  IIudeLson  Academy,  indicate  a  marked 
cliange  in  his  mentality,  and  tend  strongly  to  show  that  he 
was  not,  during  that  period,  of  sound  mind  and  memory. 
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Efforts  were  made  to  show  some  reason  for  some  of  these 
gifts.  None  of  these  reasons  are  such  as,  in  our  judijment, 
would  move  a  man  of  the  character  and  habits  of  William 
H.  Hudelson  so  long  as  his  mind  was  sound. 

Wesley  R.  Baldridge,  a  witness  for  contestants,  was  per- 
mitted, over  objection,  to  testify  that  Jane  Devin,  a  paternal 
aunt  of  the  deceased,  was  "crazy"  for  a  period  of  eighteen 
months  and  then  recovered,  and  it  is  urged  that  this  evidence 
was  incompetent,  for  the  reason  that  it  was  not  supplemented 
by  any  evidence  showing  that  the  insanity  from  which  the 
aunt  suffered  was  of  a  kind  that  was  hereditary,  and  that  in 
any  event  the  disease  could  not  have  been  transmitted  from 
her  to  the  deceased.  The  precedents  are  not  a  unit  on  this 
question,  but  we  think  the  greater  weight  of  authority  is, 
that  where  the  sanity  or  insanity  of  an  individual  is  the 
subject  of  judicial  investigation,  and  there  is  other  evidence 
tending  to  show  mental  unsoundness,  it  is  competent  to 
show  the  insanity  of  his  collateral  blood  relations,  not  further 
removed  than  uncles  and  aunts,  without  making  proof  that 
the  insanity  from  which  they  suffered  was  hereditary  in 
character:  16  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  613;  Rogers 
on  Expert  Testimony,  sec.  60 ;  1  Wharton  &  Stille  on  Medical 
Jurisprudence,  sec.  580;  People  v.  Garbutt,  17  Mich.  9, 
97  Am.  Dec.  162;  Prentis  v.  Bates,  93  Mich.  234,  53  N. 
W.  153,  17  L.  R.  A.  494 ;  State  v.  Simms,  68  Mo.  305 ;  Baxter 
V.  Abbott,  7  Gray,  71 ;  Hagan  v.  State,  5  Baxt..  615. 

There  was  also  evidence,  which  was  received  without  ob- 
jection, that  Sarah  E.  Hudelson,  a  cousin  of  the  deceased, 
had  been  insane  for  a  great  many  years  and  was  so  at  the 
time  of  the  trial. 

The  court  refused  the  first  instruction  requested  by  ap- 
pellants, which  was  in  the  words  following:  ^***<*  "The  law 
is,  that  to  be  of  sound  and  disposing  mind  and  memory,  so 
as  to  be  capable  of  making  a  valid  will,  it  is  sufficient  that 
the  testator  has  an  understanding  of  the  nature  of  the 
business  in  which  he  is  engaged,  a  recollection  of  the  prop- 
erty he  means  to  dispose  of,  of  the  persons  who  are  the 
objects  of  his  bounty,  and  the  manner  in  which  it  is  to  be 
distributed  among  them.  It  is  not  necessary  that  he  should 
comprehend  the  provisions  of  his  will  in  their  legal  form; 
it  is  sufficient  if  he  understands  the  actual  disposition  which 
he  is  making  of  his  property  at  the  time." 
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"We  think  the  last  sentence  in  this  instruction  apt  to  mis- 
lead the  jury.  By  instruction  No.  19,  however,  given  at  the 
request  of  appellants,  the  jury  were  instructed  that  if  the 
deceased  at  the  time  of  executing  the  will  ''knew  what 
he  was  doing,  and  executed  it  as  his  will,  understand- 
ing its  nature  and  effects,  and  had  sufficient  mind  and 
memory,"  etc.,  then  the  jury  should  find  the  paper  in  dis- 
pute to  be  his  will.  We  think  this  instruction  stated  the 
proposition  embodied  in  the  last  sentence  of  the  first  instruc- 
tion, and  stated  it  in  unobjectionable  form.  Several  other 
instructions  given  laid  down  the  correct  rule  for  determin- 
ing the  testamentary  capacity  of  the  deceased.  There  was, 
therefore,  no  error  in  the  refusal  of  appellants'  first  instruc- 
tion. 

Appellants'  tenth  instruction,  as  requested,  reads  as  fol- 
lows: "The  court  instructs  the  jury  that  if  you  believe,  from 
the  evidence,  that  the  said  William  H.  Hudelson  did,  prior 
to  the  making  of  the  will  In  question,  make  other  wills,  the 
provisions  of  which  are  in  substantial  conformity  to  the  will 
in  question,  then  it  is  your  duty  to  take  into  consideration 
the  fact  of  the  execution  of  such  former  wills,  if  any  are 
proven,  together  with  all  the  other  facts  and  circumstances 
proved  on  the  trial." 

The  court  modified  it  by  striking  out  the  words  italicized 
and  gave  it  as  modified.  Appellants'  sixteenth  instruction 
was  one  of  the  same  character,  advising  the  jury  that  if  the 
^^'^  deceased,  before  executing  the  paper  in  question,  "had 
expressed  any  fixed  purposes  and  intentions  regarding  the 
disposition  of  his  property,  approximating  very  nearly  to 
the  provisions  of  the  will  which  is  contested,  then  the  jury 
should  consider  such  expressed  purposes  and  intentions,  if 
such  appear  from  the  evidence ;  and  if  the  jury  find  that 
such  expressed  purposes  and  declarations  of  the  testator  are 
in  accordance  with  the  provisions  of  the  will  in  question, 
then  such  declarations  should  be  weighed  by  the  jury  in 
determining  the  question  of  sanity,"  etc.  The  court  modi- 
fied this  instruction  by  striking  out  the  italicized  words  and 
gave  the  instruction  as  modified.  Complaint  is  made  of  both 
of  these  modifications. 

These  instructions  should  both  have  been  refused,  for 
the  reason  that  they  did  not  confine  the  jury  to  the  consid- 
eration of  prior  wills  executed  and  purposes  and  intentions 
•expressed  at  a  time  when  the  deceased  was  conceded  to  be 
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competent  to  make  a  will.  The  substance  of  the  language 
stricken  out  of  the  tenth  instruction,  however,  is  found  in 
the  seventh  given  by  the  court  at  the  request  of  the  contest- 
ants, where  the  jury  are  told  that  the  fact,  if  it  be  a  fact, 
that  the  deceased  "had  formerly  made  other  wills  substan- 
tially like  the  one  in  controversy  may  be  considered  by  you 
upon  the  question  of  mental  capacity,"  but  that  such  fact 
would  not  be  conclusive,  etc.  The  language  stricken  out  of 
the  sixteenth  did  not  change  its  meaning,  as  the  jury  were 
advised  by  that  instruction,  as  given,  that  it  was  proper  to 
consider  the  expressed  purposes  and  declarations  of  the 
testator  which  were  "in  accordance  with  the  provisions  of 
the  will  in  question." 

Complaint  is  made  of  the  action  of  the  court  in  giving 
certain  instructions  requested  by  appellees.  The  first  of 
these  is  appellees'  No.  3,  which  advises  the  jury  that  any  im- 
pairment of  the  mental  faculties,  or  dementia,  "which  de- 
stroy testamentary  capacity  as  defined  in  these  instructions, 
disqualifies  a  person  from  making  a  will,  even  though  it  has 
2^*  not  reached  the  stage  of  absolute  imbecility."  It  is 
said  that  this  instruction  is  misleading  as  to  the  legal  test 
of  competency  to  make  a  will,  and  that  by  this  instruction 
mere  old  age  or  any  impairment  of  the  mental  faculties  is 
sufficient  to  render  one  incompetent.  We  think  this  a  mis- 
apprehension. The  instruction  merely  advised  the  jury  that 
the  lack  of  testamentary  capacity  disqualifies,  even  though 
the  incapacity  does  not  amount  to  absolute  imbecility.  By 
propositions  of  law  given  for  the  appellants  the  jury  were 
fully  advised  that  neither  illness,  age,  physical  weakness  nor 
mental  weakness  rendered  the  deceased  incapable  of  mak- 
ing a  will  unless  the  mental  weakness  left  the  testator  with- 
out the  testamentary  capacity  defined  by  the  instructions. 

Appellees'  instruction  No.  4  reads  as  follows:  "The  court 
instructs  the  jury  that  the  capacity  to  comprehend  a  few 
simple  details,  if  the  estate  be  small,  might  qualify  a  per- 
son, in  that  case,  to  intelligently  dispose  of  his  property 
by  will,  while  if  the  estate  be  large,  requiring  the  re- 
membrance of  many  facts  and  the  comprehension  of  many 
details,  and  the  disposition  to  be  made  is  complicated,  the 
same  mental  capacity  may  be  wholly  insufficient  to  the  intel- 
ligent understanding  of  the  business  requisite  to  the  making 
of  a  valid  will." 
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It  is  said  that  this  violates  the  law  laid  down  in  the  ease 
of  Yoe  V.  McCord,  74  111.  33,  where  it  was  said  that  one 
grossly  ignorant  or  of  very  limited  mental  capacity,  if  other- 
wise of  sane  mind,  may  make  any  instrument,  however  com- 
plex it  may  be,  and  be  bound  thereby,  and  where  this  court 
approved  the  rule  as  held  in  Delafield  v.  Parish,  25  N.  Y.  9, 
"that  the  question  is,  had  the  testator,  as  compos  mentis, 
capacity  to  make  a  will — not,  had  the  capacity  to  make  the 
will  produced."  This  view  had  not  been  followed  by  the 
later  authorities  where  the  question  of  sanity  is  involved. 

In  Campbell  v.  Campbell,  130  111.  466,  22  N.  E.  620,  6 
L.  R.  A.  157,  it  is  said  (page  480)  :  "The  capacity  to  com- 
prehend a  few  simple  details  may  in  one  case  suffice  to  en- 
able the  party  to  intelligently  dispose  ^**  of  his  property 
by  contract  or  will,  while  in  another  case,  if  the  estate  be 
large,  requiring  the  remembrance  of  many  facts  and  the 
comprehension  of  many  details,  and  the  disposition  to  be 
made  is  complicated,  the  same  mental  capacity  may  be 
wholly  insufficient  to  that  intelligent  understanding  of  the 
business  requisite  to  the  making  of  a  valid  will."  To  the 
same  effect  are  Campbell  v.  Campbell,  138  111.  612,  28  N.  E. 
1080,  and  Taylor  v.  Pegram,  151  111.  106,  37  N.  E.  837. 

Unless  the  person  whose  testamentary  capacity  is  ques- 
tioned had,  at  the  time  of  making  his  will,  such  mind  and 
memory  as  enabled  him  to  understand  the  business  in  which 
he  was  then  engaged  and  the  effect  of  the  disposition  made 
by  him  of  his  property  he  did  not  possess  the  sound  mind 
and  memory  recjuired  by  the  statute.  The  business  in  which 
he  was  then  engaged  was  that  of  disposing  of  his  property 
by  the  in.strument  in  writing  which  is  attacked,  and  it  is 
manifest  that  he  could  not  understand  that  business  unless 
he  had  sufficient  mental  capacity  to  understand  the  effect  of 
that  particular  instrument  upon  his  property. 

Instructions  numbered  5  and  18  for  appellees  advised 
the  jury  that  they  might  take  into  consideration,  in  determin- 
ing the  question  of  mental  capacity,  any  ine(iuality  of  dis- 
tribution or  unreasonableness  of  the  provisions  of  the  will, 
and  the  reasonableness  of  the  will  with  reference  to  the 
amount  of  the  testator's  property  and  the  situation  and  con- 
dition, financially,  of  his  relatives.  Evidence  was  introduced 
which  showed  that  the  deceased  had  knowledge  of  the  situa- 
tion' and   condition,  financially,   of   some   of  his  relatives. 
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Instructions  were  given  at  the  request  of  appellants  which 
embodied  the  same  propositions  as  contained  in  the  two  here 
criticised,  except  that  in  those  given  at  the  request  of  appel- 
lants the  jury  were  not  directed  to  consider  the  reasonable- 
ness of  the  will  with  reference  to  the  situation  and  condition, 
financially,  of  his  relatives.  We  have  held  that  in  cases  of 
this  character,  "intrinsic  evidence  of  the  will  itself,  arising 
from  the  unreasonableness  or  injustice  of  its  provisions,  tak- 
ing 2»o  jn|;Q  yig^  ^j^g  g^ate  of  the  testator's  property,  family 
and  the  claims  of  particular  individuals,  is  competent  and 
proper  for  the  consideration  of  the  jury  " :  McCommon  v.  Mc- 
Common,  151  111.  428,  38  N.  E.  145;  French  v.  French,  215 
111.  470,  74  N.  E.  403.  The  financial  condition  of  the  tes- 
tator's relatives  falls  within  the  language  quoted. 

At  the  request  of  the  appellants  the  jury  were  instructed 
that  the  next  of  kin  had  no  legal  or  natural  right  to  the  es- 
tate of  the  deceased;  that  the  law  of  the  land  gives  to  each 
person  the  power  to  make  such  final  disposition  of  his  es- 
tate by  his  last  will  and  testament  as  he  may  choose,  and 
that  the  owner  of  property  having  the  requisite  mental  ca- 
pacity has  the  power  to  disinherit  his  heirs  and  leave  his 
property  to  charitable  and  educational  objects,  and  that  if 
he  does  so,  the  validity  of  his  will  is  not  thereby  affected. 
The  instructions,  as  a  series,  correctly  stated  the  law  bearing 
upon  the  subjects  touched  by  appellees'  instructions  num- 
bered 5  and  18,  now  under  consideration. 

The  objections  made  to  instructions  2,  15  and  17  given 
at  the  request  of  the  appellees  are  disposed  of  adversely  to 
the  contention  of  appellants  by  what  has  already  been  said. 

Appellees'  instruction  No.  14  reads  as  follows:  "The  court 
instructs  you  that  in  determining  whether  or  not  a  man  is 
of  sound  mind  and  memory  he  should  be  compared  with 
himself,  and  not  with  others.  His  manner,  talk  and  ac- 
tions at  a  time  when  it  is  alleged  he  was  not  of  sound 
mind  and  memory  should  be  compared  with  his  manner, 
talk  and  action  at  a  time  when  his  sanity  was  not  ques- 
tioned. ' ' 

It  is  said  that  this  instruction  is  misleading  from  the  fact 
that  before  Mr.  Hudelson  was  sick,  in  the  winter  of  1902-03, 
he  was  a  strong  and  vigorous  man,  above  the  average  in 
point  of  intelligence;  that  thereafter  he  was  physically  ill, 
and  that  the  jury  were  given  to  understand  by  this  instruc- 
tion that  if  they  found  physical  and  mental  changes  they 
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should  consider  the  allegations  of  insanity,  or  want  of  men- 
tal *®*  capacity,  established.  It  seems  impossible  that  the 
jury  could  have  given  any  such  meaning  to  this  instruction. 
"We  think  the  objection  is  without  merit. 

Instruction  No.  19  given  for  appellees  reads:  "The  court 
instructs  the  jury  that  when  witnesses  are  otherwise  equally 
creditable  and  their  testimony  otherwise  is  entitled  to  equal 
weight,  greater  weight  and  credit  should  be  given  to  those 
whose  means  of  information  were  superior,  and  also  to 
those  who  swear  affirmatively  to  a  fact  rather  than  to  those 
who  swear  negatively  or  to  a  want  of  knowledge." 

The  giving  of  this  instruction,  in  our  judgment,  was 
harmless.  The  witnesses  who  testified  that  in  their  opinion 
the  deceased  was  sane;  the  witnesses  who  testified  that  in 
their  opinion  he  lacked  testamentary  capacity ;  the  witnesses 
who  testified  to  facts  and  circumstances  from  which  an  in- 
ference of  sanity  might  be  drawn;  the  witnesses  who  testi- 
fied to  facts  and  circumstances  from  which  an  inference  of 
mental  unsoundness  might  be  drawn;  the  expert  witnesses 
who  testified,  in  response  to  a  hypothetical  question,  that  he 
was  sane,  and  the  expert  witnesses  who  testified,  in  response 
to  a  hypothetical  question,  that  he  was  of  unsound  mind, 
were  all  witnesses  who  gave  affirmative  or  positive  evidence : 
Frizell  V.  Cole,  42  111.  362. 

If,  as  contended  by  appellants,  this  instruction  directed 
the  jury  to  give  undue  weight  to  the  testimony  of  those  who 
swore  affirmatively,  appellees  did  not  thereby  obtain  any 
greater  advantage  than  did  appellants,  because  all  the  wit- 
nesses of  both  parties  who  testified  to  material  matters  were 
witnesses  who  swore  affirmatively.  This  is  not  a  case  where 
there  is  a  dispute  as  to  whether  or  not  a  certain  thing  tran- 
spired. Counsel  have  not  pointed  out,  nor  have  we  observed 
in  reading  the  testimony,  a  single  instance  where  witnesses 
have  sworn  that  a  certain  event  occurred,  and  other  wit- 
nesses present  at  the  time  testified  that  the  event  did  not 
occur  or  that  they  did  not  notice  that  it  occurred. 

^®^  One  respect  in  which  appellants  deem  the  instruction 
harmful  is  this:  Witnesses  for  the  appellees  testified  that 
at  the  times  when  they  observed  the  deceased  the  left  corner 
of  his  eye  was  drawn  down  and  his  mouth  was  drawn  down 
on  the  left  side  of  his  face ;  that  his  eyes  had  lost  their  natu- 
ral expression  and  had  a  glazed  and  staring  appearance,  and 
that  his  conversation  indicated  failing  mental  powers.     "Wit- 
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nesses  who  testified  for  appellants,  on  the  other  hand,  testi- 
fied that  they  observed  the  deceased;  that  the  left  corner  of 
his  eye  was  not  drawn  down ;  that  his  mouth  was  not  drawn 
down  on  the  left  side  of  his  face ;  that  his  eyes  did  not  have 
a  glazed  and  staring  appearance,  and  that  in  their  conversa- 
tion with  him  there  was  nothing  to  indicate  failing  mental 
powers.  Appellants  contend  that,  within  the  meaning  of 
this  instruction,  their  witnesses  just  referred  to  would  be 
regarded  by  the  jury  as  those  who  gave  negative  testimony, 
and  those  who  testified  for  appellees  in  reference  to  these 
matters  would  be  regarded  by  the  jury  as  those  who  gave 
affirmative  testimony. 

The  testimony  of  appellees'  witnesses  and  the  testimony 
of  appellants'  witnesses  did  not  relate  to  the  same  times  and 
conversations.  There  was,  therefore,  no  conflict  between 
them,  and  those  who  testified  for  appellants  could  not  be  re- 
garded as  witnesses  swearing  negatively,  when  considered 
in  connection  with  those  who  testified  for  appellees  in  regard 
to  the  matters  just  mentioned.  It  is  apparent  from  this  rec- 
ord that  the  deceased  was  stronger,  both  physically  and  men- 
tally, at  some  times  than  he  was  at  others,  and  the  difference 
in  the  testimony  which  has  just  been  noted  is  perhaps  ex- 
plainable by  this  fact.  If  witnesses  for  appellants  and  wit- 
nesses for  appellees,  and  the  deceased,  had  all  been  present 
on  the  same  occasion,  and  witnesses  for  appellees  had  testi- 
fied that  the  peculiarities  and  failings  of  the  deceased  which 
we  have  last  above  mentioned,  existed,  and  were  observed  by 
th6m  on  that  occasion,  and  witnesses  for  appellants  had  tes- 
tified that  on  that  occasion  those  peculiarities  and  failings 
^''^  did  not  exist  or  that  they  did  not  observe  them,  then 
argument  of  counsel  for  appellants  bearing  on  this  instruc- 
tion would  be  entitled  to  weight.  This  is  a  case  where  there 
is  practically  no  dispute  in  reference  to  events  and  transac- 
tions. The  conflict  is  in  regard  to  the  inference  that  is  to  be 
drawn  from  those  events  and  transactions. 

Upon  consideration  of  all  the  instructions  given  we  con- 
clude that  appellants  have  no  just  cause  of  complaint  on 
account  of  the  action  of  the  court  in  stating  the  law  to  the 
jury. 

No  assignments  of  error  other  than  those  which  we  have 
discussed  in  this  opinion  have  been  called  to  our  attention 
by  the  brief  and  argument  of  appellants. 

The  decree  of  the  circuit  court  will  be  affirmed. 
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Evidence  of  Mental  Unsoundness  on  the  part  of  a  brother  or  sister 
of  a  person  accused  of  crime  has  been  thought  admissible  on  the  is- 
sue of  his  insanity:  People  v.  Garbutt,  17  Mich.  9,  97  Am.  Dec.  1(52. 

The  Admissibility  of  the  Declarations  of  a  testator  to  sustain  or 
overthrow  his  will  is  the  subject  of  a  monographic  note  to  In  re  Col- 
bert's Estate,  107  Am.  St.  Eep.  459-473. 


WOODS  V.  PEOPLE. 

[222  111.  293,  78  N.  E.  607.] 

LARCENY  OF  GAS, — Gas  used  for  illuminating  and  heating 
purposes  may  be  the  subject  of  larceny  independently  of  any  statute 
specially  making  the  taking  of  such  gas  a  crime,     (p.  416.) 

LARCENY  OF  GAS. — Illuminating  gas  may  be  the  subject  of 
larceny,  and  the  asportation  is  sufficient  when  the  accused,  receiv- 
ing gas  from  a  gas  company,  diverts  some  of  it  to  his  burners  with- 
out passing  the  meter  to  be  measured,  the  means  employed  being  to 
use  a  pipe  running  directly  from  the  entrance  to  the  exit  pipe.  While 
the  pipe  remains  thus  connected,  there  is  one  continuous  taking,  (p. 
417.) 

LARCENY  OF  GAS — Grand  Larceny. — The  wrongful  taking 
and  theft  of  gas  constitutes  grand  larceny  when  the  amount  con- 
sumed from  day  to  day  at  any  one  continuous  period  of  taking  ex- 
ceeds the  value  fixed  by  statute  as  constituting  such  crime,     (p.  419.) 

LARCENY  OF  GAS. — Selling  Price  of  gas  to  consumers  in  the 
district  in  which  the  gas  in  question  is  stolen,  and  not  the  cost  value 
of  the  material  from  which  the  gas  was  made,  is  to  be  considered 
in  determining  the  value  of  the  gas  abstracted,     (p.  419.) 

Indictment  and  conviction  for  the  larceny  of  gas.  Plain- 
tiff in  error  was  the  lessee  of  a  building  lighted  and  heated 
by  gas  furnished  through  meters  located  in  such  building 
under  and  by  virtue  of  a  contract  between  him  and  a  gas 
company.  At  regular  intervals  during  the  continuance  of 
such  contract  plaintiff  in  error  removed  the  meter,  and  by 
rubber  hose  connections  caused  the  gas  to  pass  from  the  ser- 
vice pipes  directly  to  the  gas  burners  in  such  building,  where 
it  was  ignited  and  used  by  such  plaintiff  in  error  without 
being  registered. 

J.  E.  W.  Wayman  and  E.  N.  Zoline,  for  the  plaintiff  in  er- 
ror. 

W.  H.  Stead,  attorney  general,  J.  J.  Healy,  state's  attorney, 
and  F.  Crowe,  for  the  people. 
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*®*  HAND,  J.  The  first  contention  made  by  plaintiif  in 
error  is,  that  the  offense  made  out  against  him  by  the  evidence 
falls  within  the  special  statutory  crime  created  by  section  117 
of  the  Criminal  Code  (1  Starr  &  Curtis'  Statutes,  2d  ed.,  c.  38, 
p.  1288,  par.  234),  and  not  under  section  167  of  the  Criminal 
Code,  which  defines  the  crime  of  larceny,  and  that  he  should 
have  been  prosecuted  for  a  violation  of  said  section  117,  and 
not  for  the  crime  of  larceny.  We  do  not  agree  with  such 
contention.  The  law  is  well  settled  that  gas  used  for  illum- 
inating and  heating  purposes  may  be  the  subject  of  larceny: 
Commonwealth  v.  Shaw,  4  Allen,  308,  81  Am.  Dec.  706 ;  State 
V.  Wellman,  34  Minn.  221,  25  N.  W.  395;  Regina  v.  White,  6 
Cox  C.  C.  213.  In  the  Shaw  ease  (4  Allen,  308,  81  Am.  Dec. 
706),  it  was  said  (page  309) :  "There  is  nothing  in  the  nature 
of  gas  used  for  illuminating  purposes  which  renders  it  in- 
capable of  being  feloniously  taken  and  carried  away.  It  is 
a  valuable  article  of  merchandise,  bought  and  sold  like 
2^^  other  personal  property,  susceptible  of  being  severed  from 
a  mass  or  larger  quantity  and  of  being  transported  from  place 
to  place.  In  the  present  case  it  appears  that  it  was  the  prop- 
erty of  the  Boston  Gas  Light  Company;  that  it  was  in  their 
possession  by  being  confined  in  conduits  and  tubes  which  be- 
longed to  them,  and  that  the  defendant  severed  a  portion  of 
that  which  was  in  a  pipe  of  the  company  by  taking  it  into 
her  house  and  there  consuming  it.  All  this,  being  proved 
to  have  been  done  by  her  secretly  and  with  an  intent  to  de- 
prive the  company  of  their  property  and  to  appropriate  it  to 
her  own  use,  clearly  constituted  the  crime  of  larceny." 

Section  117  of  the  statute  above  referred  to  does  not  un- 
dertake to  punish  a  person  who  unlawfully  abstracts  gas 
from  the  pipes  of  a  gas  company,  but  that  section  of  the  stat- 
ute was  passed  with  a  view  to  protect  gas,  water  or  electric 
meters  from  being  tampered  with  or  false  connections  being 
made  with  gas  or  water  pipes  or  electrical  conductors,  so  that 
gas,  water  or  electricity  might  be  consumed  or  utilized  with- 
out passing  through  or  being  registered  by  a  meter.  The 
crime  of  larceny  and  the  crime  created  by  that  section  of  the 
statute  are  therefore  entirely  separate  and  distinct  offenses, 
and  the  doctrine  announced  in  Stoker  v.  People,  114  111.  320. 
2  N.  E.  55,  and  kindred  cases,  relied  upon  by  plaintiff  in  error, 
has  no  application  to  the  case  at  bar.  The  plaintiff  in  error 
might  have  been  guilty  of  a  violation  of  said  section  117  with- 
out obtaining  any  gas  from  said  light  and  coke  company.     The 
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two  offenses  are  not  the  same,  and  the  evidence  which  would 
support  a  conviction  for  a  violation  of  said  section  117  of  the 
statute  would  not  necessarily  even  tend  to  show  the  plaintiff 
in  error  guilty  of  larceny.  The  trial  court  did  not,  therefore, 
err  in  holding  that  the  plaintiff  in  error  was  not  entitled  to 
his  discharge  on  the  ground  that  he  was  being  prosecuted  for 
the  wrong  offense. 

It  is  next  contended  that,  conceding  the  plaintiff  in  error 
was  guilty  of  larceny,  the  evidence  does  not  show  him  to  be 
guilty  of  grand  larceny,  as  it  is  said  there  is  no  evidence  in 
^*^  the  record  that  the  value  of  the  gas  converted  by  him  to 
his  own  use  at  any  one  time  exceeded  in  value  the  sum  of 
fifteen  dollars.  The  correctness  of  this  contention  depends 
upon  whether  the  evidence  shows  the  plaintiff  in  error  to  have 
been  guilty  of  a  continuing  offense.  If  the  gas  abstracted 
on  each  day  is  a  single  and  complete  offense,  then  the  con- 
tention of  the  plaintiff  in  error  would  be  correct,  as  the  evi- 
dence failed  to  show  that  more  than  fifteen  dollars'  worth  of 
gas  was  consumed  at  3947  Michigan  avenue  during  any  one 
day  while  the  plaintiff  in  error  was  in  possession  of  said  prem- 
ises. On  the  contrary,  however,  if  it  be  the  law  that  all  the 
gas  which  was  consumed  by  the  plaintiff  in  error  during  any 
one  period  while  the  service  pipes  of  said  light  and  coke  (com- 
pany were  connected  with  the  burners  in  said  building  by  said 
rubber  hose  or  the  concealed  pipes  should  be  treated  as  one 
continuous  taking,  then  clearly  the  evidence  shows  the  plain- 
tiff in  error  to  have  been  guilty  of  grand  larceny.  In  Bishop 
on  Criminal  Law  (volume  2,  seventh  edition,  page  799),  it  is 
said:  "Illuminating  gas  may  be  the  subject  of  larceny;  afid 
the  asportation  is  sufficient  where  the  prisoner,  receiving  gas 
of  a  gas  company,  diverts  some  of  it  to  his  burners  without 
its  passing  the  meter  to  be  measured,  the  means  employed 
being  to  use  a  pipe  running  directly  from  the  entrance  to  the 
exit  pipe.  While  the  pipe  remains  thus  connected  there  is 
held  to  be  one  continuous  taking." 

The  above  statement  of  the  law  is  based  mainly  upon 
Regina  v.  Firth,  L.  R.  1  C.  C.  172,  which  was  an  indictment 
for  larceny  for  abstracting  gas  from  a  gas  main  by  means 
of  a  pipe  which  drew  off  the  gas  from  the  main  without  al- 
lowing it  to  pass  through  the  meter.  The  prisoner  had  for 
several  years  supplied  a  portion  of  his  manufactory  with  gas 
which  was  thus  abstracted,  and  it  appeared  the  gas  obtained 
Am.  St.  Rep.,  Vol.  113—27 
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was  burned  during  the  day  at  a  large  number  of  burners  and 
was  turned  off  at  night.  It  was  ruled  there  was  but  one  tak- 
ing, and  therefore  but  one  offense.  In  support  of  that  conclu- 
sion the  learned  judge  who  delivered  the  opinion  referred 
•'****  to  Regina  v.  Bleasdale,  2  Car.  &  K.  765,  as  a  clear  au- 
thority on  the  point,  in  which  case  the  prisoner  was  indicted 
for  stealing  coal  from  the  mines  of  a  number  of  different 
land  owhers.  The  taking  of  the  coal  had  continued  for  a 
number  of  years  and  all  the  coal  was  taken  through  one 
shaft,  and  it  was  objected  that  there  were  a  number  of  dif- 
ferent takings  and  that  the  charge  should  be  restricted  to 
one  special  act.  Erie,  J.,  held  that  the  taking  was  one  con- 
tinuous act.  Also,  Regina  v.  Shepherd,  1  C.  C.  Res.  117,  was 
referred  to,  where  the  question  was  whether  damage  done 
by  the  prisoner  to  a  number  of  trees  should  be  considered  as 
one  single  act.  The  question  was  left  to  the  jury,  who  found 
the  act  was  continuous.  The  prisoner  was  convicted  and  the 
conviction  was  affirmed.  The  writer  of  the  opinion  further 
illustrated  his  view  that  the  taking  was  a  continuous  one,  by 
the  following  illustrations:  He  said:  "Take  the  case  of  a 
granary  at  a  railway  station,  and  a  man  bringing  two  wagons 
close  to  the  granary  and  taking  sacks  from  time  to  time,  and 
extending  this  taking  over  four  or  five  days.  Here  there  would 
be  different  takings  at  different  times,  but  it  would  be  im- 
possible to  treat  the  taking  otherwise  than  as  one  continuous 
act.  Another  case  might  be  suggested  of  a  man  at  work  in 
a  house,  stealing,  on  different  days,  out  of  different  rooms, 
and  taking  one  article  out  of  one  room  and  another  out  of  an- 
other at  intervals  of  a  quarter  of  an  hour  or  an  hour,  or 
longer,  all  during  the  same  job  of  work.  I  should  rather  sup- 
pose that  this  would  be  one  continuous  act  and  might  be  in- 
cluded in  one  indictment." 

The  trial  court  in  this  case  instructed  the  jury  "that  if 
they  believe,  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendants,  or  either  of  them,  are  guilty  of  stealing 
gas  as  charged,  and  that  they,  or  either  of  them,  had  been 
stealing  gas  for  any  number  of  days  continuously  prior  to 
the  fourteenth  day  of  December,  1904,  in  fixing  the  value  of 
the  property  stolen  you  may  add  together  the  various  values 
of  the  amounts  of  gas  stolen  from  day  to  day  during  the  time 
^®^  preceding  the  discovery  of  the  false  connections,  if  any, 
on  the  fourteenth  day  of  December,  that  such  takings  from 
day  to  day  were  continued.     That  is,  you  may  judge,  from  all 
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the  surrounding  facts  and  circumstances  as  showTi  by  the 
evidence  how  long  the  said  gas,  if  any,  had  been  unlawfully 
taken  through  said  false  connections  prior  to  the  fourteenth 
day  of  December  continuously,  and  you  may  add  together  the 
total  sum  of  the  various  amounts  taken  on  the  different  days 
continuously  before  the  said  fourteenth  day  of  December." 

This  instruction  left  the  question  of  whether  the  taking  was 
continuous,  and  from  day  to  day,  to  the  jury,  and  authorized 
them,  in  fixing  the  value  of  the  stolen  property,  in  case  they 
found  the  taking  was  continuous  and  from  day  to  day,  to 
add  together  the  various  amounts  taken  on  the  different  days 
continuously  before  the  fourteenth  day  of  December,  under 
which  instruction  the  jury  found  the  plaintiff  in  error  had 
continuously  taken  gas  to  an  amount  in  value  in  excess  of 
fifteen  dollars.  We  are  of  the  opinion  the  findings  of  the 
jury  were  amply  supported  by  the  evidence,  and  that  they 
were  not  misdirected  as  to  the  law  by  the  court. 

It  is  finally  contended  that  the  court  erred  in  directing  the 
jury  that  in  fixing  the  value  of  the  gas  stolen,  if  any,  they 
should  be  guided  by  the  selling  price  of  the  gas  in  question 
to  consumers  in  the  district  in  which  the  gas  was  abstracted, 
and  not  by  the  cost  value  of  the  material  from  which  the  gas 
was  made.  We  are  of  the  opinion  the  court  did  not  err  in  so 
instructing  the  jury.  The  ordinary  test  of  the  value  of  prop- 
erty is  the  price  it  will  command  in  the  market  if  offered  for 
sale,  which  in  this  case  was  the  selling  price  of  gas  to  con- 
sumers in  the  vicinity  where  the  plaintiff  in  error  wrong- 
fully converted  the  gas  of  the  light  and  coke  company  to  his 
own  use. 

Finding  no  reversible  error  in  this  record,  the  judgment  of 
the  criminal  court  of  Cook  county  will  be  affirmed. 


The  Crime  of  Larceny  is  the  subject  of  a  monograpliic  note  to  People 
V.  Miller,  88  Am.  St.  Rep.  559-608.  That  illuminating  gas  may  be 
the  subject  of  larceny,  see  Commonwealth  v.  Shaw,  4  Allen,  308,  81 
A.m.  Dec.  706;  note  to  State  v.  Homes,  57  Am.  Dec.  276. 
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STAR  BREWERY  COMPANY  v.  HAUCK. 

[222  111.  348,  78  N.  E.  827.] 

NEGLIGENCE — Contributory — Proximate  Cause. — Even  though 
a  person 's  own  negligence  exposes  him  to  danger,  if  the  proximate 
cause  of  his  injury  was  the  result  of  the  negligence  of  the  person 
injuring  him  in  failing  to  use  ordinary  care  to  avoid  the  accident 
after  becoming  aware  of  the  danger,  the  latter  is  liable,  (pp.  421, 
422.) 

NEGLIGENCE — Contributory — Age  of  Person  Injured. — In  de- 
termining whether  a  boy  ten  years  old  was  guilty  of  contributory 
negligence  in  failing  to  sec,  hear  and  get  out  of  the  way  of  a  wagon, 
which  ran  over  and  killed  him,  the  jury  may  consider  his  age,  in- 
telligence, experience  and  ability  to  comprehend  danger  and  take 
care  of  himself,  and  such  failure  alone  is  not  contributory  negligence 
as  matter  of  law.     (p.  422.) 

NEGLIGENCE — Ordinance  as  Evidence. — An  ordinance  regu- 
lating the  speed  for  driving  animals  upon  the  streets  and  prohibit- 
ing heedless  and  reckless  driving  is  properly  admitted  in  evidence  in 
an  action  to  recover  for  the  death  of  a  boy  run  over  and  killed  by 
a  wagon  where  the  complaint  charges  careless  and  negligent  driving 
as  the  cause  of  the  accident,  and  there  is  evidence  to  sustain  the 
allegation,     (p.  423.) 

NEGLIGENCE — Playing  in  Street — ^Violation  of  Ordinance — 
Proximate  Cause. — If  a  boy  is  killed  in  the  street  by  being  run  over 
by  a  wagon,  and  the  defense  is  set  up  that  he  was  playing  a  game 
in  the  street  in  violation  of  a  city  ordinance  prohibiting  person^  from 
engaging  in  games  or  sports  in  the  street  having  a  tendency  to 
frighten  horses  or  interfere  with  teams  or  vehicles,  it  must  be  shown, 
to  sustain  such  defense,  that  the  violation  of  the  ordinance  was  the 
proximate  and  efficient  cause  of  the  injury,     (p.  423.) 

EXPEBT  EVIDENCE  is  Admissible  only  to  prove  matters  not 
within  the  common  knowledge  of  ordinary  persons,     (p.  424.) 

MASTEB  AND  SEEVANT — Negligence. — A  master  is  liable 
to  third  persons  for  the  negligent  conduct  of  his  servant,  while  acting 
within  the  line  of  his  duty  and  in  obedience  to  his  master's  author- 
ity, independently  of  whether  there  is  any  liability  of  the  servant  to 
his  master,     (p.  424.) 

TBIAL — Instructions — Prejudicial  Error. — If  a  party  to  a  suit 
has  the  full  benefit  of  the  proposition  of  law  contained  in  an  instruc- 
tion asked  by  him,  he  cannot  be  prejudiced  by  a  slight  modification 
in  the  wording  of  the  instruction,     (p.  425.) 

L.  D.  Tiirner,  for  the  appellant. 

Wise  &  McNulty  and  W.  P.  Launtz,  for  the  appellee. 

**®  FARMER,  J.  This  is  an  appeal  from  a  judgment  of 
the  appellate  court  affirming  a  judgment  of  the  circuit  court 
for  two  thousand  five  hundred  dollars  against  appellant  for 
negligently  causing  the  death  of  appellee's  intestate,  a  boy 
ten  years  and  ten  months  old. 
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The  deceased  boy,  while  engaged  in  playing  a  game  of 
"tag"  in  one  of  the  public  streets  of  East  St.  Louis  with 
other  boys,  was  driven  upon  and  run  over  by  a  team  hitched 
to  one  of  appellant's  loaded  brewery  wagons  and  thereby 
killed.  The  team  was  in  charge  of  and  driven  by  appellant's 
servant.  The  evidence  as  to  the  circumstances  of  the  boy's 
being  run  over  was  conflicting.  Appellee's  evidence  tended 
to  show  that  the  boy  was  standing  in  the  street  a  few  feet 
from  the  sidewalk,  with  his  face  turned  in  the  opposite  direc- 
tion from  which  the  wagon  was  approaching,  but  that  he  was 
in  plain  view  of  the  driver  for  a  distance  of  eighty-five  feet 
if  the  driver  had  been  observing  where  he  was  driving.  Ap- 
pellant's evidence  tended  to  show  that  the  boy  suddenly  and 
unexpectedly  ran  in  front  of  and  against  the  horses,  and  was 
thereby  knocked  down  and  run  over. 

^'^^  At  the  conclusion  of  plaintiff's  evidence,  and  again  at 
the  conclusion  of  all  the  evidence,  appellant  moved  the  court 
to  direct  a  verdict  in  its  favor,  and  the  rulings  of  the  court  in 
denying  these  motions  are  assigned  as  error.  To  justify  a 
reversal  on  those  grounds  would  require  us  to  hold  that  there 
is  no  evidence  in  the  record  fairly  tending  to  support  the 
plaintiff's  cause  of  action.  This  cannot  be  said  of  the  evi- 
dence in  this  record.  The  trial  court  properly  submitted  to 
the  jury  to  determine  the  question  of  the  weight  and  cred- 
ibility of  the  testimony,  and  their  verdict  having  been  ap- 
proved by  the  judgment  of  the  circuit  court,  and  that  judg- 
ment having  been  affirmed  by  the  appellate  court,  we  cannot 
weigh  the  testimony,  but  can  only  examine  and  determine 
whether  there  was  any  evidence  fairly  tending  to  prove  the 
plaintiff's  case. 

It  is  contended  by  appellant  that  the  deceased  boy  could 
have  easily  seen  and  heard  the  approaching  wagon  if  he  had 
been  exercising  reasonable  and  ordinary  care,  and  that  his 
negligent  conduct  caused  or  contributed  to  his  death,  and 
brings  the  case  within  the  rule  where  negligence  is  held  to 
become  a  question  of  law.  It  was  held  in  Chicago  etc.  Ry, 
Co.  V.  Ryan,  131  111.  474,  23  N.  E.  385,  that  even  though  a 
person's  own  negligence  exposed  him  to  risk,  if  the  proximate 
cause  of  his  injury  was  the  result  of  the  defendant's  failing 
to  use  ordinary  care  to  avoid  injuring  him  after  becoming 
aware  of  his  danger,  the  defendant  would  be  liable.  It  was 
also  held  in  that  case  that  it  was  not  necessary  to  a  recovery 
that  the  defendant  should  have  actually  known  of  the  danger 
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to  which  the  injured  party  was  exposed,  but  that  he  would 
be  liable  if  he  has  "sufficient  notice  or  belief  to  put  a  pru- 
dent man  on  the  alert,  and  he  does  not  take  such  precautions 
as  a  prudent  man  would  take  under  similar  notice  or  belief": 
See,  also,  Lake  Shore  etc.  Ry.  Co.- v.  Bodemer,  139  111.  596, 
32  Am.  St.  Rep.  218,  29  N.  E.  692.  In  determining  the  ques- 
tion whether  deceased  was  guilty  of  contributory  negligence, 
it  was  proper  for  the  jury  to  take  into  consideration  ^^^  his 
age,  intelligence,  experience  and  ability  to  understand  and 
comprehend  danger  and  to  care  for  himself :  Illinois  Iron  etc. 
Co.  V.  Weber,  196  111.  526,  63  N.  E.  1008. 

We  think  the  court  properly  denied  appellant's  motion  to 
direct  a  verdict  in  its  favor. 

Three  counts  of  the  declaration  set  up  the  following  ordin- 
ance of  the  city  of  East  St.  Louis:  "496.  No  person  shall 
ride  or  drive  any  horse,  mule  or  other  animal  in  or  through 
any  street  or  avenue  or  alley  of  the  city  of  East  St.  Louis 
with  greater  speed  than  at  the  rate  of  six  miles  an  hour,  nor 
shall,  in  turning  the  corner  of  any  street,  avenue  or  alley 
in  the  city,  ride  or  drive  any  such  animal  with  greater  speed 
than  at  the  rate  of  four  miles  an  hour,  nor  shall  willfully  or 
heedlessly  ride  or  drive  any  such  animal  so  that  the  same,  or 
any  vehicle  attached  thereto,  shall  come  into  collision  with 
any  other  animal  or  vehicle,  or  strike  against  any  person,  un- 
der a  penalty,  in  each  and  every  case,  of  not  less  than  five  dol- 
lars nor  more  than  one  hundred  dollars." 

One  of  the  counts  charges  that  the  team  was  driven  at  a 
high  rate  of  speed  in  excess  of  that  allowed  by  the  ordinance ; 
another  one,  that  appellant,  by  its  servant,  willfully  and  heed- 
lessly drove  said  wagon  and  team  of  horses  in  a  willful  and 
heedless  manner;  and  another,  that  defendant,  by  its  servant, 
carelessly  and  negligently  drove  said  team  and  wagon  in  a 
careless  and  negligent  manner.  The  court  permitted  appellee 
to  introduce  the  ordinance  in  evidence  over  the  objections  of 
appellant,  and  afterward  refused  to  exclude  it  from  the  con- 
sideration of  the  jury  upon  appellant's  motion,  and  it  is  here 
urged  that  there  was  no  testimony  that  appellant's  servant 
violated  the  ordinance,  and  that  the  court  erred  in  allowing  it 
to  go  to  the  jury.  A  number  of  witnesses  testified  on  this 
subject  for  plaintiff  below,  some  of  whom  said  the  team  was 
being  driven  in  a  lope,  some  said  a  gallop,  others  a  fast  trot, 
and  others  a  pretty  fast  trot.  There  was  also  evidence  tend- 
ing to  show  that  when  some  distance  from  where  deceased  was 
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run  over,  and  while  in  plain  view  ^^^  of  the  place  and  all  the 
surroundings,  the  driver  applied  a  whip  or  the  lines  to  his 
team,  causing  them  to  travel  at  an  increased  rate  of  speed. 
The  driver  himself  testified  he  was  going  at  about  six  miles 
an  hour,  which  was  the  maximum  speed  allowed  by  the  or- 
dinance. But  this  ordinance  did  not  apply  solely  to  the  speed 
at  which  a  team  might  be  driven;  it  also  provided  that  no 
person  should  "willfully  or  heedlessly  ride  or  drive  any  such 
animal  so  that  the  same,  or  any  vehicle  attached  thereto, 
shall  come  into  collision  with  any  other  animal  or  vehicle,  or 
strike  against  any  person."  One  of  the  counts  based  upon 
this  ordinance  charged  that  the  team  was  driven  by  defend- 
ant's servant  in  a  willful  and  heedless  manner,  so  that  it 
struck  the  deceased,  throwing  him  to  the  ground  and  running 
over  him,  and  thereby  causing  his  death.  There  was  evidence 
tending  to  sustain  this  count ;  and  even  if  there  had  been  no 
evidence  tending  to  prove  that  the  team  was  driven  at  a  rate 
of  speed  in  excess  of  that  allowed  by  the  ordinance,  the  court 
properly  admitted  the  ordinance  in  evidence  and  properly 
refused  to  exclude  it. 

It  is  next  urged  that  deceased  was  playing  in  the  street 
in  violation  of  an  ordinance  forbidding  persons  to  engage  in 
games,  sports  or  amusements  in  the  streets  or  upon  the  side- 
walks which  would  have  a  tendency  to  frighten  horses  or 
interfere  with  teams,  vehicles  or  persons  passing  along  the 
streets  or  sidewalfe.  We  do  not  think  sport  of  the  character 
deceased  and  his  little  playmates  were  engaged  in,  as  shown 
bj"^  the  evidence,  was  within  the  prohibition  of  this  ordinance. 
It  is  also  to  be  borne  in  mind  that  appellee's  evidence  tended 
to  show  that  at  the  time  deceased  was  struck  and  run  over 
he  was  not  running  or  walking,  but  standing  still.  Even  if 
deceased  had  been  engaged  in  the  violation  of  an  ordinance, 
to  bar  a  recovery  on  that  ground  it  must  appear  that  such 
violation  of  the  ordinance  was  the  proximate  and  efficient 
cause  of  the  injury:  Lake  Shore  etc.  Ry.  Co.  v.  Parker,  131 
III.  557,  23  N.  E.  237;  Pennsylvania  Co.  v.  Frana,  112  111. 
398 ;  Beach  on  Contributory  Negligence,  sec,  45. 

353  rpjjg  team  appellant's  servant  was  driving  weighed 
about  two  thousand  seven  hundred  or  two  thousand  eight  hun- 
dred pounds,  the  wagon  weighed  about  two  thousand  pounds 
and  was  loaded  with  ten  or  twelve  half  barrels  of  beer,  weigh- 
ing two  hundred  pounds  each.  The  street  he  was  driv- 
ing along  was  paved  with  brick,  and  appellant  offered  to  prove 
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by  expert  testimony  that  the  wagon  and  team  traveling  over 
the  paved  street  would  have  made  such  a  noise  that  if  de- 
ceased had  been  standing  still  he  would  have  heard  it.  The 
refusal  of  the  court  to  allow  this  proof  to  be  made  is  com- 
plained of  by  appellant  as  erroneous.  The  offered  evidence 
was  not  within  the  realm  of  expert  testimony.  That  a  wagon 
and  team  passing  along  a  street  under  the  circumstances  men- 
tioned would  make  a  noise  is  a  matter  of  common  knowledge. 
Expert  evidence  is  only  admissible  to  prove  matters  not 
within  the  common  knowledge  of  ordinary  persons. 

While  errors  are  assigned  by  appellant  upon  the  refusal 
of  the  court  to  give  a  number  of  instructions,  in  its  argument 
it  discusses  only  the  refusal  to  give  instruction  No.  7  and 
the  modification  of  No.  13.  Instruction  No.  7  told  the  jury 
that  unless  the  evidence  showed  the  negligence  of  appellant's 
driver  was  such  as  would  permit  appellant  to  recover  from 
him  for  injuries  caused  by  his  negligence,  their  verdict  should 
be  for  defendant.  We  know  of  no  authority  to  sustain  this 
instruction.  Whether  the  servant  could  be  held  liable  to  the 
master  would  depend  upon  whether  he  was  acting  in  accord- 
ance with  his  master's  instructions.  If,  in  driving  at  a  rate 
of  speed  in  excess  of  that  allowed  by  the  ordinance  or  in  utter 
disregard  of  the  safety  of  persons  on  the  street,  he  was  obey- 
ing the  master's  directions,  he  could  not  be  held  liable  to  the 
master.  If  the  rule  of  law  is  as  stated  in  the  proposed  in- 
struction, it  would  have  required  determining  the  question 
of  whether  the  driver  was  liable  to  appellant,  and  this  would 
involve  the  determination  of  an  issue  between  different  par- 
ties from  those  to  the  suit  on  trial.  The  law  makes  the  master 
liable  to  third  persons  for  the  negligent  conduct  of  the  ser- 
vant while  acting  within  the  line  of  his  duty  and  in  ^^*  obedi- 
ence to  the  master's  authority,  and  this  is  independent  of 
whether  there  is  any  liability  of  the  servant  to  the  master. 
The  instruction  was  properly  refused. 

Appellant  offered  the  following  instruction:  13.  "The  jury 
are  instructed  that  it  is  their  duty  to  consider  this  case  in 
all  its  bearings,  the  same  as  they  would  a  case  between  two 
private  citizens,  instead  of  a  case  in  which  the  defendant  is 
a  brewery  company.  Brewery  corporations  are  entitled  to 
the  same  fair  and  unprejudiced  treatment  in  courts  of  law 
as  individuals  would  be  under  like  circumstances.  In  consid- 
ering and  deciding  this  case  the  jury  should  look  solely  to 
the  evidence  for  the  facts  and  to  the  instructions  of  the  court 
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for  the  law  of  the  case,  and  find  their  verdict  accordingly, 
without  any  reference  as  to  who  is  plaintiff  or  who  is  defend- 
ant." 

The  court  struck  out  the  portions  of  the  instruction  par- 
ticularizing a  brewery  company  and  gave  the  instruction  as 
modified,  which  reads  as  follows:  "The  jury  are  instructed 
that  it  is  their  duty  to  consider  this  case  in  all  its  bearings, 
the  same  as  they  would  a  case  between  two  private  citizens. 
The  defendant  corporation  is  entitled  to  the  same  fair  and 
unprejudiced  treatment  in  courts  of  law  as  an  individual 
would  be  under  like  circumstances.  In  considering  and  de- 
ciding this  case  the  jury  should  look  solely  to  the  evidence 
for  the  facts  and  to  the  instructions  of  the  court  for  the  law 
of  the  case,  and  find  their  verdict  accordingly,  without  any 
reference  as  to  who  is  plaintiff  or  who  is  defendant."  No 
prejudice  could  have  resulted  to  appellant  from  the  court's 
action  in  modifying  the  instruction.  It  had  the  full  benefit 
of  the  proposition  of  law  contained  in  the  instruction  as  asked, 
and  could  not  have  been  prejudiced  by  the  modification. 

The  judgment  of  the  appellate  court  is  affirmed. 


Negligence  in  Dealing  with  Children  is  the  subject  of  a  monographic 
note  to  Barnes  v.  Shreveport  City  E.  R.  Co.,  49  Am.  St.  Rep.  406-433. 
While  children  may  be  chargeable  with  contributory  negligence,  they 
are  not  held  to  the  same  degree  of  care  and  prudence  as  are  adults: 
Mitchell  V.  Illinois  Cent.  R.  R.  Co.,  110  La.  630,  98  Am.  St.  Rep.  472. 
They  are,  while  travelers  upon  public  ways,  held  to  that  degree  of 
care  which  may  reasonably  be  expected  of  children  of  their  age: 
McDermott  v.  Boston  Elevated  Ry.  Co.,  184  Mass.  126,  100  Am.  St. 
Rep.  548.  As  to  whether  a  girl  of  nine  years  who,  while  playing  a  game 
in  the  streets,  is  struck  by  a  team  therein,  will  be  deemed  negligent, 
see  Young  v.  Small,  188  Mass.  4,  108  Am.  St.  Rep.  457. 
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DICK  V.  RICKER. 

[222  111.  413,  78  N.  E.  823.] 

DEEDS— "Children"— "Heirs."— The  word  "children,"  used 
in  a  deed,  may  be  given  the  meaning  of  the  word  "heirs"  when  the 
context  requires  it  to  carry  out  the  intention  of  the  grantor,  (pp.  428, 
429.) 

DEEDS — "To  the  Use  of." — ^If  the  legal  and  equitable  estate 
are  merged  in  the  same  person  under  a  deed,  the  words  "to  the  use 
of"  such  person  are  of  no  effect,  and  no  trusteeship  can  be  predicated 
thereon,     (p.    431.) 

DEEDS — Estate-tail. — A  deed  granting  to  a  daughter  "and  to 
the  children  of  her  body  begotten,"  certain  described  land,  "to  have 
and  to  hold  the  same  to  the  use"  of  such  daughter,  "for  and  during 
the  term  of  her  natural  life  and  after  her  death  to  the  use  of  the 
children  of  her  body  begotten,"  creates  an  estate-tail,  conveying  to 
such  daughter  a  life  estate  with  remainder  in  fee  to  her  children, 
(p.  431.) 

Petition  by  Ricker,  as  executor  of  the  estate  of  Mary  G. 
Williams,  deceased,  to  sell  certain  land. 

"Whatever  title  Mary  G.  Williams  had  in  the  premises 
sought  to  be  sold  was  derived  through  a  deed  dated  September 
23,  1878,  of  which  the  portion  bearing  on  the  question  in  con- 
troversy is  as  follows:  'Know  all  men  by  these  presents,  that 
I,  Thomas  Redmond,  of  the  city  of  Quincy,  ....  have 
granted,  bargained  and  sold,  and  by  these  presents  do  bar- 
gain, grant,  sell,  convey  and  confirm,  unto  my  daughter,  Eliza 
J.  Williams,  and  to  the  children  of  her  body  begotten,  the  fol- 
lowing described  lots  or  tracts  of  land :  [Here  describing  the 
property.]  To  have  and  to  hold  the  same  to  the  use  of  the 
said  Eliza  Williams  for  and  during  the  term  of  her  natural 
life,  and  after  her  death  to  the  use  of  the  children  of  her 
body  begotten,  in  fee  tail  forever.'  At  the  time  of  the  exe- 
cution and  delivery  of  this  deed  by  Thomas  Redmond,  Eliza 
J.  Williams  was  the  lawful  wife  of  one  John  H.  Williams,  and 
Mary  G.  Williams,  her  daughter,  was  then  five  months  old  and 
was  then  the  only  child  alive  of  her  body  begotten.  Subse- 
quently a  son,  John  Williams,  Jr.,  was  bom  to  Eliza  J.  Will- 
iams, but  died  in  his  mother's  lifetime,  still  an  infant,  with- 
out children.  She  died  prior  to  the  death  of  her  daughter, 
Mary  G.  Williams,  leaving  no  husband  and  leaving  Mary  G. 
Williams  as  her  only  heir  at  law.  Mary  G.  Williams  died 
without  ever  having  any  children  of  her  body  begotten.  The 
county  court  found  that  Mary  G.  Williams  died  seised  in  fee 
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simple  of  a  full  and  complete  title  of  the  real  estate  described 
in  this  deed  and  decreed  that  the  same  should  be  sold  to  pay- 
debts.     The  cause  was  thereupon  appealed  to  this  court." 

H.  M.  Swope  and  Emmons  &  Emmons,  for  the  appellants. 

Wilson  &  Wall,  Vandeventer  &  Woods  and  T.  J.  Condon, 
for  the  appellees. 

**'*  CARTER,  J.  As  we  understand  the  contention  of  ap- 
pellants, it  is  that  the  deed  vested  in  Eliza  G.  Williams  sim- 
ply an  ordinary  life  estate ;  that  IMary  G.  Williams  was  vested 
with  the  title  to  said  real  estate  as  the  first  holder  under 
the  fee  tail  estate,  and  as  she  died  without  any  children  or 
heirs  of  her  body,  the  title  to  said  real  estate  reverted,  as  one 
of  the  incidents  of  an  estate-tail  upon  failure  of  competent 
takers,  to  the  grantor,  his  heirs  or  devisees.  Appellants  claim 
as  heirs  of  Thomas  Redmond. 

If  an  estate-tail  was  created  by  this  deed,  the  word  "chil- 
dren," both  in  the  granting  and  the  habendum  clauses,  must 
be  construed  to  mean  "heirs."  The  authorities  have  always 
held  that  in  order  to  create  this  estate,  words  of  inheritance 
as  well  as  words  of  procreation  are  necessary.  Blaclvstone 
says:  "As  the  word  'heirs'  is  necessary  to  create  a  fee,  so,  in 
further  limitation  of  the  strictness  of  the  foedal  donation, 
the  word  'body'  or  some  other  words  of  procreation  are  neces- 
sary to  make  it  a  fee-tail  and  ascertain  to  what  heirs  in  par- 
ticular the  fee  is  limited.  If,  therefore,  either  the  words  of 
inheritance  or  words  of  procreation  be  omitted,  albeit  the 
others  are  inserted  in  the  grant,  this  will  not  make  an  estate- 
tail":  Sharsw^ood's  Blackstone,  b.  2,  p.  *115.  To  the  same 
effect  are  1  Washburn  on  Real  Property,  4th  ed.,  *75 ;  But- 
ler V.  Iluestis,  68  111.  594,  38  Am.  Rep.  589 ;  11  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  p.  372,  and  cases  there  cited. 

If  the  word  "children"  is  to  be  considered  a  word  of  pur- 
chase, and  not  of  limitation,  in  the  granting  clause  or  prem- 
ises of  this  deed,  then,  manifestly,  it  must  be  construed  the 
same  way  in  the  habendum  clause.  Should  these  words  be 
taken  in  their  ordinary  sense,  without  reference  to  the  "***^  con- 
text of  the  deed,  then  clearly,  if  the  habendum  clause  does 
not  in  any  way  limit  or  define  the  estate  granted,  under  sec- 
tion 13  of  our  statute  on  conveyancing,  Eliza  G.  Williams  and 
Mary  G.  Williams  would  take  an  estate  in  fee  in  the  prop- 
erty in  question,  because  ^lary  G.  Williams  was  the  only 
child  in  esse  at  the  time  the  deed  was  delivered,  and  a  gran- 
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tee  must  be  in  existence  at  the  time  the  deed  is  executed  in 
order  that  a  present  title  in  possession  may  pass:  Miller  v. 
IMcAlister,  197  111.  72,  64  N.  E.  254;  Morris  v.  Caudle,  178 
111.  9,  69  Am.  St.  Rep.  282,  52  N.  E.  1036,  44  L.  R.  A.  489. 
The  son,  John  "Williams,  Jr.,  was  not  bom  until  some  time 
after  this  deed  was  executed.  It  may  be  said  in  passing,  it 
appears  from  the  record  that  his  only  heirs  were  his  mother, 
Eliza  J.  Williams,  and  his  sister,  Mary  G.  "Williams;  hence 
the  fee-simple  title  would  ultimately  have  all  been  in  these 
two,  even  if  he  had  been  in  existence  at  the  time  of  the 
execution  of  the  deed  and  had  taken  thereunder.  Should 
the  habendum  clause  be  construed  to  limit  or  define  the  estate 
conveyed  in  the  granting  clause  in  accordance  with  the  rule 
laid  down  in  Riggin  v.  Love,  72  111.  553,  Welch  v.  Welch,  183 
111.  237,  55  N.  E.  694,  and  Sassenberg  v.  Huseman,  182  111. 
341,  55  N.  E.  346,  then,  construing  the  word  "children"  not 
to  mean  "heirs,"  but  in  the  ordinary  sense,  without  any  ref- 
erence to  the  context,  and  considering  both  the  granting  and 
habendum  clauses  together,  it  would  not  create  an  estate-tail, 
but  Eliza  J.  Williams  would  have  taken  the  property  for  and 
during  her  natural  life,  and  Mary  G.  Williams  would  have 
taken  the  remainder  of  the  estate:  Beacroft  v.  Strawn,  67 
111.  28.  So  that  whether  the  habendum  clause  be  considered 
repugnant  to  the  granting  clause,  and  therefore  rejected,  or 
whether  it  be  construed  as  limiting  and  defining  the  granting 
clause,  if  the  word  "children"  be  construed  not  to  mean 
"heirs,"  and  therefore  not  conveying  an  estate  in  tail,  the 
ruling  of  the  county  court  must  be  upheld. 

The  word  "children,"  however,  when  the  context  requires 
it  in  order  to  carry  out  the  intent  of  the  testator  or  grantor, 
has  been  construed  to  mean  "heirs."  In  Sweetapple  '^^'^  v. 
Bindon,  2  Vern.  536  (quoted  in  1  Preston  on  Estates,  409), 
it  was  held  that  where  there  was  a  gift  by  will,  to  be  laid  out 
by  the  testatrix  in  lands  and  settled  to  the  use  of  the  daughter, 
Mary,  and  her  children,  and  if  she  died  without  issue,  then 
over,  "the  court  must  take  the  will  as  they  found  it;  that 
Mary  had  an  estate-tail  in  the  lands  to  be  purchased. ' '  Lord 
Hardwick  is  quoted  as  having  said,  in  discussing  this  question 
in  Bagshaw  v.  Spencer,  2  Atk.  577:  "There  can  be  no  magic 
or  particular  force  in  certain  words  more  than  others;  their 
operation  must  arise  from  the  sense  they  carry."  Justice 
Buller,   in  considering  a  similar  question  in  Hodgson  v. 
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Ambrose,  1  Doug.  3b6,  said  (page  342) :  "It  seems  to  me  to 
be  a  false  logic  to  put  a  different  sense  upon  any  words  from 
what,  in  general,  they  import  to  bear,  by  mere  inference  from 
the 'words  themselves,  unexplained  by  any  others;  though  if 
other  words  manifest  the  intent,  I  know  of  no  law  that  says 
the  intent  shall  not  prevail."  This  court,  in  Strawbridge  v. 
Strawbridge,  220  111.  61,  110  Am.  St.  Rep.  226,  77  N.  E.  78, 
4  L.  R.  A.,  N.  S.,  948,  said  (page  63)  :  "The  term  'children' 
is  primarily  a  word  of  purchase,  and  is  not  to  be  construed 
as  equivalent  to  'heirs'  in  the  absence  of  other  words  or  cir- 
cumstances showing  it  to  have  been  used  in  that  sense;  but 
where  there  are  other  words  in  the  will  showing  that  the 
word  'children'  was  used  in  the  sense  of  'heirs,*  the  word 
will  be  construed  as  a  word  of  limitation  equivalent  to 
'heirs'  ":  See,  also,  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
1092,  and  cases  there  cited.  This  court  has  held  that  the 
words  "heirs,"  "issue"  and  "children"  may  be  construed 
interchangeably  when  found  necessary  to  effectuate  the  in- 
tention of  the  testator,  and  that  the  words  "heirs"  and 
"children"  may  be  used  synonymously  in  the  same  instru- 
ment: Butler  V.  Huestis^  68  111.  594,  18  Am.  Rep.  589;  Leiter 
V.  Sheppard,  85  111.  242. 

The  grantor,  Thomas  Redmond,  clearly  intended  to  cre- 
ate an  estate-tail  by  this  deed;  therefore  he  must  have  used 
"children"  in  the  sense  of  "heirs."  It  is  admitted  by  all 
the  briefs  that  if  the  habendum  does  not  limit  or  define  in 
some  ^*®  way  the  estate  conveyed  by  the  granting  clause, 
then  the  granting  clause,  under  the  common  law,  would  cre- 
ate an  estate-tail  general,  which,  under  the  sixth  section  of 
our  statute  relating  to  conveyances,  would  vest  in  Eliza  J. 
Williams  a  life  estate  with  the  remainder  in  fee  to  Mary 
G.  Williams. 

But  appellants  contend  that  the  habendum  clause  defines 
the  estate  conveyed,  and  that  Eliza  J.  Williams  took  simply  an 
ordinary  life  estate,  independently  of  the  entailed  estate,  and 
that  Mary  G.  Williams  was  the  first  tenant  to  hold  by  virtue 
of  the  fee-tail  estate.  They  state  in  their  reply  brief  that 
they  have  not  been  able  to  find  any  case  in  which  a  deed  with 
similar  language  has  ever  been  construed  before  a  court  of 
last  resort  of  any  of  the  states.  The  question  may  never 
have  been  directly  before  any  of  the  courts  of  this  country 
(although  the  case  of  Ross  v.  Adams,  28  N.  J.  L.  160,  is  very 
similar),  but  some  early  English  decisions  on  this  question 
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may  be  found  construing  words  substantially  the  same  as 
those  in  this  deed,  and  it  is  evident  that  a  careful  considera- 
tion of  the  "old  black-letter  law"  will  furnish  the  true  guide 
to  the  original  nature  and  incidents  of  those  estates  which 
have  been  handed  down  from  those  times,  and  particularly 
of  one  like  fee-tail,  which,  having  been  practically  abolished 
in  our  jurisprudence,  is  only  to  be  found  treated  as  a  vital 
reality  in  the  country  and  at  the  period  in  which  it  grew  and 
flourished.  Taking  the  construction  of  the  habendum  clause 
most  favorable  to  appellants,  then  the  rule  in  Shelley's  Case 
may  be  invoked,  with  the  long  line  of  decisions  based  thereon, 
in  order  to  arrive  at  the  proper  construction  to  be  given  the 
words  in  the  habendum  clause.  In  Perrin  v.  Blake,  4  Burr. 
2579,  which  is  one  of  the  first  decisions  giving  prominence  to 
the  rule  laid  down  in  Shelley's  Case,  a  learned  sergeant  ex- 
pressed the  rule  in  Shelley's  Case  to  be:  "In  any  instrument, 
if  a  freehold  be  limited  to  the  ancestor  for  life  and  the  inher- 
itance to  his  heirs,  either  mediately  or  immediately,  the  first 
taker  '^^^  takes  the  whole  estate;  if  it  be  limited  to  the  heirs 
of  his  body,  he  takes  a  fee-tail ;  if  to  his  heirs,  a  fee  simple. ' ' 
This  statement  of  the  rule  is  quoted  with  approval  in  Preston 
on  Estates  (volume  1,  265),  and  has  been  frequently  sanc- 
tioned by  this  court:  Baker  v.  Scott,  62  111.  86;  Butler  v. 
Huestis,  68  111.  594,  18  Am.  Rep.  589 ;  Frazer  v.  Supervisors, 
74  111.  282.  In  the  report  of  Perrin  v.  Blake,  4  Burr.  2579, 
it  is  stated  that  in  case  of  "a  devise  to  A  for  life  and  after- 
ward to  the  heirs  of  his  body,  it  was  admitted  on  all  hands 
that  A  took  an  estate-tail."  The  same  rule  is  laid  down  in 
Hayes  v.  Foorde,  2  W.  Black.  698;  Colson  v.  Colson,  2  Atk. 
246;  Bagshaw  v.  Spencer,  2  Atk.  577;  King  v.  Melling,  2 
Lev.  *58;  Richards  v.  Bergavenny,  2  Yem.  324;  Elton  v. 
Eason,  19  Ves.  73.  In  these  last  two  cases,  Preston  on  Es- 
tates (volume  1,  419)  states  the  findings  of  the  courts  in  the 
following  words:  "A  devise  to  A  for  life  and  the  heirs  of  her 
body,  if  any,  is  an  intail  in  A";  and,  "Devise  to  A  for  life, 
and  after  her  death  to  the  heir  male  of  her  body  living  at  her 
death,  is  an  estate-tail  in  A."  These  cases  are  decisive.  If 
the  habendum  clause  defines  the  estate  granted,  then  Eliza 
J.  Williams,  except  for  our  statute  would  be  held  to  be  the 
first  taker  in  a  fee-tail  estate. 

But  appellants  contend  that  the  words  in  the  deed,  "to 
the  use  of  the  said  Eliza  J.  Williams  for  and  during  the 
term  of  her  natural  life,  and  after  her  death  to  the  use  of 
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the  children  of  her  body  begotten,  in  fee-tail  forever,"  re- 
quire a  different  construction  than  if  the  Avord  "use"  h.ud 
not  been  inserted.  Coke  says:  "If  an  estate  be  made,  either 
before  or  since  the  statute  of  27  Henry  VIII,  chapter  10,  to 
a  man  and  the  heirs  of  his  body,  either  to  the  use  of  another 
and  his  heirs  or  to  the  use  of  himself  and  his  heirs,  this  lim- 
itation of  use  is  utterly  void":  1  Coke,  Thomas'  ed.,  400. 
This  court  has  held  that  a  trusteeship  cannot  be  predicated 
of  one  who  holds  for  life  only  and  for  his  or  her  sole  use 
and  benefit :  Schaefer  v.  Schaefer,  141  111.  337,  31  N.  E.  136 ; 
Thompson  v.  Adams,  205  111.  552,  69  N.  E.  1.  The  words 
"to  the  u.se  of"  are  ^^*^  of  no  effect,  for  the  equitable  es- 
tate is  merged  in  the  legal  estate.  The  equitable  estate  and 
the  legal  estate  are  in  the  same  person:  1  Perry  on  Trusts, 
sec,  13. 

It  has  been  held  by  this  court  that  the  rule  in  the  Shelley 
Case  did  not  apply  to  an  estate-tail  in  this  state,  for  the  rea- 
son that  our  statute  had  provided  to  the  contrary:  Butler 
v.  Huestis,  68  111.  594,  18  Am.  Rep.  589 ;  Baker  v.  Scott,  62 
111.  86.  Under  section  6  of  our  act  on  conveyances,  as  con- 
strued by  this  court,  Eliza  J.  Williams  took  under  this  deed 
an  estate  during  her  life,  and  her  daughter,  Mary  G.  Will- 
iams, took  the  remainder  in  fee  simple :  Frazer  v.  Super- 
visors, 74  111.  282;  Lehndorf  v.  Cope,  122  111.  317,  13  N.  E. 
505;  Kyner  v.  Boll,  182  111.  171.  54  N.  E.  925;  Atherton  v. 
Roche,  192  111.  252,  61  N.  E.  357,  55  L.  R.  A.  591 ;  Peterson 
v.  Jackson,  196  111.  40,  63  N.  E.  643;  Metzen  v.  Schopp,  202 
III.  275,  67  N.  E.  36. 

The  construction  contended  for  by  appellants  is  abso- 
lutely inconsistent  with  the  spirit  and  policy  of  all  American 
law.  It  should  not  be  admitted  unless  the  language  is  so 
plain  that  no  other  construction  is  possible,  and  even  then  the 
courts  should  not  lay  down  such  a  rule  unless  the  great 
weight  of  authority  absolutely  requires  it.  As  we  have  seen, 
even  in  times  when  the  policy  of  the  law  was  to  entail  prop- 
erty for  generations  and  thus  foster  and  sustain  a  privileged 
class,  the  contention  of  appellants  would  not  have  been  up- 
held; much  less  should  it  in  this  day,  when  the  courts  have 
repeatedly  held  that  estates  must  vest  at  the  earliest  period 
possible,  and  that  public  policy  requires  that  the  entailment 
of  estates  be  considered  absolutely  inconsistent  with  the  genius 
and  teachings  of  the  American  people. 
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The  conclusions  we  have  reached  on  the  points  heretofore 
discussed  render  it  unnecessary  to  consider  other  points  argued 
in  the  brief. 

We  think  the  rulings  of  the  county  court  were  in  accord- 
ance with  the  law.  The  decree  of  that  court  will  accordingly 
be  affirmed. 


On  Devises  Creating  Estates-tail,  see  the  recent  cases  of  Gannon 
V.  Albright,  183  Mo.  238,  105  Am.  St.  Rep.  471;  Beilstein  v.  Beilstein, 
194  Pa.  152,  75  Am.  St.  Rep.  692. 

The  Words  "Heirs,"  "Issues"  and  "Children,"  when  found  in 
wills,  may  be  construed  interchangeably,  where  necessary  to  eflFectuate 
the  intention  of  the  intestator:  Strawbridge  v.  Strawbridge,  220  111. 
61,  110  Am.  St.  Rep.  226,  and  see  the  cases  cited  in  the  cross-reference 
note  thereto. 


DESLAURIES  v.  SOUCIE. 

[222  ni.  522,  78  N.  E.  799.] 

CEBTIOBABI  is  not  a  Writ  of  Right,  and  may  be  granted  or  de- 
nied in  the  discretion  of  the  court  according  to  the  showing  made  in  a 
particular  case,  and  evidence  extrinsic  to  the  record  may  be  received 
before  issuing  the  writ,  to  show  that  no  injustice  has  been  done, 
(p.  433.) 

CERTIORARI— Evidence.— On  Motion  to  Quash  a  writ  of  cer- 
tiorari and  dismiss  the  petition  extrinsic  evidence  may  be  taken,  not 
for  the  purpose  of  contradicting  or  enlarging  the  record,  but  to  show 
that  public  detriment  and  inconvenience  may  result  from  quashing  the 
original  proceedings,     (p.  433.) 

CERTIORARI — Quashing  Writ. — A  writ  of  certiorari  to  review 
the  record  of  the  organization  of  a  drainage  district  must  be  quashed 
where,  owing  to  lapse  of  time,  incurring  debts  and  levying  taxes,  great 
public  detriment  will  result  from  quashing  the  original  organization 
and  where  the  petitioners  have  acquiesced  in  the  organization 
and  work  without  objection,  and  none  of  the  proper  parties  are  com- 
plaining of  want  of  notice  of  such  organization  proceedings,  (pp. 
434,  435.) 

Petition  for  a  writ  of  certiorari  against  the  drainage  com- 
missioners of  a  certain  drainage  district,  commanding  that 
they  certify  a  complete  transcript  of  the  record  and  papers 
relating  to  the  attempted  organization  of  such  district  that 
the  court  may  inspect  and  set  aside  such  record  and  proceed- 
ings if  found  irregular.  The  writ  was  issued  on  a  vacation 
order  and  quashed  upon  motion  upon  the  hearing.  The  peti- 
tioners appealed. 
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W.  R.  Hunter  and  Granger  &  Granger,  for  the  appellants. 
A.  E.  Smith  and  G.  B.  Campbell,  for  the  appellees. 

****  CARTER,  J.  Appellants  have  not  complied  with  rule 
15  of  this  court  by  filing  a  copy  of  the  opinion  of  the  appel- 
late court.  We  would  be  justified  in  dismissing  the  appeal 
on  this  ground  alone,  but  prefer  to  consider  and  dispose  of  the 
case  on  the  briefs  and  record  presented. 

The  writ  of  certiorari  is  not  granted  as  a  writ  of  right, 
and  may  be  granted  or  denied  in  the  discretion  of  the  court, 
according  to  the  showing  made  in  each  particular  case:  Trus- 
tees of  Schools  V.  School  Directors,  88  111.  100;  Commissioners 
of  Highways  v.  Barnes,  195  111.  43,  62  N.  E.  775 ;  4  Ency. 
of  PI.  &  Pr.  31.  Being  addressed  to  the  sound  judicial  dis- 
cretion of  the  court,  evidence  extrinsic  to  the  record  may  be 
very  properly  received  before  issuing  the  writ,  to  show  that 
no  injustice  has  been  done,  for  on  the  return  of  the  writ  the 
court  will  only  look  to  the  record :  Board  of  Supervisors 
V.  Magoon,  109  111.  142;  Hyslop  v.  Finch,  99  111.  171;  Samp- 
son v.  Commissioners  of  Highways,  115  111.  App.  443 ;  School 
Directors  v.  School  Trustees,  91  111.  App.  96.  After  the 
writ  has  been  issued,  on  motion  to  quash  the  writ  and  dis- 
miss the  petition  extrinsic  evidence  may  then  be  heard,  not 
for  the  purpose  of  contradicting  or  enlarging  the  record,  but 
to  show  that  public  detriment  and  inconvenience  might  re- 
sult from  quashing  the  original  proceedings:  Drainage 
Commrs.  v.  Volke,  163  111.  243,  45  N.  E.  415;  Sampson  v.  Com- 
missioners of  Highways,  115  111.  App.  443.  Appellants  insist 
that  the  record  introduced  ^^^  below  of  the  proceedings  of 
the  commissioners  only  can  be  looked  to  here.  But  the  case 
was  not  heard  on  this  theory.  There  is  nothing  in  the  testi- 
mony to  show  that  the  evidence  introduced  by  the  appellees 
is  the  entire  record  that  would  have  been  made  a  part  of 
the  return  to  the  writ.  The  writ  was  disposed  of  in  the 
trial  court  on  motion  to  quash.  We  do  not  think  the  trial 
court  erred  in  so  doing  without  first  requiring  the  defendants 
to  make  return  to  the  writ. 

Appellants  argue  that  there  was  a  defective  notice  as  to 
one  of  the  meetings  of  the  commissioners,  in  that  there  was 
a  blank  in  the  copy  offered  in  evidence  where  the  date  of  the 
meeting  should  have  appeared.  They  are  not  in  a  position 
to  urge  that  point  at  this  time,  as  they  expressly  averred  in 
their  petition  for  the  writ  of  certiorari  that  a  proper  notice 
Am.  St.  Kcp.,  Vol.  113—28 
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had  been  given  of  the  meeting  in  question,  and  they  cannot 
for  the  first  time,  on  appeal,  urge  that  point:  Chapman  v. 
Drainage  Commrs.,  28  111.  App.  17. 

The  principal  contention  of  appellants  is,  that  the  record 
in  this  case  does  not  aflfirmatively  show  the  required  notice 
to  Graham  and  Parker,  who  were  not  signers  of  the  original 
petition  and  whose  land  was  afterward  taken  in  at  an  ad- 
journed meeting.  Neither  Graham  nor  Parker  is  here  ob- 
jecting to  the  validity  of  the  organization  of  the  district.  To 
the  contrary,  Graham  is  one  of  the  drainage  commissioners 
and  is  here  contending  for  the  legality  of  the  proceedings. 

It  is  urged  that  on  the  authority  of  Sanner  v.  Union  Drain- 
age District,  175  111.  575,  51  N.  E.  857,  such  .question  can  be 
raised  in  this  manner  by  any  interested  parties.  The  court 
evidently  allowed  the  motion  to  quash  on  the  ground  that 
the  district  had  been  organized  and  in  operation  for  some 
time,  and  that  contracts  had  been  made,  expenses  incurred, 
taxes  levied  and  presumably  collected — in  short,  that  it  had 
been  carrying  out  the  purposes  of  its  organization  as  a  going 
district  for  months,  and  therefore  the  common-law  writ  of 
certiorari  could  not  be  used  to  test  the  legality  of  its  exist- 
ence: '^^^  Lees  V.  Drainage  Commrs.,  125  111.  47,  16  N.  E. 
915;  Sanner  v.  Union  Drainage  District,  175  111.  575,  51  N. 
E.  857;  School  Directors  v.  School  Trustees,  91  111.  App. 
96.  From  the  time  the  petition  for  this  district  was  filed. 
June  20,  1903,  until  the  petition  for  the  writ  of  certiorari, 
April  28,  1904,  steps  were  continuous  for  organizing  the  dis- 
trict and  carrying  on  its  business.  Manifestly,  from  the  evi- 
dence in  this  record  all  three  appellants  were  cognizant  of 
the  entire  proceedings.  One  of  them  voted  at  the  election 
for  drainage  commissioners;  another  entered  into  a  contract 
for  right  of  way  across  her  lands,  and  the  third  waived  all 
claim  for  damages.  The  lack  of  notice  to  Graham  certainly 
cannot  be  raised  by  them,  as  he  is  here  contending  for  the 
legality  of  the  proceedings.  The  other  land  owner,  Parker, 
has  not  complained  because  of  any  lack  of  notice.  If  there  be 
a  defect  in  the  notice  of  such  nature  that  it  might  be  raised 
by  appellants,  such  defect  could  as  well  be  presented  by  a  writ 
of  quo  warranto,  and  the  district  could  then  prove  actual  no- 
tice, even  though  such  notice  was  not  shown  by  the  record. 

On  the  facts  presented  here,  this  case  comes  clearly  within 
the  doctrine  in  School  Directors  v.  School  Trustees,  91  111. 
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App.  96,  where,  by  reason  of  lapse  of  time,  acquiescence  of 
the  parties  complaining,  .incurring  debts,  levying  taxes,  etc., 
it  would  have  been  an  abuse  of  the  sound  legal  discretion  of 
the  court  and  a  great  public  detriment  to  have  quashed  the 
proceedings.  The  errors,  at  most,  are  technical  and  harm- 
less, so  far  as  appellants  are  concerned,  and  are  not  shown 
to  be  such  as  would  cause  substantial  injustice  to  anyone. 

The  judgment  of  the  appellate  court  will  accordingly  be 
affirmed. 

Farmer  and  Vickers,  JJ.,  having  heard  this  case  in  the 
appellate  court,  took  no  part  in  its  decision  here. 


The  Writ  of  Certiorari  Issues  only  where  the  tribunal  under  review 
has  exceeded  its  jurisdiction:  Tinn  v.  United  States  Dist.  Attorney, 
148  Cal.  773,  ante,  p.  000;  State  v.  Whitcher,  117  Wis.  668,  98  Am. 
St.  Rep.  968.  The  scope  of  certiorari  will  be  found  discussed  in  the 
notes  to  Wulzen  v.  Board  of  Supervisors,  40  Am.  St.  Rep.  29-46;  Elli- 
ott V.  Superior  Court,  103  Am.  St.  Rep.    110-117. 


JOLLY  V.  GRAHAM. 

[222  111.  550,  78  N.  E.  919.] 

DEED  in  Fraud  of  Wife — Effect  of. — A  deed  executed  by  a 
grantor  iu  fraud  of  his  wife's  rights  in  the  property  is,  when  delivered, 
binding  upon  such  grantors  and  his  heirs,  and  a  court  of  equity  will 
not  interfere  at  their  instance  to  set  it  aside,     (p.  439.) 

FRAUDULENT  CONVEYANCES— Jurisdiction  of  Equity  to 
Annul — Heirs. — A  person  cannot  deliberately  put  his  property  out  of 
his  control  for  a  fraudulent  purpose,  and  then,  through  the  intervention 
of  a  court  of  equity,  regain  it  after  his  fraudulent  purpose  has  been 
accomplished.  This  rule  applies  not  only  to  the  fraudulent  grantor, 
but  also  to  his  heirs  and  assigns,     (p.  439.) 

DEED  IN  FRAUD  OF  WIFE. — A  deed  executed  and  delivered 
by  a  grantor  in  fraud  of  his  wife's  rights  in  the  property  does  not 
create  a  trust  as  between  the  parties  to  it.     (p.  439.) 

FRAUDULENT  CONVEYANCES— Trusts.— If  a  deed  is  exe- 
cuted by  a  husband  and  wife  for  the  fraudulent  purpose  on  his  part 
of  placing  the  title  to  the  property  beyond  the  reach  of  his  wife,  and 
there  is  no  agreement  to  recouvey,  nor  promise  in  writing  that  the 
property  shall  be  held  for  the  benefit  of  the  grantor  or  his  heirs,  the 
conveyance-  does  not  create  a  trust  for  his  benefit,     (p.  439.) 

DEEDS — Delivery — Death  of  Grantor. — If  a  deed  from  father  to 
son  ia  not  delivered  until  after  the  grantor's  death,  when  it  was  signed 
by  the  grantor's  widow  and  delivered  to  such  son,  no  title  passes 
under  the  deed.     (p.  440.) 
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INFANCY — Estoppel  by  Agreement  Concerning  Title. — If,  in 
a  partition  suit,  both  parties  rely  upon  the  validity  of  a  deed  executed 
to  a  son  by  his  father,  but  wholly  ineffective  as  a  conveyance  of  the 
title,  the  grantee's  minor  heirs  are  not  estopped  by  any  agreement 
made  by  them  as  to  the  validity  of  such  title,  from  claiming  their 
undivided  interests  in  the  lands  of  such  grantor  through  his  grantee, 
and  they  may  repudiate  any  conveyance  of  the  land  made  by  their 
father,     (p.  440.) 

J.  W.  Gibson,  for  the  plaintiff  in  error. 

Davidson  &  Isley,  for  the  defendants  in  error, 

550  WILKIN,  J.  At  the  April  term,  1905,  of  the  circuit 
court  of  Jasper  county,  the  defendants  in  error,  Osraer  E. 
Graham,  Thomas  L.  Graham  and  Laurel  C.  Graham,  by 
Martha  E.  Carey,  '^^^  their  next  friend,  filed  a  bill  for  parti- 
tion against  the  plaintiff  in  error,  Anna  Jolly.  The  bill  al- 
leged that  Charles  H.  Graham,  the  father  of  the  complain- 
ants, died  intestate  on  June  19,  1902,  seised  of  certain  real 
estate  situated  in  Jasper  county;  that  he  derived  title  to  the 
same  on  February  1,  1893,  from  his  father,  Thomas  Graham, 
and  that  on  December  26,  1893,  Charles  H.  Graham  and  his 
wife  executed  a  deed  of  conveyance  therefor  to  his  mother. 
Rebecca  Graham,  who  on  January  5,  1894,  conveyed  the  same 
to  the  defendant,  Anna  Jolly ;  that  both  of  said  last-mentioned 
conveyances  were  without  consideration,  were  merely  color- 
able and  never  intended  to  convey  any  interest  in  said  prem- 
ises to  the  grantees;  that  subsequent  to  the  execution  of  said 
deeds  Charles  H.  Graham  remained  in  the  possession  of  said 
real  estate,  received  the  rents  and  profits  therefrom,  and 
paid  the  taxes  thereon,  and  if  the  said  Anna  Jolly  derived  any 
interest  in  the  same  by  virtue  of  said  deeds,  she  held  it  in 
trust  for  the  said  Charles  H.  Graham  and  his  heirs  at  law. 
It  is  also  alleged  that  the  said  Anna  Jolly  executed  a  deed 
conveying  said  premises  back  to  the  said  Charles  H.  Graham, 
which  deed  has  been  lost;  also  that  said  Charles  H.  Graham 
died  seised  of  the  premises  in  question,  and  the  complain- 
ants, as  his  children  and  heirs,  are  the  owners  thereof  in 
equal  shares.  The  prayer  is  that  said  deeds  of  conveyance 
from  Charles  H.  Graham  to  Rebecca,  and  from  the  latter  to 
the  defendant,  Anna  Jolly,  be  set  aside  as  clouds  upon  the 
title  of  the  complainants,  and  for  partition.  The  hearing 
was  upon  bill,  answer,  replication  and  proofs,  and  the  court 
rendered  a  decree  granting  the  prayer  of  the  bill,  from  which 
this  writ  of  error  has  been  sued  out. 
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Thomas  Graham,  the  father  of  Charles  IT.  and  grand- 
father of  the  complainants  below,  was  the  owner  of  land  in 
Jasper  county,  this  state,  including  that  here  in  controversy. 
On  March  7,  1892,  intending  to  divide  his  lands  between  his 
children,  he  made  certain  deeds,  among  others  one  to  his 
son  Charles  H.  for  the  north  half  of  the  northwest  quarter 
'^^^  and  the  north  half  of  the  south  half  of  the  northwest  quar- 
ter of  section  31,  township  8  north,  range  9  east,  in  said 
county,  being  the  same  lands  described  in  the  complainants' 
bill.  These  deeds  were  never  delivered  by  Thomas  Graham, 
but  retained  by  him  to  the  time  of  his  death,  which  occurred 
on  the  fifteenth  day  of  July,  1892.  His  wife,  Rebecca  Gra- 
ham, did  not  join  him  in  the  execution  of  the  same,  but  after 
his  death  signed  and  attempted  to  deliver  the  deeds  to  the 
respective  grantees  therein  named,  giving  to  Charles  H.  the 
one  to  him,  as  above  stated.  That  deed  described  the  home- 
stead of  the  father,  Thomas  Graham,  and  after  his  death 
and  the  delivery  of  the  deed  to  Charles  H.  by  his  mother, 
he,  together  with  her,  Rebecca  Graham,  and  his  sister,  Anna 
Jolly,  the  plaintiff  in  error,  and  his  own  wife,  continued  to 
reside  thereon  for  a  period  of  five  years,  during  which  time 
the  children,  the  complainants  in  this  bill,  were  born.  Differ- 
ences arose  in  the  family,  resulting  in  quarrels  and  disagree- 
ments between  himself  and  wife  and  between  her  and  the 
mother  and  sister,  which  finally  resulted  in  the  wife's  aban- 
donment of  the  home.  The  cause  of  their  disagreement  and 
the  responsibility  therefor  need  not  now  be  discussed  nor  con- 
sidered. It  is  very  clear  that  the  wife  lived  unhappily  in  the 
home,  and  complained  that  both  her  husband  and  his  sister, 
Anna,  mistreated  her  in  such  a  Avay  as  to  render  her  life  mis- 
erable. About  the  time  the  deed  of  February  1,  1893,  was 
delivered  to  Charles  H.  Graham,  his  wife  left  him  and  re- 
turned to  her  parents,  and  he  became  exceedingly  anxious 
lest  she  should  involve  him  in  a  suit  for  separate  maintenance 
or  for  a  divorce  with  alimony,  and  the  property  in  question  be 
taken  from  him  or  encumbered,  and  he  made  earnest  efforts 
to  secure  her  return,  procuring  the  ani  of  friends  and  neigh- 
bors to  that  end.  He  said  he  did  not  care  for  her  nor  for  her 
return,  but  did  not  want  his  property  to  fall  into  her  hands 
nor  the  hands  of  her  family.  He  succeeded  in  inducing  her 
to  return  to  him,  and  thereafter,  by  persuasion,  induced  her 
to  join  him  in  a  deed  of  conveyance  to  his  mother,  Rebecca. 
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'^^  The  evidence  shows  that  he  then  declared  if  he  could  get 
her  to  sign  the  deed  so  as  to  get  title  out  of  him,  he  did  not 
care  what  took  place.  He  used  persuasive  arguments  to  in- 
duce her  to  join  him  in  that  deed,  telling  her  that  his  mother 
felt  that  the  home  place  should  be  hers  and  that  she  was  with- 
out a  home,  and  that  in  his  opinion  it  would  harmonize  mat- 
ters between  them  if  the  deed  was  made.  The  deed  was  ex- 
ecuted on  December  26,  1893,  and  the  families  continued  to 
reside  in  the  homestead,  the  title  remaining  in  the  mother 
until  January  5,  1894,  when  she,  with  the  consent  of  Charles 
H.,  conveyed  it  to  the  plaintiff  in  error.  Thereafter,  in  the 
year  1895,  Charles  H.  and  his  wife  finally  separated  and  she 
obtained  a  divorce  against  him.  The  mother  died  January 
22,  1900,  and  the  premises  continued  to  be  occupied  by  Charles 
H.  and  his  sister,  the  plaintiff  in  error,  until  the  spring  of 
1902,  when  he  went  west  and  died  June  19th  of  that  year. 

In  this  litigation  the  parties  seem  to  concede  that  the  legal 
title  to  the  premises  in  controversy  vested  in  Charles  H. 
by  virtue  of  the  deed  executed  by  his  father,  Thomas  Gra- 
ham, signed  by  his  mother  and  delivered  after  the  death  of 
the  grantor.  On  that  concession  it  is  insisted  on  behalf  of 
the  plaintiff  in  error  that  the  decree  of  the  circuit  court  is 
erroneous,  because  of  the  evidence  failing  to  show  that  the 
deeds  from  Charles  H.  to  Rebecca  and  from  her  to  the  plain- 
tiff in  error  were  merely  colorable  and  not  intended  to  con- 
vey the  title  to  the  grantees  therein  named;  also  that  the 
evidence  shows  that  those  conveyances  were  made  and  pro- 
cured to  be  made  by  Charles  H.  Graham,  the  father  of  the 
complainants  below,  for  the  fraudulent  purpose  of  putting 
the  property  out  of  his  hancjs  to  defeat  the  marital  rights  of 
his  wife  in  case  she  should  sue  him  for  separate  maintenance 
or  for  a  divorce  and  alimony,  which  being  true,  a  court  of 
equity  will  not  set  aside  those  deeds  on  his  application  or 
that  of  the  complainants,  his  heirs.  We  think  the  evidence 
clearly  shows  that  the  conveyances  in  question  were  exe- 
cuted without  consideration.  It  does  clearly  appear  that  the 
'^^^  intention,  both  of  the  grantor  and  grantees  in  those  deeds, 
was  to  vest  title  in  the  latter.  We  are  also  convinced  that 
the  sole  object  and  purpose  of  the  grantor,  Charles  H.  Gra- 
ham, in  making  the  deed  to  his  mother  and  afterward  con- 
senting that  the  property  should  be  conveyed  to  his  sister, 
was  for  the  purpose  of  cheating  and  defrauding  his  wife. 
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This  being  true,  the  conveyances  became  binding  upon  the 
grantor,  Charles  H.,  and  all  parties  in  privity  with  him. 
Having  conveyed  the  property  for  the  fraudulent  purj)ose  of 
defeating  the  rights  of  his  wife,  the  law  will  leave  him  where 
he  placed  himself.  Both  his  mouth  and  that  of  his  heirs  are 
closed  to  question  the  validity  of  the  conversance:  Miller  v. 
Marckle,  21  111.  152;  Kirkpatrick  v.  Clark/l32  111.  342,  22 
Am.  St.  Rep.  531,  24  N.  E.  71,  8  L.  R.  A.  511;  Jones  v. 
Jones,  213  111.  228,  72  N.  E.  695.  The  law  will  not  permit  a 
party  to  deliberately  put  his  property  out  of  his  control  for 
a  fraudulent  purpose,  and  then,  through  the  intervention  of 
a  court  of  equity,  regain  the  same  after  his  fraudulent  pur- 
pose has  been  accomplished.  And  this  rule  applies  not  only 
to  him,  but  to  his  heirs  and  assigns.  There  is  nothing  in  this 
record  upon  which  to  base  the  claim  that  by  the  deeds  a  trust 
relation  was  created  between  the  parties.  The  purpose,  as 
we  have  already  said,  was  to  place  the  title  beyond  the  reach 
of  the  wife  of  the  grantor,  and  no  trust  was  or  could  be 
thereby  created.  There  is  not  here  even  an  agreement  to 
reconvey  to  Charles  H.,  nor  is  there  any  promise  in  writing 
that  the  property  was  to  be  held  for  his  benefit  or  for  the 
benefit  of  his  heirs.  The  court  erred  in  granting  the  relief 
prayed  upon  the  ground  that  as  between  these  parties  the 
deeds  sought  to  be  set  aside  as  clouds  upon  the  complainants' 
title  were  merely  colorable,  and  did  not  vest  the  title  in  the 
plaintiff  in  error. 

Nor  are  we  able  to  agree  with  the  learned  chancellor  that 
the  testimony  in  this  record  justifies  the  conclusion  that  the 
plaintiff  in  error,  Anna  Jolly,  did  in  fact  deliver  a  deed  to 
Charles  H.,  during  his  lifetime,  reconveying  the  premises 
to  him.  We  have  given  careful  consideration  to  this  conten- 
tion ^^'^  on  behalf  of  the  complainants  below,  and  find  the 
evidence,  to  say  the  least,  so  conflicting  and  unsatisfactory  as 
to  be  wholly  insufficient  to  authorize  a  decree  devesting  the 
plaintiff  in  error  of  her  title.  In  the  first  place,  there  is  an 
entire  absence  of  proof  of  the  existence  of  any  such  deed — 
that  is,  no  witness  testifies  to  having  knowledge  of  the  exe- 
cution, acknowledgment  or  delivery  of  any  deed  of  convey- 
ance from  Anna  Jolly  to  Charles  II.  Graham,  or  to  having 
seen  such  a  deed  or  having  other  personal  knowledge  of  its 
existence.  Two  witnesses  testify  to  declarations  by  the  plain- 
tiff in  error  to  the  effect  that  she  made  a  deed  back  to  her 
brother,  but  the  testimony  of  these  witnesses  is  vague  and 
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more  or  less  uncertain,  while  she  testifies  positively  that 
she  never  made  such  a  statement,  and  as  to  one  of  the  wit- 
nesses she  is  corroborated  by  her  daughter,  who  was  present 
at  the  time  of  the  alleged  statement.  Several  witnesses  tes- 
tified that  Charles  II.  stated  shortly  prior  to  his  going  west 
that  the  title  to  the  land  was  in  his  sister,  Mrs.  Jolly,  and 
we  think  the  clear  preponderance  of  the  evidence  is  that  no 
attempt  was  made  by  the  plaintiff  in  error  to  reconvej'^  the 
land  to  Charles  H.,  but  that  the  legal  title  continued  in  her 
after  his  death  and  to  the  present  time.  There  is  abundant 
evidence  in  the  record  to  the  effect  that  he  claimed  to  be  the 
owner  of  the  land,  and  that  she  admitted  that  fact,  but  the 
same  evidence  which  proves  these  facts  also  proves  that  he 
had  fraudulently  placed  the  title  in  her  for  the  purpose  of 
defrauding  his  wife,  as  above  stated. 

Our  conclusion  is,  that  if  the  title  became  legally  vested 
in  Charles  H.  Graham,  it  passed  by  his  deed  to  his  mother  and 
by  her  deed  to  the  plaintiff  in  error,  and  that  because  of  his 
fraudulent  purpose  in  so  conveying  the  title  a  court  of  equity 
cannot  set  aside  and  annul  those  deeds  at  the  instance  of  the 
complainants,  his  heirs,  and  that  the  decree  below  cannot  be 
sustained  upon  the  ground  that  there  was  a  reconveyance 
of  the  title  to  him  by  plaintiff  in  error,  for  the  want  of  com- 
petent and  sufficient  evidence  to  sustain  that  contention. 

656  y^Q  Q^YQ  Qf  ^Y^Q  opinion,  however,  that  the  title  to  the 
lands  here  in  controversy  never  became  legally  vested  in  the 
father  of  the  complainants  below,  Charles  H.  Graham.  The 
deed  from  his  father  to  him  was  never  delivered  by  the 
father,  and  it  is  too  clear  for  argument  that  under  the  evi- 
dence in  this  case  his  widow,  Rebecca  Graham,  could  not 
legally  deliver  it  after  her  husband's  death.  It  is  true  coun- 
sel on  either  side  say  they  do  not  wish  to  question  the  legal- 
ity of  the  title  in  Charles  H.,  and  manifestly,  in  the  view 
which  they  take  of  the  case,  it  was  to  their  interest  to  make 
no  contest  on  that  question.  The  rights  of  both  parties  on 
the  bill  and  answer  depended  upon  the  validity  of  that  title; 
but  in  the  view  we  take  of  the  case  these  minor  complain- 
ants ought  not  to  be  precluded  by  any  agreement  or  consent 
as  to  the  validity  of  that  title,  but  may  base  their  claim  to  an 
undivided  interest  in  the  lands  of  their  grandfather  through 
their  father,  Charles  H.  Graham,  and  repudiate  the  deed  of 
conveyance  set  up  in  the  bill. 
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For  the  reasons  stated  the  decree  of  the  circuit  court  will 
be  reversed  and  the  cause  remanded  to  that  court  for  further 
proceedings  in  conformity  with  the  views  here  expressed. 


Conveyances  by  a  husband  to  defraud  his  wife  are  discussed  in  the 
note  to  Collins  v.  Collins,  83  Am.  St.  Rep.  411-423.  The  general  rule  is, 
that  a  fraudulent  conveyance  is  valid  as  between  the  parties,  and  the 
law  provides  no  remedy  to  either  of  them,  if  in  pari  delicto,  either  to 
disturb  or  enforce  it:  See  Kirby  v.  Raynes,  138  Ala.  194,  100  Am.  St. 
Rep.  39,  and  cases  cited  in  the  cross-reference  note  thereto;  Baldwin 
V.  Williams,  74  Ark.  316,  109  Am.  St.  Rep.  81, 


COON  V.   WILSON. 

[222  111.  633,  78  N.   E.   900.] 

HOMESTEADS — Conveyance  of  by  Husband  to  Wife. — If  the 

statute  provides  that  no  conveyance  of  the  homestead,  not  subscribed 
by  the  householder  and  his  wife,  shall  be  valid  unless  possession  is 
abandoned  or  given  pursuant  to  the  conveyance,  possession  of  a  home- 
stead under  a  deed  not  signed  by  the  wife  is  given  pursuant  to  the  con- 
veyance, whenever  the  possession  would  not  have  been  delivered  except 
for  the  conveyance  and  no  other  reason  appears  for  such  delivery  of 
possession,  no  matter  what  length  of  time  or  what  circumstances  inter- 
vene between  the  execution  of  the  deed  and  the  delivery  of  possession, 
(p.  443.) 

HOMESTEADS — Conveyance  of  by  Husband  to  Wife. — Under 
a  statute  providing  that  no  conveyance  of  the  homestead,  not  sub- 
scribed by  the  householder  and  his  wife,  shall  be  valid  unless  posses- 
sion is  abandoned  or  given  pursuant  to  the  conveyance,  if  a  husband 
for  an  adequate  consideration  conveys  a  homestead  occupied  by  him- 
self and  his  wife,  to  her,  but  the  deed  is  inoperative  because  not 
signed  by  her,  and  they  thereafter  continue  to  reside  on  the  premises 
for  nine  years,  when  they  take  up  their  abode  elsewhere,  and  there- 
after she  leases  the  property  to  tenants,  there  is  a  sufficient  delivery  of 
possession  to  her  pursuant  to  the  conveyance  to  vest  title  in  her.  In 
such  case  it  is  not  necessary  that  possession  should  be  given  at  any 
particular  time  after  the  execution  of  the  deed,  or  that  delivery  of 
possession  should  be  so  connected  with  the  execution  and  delivery  of 
the  deed  as  to  constitute  one  and  the  same  transaction,     (p.  443.) 

W.  A.  Covey,  for  the  appellants. 

Brown,  Wheeler,  Brown  &  Hay  and  Nortrup  &  Williams, 
for  the  appellee. 

«»«  SCOTT,  C.  J.  For  a  valuable  and  adequate  consid- 
eration Coon  conveyed  the  real  estate,  which  was  occupied 
by  himself  and  wife  as  a  homestead,  to  his  wife  by  deed 
in  1893.     By  the  provisions  of  section  4  of  the  exemption 
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act  that  deed,  not  having  been  subscribed  and  properly 
acknowledged  by  the  wife,  was  inoperative  as  to  the  home- 
stead estate  unless  possession  wa  abandoned  "or  given  pur- 
suant to  the  conveyance."  After  the  conve^'^ance  was  made, 
Coon,  with  his  wife,  continued  to  reside  on  the  premises 
until  May,  1902,  when  the3'  took  up  their  abode  elsewhere, 
and  thereafter  *^''  this  property  was  occupied  by  tenants, 
who  rented  from  the  wife,  until  October  29,  1903,  when 
she  sold  the  real  estate  to  Castleberry  and  Howell,  who  im- 
mediately went  into  possession,  taking  a  bond  for  a  deed 
signed  by  both  Coon  and  his  wife,  but  which  recites  that 
the  purchase  was  made  from  the  wife.  It  is  apparent  that 
prior  to  the  time  when  Velarie  Coon's  vendees  entered  into 
the  premises  under  their  contract  of  purchase  the  pos- 
session of  the  property  had  been  given  to  her  by  her  hus- 
band, and  that  she  had  received  such  possession  at  or 
subsequent  to  the  time  when  she  and  her  husband  ceased 
to  occupy  the  realty  as  a  place  of  residence.  Whether  that 
possession  had  been  given  "pursuant  to  the  conveyance" 
is  a  question  which  must  be  here  determined. 

Appellee  contends  that  the  execution  and  delivery  of  the 
conveyance,  and  the  delivery  of  possession  in  pursuance 
thereof,  which  are  contemplated  by  the  statute,  must  be  one 
and  the  same  transaction;  that  the  delivery  of  possession 
must  be  so  near  in  point  of  time  to  the  execution  and  deliv- 
ery of  the  conveyance  as  to  show  one  continuous  transaction, 
or  that  when  delivery  is  long  deferred,  such  future  delivery 
must  have  been  contemplated  and  provided  for  by  the  par- 
ties to  the  conveyance  at  the  time  of  the  execution  and  de- 
livery thereof. 

Appellee  relies  principally  upon  certain  expressions  used 
by  this  court  in  the  cases  of  Eldridge  v.  Pierce,  90  111,  474, 
Willard  v.  Masterson,  160  111.  443,  43  N.  E.  771,  Gray  v. 
Schofield,  175  111.  36,  51  N.  E.  684,  Davis  v.  McCullouch, 
192  111.  277,  61  N.  E.  377,  and  Strayer  v.  Dickerson,  205  111. 
257,  68  N.  E.  767.  It  is  conceded  by  counsel  for  the 
trustee,  however,  that  neither  of  these  authorities  is  directly 
in  point.  The  question  here  presented  did  not  arise  in  either 
case,  and  for  that  reason  the  language  relied  upon  should 
not  control. 

In  our  judgment,  possession  is  "given  pursuant  to  the 
conveyance"  when  it  is  given  by  reason  or  on  account  of  the 
conveyance  having  been  made,  and  not  by  reason  or  on  ac- 
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count  of  some  other  circumstance.  If  the  possession  would 
*^^  not  have  been  delivered  except  for  the  making  of  the 
conveyance,  and  no  adequate  reason  appears  for  the  pos- 
session being  delivered  except  the  making  of  the  convey- 
ance, then  the  possession  is  to  be  regarded  as  having  been 
given  pursuant  to  the  convej^ance,  no  matter  what  length 
of  time  or  what  circumstances  intervene  the  execution  of  the 
deed  and  the  change  in  the  possession. 

Velarie  Coon  entered  into  possession  of  the  premises  by 
virtue  of  the  deed  made  to  her  by  her  husband,  and  it  does 
not  appear  from  the  evidence  in  this  record  that  the  transfer 
of  the  possession  from  him  to  her  was  occasioned  by  any- 
thing which  would  lead  to  a  change  in  the  possession  other 
than  the  execution  of  that  deed.  Whenever  the  possession 
was  given  pursuant  to  the  conveyance  the  deed  became  oper- 
ative as  to  the  homestead  estate,  and  having  been  so  given  at 
a  time  prior  to  the  date  when  the  petition  in  bankruptcy  was 
filed,  the  title  vested  in  Velarie  Coon  at  such  prior  time,  and 
did  not  pass  to  the  trustee  by  virtue  of  the  bankruptcy  pro- 
ceedings. 

Section  4  of  the  exemption  act  does  not  require  that  the 
possession  should  be  given  within  any  particular  time  after 
the  execution  of  the  deed,  or  that  the  delivery  of  the  posses- 
sion should  be  so  connected  with  the  execution  and  delivery 
of  the  deed  as  to  be  regarded  as  a  part  of  the  same  trans- 
action, and  there  is  no  warrant  for  reading  such  provisions 
into  this  law. 

Appellee  was  without  title  to  any  part  of  the  premises 
described  in  the  bill,  and  for  this  reason  the  decree  of  the 
circuit  court  will  be  reversed  and  the  cause  remanded  to  that 
court,  with  directions  to  dismiss  the  bill  for  want  of  equity. 


A  Conveyance  of  a  Homestead  by  a  Husband  to  His  Wife  need  not, 
according  to  perhaps  the  better  rule,  be  joined  in  nor  executed  by  her: 
Kindley  v.  Spraker,  72  Ark.  228,  105  Am.  St.  Rep.  32;  note  to  Jerdee 
V.  Furbush,  95  Am.  St.  Rep.  923-926.  Compare,  however,  Robertson 
V.  Tippie,  209  111.  38,  101  Am.  St.  Rep.  217.  The  sufficiency  of  the 
joinder  of  husband  and  wife  in  a  conveyance  of  her  real  estate  is 
considered  in  the  note  to  Peter  v.  Byrne,  97  Am.  St.  Rep.  384-592. 


CASES 
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BLUMER  V.  IOWA  RAILROAD  LAND  COMPANY. 

[129  Iowa,  32,  105  N.  W.  342.] 

PUBLIC  LANDS — Railroad  Grants — Adverse  Possession. — Pub- 
lic land  granted  to  and  earned  by  a  railroad  company  is  subject  to 
adverse  possession,  though  not  certified  to  such  company  by  the  land 
department  of  the  government,     (pp.  446,  447.) 

PUBLIC  LANDS — Possession  in  Qood  Faith. — The  possession 
of  an  entryman  on  public  lands,  as  against  another  claimant  of  the 
same  lands,  will  be  presumed  to  be  in  good  faith,  if  he  goes  into  posses- 
sion under  an  approved  application,  and  legal  advice  that  he  has  a 
right  to  such  possession,  and  thereafter  complies  with  the  law  in  rela- 
tion to  cultivation.  This  presumption  is  not  overcome  by  the  fact 
that  his  previous  application  for  such  lands  has  been  canceled, 
(pp.  447,  448.) 

PUBLIC  LANDS — ^Adverse  Possession  by  Entryman. — The 
claim  of  one  who  enters  land  with  the  purpose  of  acquiring  title 
from  the  government  by  compliance  with  its  laws  is  quite  as  hostile, 
as  to  all  others,  as  though  patent  had  been  issued,  although  such  claim 
is  subservient  to  the  government,     (p.  450.) 

PUBLIC  LANDS — Adverse  Possession. — Statute  of  Limitations 
runs  in  favor  of  an  occupant  of  government  lands  under  an  approved 
application  therefor,  from  the  time  he  thus  enters  into  possession, 
rather  than  from  the  time  when  he  becomes  entitled  to  a  patent  for  the 
land.     (p.  451.) 

C.  A.  Clark  &  Son  and  W.  G.  Clark,  for  the  appellant. 
Lohr,  Gardner  &  Lohr,  for  the  appellee. 

^^  LADD,  J.  The  forty  acres  of  land  in  controversy  are 
located  within  the  place  limits  of  the  grant  for  the  benefit 
of  the  Dubuque  and  Sioux  City  Railroad  Company  afterward 
transferred  to  the  Iowa  Falls  and  Sioux  City  Railroad  Com- 
pany, under  the  act  .of  Congress,  approved  May  15,  1856. 
The  road  was  completed  prior  to  1872,  and,  though  this  tract 

(444) 
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was  included  in  the  list  certified  to  the  state,  approval  was 
delayed  by  the  assertion  of  title  to  it  under  the  swamp  land 
act  until  1878.  In  1883  John  Carraher  applied  to  the  local 
land  oflSce  at  Des  Moines  to  enter  it  under  the  timber 
culture  act,  but  his  application  was  rejected,  owing  to  con- 
flict with  the  grant  to  the  railroad  company,  and  the  decision 
was  affirmed  by  the  commissioner  of  the  general  land  office 
in  December  of  the  same  year.  He  then  appealed  to  the 
Secretary  of  the  Interior,  by  whom  the  previous  decisions 
were  approved  June  17,  1891. 

In  the  meantime  the  company  had  filed  (1885)  selec- 
tions of  land,  including  this,  in  the  local  land  office,  as  in- 
uring to  it,  under  the  grant,  and  these  were  accepted  by  the 
register  and  receiver  and  certified  to  the  commissioner,  but 
under  the  practice  of  the  department  could  not  be  passed  on 
until  Carraher 's  appeal  had  been  disposed  of,  and  when 
reached  in  January,  1893,  this  land,  through  oversight  or 
other  cause,  was  omitted  from  the  certification  to  the  com- 
pany. In  1888  Carraher  presented  a  second  application  for 
the  same  land  to  the  register  and  receiver,  and  procured  the 
following  receipt: 

"Timber  Culture. 

"Receiver's  Receipt  No.  607,  Application  No.  607. 

"Receiver's  Office,  Des  Moines,  Iowa. 

"May  31st,  1888. 
"Received  of  John  Carraher  the   sum   of  nine   dollars 

cents,  being  the  amount  of  fee  .and  compensation  of 

**  register  and  receiver  for  the  entry  of  northeast  of  N.  E. 
quarter  of  section  one  in  township  89  of  range  46,  under  the 
first  section  of  the  act  of  Congress,  approved  June  14th, 
1878,  entitled  'An  act  to  amend  an  act  entitled  "An  act  to 
encourage  the  growth  of  timber  on  the  Western  prairies."  ' 
"$9.00.  M.  V.  McHENRY, 

"Receiver." 

This  was  forwarded  to  him  by  his  attorney,  accompanied 
by  a  letter: 

"Sioux  City,  Iowa,  June  2,  1888. 
"Mr.  John  Carraher — My  Dear  Sir:  I  have  the  pleasure 
of  handing   you   herewith   your   timber   culture   entry   re- 
ceiver's receipt  No.  607  for  N.  E.  l^  of  N.  E.  i/4,  1,  89,  46. 
"Respectfully, 

"GEO.  W.  WAKEFIELD. 
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"P.  S.  You  can  take  possession  and  proceed  to  comply 
with  the  timber  culture  laws." 

He  proceeded  at  once  to  comply  with  the  timber  culture 
act,  and  was  in  possession  of  the  land  from  that  time  until 
his  death  in  1901,  since  which  time  plaintiff,  to  whom  Car- 
raher  conveyed  it  a  few  days  before  he  died,  has  been  in 
possession.  Some  question  is  made  as  to  the  character  of 
this  possession,  but,  without  reviewing  the  evidence,  it  is 
sufficient  to  say  that  we  think  it  such  as  is  required  to  con- 
stitute adverse  possession,  provided  it  shall  be  construed  to 
have  been  in  good  faith  and  under  claim  of  right  or  color 
of  title.  The  defendant  acquired  whatever  interest  in  the 
land  the  railroad  company  had,  or  might  obtain,  in  1887, 
and  the  correspondence  between  the  parties  indicates  that 
it  had  overlooked  its  claim  thereto,  and  did  not  receive 
paper  title  until  January,  1903.  This  action  was  begun 
October  23,  1902,  and  the  ultimate  issue  to  be  determined 
is  whether  defendant  has  lost  title  through  the  adverse 
possession  of  the  plaintiff  and  his  grantor.  It  is  conceded 
that  the  grant  to  the  railroad  company  was  in  praesenti,  and 
as  the  company  had  earned  the  land  and  all  contests  pend- 
ing before  the  land  department  had  been  disposed  of  prior 
to  1892,  its  ownership  for  the  ten  ^^  years  preceding  the 
commencement  of  the  action  was  such  as  to  be  subject  to 
the  doctrine  of  adverse  possession:  Deseret  Salt  Co.  v. 
Tarpey,  142  U.  S.  241,  12  Sup.  Ct.  Rep.  158,  55  L.  ed. 
999;  Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  532,  24  Sup.  Ct. 
Rep.  166,  48  L.  ed.  29.1 ;  Iowa  Railroad  Land  Co.  v.  Fehring, 
126  Iowa,  1,  101  N.  W.  120,  and  cases  cited. 

Some  claim  is  made  that  this  case  is  distinguishable  from 
those  first  cited,  in  that  before  certification  in  1903,  the 
land  department  ascertained  that  the  tract  was  not  with- 
in six  miles  of  mineral  claims,  and  therefore  asserted  active 
jurisdiction  in  determining  whether  it  was  within  an  ex- 
ception contained  in  the  grant.  This  was  a  mere  matter  of 
detail  in  connection  with  the  certification,  and  did  not  tend 
to  show  that  the  company  had  not  acquired  ownership  under 
the  grant  thirty  years  previous,  or  that  it  might  not  have 
obtained  the  certificate  at  any  time  after  1891.  On  the  con- 
trary, the  investigation  resulted  in  confirming  such  owner- 
ship during  this  long  period.  As  observed  in  Barden  v. 
Northern  Pac.  R.  Co.,  154  U.  S.  288,  14  Sup.  Ct.  Rep.  1030, 
38  L.  ed.  992:  "The  delay  of  the  government  in  issuing  a 
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patent  does  not  affect  the  power  of  the  company  to  assert  in 
the  meantime,  by  possessory  action,  its  rights  to  lands  which 
are  in  fact  nonmineral. "  This  was  a  direct  action  by  the 
railroad  company  to  recover  the  lands  under  the  grant,  and 
is  not  otherwise  in  point.  All  held  in  St.  Paul  etc.  R.  Co.  v. 
Olson,  87  Minn.  117,  94  Am.  St.  Rep.  693,  91  N.  W.  294,  was 
that  in  computing  the  period  of  the  statute  of  limitations, 
the  time  a  contest  between  tlie  parties  was  pending  before 
the  land  department  of  the  government  should  be  excluded. 
The  act  of  Congress  approved  March  3,  1887,  providing  for 
the  adjustment  of  railroad  grants,  did  not  purport  to  dis- 
turb the  ownership  of  lands  already  earned,  and,  moreover, 
there  was  no  showing  that  any  readjustment  of  this  grant 
was  attempted.  The  case  is  within  the  rule  of  the  decisions 
cited,  and  the  defendant 's  title  has  been  such  as  to  be  sub- 
ject to  adverse  possession  at  least  since  1891. 

^^  2.  Counsel  for  appellant  first  contend  that  the  pos- 
session of  Carraher  was  not  in  good  faith.  At  the  time  he 
filed  his  last  application  under  the  tree  culture  act  the  ap- 
peal from  the  rejection  of  his  first  application  had  been 
pending  nearly  five  years.  His  second  application  was  re- 
ceived in  1888,  and  not  until  three  years  thereafter  did  the 
Secretary  of  the  Interior  affirm  the  decisions  rejecting  the 
first.  At  that  time  the  filing  of  the  second  application  was 
ordered  to  be  canceled,  but  whether  Carraher  was  advised 
of  this  is  not  disclosed.  Not  having  been  accorded  a  hear- 
ing nor  given  any  previous  notice  of  the  department's  in- 
tention to  cancel  his  entry,  it  is  not  to  be  inferred  that  he 
was  subsequently  informed  of  what  had  been  done :  See 
Wilbur  V.  Cedar  Rapids  etc.  Ry.  Co.,  116  Iowa,  65,  89  N. 
W.  101,  and  cases  cited.  He  subdued  the  soil  and  under- 
took to  plant  and  cultivate  the  trees  as  required  by  the  act 
of  Congress,  and  there  is  no  ground  for  saying  that  he  was 
not  acting  in  good  faith,  save  this  knowledge  of  the  ad- 
verse decision  on  his  first  application  in  1891.  He  was  not 
claiming  under  that,  but  by  virtue  of  the  receipt  which  had 
been  obtained  in  1888,  and  under  which,  for  all  that  ap- 
pears, he  supposed  he  might  acquire  the  land.  That  he 
was  mistaken  can  make  no  difference,  so  long  as  he  hon- 
estly believed,  though  mistakenly,  that  lie  had  the  right 
to  acquire  the  land  under  the  tree  culture  act.  He  had 
the  assurance  of  his  attorney,  who  was  a  judge  of  the 
district  court  when  the  letter  was  written,  and  this,  with 
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the  acceptance  of  his  application  at  the  local  land  office, 
might  well  have  convinced  him  of  such  right. 

The  entire  doctrine  of  adverse  possession  is  based  upon 
the  existence  of  defective  titles;  for  where  titles  are  good 
there  is  no  occasion  for  invoking  it.  The  case  differs  from 
Litchfield  v.  Sewell,  97  Iowa,  247,  66  N.  W.  104,  in  that 
there  defendant  knew  he  had  no  right  to  the  land,  while 
here  the  fair  inference  to  be  drawn  from  the  evidence  is 
that  Carraher  supposed  he  had  been  accorded  the  right  to 
earn  it  under  the  tree  culture  act:  See  Coleman  v.  Billings, 
89  111.  183;  Barrett  ^"^  v.  Stradl,  73  Wis.  385,  9  Am.  St. 
Rep.  795,  41  N.  W.  439,  Good  faith  is  to  be  presumed, 
and  we  think  the  evidence  insufficient  to  justify  a  finding  to 
the  contrary. 

3.  The  plaintiff's  claim  of  right,  for  the  time  required 
to  acquire  title  under  the  timber  culture  act  at  least,  was 
subservient  to  that  of  the  government,  and  since  then  the 
period  of  the  statute  of  limitations  has  not  run.  The  con- 
trolling question,  then,  is  whether  the  statutory  period  shall 
be  computed  from  the  time  possession  was  taken  under 
the  receiver's  receipt  or  from  the  time  he  might  have  so 
complied  with  the  laws  which  entitle  the  applicant  to  a 
patent.  In  other  words,  is  the  claim  of  right  sufficient  if 
against  all,  save  the  government,  or  must  the  claim  be 
that  of  entire  ownership,  and  therefore  against  the  world? 
The  possession  of  Carraher  was  taken  for  the  purpose  of 
devesting  the  government  of  title  by  complying  with  the 
provisions  of  the  timber  culture  act,  and  was  necessarily 
hostile  to  all  others. '  In  effect,  he  conceded  ownership  by 
the  government,  which,  unless  he  executed  his  purpose, 
would  continue.  It  was  an  admission  that  the  United 
States,  rather  than  himself,  held  the  fee  and  was  entitled 
to  retain  it  for  the  eight  years  required  by  the  law  for 
him  to  earn  it:  See  act  of  Congress  approved  June  14, 
1878.  His  first  occupancy  was  under  the  second  entry,  in 
1888,  at  which  time  the  land  had  been  earned  by  the  rail- 
road company,  and  as  the  grant  was  in  praesenti,  it  or  its 
grantee  could  have  maintained  ejectment  against  him  at  any 
time  within  the  period  of  limitation.  When,  if  ever,  did 
this  period,  which  is  ten  years  in  this  state,  begin  to  run? 
If  after  Carraher  might  have  earned  and  acquired  title  un- 
der the  timl  er  culture  act,  then  the  period  had  not  expired 
when  this  action  was  begun;  if  when  he  entered  into  pos- 
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session  under  the  receiver's  receipt,  then  it  has  run,  and 
plaintiff's  title  should  be  quieted.  In  Cole  v.  Des  Moines 
Valley  R.  Co.,  76  Iowa,  185,  40  N.  W.  711,  title  Avas  quieted 
in  the  plaintiff,  though  his  entry  had  been  canceled,  but  he 
had  been  ^*  in  adverse  possession  more  than  ten  A'ears 
subsequent  to  the  lapse  of  time  within  which  he  might  have 
earned  the  homestead.  The  same  is  true  of  Wilbur  v.  C. 
R.  &  M.  R.  R.  Co.,  116  Iowa,  65,  89  N.  W.  101. 

The  supreme  court  of  Nebraska,  without  deciding  that 
the  running  of  the  statute  might  not  begin  sooner,  held,  in 
Carroll  v.  Patrick,  23  Neb.  834,  37  N.  W.  671,  that  "a 
land  officer's  certificate,  therefore,  under  our  statute,  is 
color  of  title.  As  between  individuals,  the  statute  of  limi- 
tations begins  to  run  from  the  time  the  party  entering  the 
land  did  all  that  w^as  required  of  him  to  perfect  his  pur- 
chase." At  such  time  the  claim  is  that  of  ownership  and 
apparently  all  lacking  is  the  paper  title.  It  has  ceased  to 
be  subservient  to,  and  has  become  adverse  to,  the  govern- 
ment: See  Chicago  etc.  R.  Co.  v.  AUfree,  64  Iowa,  500,  20 
N.  W.  779.  If,  in  fact,  earned,  the  government  retains  but 
the  .naked  legal  title,  and  the  claimant  has  become  the  real 
owner.  The  land  is  then  segregated  from  the  pu!)lic  do- 
main, and  has  become  private  property:  Durham  v.  Huss- 
man,  88  Iowa,  29,  55  N.  W.  11 ;  Nichols  v.  Council,  51  Ark. 
26,  14  Am.  St.  Rep.  20,  9  S.  W.  305;  Cavender  v.  Smith, 
3  G.  Greene,  349,  56  Am.  Dec.  541;  Cady  v.  Eighmey,  54 
Iowa,  615,  7  N.  W.  102;  Steele  v.  Boley,  6  Utah,  308,  22 
Pac.  311;  Wirth  v.  Branson,  98  U.  S.  118,  25  L.  ed.  86; 
Stark  V.  Starr,  6  Wall.  402,  18  L.  ed.  925.  But  it  is  not 
essential  that  the  land  be  actually  earned  in  compliance 
with  the  law.  It  is  enough  that  the  party  in  possession 
in  good  faith  so  believes  and  asserts  claim  of  ownership 
against  the  government,  as  well  as  all  others. 

Up  to  this  point  we  apprehend  there  can  be  no  contro- 
versy, although  language  may  be  found  in  some  decisions  in- 
dicating that  the  legal  title  must  have  passed  from  the  gov- 
ernment: See  Arnold  v.  Woodward,  14  Colo.  164,  23  Pac. 
444;  Gibson  v.  Chouteau,  80  U.  S.  92.  20  L.  ed.  534.  But 
the  claim  of  one  who  enters  land  with  the  purpose  of  ac- 
quiring title  from  the  government  by  comi)liance  with  its 
laws  is  quite  as  hostile,  as  though  patent  had  been  ^®  is- 
sued, to  all  others,  though  subservient  to  the  government. 
Am.   St.   Rep.,   Vol.   113—29 
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And  the  weight  of  authority  is  to  the  effect  that  the  claim 
of  right  may  be  subservient  to  the  government  if  hostile  to 
all  others:  Clemens  v.  Runckel,  34  Mo.  41,  84  Am.  Dec.  69; 
Mather  v.  Walsh,  107  Mo.  121,  17  S.  W.  755;  Moore  v. 
Brownfield,  7  Wash.  23,  34  Pae.  199;  Lord  v.  Sawyer,  57 
Cal.  65;  Alabama  State  Land  Co.  v.  Kyle,  99  Ala.  474, 
13  South.  43;  Francoeur  v.  Newhouse  (C.  C),  43  Fed.  236; 
Northern  Pac.  R.  Co.  v.  Kranich  (C.  C),  52  Fed.  911.  See 
Northern  Pac.  Ry.  Co.  v.  Townsend,  84  Minn.  152,  87  Am. 
St.  Rep.  342,  86  N.  W.  1007. 

The  principle  is  well  stated  in  the  first -mentioned  case: 
"The  defendant,  and  those  under  whom  he  claims,  did  not 
enter  or  hold  under  the  plaintiff.  They  did  not  recognize  his 
title.  They  had  no  privity  with  him.  They  do  not  appear 
even  to  have  known  of  the  existence  of  his  title.  They  rec- 
ognized a  title  in  another  person,  'the  United  States,'  who 
was  supposed  to  be  the  proprietor,  and  as  to  the  United 
States  their  possession  was  not  hostile,  but  they  did  expect 
to  acquire  the  title  of  the  United  States,  believing  them- 
selves to  have  right  of  pre-emption  to  the  exclusion  of  all 
other  persons,  and  a  present  right  to  the  use  and  possession 
of  the  land.  The  defendant  has  the  actual  possession,  within 
the  meaning  of  the  statute  of  limitations,  with  a  claim,  not 
of  absolute  title,  but  of  a  right  which  was  adverse  to  all  other 
persons. ' ' 

The  only  decision  we  have  discovered  to  the  contrary  is 
Altschul  V.  O'Neill,  35  Or.  202,  58  Pac.  95.  But  there 
the  company  under  which  plaintiff  held  became  entitled 
to  the  land  in  1886,  and,  though  defendant  had  occupied  it 
since  1866,  he  had  made  no  effort  to  acquire  the  land  from 
the  government  as  a  homestead  until  1894.  His  applica- 
tion was  then  rejected  by  the  officers  of  the  local  land 
office,  and  their  decision  later  confirmed  on  appeal.  Suit 
was  begun  in  1898,  and  the  statute  of  limitations  of  ten 
years  pleaded  in  bar.  It  is  manifest  that  defendant  was  a 
'*^  mere  trespasser  throughout.  His  attitude  was  entirely 
different  from  that  of  a  party  whose  application  has  been 
received  by  the  officers  of  the  government,  and  who  has  en- 
tered into  possession  in  good  faith  and  continues  therein  in 
what  he  supposes  to  be  conformity  with  the  laws  of  Con- 
gress. Nevertheless,  the  court  delivered  an  opinion  exhibit- 
ing extended  research  to  the  effect  that  a  claim  of  right  upon 
which  adverse  possession  may  be  based  must  be  against  the 
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whole  world,  including  the  governmont.  No  doubt  the 
judges  have  made  all  the  statements  attributed  to  them  in 
this  opinion,  but  it  is  to  be  said  in  extenuation  that  each 
had  application  to  the  particular  facts  of  the  case  in  hand, 
and  that  in  none,  save  those  the  court  declined  to  follow,  was 
the  question  as  to  whether  the  fact  that  the  claim  was  sub- 
servient to  the  government  involved.  Indeed,  the  character 
of  the  claim  under  a  government  entry  does  not  appear  to 
have  been,  given  due  consideration.  If  effective,  it  is  exclu- 
sive of  others.  It  is  an  assertion  of  right  to  the  land,  which, 
if  well  founded,  must  defeat  the  claims  of  all  others.  It  in- 
volves a  right  of  possession  as  absolute  as  though  the  party 
owned  the  title.  It  purports  to  exclude  everyone  from  its 
enjoyment,  and  even  as  against  the  government  to  assert 
the  right  to  devest  its  title  by  compliance  with  the  law.  The 
statute  of  limitations  never  runs  in  favor  of  or  against  the 
government,  and  we  are  inclined  to  hold,  in  harmony  with 
the  weight  of  authority,  that  the  relation  of  the  citizen's 
claim  to  the  government's  title  ought  not  to  interfere  with 
the  running  of  the  statute  against  all  others,  and  that  the 
period  should  be  computed  from  the  time  Carraher  entered 
into  possession  under  the  receiver's  receipt. 
The  decree  was  right,  and  is  affirmed. 


Adverse  Possession  of  public  property  is  discussed  in  the  monographic 
note  to  76  Am.  St.  Rep.  479-495;  and  the  adverse  possession  of  land  of 
a  quasi  public  character,  such  as  that  held  by  railway  companies, 
is  discussed  in  the  monographic  note  to  Northern  Pacific  Ry.  Co.  v. 
Ely,  87  Am.  St.  Rep.  775-782.  Subsequent  decisions  on  these  questions 
are  Northern  Pac.  Ry.  Co.  v.  Hasse,  28  Wash.  353,  92  Am.  St.  Rep. 
840j  Carr  v.  Moore,  119  Iowa,  152,  97  Am.  St.  Rep.  292;  St.  Paul  etc. 
By,  Co.  V.  Olson,  87  Minn.  117,  94  Am.  St.  Rep.  693. 
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STATE  V.  SAVRB. 

[129  Iowa,  122,  105  N.  W.  387.] 

ELECTIONS — Residence. — The  word  "residence"  in  election 
laws  is  synonymous  with  the  word  "home"  or  "domicile,"  and  means 
a  fixed  and  permanent  abode  or  habitation  to  which  a  person,  when 
absent,  intends  to  return,     (p.  453.) 

ELECTIONS — Eesidence. — The  precinct  in  which  an  unmarried 
man  rooms,  keeps  his  personal  effects,  and  sleeps,  and  not  the  one 
in  which  he  simply  takes  his  meals,  is  his  place  of  residence  in  deter- 
mining his  right  to  vote.     (p.  457.) 

ELECTIONS— Illegal  Voting— "Willfully."— To  vote  "will- 
fully," when  that  word  is  applied  to  illegal  voting,  means  "design- 
edly" or  "purposely,"  and  involves  either  knowledge  of  disqualifica- 
tion or  a  reckless  disregard  of  the  question  of  qualification.  If  a 
person  ascertains  all  the  facts,  and  concludes  that  he  is  quallified  and 
votes,  his  act  is  not  "willful,"  though  in  fact  he  is  mistaken  and 
not  entitled  to  vote.     (p.  459.) 

ELECTIONS— Illegal  Voting— "Willfully."— To  vote  "will- 
fully," when  that  word  is  applied  to  illegal  voting,  when  not  qualified, 
necessarily  involves  either  knowledge  of  disqualification  or  a  reckless 
disregard  of  whether  qualified  or  not.     (p.  462.) 

ELECTIONS — Illegal  Voting— Evidence  of  Intent. — One 
charged  with  illegal  voting  may  show  that  he  acted  upon  legal  advice 
based  upon  a  fair  statement  of  the  facts,  as  bearing  on  the  question  of 
his  intent  and  that  be  acted  upon  the  supposition  that  he  had  the 
right  to  vote.     (p.  462.) 

C.  W.  MuUan,  attorney  general,  L.  DeGraff,  assistant  at- 
torney general,  A.  A.  Kugler  and  Eaton  &  Salisbury,  for  the 
state. 

C.'  D.  EUis,  H.  G.  Bartlett  and  G.  E.  Marsh,  for  the  ap- 
pellee. 

^2^  LADD,  J.  The  accused  is  alleged  to  have  voted  at 
the  municipal  election  on  March  27,  1905,  in  the  first  ward 
of  the  city  of  Osage,  when  his  place  of  residence  was  in  the 
third  ward.  Section  1090  of  the  Code  declares  that  "no 
person  shall  vote  in  any  precinct  but  that  of  his  residence," 
and  section  642,  relating  to  municipal  elections,  that  "each 
qualified  elector  may  vote  thereat  who  is  a  resident  of  the 
city  or  town  and,  at  the  time,  has  been  ten  days  a  resident 
of  the  precinct  in  which  he  offers  to  vote."  The  penalty  de- 
nounced for  the  violation  of  these  statutes  is  found  in  section 
4921,  enacting  that  "if  any  person  willfully  vote  who  has 
not  been  a  resident  of  this  state  for  six  months  next  preced- 
ing the  election,  or  who,  at  the  time  of  the  election,  is  not 
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twenty-one  years  of  age,  or  who  is  not  a  citizen  of  the  United 
States,  or  who  is  not  qualified,  by  reason  of  other  disability, 
***  to  vote  at  the  place  where  and  the  time  when  the  vote 
is  to  be  given,  he  shall  be  fined  in  a  sum  not  exceeding  three 
hundred  dollar.s.  or  imnrisonod  in  the  county  jail  not  ex- 
ceeding one  year."  The  defendant  east  his  ballot  at  the 
place  alleged,  and  the  issues  raised  on  the  trial  were :  1. 
Had  his  residence  been  in  that  ward  during  the  ten  days 
previous?  And  2.  If  not,  was  his  act  in  voting  there  will- 
ful? 

1.  The  word  "residence"  as  employed  in  the  election  stat- 
utes is  synonymous  with  "home"  or  "domicile,"  and  means 
a  fixed  or  permanent  abode  or  habitation  to  which  the  party, 
when  absent,  intends  to  return:  Vandepoel  v.  O'llanlon,  53 
Iowa,  246,  36  Am.  Rep.  216,  5  N.  W.  119;  Sharp  v.  Mc- 
Intire,  23  Colo.  99,  46  Tac.  115;  State  v.  Aldrich,  14  R.  I. 
171;  Chase  v.  Miller,  41  Pa.  403;  Ilannon  v.  Grizzard,  89 
N.  C.  115.  As  said  in  the  case  first  cited,  "he  is  entitled 
to  vote  only  in  the  county  where  his  home  is,  where  his 
fixed  place  of  residence  is  for  the  time  being,  and  such, 
place  is  and  must  be  his  domicile  or  place  of  abode,  as 
distinguished  from  a  residence  acquired  as  a  sojourner  for 
business  purposes,  the  attainment  of  an  education,  or  any 
other  purpose  of  a  temporary  character." 

There  is  no  absolute  criterion  by  which  to  determine 
one's  place  of  residence.  Each  case  must  depend  on  its  par- 
ticular facts  or  circumstances.  Three  rules,  however,  are 
well  established:  1.  That  a  man  must  have  a  residence 
or  domicile  somewhere;  2.  When  once  established,  it  re- 
mains until  a  new  one  is  acquired;  and  3.  A  man  can  have 
but  one  domicile  at  a  time :  See  10  Am.  &  Eng.  Eucy.  of 
Law,  2d  ed.,  598.  Ordinarily,  little  difficulty  is  experi- 
enced in  determining  the  residence  of  a  man  with  a  family, 
for  it  is,  save  in  exceptional  cases,  where  the  family  live  or 
have  their  home:  Brewer  v.  Linnaeus,  36  Me.  428.  See 
Schlawig  v.  De  Peyster,  83  Iowa,  323,  32  Am.  St.  Rep.  308, 
49  N.  W.  843,  13  L.  R.  A.  785.  But  the  occupation  of 
single  men  is  often  such  that  they  are  seldom  at  the  same 
place  for  any  considerable  time.  And  in  determining  their 
domicile  it  is  of  the  utmost  importance  that  the  law  be  so 
***  construed  as  not  to  deprive  them  of  the  right  to  ex- 
ercise the  privileges  of  citizenship.  On  the  one  hand,  the 
intention  alone  cannot  fix  the  place  of  abode,  nor,  on  the 
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other,  can  conduct  in  stopping  for  a  time  at  a  particular 
locality.  One  cannot  by  his  intention  alone  fix  his  dwell- 
ing place,  and  his  stay  may  be  for  a  temporary  purpose 
only.  As  observed  in  Cohen  v.  Daniels,  25  Iowa,  83,  the 
intention  and  the  acts  must  concur.  This  was  lucidly  ex- 
plained in  an  opinion  by  Wright,  C.  J.,  in  Hinds  v.  Hinds, 
1  Iowa,  36:  "True  it  is  there  must  be  the  fact  of  the  intent. 
Now,  what  fact?  We  answer,  the  act  of  abiding;  the 
fact  of  a  dwelling;  a  habitation;  and  having  this  resi- 
dence— having  an  abode — this  abode,  this  dwelling,  then, 
if  the  intent  exists,  the  domicile  is  perfect.  In  other  words, 
the  mere  intent,  without  the  fact  of  residence  or  abiding, 
cannot  constitute  the  domicile.  Neither  can  the  intent, 
without  having  the  abode,  the  home,  the  place  to  dwell,  con- 
stitute the  residence.  Residence,  as  there  used,  we  think, 
has  reference  to  the  fact  that  the  citizen  or  person  has  a 
place  that,  to  use  an  expressive  word,  is  called  'home,' 
with  no  present  intention  of  removing  therefrom.  Not  that 
the  person  is  to  remain  continuously  there,  in  order  to 
retain  his  residence  or  domicile,  but  if  absent,  for  a  long 
or  short  time,  with  the  animus  revertendi,  the  domicile  still 
continues":  See,  also,  Whitcomb  v.  Whitcomb,  46  Iowa, 
437 ;  Fitzgerald  v.  Arel,  63  Iowa,  104,  50  Am.  Rep.  733,  16 
N.  W.  712,  18  N.  W.  713 ;  State  v.  Minnick,  15  Iowa,  123. 

Mere  bodily  presence  or  absence  cannot  have  controlling 
effect  in  determining  residence  when  once  established. 
Many  qualified  voters  spend  most  of  their  time  in  pursuits 
out  of  the  ward  or  even  the  state.  Persons  who  travel  for 
business  or  pleasure  for  long  or  short  periods  do  not  lose 
their  residence  by  such  absence.  But  bodily  presence  ordi- 
narily is  essential  in  effecting  a  domicile  in  the  initiative. 
One  might  intend  to  dwell  in  a  place  as  his  .permanent  abode, 
and  yet  never  see  it.  So  he  might  dwell  there  without 
thought  of  remaining.  In  neither  event  would  he  be  a  resi- 
dent within  *^®  the  meaning  of  the  election  laws.  There 
must  be  the  act  of  abiding  without  the  present  intent  of 
removing  therefrom.  As  said  in  Story  on  Conflict  of  Laws, 
section  41,  there  must  be  to  constitute  residence  "an  actual 
home,  in  the  sense  of  having  no  other  home,  whether  he 
intends  to  reside  there  permanently,  or  for  a  definite  or 
indefinite  length  of  time."  The  vital  inquiry,  then,  in  de- 
termining the  residence  of  a  person  always  is,  Where  is  his 
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home,  the  home  where  he  lives,  and  to  which  he  intends 
to  return  when  absent,  or  when  sick,  or  when  his  present 
engagement  ends? 

In  the  case  at  bar  it  was  made  to  appear  from  defend- 
ant's  answers,  when  at  the  polls,  that  he  had  obtained  two 
meals  a  day  at  the  boarding-house  of  Mrs.  Henderson  sit- 
uated in  the  first  ward,  and  that  his  offices  were  located  in 
the  third  ward,  and  that  he  had  been  in  the  habit  of  vot- 
ing where  he  obtained  his  meals.  Thereupon  his  right  to 
vote  was  challenged,  and  he  took  the  usual  oath.  On  the 
trial  it  developed  that  he  was  a  member  of  the  firm  of  Han- 
son &  Savre,  engaged  in  the  practice  of  medicine,  having  of- 
fices in  the  second  floor  of  a  building  in  the  third  ward. 
In  these  was  kept  the  firm's  medical  library  and  a  stock  of 
medicines.  There  were  two  waiting-rooms,  a  room  for  elec- 
trical treatment,  two  consultation-rooms,  a  room  with  hot 
air  apparatus,  and  a  bathroom.  Both  Hansen  and  defend- 
ant were  unmarried,  and  slept  in  a  bed  in  the  room  where 
the  electrical  apparatus  was  kept.  It  contained  no  con- 
veniences, save  for  sleeping.  In  defendant's  consultation 
room  were  the  usual  equipments  of  such  a  place,  but  none  for 
housekeeping.  He  had  no  trunk,  but  passed  the  usual  office 
hours  in  the  rooms,  and  spent  his  evenings  there  when  not 
otherwise  engaged.  They  had  occupied  these  offices  three 
years,  during  which  time  the  defendant  had  taken  his  meals 
at  as  many  different  places.  In  1903  he  had  procured  them 
at  Mrs.  Collin's  in  the  fourth  ward,  and  later  at  the  restau- 
rant of  a  hotel  in  the  third  ward,  and  then  at  Mrs.  Hender- 
son's. This  was  in  the  third  ward  until  the  early  winter, 
^^"^  when  she  moved  into  the  first  ward,  where  she  remained 
until  shortly  before  April  1,  1905,  when  she  returned  to  the 
third  ward.  The  defendant  purchased  meal  tickets — that 
is,  tickets  entitling  him  to  twenty-one  meals  whenever  he 
wished  to  eat — and  took  dinner  and  supper  at  Mrs.  Hen- 
derson's when  not  out  of  town.  Only  such  time  was  spent 
as  is  necessary  and  ordinarily  incident  to  eating  at  a  board- 
ing-house, such  as  reading  a  paper  when  waiting  to  be 
served  or  for  a  moment  after  eating.  He  seldom  ate  break- 
fast; but,  when  he  did,  he  obtained  it  at  a  restaurant  in  tiie 
third  ward. 

The  evidence  was  such  as  to  leave  no  doubt  of  defend- 
ant's place  of  residence.     It  was  not  purely  a  matter  of  in- 
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tention,  as  he  had  been  advised.  A  person  cannot  live  in 
one  place  and  by  force  of  imagination  constitute  some  other 
his  place  of  abode.  The  intent  and  the  fact,  as  already 
stated,  must  concur.  Surely  a  man's  home  is  not  an  eating 
or  boarding-house,  where  he  stops  merely  long  enough 'to  ob- 
tain food,  be  this  two  or  three  times  a  day.  It  has  none 
of  the  essentials  of  a  hom^,  unless  that  of  supplying  the 
necessary  food  be  one.  It  is  ordinarily  temporary,  and  is 
changed  according  to  convenience  or  taste  of  the  patron. 
Defendant  tested  three  different  places  in  as  many  years,  and 
each  in  a  different  ward  of  the  city,  and  to  say  that  in  making 
each  change  he  established  a  new  domicile  is  ridiculous. 
The  home  of  an  unmarried  man  is  where  he  has  his  rooms 
in  which  he  keeps  such  personal  effects  as  he  has,  where 
he  rests  when  not  at  work,  and  spends  his  evenings  and 
Sundays.  The  defendant  made  the  rooms  of  his  office  his 
home.  Even  though  he  testified  that  he  had  intended  to 
make  his  home  where  he  took  his  meals,  he  had  never  ef- 
fectuated that  purpose,  for  he  continued  to  live  at  his  offices. 
What  he  doubtless  meant  was  that  he  intended  to  do  so  for 
the  purpose  of  voting.  But  the  actual  place  of  residence 
controls,  and  one  cannot  be  improvised  by  merely  forming 
an  intention  to  claim  it  elsewhere. 

128  In  Smith  v.  Thomas  (Cal.),  52  Pac.  1079,  one  Phoebus 
had  been  a  woodchopper  for  eleven  years,  but  whenever 
out  of  work  or  sick  he  returned  to  Neal's  place,  in  Visalia, 
which  he  called  home,  and  he  was  adjudged  a  resident  of 
the  ward  in  which  such  place  was  located  and  entitled  ta 
vote  there.  In  Behrenmeyer  v.  Kreitz,  135  111.  591,  26 
N.  E.  704,  an  engineer  operating  a  train  between  Quincy, 
Illinois,  and  Hannibal,  Missouri,  a  distance  of  about  twenty 
miles,  usually  started  from  Quincy  at  5  o'clock  P.  M.  each 
day  and  returned  the  next  morning.  He  was  unmarried, 
and  took  his  meals  at  a  boarding-house  in  Quincy  and 
had  his  washing  done  there.  But  he  maintained  a  well-fur- 
nished room  over  a  drugstore  in  Hannibal,  where  he  slept 
and  which  he  claimed  as  his  home,  and  his  vote  at  Quincy 
was  denounced  as  illegal. 

In  Robinson  v.  Brewster,  140  111.  649,  33  Am.  St.  Rep. 
265,  30  N.  E.  683,  one  Dwiggins  kept  store  in  the  town  of 
Ross,  where  he  did  all  his  business  and  boarded  with  his 
father,  who   lived  there.    About  a  year  later  his  father 
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moved  into  Grant  township,  and  Dwiggins  slept  most  of  the 
time  at  his  father's  home,  but  a  part  of  the  time  at  the  hotel 
in  Ross.  Ordinarily  he  took  breakfast  and  supper  at  his 
father's  but  often  ate  at  the  hotel  or  a  boarding-house,  kept 
part  of  his  apparel  there,  and  part  at  the  store,  and  was  town 
clerk  of  Ross.  The  court  held  that  his  residence  was  in  the 
town  of  Ross,  saying:  "He  retained  his  business  in  the 
town  of.  Ross,  claimed  that  as  his  residence  and  his  intention 
was  to  keep  his  residence  in  that  town.  The  intention  of  a 
party  has  an  important  bearing  on  the  question  of  residence, 
especially  where  the  party  is  unmarried  and  has  no  family, 
as  the  case  was  here.  So  long  as  he  remained  in  the  town  of 
Ross  engaged  in  his  business,  and  treated  that  as  his  per- 
manent abode,  he  had  the  right  to  cast  his  vote  in  that 
town":  See,  also,  Langhammer  v.  Munter,  80  Md.  518,  31 
Atl.  300,  27  L.  R.  A.  330.  In  Warren  v.  Board  of  Registra- 
tion, 72  Mich.  398,  40  N.  W.  553,  2  L.  R.  A.  203,  it  ^^^  ap- 
peared that  the  statute  bad  been  in  force  fifty  years  de- 
claring that  in  ward  elections  in  the  city  of  Detroit  the  resi- 
dence of  the  elector  "shall  be  in  the  w^ard  where  he  boards 
or  takes  his  regular  meals,"  and  was  then  omitted  from  a 
new  charter,  and  the  court  held  that  "usage  for  so  long  a 
period,  under  express  sanction  of  law,  should  be  able  to 
continue  without  further  re-enactment  unless  the  legisla- 
tive will  is  expressed  to  the  contrary."  The  opinion  in- 
ferentially  admits  that  but  for  the  statute  a  different  con- 
clusion would  have  been  reached.  In  Inhabitants  of  Abing- 
ton  v.  Inhabitants  of  North  Bridgeport,  23  Pick.  (IMass.) 
170,  a  house  was  located  on  the  line  between  two  towns,  and 
the  question  to  be  determined  was  in  which  did  a  pauper 
reside.  After  citing  English  decisions  to  the  same  effect, 
the  court,  speaking  through  Chief  Justice  Shaw,  declared 
that  "if  the  line  had  divided  the  house  more  equally,  we 
think,  on  the  authorities,  that,  if  it  could  be  ascertained 
where  the  occupant  habitually  slept,  this  Avould  be  a  pre- 
ponderating circumstance,  and,  in  the  absence  of  other  proof, 
decisive." 

We  conclude  that  as  between  the  place  where  one  rooms 
and  sleeps  and  the  place  whei*e  he  ol)tains  his  meals,  without 
other  facts  indicating  the  contrary,  the  former  must  be  re- 
garded as  his  residence.  It  follows  tliat  defendant  had 
never  been  a  residejit  of  the  ward  at  which  he  voted. 
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2.  The  penalty  of  the  law  is  denounced  against  any 
person  who  shall  "willfully  vote"  in  a  precinct  other  than 
that  of  his  residence.  The  state  argues  that  by  "willfully" 
is  meant  no  more  than  "intentionally,"  "deliberately,"  or 
"voluntarily,"  Several  cases  are  cited  in  support  of  this 
contention.  In  State  v.  Wondahl,  95  Iowa,  470,  64  N.  W. 
240,  such  is  said  not  to  be  the  proper  definition,  though  as 
employed  in  the  instruction  and  indictment,  it  meant  in- 
tentional as  distinguished  from  accidental.  In  State  v. 
Teeters,  97  Iowa,  458,  66  N.  W.  754,  the  accused  was 
charged  with  obstructing  the  highway,  and  admitted  that  he 
had  placed  an  obstruction  to  travel  over  the  land  alleged  to 
*^®  have  been  the  road,  and  in  these  circumstances 
willful  was  held  to  be  the  same  as  intentional :  But  see  State 
V.  Preston,  34  Wis.  685.  In  State  v.  Clark,  102  Iowa, 
685,  72  N.  W.  296,  election  officers  were  indicted  un- 
der section  4928,  providing  that  "if  any  such  judge 
[of  election]  willfully  refuse  the  vote  of  any  person 
who  complies  with  requisites  as  prescribed  by  law  to 
prove  his  qualifications,"  he  shall  be  punished.  It  is  mani- 
fest that  in  this  connection  the  motive  is  unimportant.  If 
the  voter  has  qualified,  he  is  entitled  to  vote,  and,  if  rejected, 
the  only  other  question  is  whether  this  privilege  was  denied 
him  through  mistake  or  purposely.  All  held  in  State  v. 
Lightfoot,  107  Iowa,  344,  78  N.  W.  341,  was  that  to  charge 
that  an  act  was  committed  "willfully  and  unlawfully" 
was  not  equivalent  to  saying  that  it  was  done  maliciously. 
Much  must  necessarily  depend  upon  the  context  and  on  the 
character  of  the  act  denounced  in  determining  the  true  mean- 
ing of  willful  when  used  to  characterize  it.  Often,  when 
found  in  a  penal  statute,  it  is  held  to  import  something 
more  than  merely  the  intentional  or  deliberate  doing  of  an 
act.  In  Parker  v.  Parker,  102  Iowa,  500,  71  N.  W.  421,  it 
was  said  to  involve  "a  bad  or  evil  purpose,  as  in  violation 
of  law,  or  wantonly  and  in  disregard  of  the  rights  of  others, 
or  knowingly  and  of  stubborn  purpose  or  contrary  to  duty 
or  without  authority  and  careless  whether  he  have  the 
right  or  not."  To  the  same  effect,  see  Werner  v.  Flies, 
91  Iowa,  146,  59  N.  W.  18;  Kletsing  v.  Armstrong,  119 
Iowa,  505,  93  N.  W.  500;  State  v.  Whitener,  93  N.  C.  590; 
Wass  V.  Stephens,  128  N.  Y.  123,  28  N.  E.  21;  Spurr  v. 
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United  States,  174  U.  S.  728,  19  Sup.  Ct.  Rep.  812,  43  L. 
ed.  1150;  Commonwealth  v.  Kneelaud,  20  Pick.  (Mass.)  206; 
Williams  v.  People,  26  Colo.  272,  57  Pac.  701;  State  v. 
Alcorn,  78  Tex.  387,  14  S.  W.  663;  Hateley  v.  State,  118 
Ga.  79,  44  S.  E.  852. 

It  will  be  observed  that  the  section  denounces  no  pen- 
alty against  those  voting  who  are  disqualified  merely.  To 
render  these  amenable  to  the  law,  it  must  also  appear  that 
they  acted  willfully  in  so  doing.  But  it  could  not  have  been 
*^*  the  purpose  of  the  legislature  to  limit  "willfully,"  as 
here  used,  to  the  mere  intention  of  the  elector  to  cast  his 
ballot,  for  every  one  in  possession  of  his  senses  who  votes 
at  all  does  so  intentionally.  Manifestly,  the  word  has  re- 
lation to  the  qualifications  of  the  voter,  and  whether,  not- 
withstanding his  disqualification  by  reason  of  nonresidence, 
or  nonage  or  not  being  a  citizen  of  the  United  States,  he 
has  purposely  persisted  in  participating  in  the  election. 
The  duty  devolves  upon  every  citizen  to  use  ordinary  care 
in  ascertaining  his  right  to  exercise  the  elective  franchise, 
and  if  one  without  qualification  and  careless  whether  he 
have  the  right  or  not  votes,  his  lack  of  knowledge  will  fur- 
nish no  excuse.  But  if  a  person  upon  due  inquiry  ascer- 
tains all  the  facts,  and,  basing  his  judgment  on  these  in 
good  faith,  concludes  that  he  is  qualified  to  vote  and  does 
so,  his  act  is  not  "willful,"  within  the  meaning  of  this 
statute,  even  though  upon  a  more  rigorous  investigation, 
in  the  light  of  exact  legal  rules  and  maxims,  it  shall  turn 
out  that  he  was  not  in  fact  qualified.  This  does  not  mean 
that  a  mistake  of  law  will  afford  any  defense,  for  everyone 
is  presumed  to  be  as  familiar  with  the  election  laws  as 
with  others.  The  cases  relied  on  by  the  state  are  to  this 
effect.  Thus,  it  was  held  in  United  States  v.  Anthonv, 
11  Blatchf.  200,  Fed.  Cas.  No.  14,459,  that  the  belief  that 
defendant  had  a  right  to  vote  was  no  justification,  as  she 
knew  she  was  a  woman  and  was  conclusively  presumed  to 
know  that  the  law  did  not  extend  the  privileges  of  suffrage 
to  women:  See,  also,  People  v.  Barber,  48  Ilun,  198.  In 
Hamilton  v.  People,  57  Barb.  625,  the  statute  prohibited 
persons  convicted  of  felony  and  not  pardoned  from  voting. 
The  accused  had  been  so  convicted  when  seventeen  years  of 
age,  and  offered  to  prove  that  he  had  reason  to  suppose  that, 
having  been  a  minor,  the  statute  did  not  apply  to  him. 
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This  was  rejected  on  the  ground  that  ignorance  of  the 
law  excuses  no  one.  In  State  v.  Boyett,  32  N.  C.  336,  de- 
fendant knew  he  had  not  lived  in  the  district  the  time  re- 
quired by  statute,  and  in  State  v.  Hart,  51  N.  C.  389,  de- 
fendant *^^  voted  in  the  county  of  Greene,  when  he  re- 
sided in  the  county  of  Pitt,  in  which  county  only  the  law 
permitted  him  to  vote  for  governor.  In  McGuire  v.  State, 
7  Humph.  54,  the  accused,  foreign  born,  had  not  obtained 
his  second  naturalization  papers,  though  these  were  re- 
quired to  qualify  him  to  vote :  See,  also,  Thompson  v.  State, 
26  Tex.  App.  94,  9  S.  AV.  486;  Gardner  v.  People,  62  N. 
Y.  299;  State  v.  Shea,  106  Iowa,  735,  72  N.  W.  300. 

It  is  manifest  that  in  all  of  these  cases  the  mistake  was 
one  of  law  solely,  and,  of  course,  the  rule  obtained  in  each 
that  this  furnished  no  excuse.  The  distinction  is  noted  in 
McGuire  v.  State,  7  Humph.  54,  for,  in  illustration,  the 
court  said:  "If  the  voter  believe  himself  to  be  twenty-one 
years  of  age,  when  he  is  not,  and  vote,  he  does  not  know 
of  the  existence  of  the  disqualifying  act  and  may  on  that 
ground  be  excused.  But  if  he  knew  that  he  is  only  twenty 
years  of  age,  yet  believes  he  is  old  enough  in  point  of 
law  to  vote,  such  ignorance  of  the  law  will  not  excuse  him. 
If  a  voter  honestly  believes  that  he  has  resided  six  months 
in  the  county  before  the  election,  and  the  fact  turns  out 
otherwise,  he  may  be  excused.  But  if  he  knew  that  he  has 
been  only  four  months  in  the  county  before  election,  yet 
believes  that  to  reside  four  months  is,  in  point  of  law,  resi- 
dence enough,  he  shall  not  be  excused.  If  a  voter  believe 
that  he  was  born  in  the  United  States,  and  it  turns  out 
that  he  was  born  in  a  foreign  country,  he  may  be  excused. 
But  if  he  knows  he  is  a  foreigner,  and  has  not  taken  the 
oath  of  allegiance  to  the  United  States,  but  has  only  made 
his  declaration  of  renunciation,  etc.,  and  thinks  the  latter 
in  point  of  law  sufficient  to  entitle  him  to  vote,  this  igno- 
rance of  the  law  shall  not  excuse  him;  for  he  voted  know- 
ing a  state  of  facts  which,  in  point  of  law,  disqualified  him." 

This  distinction  was  emphasized  in  Gordon  v.  State,  52 
Ala.  308,  23  Am.  Rep.  575,  where  the  charge  of  illegal 
voting  was  based  on  the  minority  of  the  accused.  The  evi- 
dence tended  to  show  that  he  supposed  he  was  of  age,  and 
^^^  the  court,  in  sustaining  an  exception  to  a  charge,  said: 
"The  precise  time  when  a  man  arrives  at  the  age  of  twenty- 
one  years  is  a  fact,  knowledge  of  which  he  derives  neces- 
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sarily  from  his  parents,  or  other  relatives  or  acquaintances 
having  knowledge  of  the  time  of  his  birth.  If  acting  in 
good  faith,  on  information  fairly  obtained  from  them  under 
an  honest  belief  that  he  had  reached  the  age,  he  votes,  hav- 
ing the  other  necessary  qualifications,  illegal  voting  should 
not  be  imputed  to  him.  The  intent  which  makes  up  the 
crime  cannot  be  affirmed."  Commonwealth  v.  Bradford, 
9  Met.  (Mass.)  268,  is  somewhat  in  point.  There  the  stat- 
ute provided  that  "if  any  person,  knowing  himself  not  to 
be  a  qualified  voter,  shall,  at  any  election,  willfully  give 
in  a  vote  for  any  officer  to  be  chosen,"  he  shall  be  punished. 
The  court  held  that,  in  view  of  the  requirement  of  knowl- 
edge, "willfully"  meant  "designedly"  or  "purposely," 
and,  with  reference  to  the  nisi  pruis  court's  instruction  that 
advice  of  counsel  could  not  be  regarded  as  negativing 
knowledge,  said:  "In  order  to  convict  a  party  under  this 
statute,  w^iich  is  extremely  liberal  in  this  respect,  it  is 
necessary  to  prove,  not  only  that  the  party  had  no  right 
to  vote,  but  that  he  knew  it.  As  the  qualification  depends 
on  domicile,  and  that  is  often  a  qualified  question  of  law  and 
fact,  we  have  no  doubt  that  if  the  voter  in  good  faith  and 
with  an  honest  purpose  to  ascertain  the  right  shall  make  a 
true  statement  of  the  facts  of  the  case  to  a  professional  man, 
or  any  other  man  of  skill  and  experience  capable  of  advising 
him  correctly,  the  evidence  of  such  advice  and  the  facts  upon 
which  it  is  taken  are  competent  as  bearing  on  the  question 
whether  he  knew  he  had  not  the  right  to  vote.  For  although 
the  jury,  with  the  aid  of  all  the  evidence  laid  before  them, 
with  the  lights  thrown  upon  it  by  an  exposition  of  the  rules 
of  law,  may  be  satisfied  that  he  had  not  the  qualification  of 
residence,  and,  of  course,  had  not  the  right  to  vote,  yet  they 
may  also  be  satisfied  that  he  did  not  know  that  he  was  not 
a  legal  voter;  and  the  means  he  took  to  inform  himself  have 
a  direct  bearing  on  this  last  question":  See,  also.  State  v. 
'34  Macomber,  7  R.  I.  349 ;  People  v.  Harris,  29  Cal.  678 ; 
!McCrary  on  Elections,  4th  ed.,  sec.  587  et  seq.  To  vote  will- 
fully, W'hen  not  qualified,  necessarily  involves  eitlier  knowl- 
edge of  disqualification  or  a  reckless  disregard  of  whether 
disqualified  or  not. 

3.  The  determination  of  a  person's  place  of  residence  is 
often  difficult,  and  frequently  depends  upon  nice  distinc- 
tions and  complicated  questions  of  law  and  fact.  For  this 
reason  a  person  who  is  in  doubt  as  to  where  his  residence 
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is  may  state  fairly  all  the  facts  to,  and  take  the  opinion 
of,  persons  learned  in  the  law,  and  proof  thereof  is  ad- 
missible as  bearing  upon  his  intent  in  casting  his  ballot. 
Such  was  the  decision  in  Commonwealth  v.  Bradford,  9  Met. 
(Mass.)  268,  and  is  clearly  to  be  implied  from  what  was 
said  in  State  v.  Sheeley,  15  Iowa,  404.  See,  also,  McCrary 
on  Elections,  4th  ed.,  602.  Such  evidence  has  a  tendency  to 
show  that  the  act  of  voting  where  disqualified  was  without 
intent,  and  that  the  voter  acted  upon  the  supposition  that 
he  was  a  resident,  and  therefore  entitled  to  vote. 

4.  The  defendant  testified  that  he  supposed  that  he 
was  a  resident  of  the  first  ward,  and  voted  there  with  that 
understanding.  It  also  appeared  that  two  years  previous, 
being  in  doubt  as  to  where  he  should  vote,  he  took  the 
advice  of  an  attorney  at  law,  who  expressed  the  opinion  that 
he  might  cast  his  ballot  either  where  he  roomed  or  where 
he  boarded,  according  to  the  place  he  intended  to  regard 
as  his  home.  This  view  seems  to  have  been  shared  by  two 
other  attorneys  of  the  same  place  who  also  imparted  to 
him  the  same  advice.  Contrary  to  the  state's  contention, 
the  controlling  facts  were,  then,  like  those  existing  when  he 
voted  in  the  first  ward.  The  record  contains  no  circum- 
stances to  the  contrary,  save  those  detailed,  demonstrating 
the  absurdity  of  the  proposition.  That  a  candidate  for 
office  in  the  first  ward  was  a  brother  of  his  office  boy,  and 
that  he  was  irritated  by  his  right  to  vote  being  challenged, 
were  of  little  significance  in  ^^^  view  of  his  practice  for 
several  years  of  voting  where  he  obtained  his  meals.  The 
court  directed  a  verdict  of  acquittal.  The  case  should  have 
gone  to  the  jury.  Proof  that  the  accused  cast  his  ballot  in 
a  ward  other  than  that  of  his  residence  made  out  a  prima 
facie  case  for  conviction.  He  was  in  possession  of  all  the 
facts,  and  is  presumed  to  have  known  the  law.  The  only 
issue  for  submission  involved  a  finding  as  to  the  condition  of 
his  mind,  whether  in  what  he  did  he  acted  willfully,  and 
as  bearing  thereon  his  evidence  that  he  supposed  his  resi- 
dence was  in  the  first  ward  and  the  advice  of  the  attorneys 
was  admissible,  but  not  conclusive. 

As  the  state  appealed,  this  ruling,  not  the  judgment,  is 
reversed. 
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One's  Eesidcnce  for  the  purpose  of  voting  is  where  he  has  his  estab- 
lished home,  the  place  where  he  is  habitually  present,  and  to  which, 
when  he  departs,  he  intends  to  return:  Berry  v.  Wilcox,  48  Am.  St. 
Rep.  706,  and  monographic  note.  To  bring  about  a  change  of  resi- 
dence, an  intention  to  change  is  not  sufficient,  but  the  change  must 
actually  be  made:  People  v.  Moir,  207  111.  180,  99  Am.  St.  Rep.  205. 
See,  too,  In  re  Petition  of  Mulford,  217  111.  242,  108  Am.  St.  Rep.  249. 


BUTSON  V.  HOME  kSAVINGS  AND  TRUST  COMPANY. 

[129  Iowa,  370,  105  N.  W.  645.] 

BUILDING  AND  LOAN  ASSOCIATIONS— Mortgage  Fore- 
closure— ^Amount  of  Eecovery. — On  foreclosure  of  a  member's  mort- 
gage of  a  building  and  loan  association,  it  can  only  recover  the 
amount,  with  interest,  actually  paid  to,  or  advanced  for  the  mortgagor, 
less  payments  made  as  dues,  premiums,  interest  and  fines.  The  fact 
that  the  association  is  insolvent  and  in  the  hands  of  a  receiver  does 
not  alter  the  rule.     (p.  469.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Insolvency —Pay- 
ments by  Borrower. — If  a  building  and  loan  association,  by  reason  of 
insolvency  or  otherwise,  ceases  business,  having  unpaid  stock  and  loans 
outstanding,  borrowers  are  released  from  payments  of  monthly  install- 
ments, and  the  contract  will  be  treated  as  an  ordinary  loan  at  legal 
interest  upon  which  the  payments  already  made  will  be  credited 
under  the  rule  governing  partial  payments,      (pp.  469,  470.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Payments  on  Loan. 
Payments  made  by  a  borrowing  member  of  a  building  and  loan  asso- 
ciation on  his  stock  are  not  deprived  of  their  true  character  as  pay- 
ments on  his  loan  by  the  fact  that  credit  therefor  may  not  be  applied 
on  the  note  representing  the  loan  until  the  time  arrives  for  final  set- 
tlement, and  may  then  be  increased  by  profits  or  decreased  by  losses 
which  have  accrued  upon  the  stock,     (pp.  471,  472.) 

Healy  Brothers  &  Kelleher,  for  the  appellant. 

W.  H.  Bremner,  W.  A.  Graham    and  Frick  &  Crandall, 
for  the  appellees. 

370  WEAVER,  J.  On  April  18,  1896,  the  plaintiff  was 
the  owner  and  holder  of  five  shares  of  stock  in  a  buildinf?  and 
^'^^  loan  association  known  as  the  "Iowa  Deposit  and  Loan 
Company."  Prior  to  the  date  named  plaintiff  had  obtained  a 
loan  from  said  association  in  the  sum  of  ^WO,  to  be  paid 
in  the  usual  manner  by  maturing  the  aforesaid  shares  of 
stock.  The  payment  of  the  loan  was  further  secured  by  a 
mortgage  upon  the  plaintiff's  property,  and  the  stock  at  this, 
time  had  been  so  far  paid  up  that  it  had  a  withdrawal  value 
of  $125.51.     At  this  point  dealings  between  plaintiff  and  the 
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defendant  Home  Savings  and  Trust  Company  began.  This 
company  paid  for  the  plaintiff  to  the  deposit  and  loan  com- 
pany the  sum  of  $174.49,  being  the  difference  between  the 
original  loan,  $300,  and  the  withdrawal  value  of  plaintiff's 
stock,  $125.51.  By  this  transaction  the  loan  from  the  de- 
posit and  loan  company  was  satisfied  and  the  mortgage  was 
thereupon  released.  .  The  plaintiff  then  subscribed  for  five 
shares  of  stock  in  the  Home  Savings  and  Trust  Company, 
and  gave  to  said  company  his  written  obligation  to  it  for 
the  sum  of  $300,  and  secured  the  same  by  a  pledge  of  the 
said  last  five  shares  of  stock  and  by  the  mortgage  now  in  con- 
troversy. In  the  papers  executed  between  the  plaintiffs  and 
defendant  the  only  reference  made  to  the  transaction  with 
the  deposit  and  loan  company  was  in  the  following  clause, 
indorsed  upon  or  attached  to  the  certificate  issued  to  the 
plaintiff:  "In  consideration  of  the  transfer  of  five  shares 
of  stock  from  the  Iowa  Deposit  and  Loan  Company  to  the 
Home  Savings  and  Trust  Company,  Des  Moines,  Iowa,  when 
forty-five  monthly  deposits  have  been  made  on  this  stock  to 
the  said  Home  Savings  and  Trust  Company,  this  certificate 
shall  be  treated  as  matured  and  the  holder  thereof  shall  be 
entitled  to  receive  its  full  book  value  in  cash." 

While  the  note  and  mortgage  in  question  were  made  and 
delivered  upon  the  theory  that  said  Home  Savings  and  Trust 
Company  had  made  to  the  plaintiff  a  loan  of  $300,  said  de- 
fendant did  not,  in  fact  (except  by  w^ay  of  alleged  credit 
^''^  hereinafter  mentioned)  lend,  pay,  or  advance  to  or  for 
plaintiff  any  other  sum  or  amount  than  the  said  item  of 
$174.49,  which  was  required  to  enable  the  latter  to  take 
up  his  obligation  to  the  deposit  and  loan  company.  There- 
after the  plaintiff  continued  to  make  monthly  payments 
to  the  said  Home  Savings  and  Trust  Company  on  said 
five  shares  of  stock,  as  well  as  payments  of  premiums  and 
interest  on  the  basis  of  a  loan  of  $300,  for  the  period  of 
about  thirty-nine  months.  The  aggregate  of  payments  thus 
made  is  $249.60,  distributed  as  follows :  Stock  dues,  $117 ; 
premiums,  $70.20;  interest,  $58.50;  and  fines,  $3.90.  At 
the  end  of  said  period  of  thirty -nine  months  tjie  Home  Sav- 
ings and  Trust  Company  went  into  voluntary  liquidation, 
the  defendant  W.  H.  Bremner  being  appointed  trustee  to 
take  charge  of  and  wind  up  the  business  of  the  corporation. 
Thereupon  the  plaintiff  made  no  further  payments  upon  his 
said  obligation,  but  later  made  to  said  Home  Savings  and 
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Trust  Company  and  to  its  said  trustee  a  written  offer  and 
tender  to  pay  the  additional  sum  of  $100,  and  demanded  a 
surrender  of  his  note  and  a  cancellation  of  the  mortgage. 
The  tender  being  refused,  plaintiff  instituted  this  action  on 
April  11,  1902,  for  an  accounting  concerning  the  amount 
due  to  the  said  corporation  and  to  enforce  cancellation  of 
the  mortgage,  offering  at  the  same  time  to  pay  whatever 
amount  should  be  found  justly  due  from  him.  Thereafter, 
on  October  4,  1892,  the  insolvency  of  the  corporation  be- 
ing apparent,  its  affairs  were  placed  in  the  hands  of  the 
defendant  Whisenand,  as  receiver,  for  settlement. 

Prior  to  the  appointment  of  the  receiver  the  corporation 
and  its  trustee  filed  their  joint  answer  herein,  averring  that 
the  loan  to  plaintiff  was  for  $300,  and  that  after  giving  due 
credit  for  the  withdrawal  value  of  the  stock  in  the  deposit 
and  loan  company,  and  for  all  payments  since  made,  there 
was  still  due  from  plaintiff  $174.03,  for  which  sum  bj'^  way 
of  cross-bill  they  asked  judgment  and  foreclosure  of  the 
mortgage.  After  the  appointment  of  the  receiver  he  be- 
came a  party  defendant  to  this  action,  and  filed  his  separate 
^''^  answer  and  cross-bill.  His  answer  repeats  in  substance 
the  averments  made  in  the  answer  of  his  codefendants — ad- 
mits the  payments  made,  admits  the  withdrawal  value  of 
plaintiff's  stock  is  $296.60,  but  alleges  that  by  reason  of  an 
impairment  of  the  capital  plaintiff  has  become  liable  to 
certain  assessments  amounting  to  $113.81,  and  that  there  is 
still  due  upon  the  debt  from  plaintiff  the  sum  of  $174.03, 
for  which  sum  he  demands  foreclosure  of  the  mortgage. 
Later  said  receiver  amended  his  answer  and  cross-petition 
and  increased  his  claim  for  recovery  upon  the  note  and 
mortgage  to  $297.03.  Plaintiff's  reply  to  the  cross-petition 
contains  substantially  a  reaverment  of  the  matters  contained 
in  his  petition.  On  trial  of  the  issues  joined  the  district 
court  found  against  the  plaintiff,  dismissing  his  bill,  and  in 
favor  of  the  defendants  upon  the  cross-bill,  assessing  the 
amount  of  plaintiff's  indebtedness  at  $300.27  and  decreeing 
a  foreclosure  of  the  mortgage.  From  this  decree  the  plain- 
tiff has  appealed.  The  foregoing  extended  statement  of  the 
history  of  this  case  is  practically  undisputed  and  renders 
unnecessary  any  discussion  of  fact  propositions. 

1.  We  will  first  inquire  as  to  the  legal  effect  of  the  orig- 
inal transaction  between  the  plaintiff  and  the  defendant 
Am.  St.  Rep.,  Vol.  113—30 
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Home  Savings  and  Trust  Company.  Was  it  in  fact  a  loan 
of  $300  as  contended  by  the  defendant,  or  a  loan  of  $174.49 
as  contended  by  the  plaintiff?  At  that  date  plaintiff's  de- 
posit and  loan  company  stock  had  a  withdrawal  value  of 
$125.51.  Had  plaintiff  desired  to  take  up  the  loan  it  would 
have  required  a  withdrawal  or  surrender  of  his  stock  and 
the  payment  of  $174.49  in  cash.  Stated  in  the  language  of 
counsel  for  appellee:  "Butson  owed  the  Iowa  Deposit  and 
Loan  Company  $300.  His  stock  in  that  company  was  worth 
$125.51.  Therefore,  to  cancel  the  loan  and  his  debt  to  the 
deposit  and  loan  company,  he  or  some  one  for  him  must  pay 
to  the  company  the  difference  between  $300,  the  debt,  and 
$125.51,  the  value  of  the  stock.  The  amount  thus  required 
^'^'^  was  $174.49."  If  this  admirably  clear  statement  were 
applied  to  a  similar  transaction  between  two  individuals,  one 
of  whom  is  not  a  building  and  loan  association,  the  conclu- 
sion that  the  debtor's  obligation  to  the  person  who  paid  this 
difference  for  him  was  exactly  $174.49,  and  no  more,  would 
be  so  clear  as  to  make  wholly  unnecessary  argument  in  its 
support.  It  is  insisted  by  the  appellee,  however,  that,  in 
addition  to  canceling  the  plaintiff's  debt  to  the  deposit  and 
loan  company,  the  effect  of  this  deal  was  to  make  the  latter 
a  subscriber  to  the  stock  of  the  Home  Savings  and  Trust 
Company  with  an  advance  payment  thereon  of  $125.51,  and 
a  debtor  to  its  loan  fund  for  the  sum  of  $300. 

This  statement  is  literally  correct  from  appellee's  stand- 
point, but  a  little  exploration  under  its  surface  will  demon- 
strate beyond  question  the  error  in  the  result  reached  by  the 
trial  court.  The  cross-petition  filed  by  the  receiver  for  the 
Home  Savings  and  Trust  Company  serves,  in  effect,  to  con- 
vert this  action  into  one  for  the  foreclosure  of  the  mortgage, 
and  the  law  governing  such  proceedings  must  be  the  measure 
of  the  rights  of  the  parties  for  that  purpose.  The  statute 
provides  that  when  a  building  and  loan  association  goes  into 
court  and  demands  recovery  upon  one  of  its  contracts,  "no 
greater  recovery  shall  be  had  than  the  net  amount  of  prin- 
cipal actually  received,  with  interest  thereon  at  the  rate  of 
not  greater  than  twelve  per  cent  per  annum  on  the  net 
amount  of  the  loan  actually  received  by  and  paid  to  the 
borrower  with  statutory  attorney  f«es;  no  evasion  of  this 
provision  shall  be  had  by  means  of  any  dues,  member- 
ship fees,  fines,  forfeitures  or  other  charges,  any  agreement 
to  the  contrary  notwithstanding":  Code,  see.  1898. 
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The  "net  amount  of  the  loan"  actually  received  by  the 
plaintilff  is  therefore  an  inquiry  which  must  be  answered  be- 
fore we  can  ascertain  whether  the  demand  of  the  company 
is  or  is  not  excessive.  It  is  not  pretended  that  the  Home 
Savings  and  Trust  Company  purchased  the  loan  originally 
held  by  the  deposit  and  loan  company.  That  debt  was  paid, 
canceled,  ^'^°  and  discharged.  It  is  not  claimed  that  the 
Home  Savings  and  Trust  Company  paid  out  to  the  plaintiff 
or  on  his  account  any  other  or  greater  sum  than  $174.49 ;  but 
the  debt  of  $300  is  said  to  have  been  created  by  advancing 
to  him  or  on  his  account  the  said  sum  of  $174.49,  and  by 
crediting  him  with  an  advance  payment  of  $125.51  on  his 
stock.  Admit  it,  and  yet  the  sum  of  $174.49  remains  the 
"net  amount  of  the  loan"  actually  received  by  the  bor- 
rower. The  net  effect  of  it  all  is  simply  a  scheme  or  device 
by  which  the  association  is  enabled  upon  a  net  loan  of 
$174.49  to  collect  monthly  dues,  premiums,  and  interest  on 
the  basis  of  a  loan  of  $300.  For  the  difference  appellant  re- 
ceived no  value  whatever,  except  in  credit  upon  stock  which 
was  immediately  and  as  a  part  of  the  same  transaction  as- 
signed back  to  the  association,  to  be  matured  for  the  pay- 
ment of  the  same  loan.  This  may  be  a  legitimate  "busi- 
ness," if  the  borrower  is  willing  to  submit  to  it,  but  it  is 
manifestly  inconsistent  with  the  fundamental  principles  for 
the  promotion  of  which  building  and  loan  societies  were 
devised. 

It  will  clarify  the  situation  very  materially  if  we  keep 
in  mind  that  a  loan  by  a  building  and  loan  association  upon 
the  pledge  of  its  stock  is  neither  more  nor  less  than  an  ad- 
vance payment  of  the  face  or  par  value  of  such  stock  under 
an  agreement  by  which  the  borrower  is  to  proceed  to  mature 
the  stock  by  a  series  of  payments;  and  by  bringing  it  to 
maturity  the  debt  is  paid.  This  fact  or  agreement  is  recog- 
nized by  the  contract  in  suit.  The  note  sued  upon  is  by 
its  express  terms  a  promise  to  pay  to  the  Home  Savings  and 
Trust  Company  "the  sum  of  $300,  being  an  advance  payment 
on  my  five  C  shares  of  its  capital  stock."  Now,  if  the 
company,  upon  proper  security  being  given,  advances  to  the 
holder  of  ten  shares  of  its  stock  the  sum  of  $1,000,  and  the 
holder  immediately,  and  as  a  part  of  the  same  deal,  returns 
to  the  company  $400  as  an  advance  installment  upon  the 
same  stock,  or  if,  as  in  tiie  present  case,  one  advancement 
is  set  off  against  the  other,  and  the  company  pays  over  the 
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*''®  difference  only,  is  the  net  amount  actually  paid  to  and 
received  by  the  borrower  in  such  case  $1,000  or  is  it  but 
$600?  That  the  smaller  sum  is  the  true  amount  is  so  appar- 
ent that  to  offer  argument  in  its  support  is  to  impeach  the 
intelligence  of  those  to  whom  it  is  addressed.  To  hold 
otherwise  is  to  permit  a  building  and  loan  association  to 
make  a  loan  for  any  named  sum,  retain  twenty,  fifty,  seventy- 
five,  or  even  greater  per  cent  of  that  sum  as  advance 
stock  payments,  while  the  borrower,  receiving  in  fact  but 
a  small  fraction  of  the  nominal  loan,  goes  on  paying  monthly 
premium  and  interest  charged  on  the  full  face  of  the  written 
obligation.  If  this  device  is  to  be  upheld,  what  becomes 
of  the  statutory  provision  which  specifically  declares  that  the 
net  amount  of  the  loan  actually  received  by  and  paid  to 
the  borrower  shall  furnish  the  basis  for  computing  the 
amount  of  recovery,  and  that  the  court  shall  not  suffer  this 
rule  to  be  evaded  by  any  system  of  dues,  membership  fees, 
premiums,  fines,  forfeitures  or  charges  of  any  kind? 

Without  following  this  discussion  any  further  we  hold 
that  for  the  purposes  of  this  case  the  net  amount  of  the  loan 
secured  by  the  mortgage  sought  to  be  foreclosed  was  $174.49, 
and  no  more.  Taking  this  as  a  basis  of  computation,  let  us 
proceed  to  ascertain  the  state  of  the  account  between  the 
parties  under  the  rule  of  the  statute  (Code,  sec.  1898)  as 
applied  by  us  in  Iowa  Deposit  etc.  Co.  v.  Matthews,  126  Iowa, 
743,  102  N.  W.  817.  In  this  connection,  it  should  be  said  it 
is  shown  without  controversy  that  plaintiff  in  apparent  good 
faith  sought  and  offered  to  pay  the  balance  of  his  indebted- 
ness prior  to  March  3,  1902,  and  before  the  insolvency  of  the 
company  was  demonstrated,  and  that  on  the  date  named 
these  efforts  culminated  in  a  written  tender  to  the  trustee 
in  charge  of  the  company's  affairs  to  pay  the  sum  of  $100 
in  discharge  of  the  claim  against  him.  In  his  petition  he 
again  offers  to  pay  whatever  amount  is  due  the  defendant 
association.  For  the  purposes  of  testing  the  sufficiency  of 
this  tender,  we  will  therefore  attempt  to  state  the  account 
^"^"^  as  of  March  3,  1902,  assuming  for  the  present  that  the 
contract  is  one  within  the  protection  of  the  law  governing 
building  and  loan  associations.  If  to  the  net  loan,  $174.49, 
we  add  twelve  per  cent  interest  from  April  18,  1896,  to 
March  3,  1902,  $143.01,  we  find  an  aggregate  of  $317.50, 
which  marks  the  statutory  limit  beyond  which  the  associa- 
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tion  could  not  by  any  device  charge  the  plaintiff  in  an 
action  upon  the  loan  contract.  Indeed,  if  we  understand  the 
record  correctly,  the  net  amount  of  the  loan  was  reduced  to 
even  less  than  $174.49  by  deducting  therefrom  at  least  one 
or  two  months'  dues,  premiums  and  interest  in  advance;  but 
as  this  is  not  urged  in  argument,  we  do  not  take  it  into  ac- 
count. Against  the  aggregate  of  allowable  charges  above 
mentioned,  we  have  conceded  payments  as  follows :  Monthly 
dues,  $117;  monthly  premiums,  $70.20;  monthly  interest, 
$58.50 ;  monthly  fines,  $3.90— or  a  total  of  $249.60. 

It  appears,  then,  that  at  the  time  of  the  tender  the  ut- 
most sum  for  which  the  association  could  enforce  recovery 
in  any  event  was  the  difference  between  these  aggregates,  or 
$67.90.  But  it  is  suggested  that  the  company  being  now 
insolvent  and  in  the  hands  of  the  receiver,  a  different  rule 
is  to  be  applied,  and  in  support  of  this  proposition  we  are 
cited  to  Spinney  v.  Chapman,  121  Iowa,  38,  100  Am.  St. 
Rep.  305,  95  N.  W.  230,  Spinney  v.  Miller,  114  Iowa,  210, 
89  Am.  St.  Rep.  351,  86  N.  W.  317,  and  Hale  v.  Kline,  113 
Iowa,  523,  85  N.  W.  814.  We  find  nothing  in  these  or  other 
authorities  relied  upon  by  appellees  with  which  this  opinion 
is  out  of  harmony.  This  is  not  a  proceeding  to  which  the 
association  with  all  its  individual  members  have  been  made 
parties  for  an  adjustment  of  their  mutual  equities,  and  we 
do  not  undertake  to  say  what  rules  might  obtain  under 
such  circumstances,  but  we  may  with  propriety  suggest  that 
it  would  be  a  peculiar  quality  of  equity  which  would  permit 
a  party  to  increase  the  amount  of  his  debtor's  obligation 
by  declaring  his  own  insolvency.  On  the  contrary,  it  is 
well  settled  that  a  receiver  or  assignee  in  insolvency  proceed- 
ings takes  the  debtor's  estate  subject  to  all  the  outstanding 
rights  and  equities  which  ^''**  attached  to  it  in  the  hands 
of  the  debtor  himself:  Stewart  v.  Piatt,  101  U.  S.  731,  25 
L.  ed.  816;  Warner  v.  Jameson,  52  Iowa,  70,  2  N.  W.  951; 
Roberts  v.  Corbin,  26  Iowa,  316,  96  Am.  Dec.  146. 

It  has  often  been  held  that  where  a  building  and  loan 
association  by  reason  of  insolvency  or  otherwise  ceases  busi- 
ness, having  unpaid  stock  and  loans  outstanding,  borrowers 
are  released  from  payments  of  monthly  installments,  and  the 
contract  will  be  treated  as  an  ordinary  loan  at  legal  interest 
upon  which  the  payments  already  made  will  be  credited  un- 
der the  accepted  rule  governing  partial  payments.  This  rule 
is  made  subject  to  some  modification  in  certain  jurisdictions, 
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but  in  some  the  borrower  is  held  to  a  literal  performance  of 
his  contract  after  the  association  becomes  insolvent:  Low 
St.  B.  A.  V.  Zucher,  48  Md.  448;  Cook  v.  Kent,  105  Mass. 
246 ;  City  B.  &  L.  A.  v.  Goodman,  48  Ga.  445. 

This  rule  is  applied  simply  because  by  the  act  or  default 
of  the  association  the  maturity  of  the  stock  becomes  impos- 
sible and  the  w^hole  plan  or  scheme  on  which  the  loan  was 
taken  out  is  made  to  fail.  The  rule  is  intended  to  relieve, 
not  to  increase,  the  burden  of  the  borrower,  and  if  under 
any  possible  contingency  the  rule  would  operate  to  make 
a  debtor  liable  for  a  greater  amount  than  he  would  have  to 
pay  to  discharge  his  debt  according  to  the  literal  terms  of 
the  contract,  no  court  would  apply  it.  When  plaintiff 
offered  to  take  up  the  loan  and  tendered  payment  of  all  the 
association  could  have  enforced  against  him  had  the  judgment 
then  been  rendered,  his  right  to  have  the  obligation  surren- 
dered and  the  mortgage  canceled  was  from  that  moment 
fixed.  Strictly  speaking,  the  lien  of  the  mortgage  then 
ceased  to  exist,  and  no  act  or  default  of  the  association, 
thereafter  occurring,  could  have  the  effect  to  restore  said 
lien  or  deprive  the  plaintiff  of  his  right  to  a  release  of  record. 
None  of  the  cases  relied  upon  by  the  appellee  undertake  to 
hold  that  in  a  foreclosure  of  a  building  and  loan  mortgage 
by  a  receiver  the  debtor  is  not  entitled  to  the  benefit  of  the 
rule  established  by  Code,  section  1898.  The  statute  itself 
provides  ^"^^  for  no  exceptions  to  its  operation,  nor  is  there 
any  hint  or  suggestion  in  any  of  its  parts  from  which  such 
an  exception  can  be  implied.  Its  language  is  general:  "In 
the  event  that  judgment  is  obtained  against  a  borrower  from 
a  building  and  loan  association,  no  greater  recovery  shall 
be  had  than  the  net  amount  of  the  principal  actually  re- 
ceived with  interest,"  etc.  Were  we  to  say  that  this  provi- 
sion is  not  applicable  to  the  case  before  us,  it  would  amount 
to  a  practical  nullification  of  the  act  in  a  very  essential  partic- 
ular. There  is  an  attempt  to  charge  the  plaintiff  with  cer- 
tain alleged  assessments  made  upon  his  stock  for  the  pay- 
ment of  losses  incurred  in  the  business  of  the  corporation. 
Issue  is  taken  upon  this  claim  in  the  pleadings,  and  as  it  does 
not  seem  to  be  supported  by  any  competent  or  sufficient  evi- 
dence in  the  record,  we  do  not  therefore  consider  whether  in 
any  event  the  plaintiff  could  be  held  upon  such  assessments. 

2.  Other  questions  are  argued  by  counsel,  but  as  those 
already  considered  are  decisive  of  this  appeal,  we  shall  not 
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discuss  them.  The  equities  of  the  case  are  stronf?ly  with 
the  plaintiff.  It  is  putting  it  very  mildly  to  say  that  tlio 
claim  asserted  by  the  defendant  association  and  enforced  by 
the  decree  below  is  oppressive  to  the  last  degree,  and  re- 
quires some  better  reason  than  has  been  suggested  in  argu- 
ment to  command  our  approval. 

The  plaintiff  received  from  the  defendant  corporation  a 
loan  or  advancement  of  $174.49,  less  advance  charges. 
Within  a  little  more  than  three  years  from  that  date  he  had 
paid  on  this  loan  and  to  mature  the  stock  by  which  his  obli- 
gation was  to  be  discharged  the  sum  of  $249.60,  Avhen  the 
corporation  went  into  voluntary  liquidation,  thereby  declar- 
ing its  inability  or  unwillingness  to  perform  its  part  of  the 
contract.  According  to  its  own  computation  and  on  a  basis 
of  a  loan  of  $300,  the  utmost  amount  of  its  claim  on  Septem- 
ber 24,  1901,  was  $99.23.  On  April  26,  1902,  the  answer  filed 
by  the  trustee  in  this  case  increased  that  demand  to  $174.03. 
On  February  11,  1904,  the  receiver  comes  into  ^^**  the  action 
and  again  increases  the  demand  to  $297.03,  and  the  court 
entered  a  decree  against  him  in  the  sum  of  $300.27 ;  and  that, 
too,  while  the  association  and  its  receiver  expressly  admit 
that  the  plaintiff's  stock  at  the  date  of  the  decree  had 
a  withdrawal  value  of  $296.60.  The  amount  of  this  judg- 
ment, if  the  plaintiff  must  pay  it,  added  to  the  $249.60  al- 
ready paid,  makes  a  total  of  $549.87.  In  other  words,  he 
will  pay  $375.38  for  the  use  of  $174.49,  although  the  re- 
turn payments  began  immediately  and  amounted  to  more 
than  the  principal  sum  within  less  than  two  and  a  half  years 
from  the  date  of  the  loan.  The  mythical  story  of  Sisyphus, 
condemned  forever  to  roll  a  heavy  stone  up  the  mountain- 
side, only  to  have  it  escape  his  grasp  and  fall  deeper  than 
ever  into  the  valley  below,  must  have  been  inspired  by  some 
prophet's  vision  of  a  twentieth  century  borrower  endeavor- 
ing to  pay  a  loan  upon  terms  like  these.  We  feel  confident 
that  the  appellee's  claim  is  justified  neither  by  its  contract 
nor  by  the  statute  under  which  such  associations  do  busi- 
ness. 

We  do  not  overlook  the  argument  by  which  payments 
made  upon  stock  are  sought  to  be  distinguished  from  pay- 
ments upon  the  loan.  That  distinction  is  largely  a  play  upon 
terms — merely  a  matter  of  bookkeeping.  For  if  both  parties 
carry  out  the  contract  according  to  its  stipidation,  the  debt 
is  paid,  as  we  have  already  repeatedly  suggested,  solely  and 
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only  by  bringing  the  stock  to  maturity.  Every  payment, 
therefore,  which  goes  to  advance  or  accelerate  the  maturing 
process,  is  of  necessity  a  payment  in  some  degree  or  measure 
on  the  debt,  nor  are  such  payments  deprived  of  their  true 
character  as  such  by  the  fact  that  credit  therefor  may  not 
be  applied  upon  the  note  representing  the  loan  until  the  time 
arrives  for  final  settlement,  and  may  then  be  increased  by 
profits  or  decreased  by  losses  which  have  accrued  upon  the 
stock. 

The  decree  appealed  from  is  therefore  modified  by  re- 
ducing the  amount  found  against  the  plaintiff  to  $67.90,  and 
by  taxing  the  costs  of  both  courts  to  the  receiver. 

Modified  and  affirmed. 


The  Insolvency  of  Building  and  Loan  Associations  as  affecting  the 
liability  of  members  is  the  subject  of  a  monographic  note  to  Curtis 
V.  Granite  State  Provident  Assn.,  61  Am.  St.  Eep.  24-30.  The  settle- 
ment with  borrowers  prescribed  by  statute  for  solvent  associations 
does  not  apply  to  insolvent  ones:  Spinney  v.  Miller,  114  Iowa,  210,  89 
Am.  St.  Eep.  351;  and  if  a  foreign  association  has  become  insolvent 
and  its  affairs  have  passed  into  the  hands  of  a  receiver,  they  are  no 
longer  governed  by  its  by-laws,  and  a  borrowing  member  has  a  right 
to  have  his  liability  determined  by  the  law  of  his  domicile:  Spinney 
V.  Chapman,  121  Iowa,  38,  100  Am.  St.  Eep.  305. 


CUYKENDALL  v.  DOE. 

[129  iowa,  453,  105  N.  W.  698.] 

JUDGMENTS,  FOEEIGN -Attack  on  Jurisdiction. — A  party, 
when  sued  upon  a  judgment  rendered  iu  a  foreign  state,  may  impeach 
its  validity,  for  want  of  jurisdiction  in  the  court  rendering  it. 
(p.  476.) 

JUDGMENTS  by  Confession — Foreign  Judgment. — ^A  judgment 
by  confession  under  warrant  of  attorney  regularly  entered  in  a  state 
where  the  debtor  resided  when  the  power  was  given,  in  conformity 
to  the  law  of  that  state,  will  be  enforced  in  another  state,  though  the 
entry  of  judgment  in  the  same  manner  is  not  authorized  by  the  law  of 
the  latter  state,     (pp.  476,  477.) 

JUDGMENTS  by  Confession  by  Attorney. — If  a  note  authorizes 
an  attorney  to  appear  for  the  maker  at  the  suit  of  the  payee  and  con- 
fess judgment,  it  authorizes  the  entry  of  a  judgment  upon  the  admis- 
sion or  confession  of  the  debtor  through  the  attorney  without  the 
formalities  involved  in  an  ordinary  proceeding  or  action  at  law. 
(p.  479.) 

JUDGMENTS  by  Confession — Provision  for  Stay  of  Execution. 
A  stipulation  between  the  parties  that  if  judgment  upon  a  note  is 
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confessed  before  its  maturity,  no  execution  shall  issue  before  the 
debt  thus  evidenced  becomes  due,  does  not  prevent  the  exercise  of  the 
power  to  confess  judgment  after  the  maturity  of  the  note  and  debt, 
(p.  479.) 

JUDGMENTS  by  Confession. — If  a  power  to  confess  judgment 
authorizes  the  making  of  the  confession  "as  of  the  last  week,  or  any 
other  subsequent  term  or  time  after  the  date  hereof,"  it  authorizes 
a  confession  of  judgment  in  vacation,     (p.  480.) 

JUDGMENTS  by  Concession — Sister  State — Judgment — ^En- 
forcement— Jurisdiction. — If  a  foreign  judgment  has  been  duly  en- 
tered, the  omission  to  file  with  the  court  the  instrument  upon  which 
such  judgment  is  based  does  not  aflfect  the  validity  of  the  judgment 
in  a  suit  thereon  in  another  state,     (p.  480.) 

JUDGMENT  by  Confession — ^Power  of  Attorney — ^Waiver  of 
Statute  of  Limitations. — An  attorney  empowered  to  confess  judgment 
on  a  note  has  no  authority  to  waive  the  statute  of  limitations. 
(p.  480.) 

JUDGMENTS  by  Confession — Sister  State — Judgment — Limita- 
tion of  Actions. — If  a  note  is  accompanied  by  a  power  of  attorney  to 
confess  judgment  thereon,  and  authorizing  suit  in  the  state  where  the 
debtor  then  resided,  at  any  time  within  twenty  years  from  the  date  of 
the  maturity  of  the  note,  and  judgment  is  confessed  within  such  time, 
it  is  no  defense  to  an  action  on  the  judgment  in  another  state  that  an 
action  on  the  note  was  barred  by  the  statute  of  limitations  of  that 
state,     (p.  480.) 

JUDGMENTS  by  Confession — Sister  State — Judgments — Suifl- 
ciency. — The  record  of  a  sister  state  judgment  by  confession  showing 
an  appearance,  a  confession,  the  date,  the  principal  sum  due,  the 
amount  of  costs,  the  date  from  which  interest  is  to  be  computed,  and 
which  is  officially  attested,  sufficiently  establishes  the  validity  of  the 
judgment  when  suit  is  brought  thereon  in  another  state,     (p.  481.) 

JUDGMENTS  by  Confession — Nonresidence  of  Debtor. — If  a 
note  contains  a  power  to  any  attorney  to  appear  for  the  maker  and 
confess  judgment  in  accordance  with  the  law  of  the  state  where  the 
note  is  made,  such  power  authorizes  the  entry  of  judgment  after  the 
maker  of  the  note  has  become  a  nonresident,  without  service  of  notice 
to  him,  or  other  appearance  than  by  attorney,     (pp.  481,  482.) 

J.  B.  Rockafellow  and  Follett  &  Curtis,  for  the  appellant. 

J.  B.  Bruff,  for  the  appellee. 

•♦«4  WEAVER,  J.  On  May  3,  1884,  the  plaintiff,  J.  Walter 
Cuykendall,  then  residing  in  the  state  of  DelaAvare  and  being 
indebted  to  the  defendant,  Nelson  R.  Doe,  made  and  deliv- 
ered to  said  defendant  his  promissory  note  or  written  prom- 
ise to  pay  the  sum  of  one  hundred  and  fifty  dollars,  with 
interest,  on  or  before  ^^'^  January  1,  1885.  Following  said 
written  promise,  and  as  a  part  of  same  instrument  subscribed 
by  the  plaintiff,  was  the  following  clause:  "And  further  I 
do  hereby  authorize  and  empower  any  attorney  or  protho- 
notary  of  any  court  of  record,  within  the  state  of  Delaware, 
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or  elsewhere,  to  appear  for  me  at  the  suit  of  Nelson  R.  Doe, 
his  executors,  administrators  or  assigns,  and  thereupon  to 
confess  judgment  on  the  above  obligation  against  me  to 
the  said  Nelson  R.  Doe,  his  executors,  administrators  or 
assigns,  as  of  the  last  week,  or  any  other  subsequent  term 
or  time  after  the  date  hereof,  with  stay  of  execution  until 
the  first  day  of  January,  1885,  aforesaid,  and  I  do  hereby 
release  all  and  all  manner  of  errors  or  error  in  any  such 
judgment,  and  in  the  execution  to  be  issued  thereon." 

Soon  after  the  making  of  this  obligation  plaintiff  removed 
from  the  state  of  Delaware  and  at  no  time  since  has  been 
a  resident  therein.  He  has  been  g,  resident  of  Iowa  con- 
tinuously from  the  year  1890  to  the  present.  The  debt  rep- 
resented by  the  note  has  never  been  paid. 

By  the  statutes  of  Delaware  it  is  made  the  duty  of  the 
prothonotary  or  clerk  of  a  court  of  record,  ''on  application 
of  the  obligee,  or  assignee,  of  a  bond  containing  a  warrant 
for  an  attorney  at  law  or  other  person  to  confess  judgment, 
to  enter  judgment  against  the  person  who  executed  the 
same,  for  the  amount  which,  from  the  face,  appears  to  be 
due,  without  the  agency  of  an  attorney,  or  declaration  filed, 
and  with  such  stay  of  execution  as  may  be  herein  mentioned ; 
particularly  mentioned  on  his  docket,  the  real  debt  and  time 
from  which  interest  is  to  be  calculated":  Del.  Laws  1852, 
p.  102,  c.  37,  sec.  5.  It  is  also  further  provided  that :  "  A  judg- 
ment, entered  by  the  prothonotary  of  the  superior  court  upon 
an  obligation,  without  declaration  filed,  according  to  the 
provisions  of  section  5,  chapter  37,  shall  have  the  same  force 
and  effect  as  if  a  declaration  had  been  filed  and  judgment 
confessed  by  an  attorney,  or  judgment  ^''^  obtained  in  open 
court":  Del.  Laws  1852,  p.  391,  c.  110,  sec.  13. 

On  September  25,  1900,  one  William  F.  Cansey,  an  at- 
torney at  law,  claiming  to  act  under  the  authority  of  the 
warrant  of  attorney  contained  in  the  aforesaid  written  obli- 
gation, confessed  judgment  thereon  in  favor  of  the  defend- 
ant herein  in  the  superior  court  of  Delaware  in  and  for  Sus- 
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sex  county.     The  entry  of  said  judgment  of  record  is  in 
the  following  form : 


'196      Nelson  R.  Doe 

vs. 

J.  Walter  Cuykendall. 

Note  delv'd  atty. 

W.  F.  Cansey. 

Debt  $150. 

Int.  from  May  3,  1884. 
Atty  $2.76. 

Pro'y  $1.19. 


$3.77 
Pd.  by  pltff's  atty. 


Debt  Sine  Breve: 

And  now,  to  wit,  this 
twenty-fifth  day  of  Sei)teni- 
ber  in  the  year  of  our  Lord 
one  thousand  and  nine  hun- 
dred, the  defendant,  J.  Wal- 
ter Cuykendall,  appears  by 
Wm.  F.  Cansey,  Esq.,  his  at- 
torney, and  confesses  judg- 
ment to  the  plaintiff  for  the 
sum  of  one  hundred  and  fifty 
dollars,  lawful  money  of  the 
state  of  Delaware,  with  costs 
of  suit  and  release  of  all  er- 
rors. 

Payable  January  1,  1885. 

Entered  at  8:20  o'clock 
a.  m. 

Attest:  George  W.  Jones, 
Pro'y." 


Thereafter,  as  we  gather  from  the  record,  Doe  began 
an  action  at  law  against  Cuykendall  in  the  district  court  of 
Cass  county,  Iowa,  to  recover  upon  the  judgment  aforesaid, 
but  for  some  reason  dismissed  it  before  trial  was  had.  The 
note  upon  which  the  judgment  had  been  confessed  having 
*^''  been  brought  to  this  state  as  a  matter  of  evidence  in  said 
proceeding,  and  being  deposited  in  the  hands  of  the  clerk  of 
the  trial  court,  Cuykendall,  immediately  upon  the  dismissal 
of  said  action,  brought  this  suit  in  equity,  alleging  that  right 
of  action  upon  said  note  and  judgment  was  barred  by  the 
statute  of  limitations,  and  asking  the  return  of  said  note, 
that  Doe  be  enjoined  and  the  note  delivered  up  for  can- 
cellation. To  this  claim  the  defendant  answered,  denying 
that  his  right  of  action  was  barred  by  the  statute  of  limita- 
tions, and  by  way  of  counterclaim  alleged  the  recovery  of 
the  judgment  in  Delaware  and  demanch'd  recovery  thereon. 
Replying  to  the  counterclaim,  the  plaintiff  pleaded  the  stat- 
ute of  limitations,  denied  the  validity  and  sufficiency  of  the 


476  American  State  Reports,  Vol.  113.  [Iowa, 

confession  of  judgment,  and  alleged  that  the  superior  court 
of  Sussex  county,  Delaware,  never  had  obtained  jurisdiction 
over  the  plaintiff  for  the  rendition  of  such  judgment.  Upon 
trial  to  the  court  the  issues  were  found  in  defendant's  favor, 
and  judgment  rendered  against  plaintiff  on  the  counter- 
claim.    The  plaintiff  appeals. 

1.  It  is  said  that,  even  conceding  the  validity  of  the  con- 
fession of  judgment  under  the  laws  of  Delaware,  the  pro- 
ceeding by  which  such  judgment  was  obtained  is  so  far  out 
of  harmony  with  our  own  practice  and  so  contrary  to  the 
spirit  and  policy  of  our  own  laws  that  the  courts  of  Iowa 
will  not  recognize  such  a  judgment  as  affording  a  ground  of 
recovery.  It  may  be  conceded  that,  while  the  constitution 
of  the  United  States  declares  that  "full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  arts,  records  and 
judicial  proceedings,  of  every  other  state"  (article  4,  sec- 
tion 1),  it  is  yet  competent  for  a  party  when  sued 
upon  a  judgment  rendered  in  a  foreign  state  to  impeach  its 
validity  for  want  of  jurisdiction  in  the  court  rendering  it: 
D'Arcy  v.  Ketchum,  52  U.  S.  165,  13  L.  ed.  648;  Thompson 
v.  Whitman,  85  U.  S.  457,  21  L.  ed.  897;  Hall  v.  Lanning, 
91  U.  S.  160,  23  L.  ed.  271;  Pennoyer  v.  Neff,  95  U.  S. 
714,  24  L.  ed.  565.  It  is  also  ^^^  true  that  there  may  be 
judgments  which  are  perfectly  valid  and  enforceable  in 
the  state  where  rendered,  yet  are  not  entitled  to  full  faith 
and  credit  under  the  constitutional  provisions  above  referred 
to:  Steel  v.  Smith,  7  Watts  &  S.  447;  Weaver  v.  Boggs, 
38  Md.  255;  Grover  &  Baker  Sewing  Mach.  Co.  v.  Rad- 
cliffe,  66  Md.  511,  8  Atl.  265,  137  U.  S.  287,  11  Sup.  Ct. 
Rep.  92,  34  L.  ed.  670. 

But  none  of  the  exceptional  cases  appear  to  go  to  the 
extent  contended  for  by  appellant.  Confession  of  judg- 
ment under  warrant  of  attorney  is  a  practice  which  has 
prevailed  in  many,  if  not  most,  of  the  older  states  of  the 
Union  from  an  early  day.  Wherever  the  legislature  has 
recognized  such  contracts  and  provided  for  their  enforce- 
ment, the  courts  have  universally  upheld  the  validity  of  the 
statute.  Recognizing  the  somewhat  drastic  nature  of  the 
proceeding  and  the  possibility  of  its  abuse,  the  courts  are 
everywhere  disposed  to  construe  the  power  thus  given  by 
the  debtor  very  strictly,  and  to  refuse  to  give  force  and 
effect  to  a  confession  not  made  in  accordance  therewith, 
but  where  the  power  has  not  been  exceeded  and  the  judg- 
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ment  has  been  regularly  confessed  and  entered  in  a  court  of 
the  state  where  the  debtor  resided  when  the  warrant  is 
executed,  we  find  no  case  where  recognition  has  been  denied 
it  in  another  state.  In  executing  the  warrant  of  attorney 
authorizing  another  person  to  confess  judgment  in  his  name, 
the  debtor  is  held  to  have  in  view  the  laws  and  practice  of 
the  state  of  which  he  is  subject,  and  to  consent  in  advance 
that  the  person  presenting  the  warrant  may  be  considered 
his  representative  with  power  to  submit  to  the  jurisdiction 
of  the  court. 

The  holding  in  Grover  &  Baker  Sewing  Mach.  Co.  v. 
Radcliffe,  137  U.  S.  287,  11  Sup.  Ct.  Rep.  92,  34  L.  ed.  670, 
cited  and  relied  upon  by  the  appellant,  is  not  opposed  to  this 
doctrine.  In  that  case  the  obligation  and  the  warrant  of  at- 
torney were  a  New  York  contract,  while  the  obligor  whose 
rights  were  involved  was  a  citizen  of  Maryland.  By  the 
'*^^  warrant  the  obligor  authorized  "any  attorney  of  rec- 
ord in  the  state  of  New  York,  or  any  other  state,  to  confess 
judgment"  against  him.  The  holder  of  the  obligation  and 
warrant  of  attorney  did  not  place  the  instrument  in  the 
hands  of  an  attorney  for  a  confession  of  judgment,  but  de- 
posited it  directly  with  the  prothonotary  of  a  court  in 
Pennsylvania,  and  judgment  was  entered  thereon  without 
a  formal  confession  by  any  person.  This  departure  from  the 
terms  of  the  warrant  was  in  strict  accordance  with  a  statute 
of  the  state  of  Pennsylvania,  and  the  judgment  entered 
thereon  was  without  doubt  enforceable  within  its  jurisdic- 
tion. When  suit  was  brought  upon  such  judgment  in  Mary- 
land against  the  obligor  residing  in  that  state,  the  court 
denied  a  recovery,  holding  the  judgment  to  have  been  ren- 
dered without  jurisdiction;  and  this  holding  was  affirmed  in 
the  supreme  court  of  the  United  States.  Referring  to  the 
argument  advanced  that,  as  the  statute  of  the  state  of  Penn- 
sylvania authorizing  the  prothonotary  to  enter  such  judg- 
ment without  an  appearance  and  without  the  intervention 
of,  or  confession  by,  an  attorney,  was  in  force  at  the  date 
of  the  contract,  it  should  be  considered  as  a  part  of  it,  the 
court  says:  "But  we  do  not  think  that  a  citizen  of  another 
state  than  Pennsylvania  can  be  thus  presumptively  held  to 
knowledge  and  acceptance  of  particular  statutes  of  the 
latter  state.  What  Benge  authorized  was  a  confession  of 
judgment  by  any  attorney  of  any  court  of  record  in  the 
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state  of  New  York,  or  any  other  state,  and  he  had  a  right 
to  insist  upon  the  letter  of  the  authority  there  conferred." 
In  other  words,  the  judgment  was  held  void,  not  because 
the  warrant  of  attorney  was  invalid,  but  because  its  terras 
had  been  disregarded  in  entering  judgment  without  the 
prescribed  confession.  This  is  very  far  from  holding  that, 
had  judgment  been  confessed  by  an  attorney  strictly  in 
accord  with  the  power  granted,  it  would  not  be  entitled  to 
full  faith  and  credit  in  each  of  the  states  of  the  Union.  In 
the  case  at  ^^^  bar  the  contract  was  made  in  Delaware  by 
a  resident  of  that  state,  with  a  view  to  the  laws  and  practice 
there  prevailing;  and  assuming  for  the  present  that  the 
judgment  was  entered  in  accordance  with  such  laws  and 
practice  upon  a  confession  made  in  due  observance  of  the 
terms  of  the  warrant  of  attorney,  we  know  of  nothing  in 
the  laws  or  policy  of  this  state  which  authorizes  us  to  say 
the  owner  of  such  judgment  may  not  maintain  action  upon 
it  in  this  jurisdiction.  The  fact  that  the  legislature  of  this 
state  has  prescribed  rules  governing  confessions  of  judg- 
ment, which  rules  do  not  include  confessions  upon  war- 
rant of  attorney,  and  that  this  court  has  held  that  a  judg- 
ment entered  upon  such  a  warrant  in  this  state  is  of  no 
validity  (Hamilton  v.  Schoenberger,  47  Iowa,  385),  is  not 
controlling  upon  the  question  before  us.  The  decision  here 
cited  does  no  more  than  to  hold  that,  this  state  having  pro- 
vided a  system  of  procedure  and  of  remedies,  that  system 
must  be  considered  exclusive,  and  parties  cannot  by  con- 
tract import  into  our  procedure  a  practice  otherwise  un- 
known to  our  courts.  As  sustaining  the  views  expressed 
in  this  paragraph,  see  Richards  v.  Barlow,  140  Mass.  218, 
6  N.  E.  68 ;  Nicholas  v.  Farwell,  24  Neb.  180,  38  N.  W.  820 ; 
Kingman  v.  Paulson,  126  Ind.  507,  22  Am.  St.  Rep.  611,  26 
N.  E.  393;  Caley  v.  Morgan,  114  Ind.  350,  16  N.  E.  790; 
First  Nat.  Bank  v.  Garland,  109  Mich.  515,  63  Am.  St.  Rep. 
597,  67  N.  W.  559,  33  L.  R.  A.  83 ;  Sipes  v.  Whitney,  30  Ohio 
St.  69 ;  Ritter  v.  Hoffman,  35  Kan.  215,  10  Pac.  576 ;  Free- 
man on  Judgments,  4th  ed.,  sec.  558a.  Indeed,  the  validity 
of  judgments  confessed  under  warrant  of  attorney,  and 
the  sufficiency  of  the  jurisdiction  of  courts  to  render  the 
same  in  states  where  such  practice  is  allowed,  seem  to  have 
been  fully  recognized  and  affirmed  by  this  court  in  Crafts 
V.  Clark,  38  Iowa,  237. 
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2.  It  is  next  urged  that  the  confession  of  judgment  is 
not  in  strict  pursuance  of  the  power  granted  by  the  warrant 
of  attorney.  The  provision  of  the  warrant  is  that  the  at- 
torney ^®*  may  appear  for  the  debtor  at  the  suit  of  Nelson 
R.  Doe  and  confess  judgment  in  his  favor,  and  counsel 
interpret  this  as  giving  authority  for  such  appearance  and 
confession,  only  after  an  action  has  been  begun  upon  the 
obligation  by  the  payee  or  holder  thereof.  We  do  not  so 
read  the  contract.  A  confession  of  judgment,  as  that  ex- 
pression is  ordinarily  employed,  means  the  entry  of  a  judg- 
ment upon  the  admission  or  confession  of  the  debtor  with- 
out the  formality,  time,  or  expense  involved  in  an  ordinary 
proceeding.  Moreover,  when  such  a  warrant  is  presented 
to  an  attorney  with  direction  or  demand  that  judgment 
be  confessed  thereon,  the  acceptance  of  the  same  is,  within 
the  meaning  of  the  warrant,  an  "appearance  at  the  suit  of 
the  holder,"  and  his  confession,  if  otherwise  regular,  is 
binding  upon  the  debtor. 

It  is  further  alleged  that,  by  the  provision,  of  the  war- 
rant providing  for  a  stay  of  execution  to  January  1,  1885, 
an  implication  arises  that  the  power  to  confess  judgment 
must  be  exercised,  if  at  all,  before  the  date  named.  It  Avill 
be  observed  that  the  promissory  note  in  question  did  not 
become  due  until  January  1,  1885,  and  we  are  disposed  to 
hold  that  the  provision  for  stay  of  execution  to  that  date 
indicates  no  more  than  an  agreement  or  stipulation  between 
the  parties  that,  if  judgment  were  confessed  before  the 
maturity  of  the  note,  as  is  the  well-known  practice  in  states 
where  confessions  are  allowed  (Crafts  v.  Clerk,  38  Iowa, 
237),  no  execution  should  issue  before  the  debt  thus  evi- 
denced became  due.  From  this  no  implication  can  fairly 
be  extracted  that  the  power  must  be  exercised  before  the 
note  becomes  due,  or  not  at  all. 

Neither  is  the  objection  to  the  judgment  because  entered 
in  vacation  well  taken.  We  are  cited  in  this  connection  to 
Roundy  v.  Hunt,  24  111.  598,  and  other  Illinois  cases,  but 
neither  of  these  cases  is  directly  in  point,  and  tliey  seem 
to  turn  upon  the  effect  of  the  statutes  of  that  state.  In  the 
case  before  us  it  is  '*'*^  shown  afllrmatively,  and  without 
dispute,  that  the  judgment  was  entered  in  conformity  with 
the  statutes  of  Delaware  antl  the  recognized  practice  of  its 
courts.     The   warrant  of  attorney   is   very   broad   and  au- 
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thorizes  the  making  of  the  confession  "as  of  the  last  week, 
or  any  other  subsequent  term  or  time  after  the  date  hereof." 
We  hold,  therefore,  that  the  confession  in  vacation  was  ex- 
pressly authorized:  Richards  v.  Barlow,  140  Mass.  218,  6 
N.  E.  68. 

Finally,  upon  this  branch  of  discussion,  it  is  urged  that 
the  judgment  should  be  held  invalid  because  the  note  and 
warrant  of  attorney  were  not  placed  and  kept  on  file  in  the 
court  where  the  judgment  was  entered.  But  this  is  a  mere 
detail  of  practice,  the  omission  of  which  cannot,  in  our 
opinion,  affect  the  validity  of  the  judgment,  if  otherwise 
duly  entered:  See  Bank  v.  Newton  Cotton  Mills,  115  N.  C. 
507,  20  S.  E.  765.  However  desirable  it  may  be  that  these 
matters  of  evidence  should  be  made  and  preserved  of  rec- 
ord, failure  to  do  so  has  no  effect  to  show  want  of  juris- 
diction in  the  court  to  enter  the  judgment. 

3.  The  proposition  advanced  by  appellant  that  the  attor- 
ney assuming  to  confess  judgment  had  no  authority  to 
waive  the  statute  of  limitations  is  sound:  Walrod  v.  Manson, 
23  Wis.  393,  99  Am.  Dec.  187;  Kahn  v.  Lesser,  97  Wis. 
217,  72  N.  W.  739.  But  there  is  no  room  for  the  applica- 
tion of  that  doctrine  to  this  case.  While  it  is  true  that  ac- 
tion on  the  note  was  fully  barred  in  this  state  before  the 
judgment  was  entered  thereon  in  Delaware,  it  also  appears 
that,  upon  written  promises  to  pay,  accompanied  by  a  war- 
rant of  attorney  such  as  was  executed  by  the  appellant,  ac- 
tion may  be  brought  in  the  latter  state  at  any  time  within 
twenty  years  from  the  date  of  maturity.  Such  being  the 
fact,  the  further  fact  that  the  action  on  the  note  was  barred 
in  this  state  would  not  operate  to  abbreviate  the  period  of 
limitation  in  the  state  where  the  contract  was  made,  and  the 
^**^  judgment  against  the  appellant  having  been  confessed 
and  entered  there  within  less  than  twenty  years  prior  to  the 
commencement  of  this  action,  the  plea  of  the  statute  of 
limitations  was  not  then,  and  is  not  now,  available  to  the 
judgment  debtor. 

4.  Of  the  record  entry  of  the  judgment,  we  may  say 
that  it  is  very  brief  and  informal,  but  shows  with  clearness 
the  appearance  by  attorney,  the  confession  by  him  of  judg- 
ment, the  date  thereof,  the  principal  sum  for  which  appel- 
lant was  indebted,  the  amount  of  costs,  and  the  date  from 
which  interest  was  to  be  computed;  and  the  entry  is  at- 
tested by  the  official  signature  of  the  prothonotary.     This 
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we  regard  sufficient.  At  least  it  is  not  so  wanting  in  form 
or  substance  that  we  can  properly  hold  it  of  no  validity  as 
a  judgment. 

5.  The  jurisdiction  of  the  Delaware  court  to  enter  the 
judgment  is  challenged,  because  at  the  time  of  its  entry  ap- 
pellant had  ceased  to  be  a  resident  of  that  state,  and  because 
no  notice  or  summons  of  any  kind  was  served  upon  him, 
and  there  was  no  appearance  to  the  proceeding  by  him  or 
by  anyone  in  his  behalf,  except  the  appearance  by  Cansey 
under  the  warrant  contained  in  the  note.  If  the  warrant 
of  attorney  was  of  any  force  or  effect  when  made,  it  can 
hardly  be  seriously  argued  that  appellant  could  render  it 
void  and  valueless  by  the  simple  expedient  of  leaving  the 
state.  The  statement  of  the  proposition  is  its  own  refuta- 
tion. The  very  purpose  which  the  law  for  confession  of 
judgment  under  warrant  of  attorney  was  designed  to  effect 
was  to  enable  the  creditor  to  obtain  judgment  without  de- 
lay, trouble  and  expense  attendant  upon  bringing  the  debtor 
into  court  by  formal  action  and  service  of  process. 

As  we  have  seen,  the  statute  under  which  appellant's 
contract  was  made  explicitly  provides  that,  when  an  attor- 
ney appears  under  the  authority  of  the  warrant  for  the  pur- 
pose of  confessing  judgment,  the  party  giving  the  authority 
'***'*  for  such  appearance  shall  be  held  to  be  in  court,  and 
personal  judgment  may  be  entered  against  him  without  any 
declaration  filed,  and  the  judgment  shall  have  the  same  effect 
as  if  entered  in  open  court.  None  can  deny,  we  thiuk,  that 
a  debtor  may  employ  an  attorney  and  authorize  him,  in  case 
action  is  brought  by  a  creditor,  to  appear  in  his  behalf  and 
oonsent  to  the  entry  of  judgment  against  him.  It  is  equally 
certain  that,  if  such  authority  is  not  revoked  and  the  creditor 
brings  suit  within  the  statute  of  limitations,  a  judgment  en- 
tered upon  the  appearance  and  by  the  consent  of  the  attor- 
ney so  authorized  will  be  a  binding  personal  judgment 
against  the  debtor,  though  he  reside  in  another  state  and  has 
been  served  with  no  notice  or  process  of  any  kind  to  bring 
him  within  the  jurisdiction  of  the  court  where  the  action  is 
pending.  It  is  going  but  a  step  further  to  say  that  a  debtor 
may  put  in  the  hands  of  the  creditor  himself  written  au- 
thority to  any  practicing  attorney  in  whose  hands  the  writ- 
ing may  be  placed,  to  appear  in  his  belialf  and  confess  judg- 
ment upon  a  debt  upon  which  he  concedes  his  liability ;  and 
where  such  practice  is  authorized  by  the  laws  of  a  state,  we 
Am.  St.  Rep.,  Vol.  113—31 
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can  conceive  of  no  reason  for  saying  that  the  person  thus 
represented  by  one  holding  his  written  authority  so  to  ap- 
pear in  his  behalf  is  not  in  court,  or  that  a  personal  judg- 
ment thus  procured  is  not  valid  and  enforceable  and  en- 
titled to  recognition  in  every  jurisdiction  of  the  Union. 
Such,  as  we  have  already  indicated,  is  the  uniform  holding 
of  the  courts:  Van  Norman  v.  Gordon,  172  Mass.  576,  70 
Am.  St.  Rep.  304,  53  N.  E.  267,  44  L.  R.  A.  840;  Teel  v. 
Yost,  128  N.  Y.  387,  28  N.  E.  353,  13  L.  R.  A.  796 ;  First  Nat. 
Bank  v.  Garland,  109  Mich.  515,  63  Am.  St.  Rep.  597,  67 
N.  W.  559,  33  L.  R.  A.  83 ;  Pirie  v.  Stern,  97  Wis.  150,  65 
Am.  St.  Rep.  103,  72  N.  W.  370;  Patterson  v.  Indiana,  2 
G.  Greene,  492 ;  Grim  v.  Grim,  162  Mo.  544,  85  Am.  St.  Rep. 
521,  63  S.  W.  489,  54  L.  R.  A.  502. 

Counsel  cite  us  to  section  14,  page  391,  of  chapter  110, 
Laws  of  Delaware  of  1852,  which  provides  that  an  attorney 
confessing  ^^^  judgment  in  certain  cases  shall  give  written 
direction  to  the  officer,  showing  the  debt  and  the  time  from 
which  interest  is  to  be  reckoned,  which  statement  or  items 
shall  be  entered  upon  the  docket.  On  reading  the  section 
referred  to,  it  appears  to  be  made  applicable  only  to  cases 
where  confession  is  made  upon  a  contract  providing  for  a 
'  penalty,  'and  not  to  an  ordinary  note  or  other  instrument  by 
the  terms  of  which  the  amount  of  the  debt  is  liquidated.  The 
further  contention  that  the  judgment  here  appealed  from 
is  excessive  is  groundless.  It  seems  to  be  the  practice  in 
Delaware  not  to  compute  interest  to  the  date  of  the  judg- 
ment entry,  but  to  find  and  enter  judgment  for  the  princi- 
pal debt  with  a  notation  of  the  date  from  which  interest 
is  to  be  allowed,  and  such  was  the  entry  in  the  judgment 
in  controversy.  There  was  no  error,  therefore,  in  assessing 
both  principal  and  interest  against  the  appellant  in  an  action 
brought  to  recover  the  judgment  debt. 

It  follows  from  what  we  have  said  that  the  decree  en- 
tered by  the  trial  court  is  correct,  and  it  must  be  affirmed. 


A  Judgment  of  a  Court  of  one  state  by  confession  under  a  warrant 
of  attorney  is  entitled  to  full  faith  and  credit  in  other  states,  if  the 
court  which  rendered  it  had  jurisdiction  so  to  do.  Such  a  judgment 
has,  in  general,  the  qualities,  incidents,  and  attributes  of  other  judg- 
ments: See  the  monographic  note  to  Montgomery  v.  Consolidated  etc. 
Co.,  103   Am.  St.  Rep.  324-326. 

Power  to  Confess  a  Judgment  must  be  clearly  given  and  strictly  pur- 
sued, or  the  judgment  is  invalid:  Mayer  v.  Pick,  192  111.  561,  85  Am. 
St.  Eep.  352;  Estate  of  Claghorn,  181  Pa.  600,  59  Am.  St.  Rep.  680. 
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HARVEY  V.  MASON  CITY  AND  FORT  DODGE  RAIL- 
ROAD COMPANY. 

[129   Iowa,    465,    105    N.    W.    958.] 

PRINCIPAL  AND  AGENT — ^Authority  of  Agent. — An  agent 
authorized  only  to  lease  and  generally  look  after  his  principal 's  lands 
has  no  authority  to  construct  a  ditch  on  such  land  for  the  benefit  of 
his  own,  and  his  act  in  so  doing  is  not  binding  on  his  principal, 
(p.  486.) 

WATERS,  SURFACE — ^Damages  from  Overflow — Contributory 
Negligence. — If  it  is  sought  to  recover  damages  caused  by  an  overflow 
of  surface  water  resulting  from  an  insufficient  outlet,  the  fact  that 
the  land  owner  seeking  to  recover  constructed  drainage  ditches  across 
his  land  in  the  direction  of  such  outlet  does  not  affect  his  right  to 
recover  unless  it  is  shown  that  the  collection  .of  water  at  the  outlet 
was  increased  and  augmented  thereby,  and  that  he  thereby  contrib- 
uted to  his  own  injury,     (p.  487.) 

WATERS,  SURFACE — Insufficient  Outlet — Liability. — If  a  Rail- 
road Company  fails  to  provide  a  sufficient  drain  or  outlet  through  its 
right  of  way  to  afford  a  reasonably  prompt  passage  for  the  surface 
water  seeking  outlet  there  in  times  of  heavy  or  long-continued  rain- 
fall, it  is  liable  to  adjoining  land  owners  for  the  overflow  of  their 
lands  resulting  therefrom,      (p.  488.) 

WATERS — SURFACE — Damage  from  Overflow — Permanent  or 
Continuing  Injury. — ^If  the  injury  to  land  is  caused  by  a  wrongful 
overflow  thereof  by  surface  water,  is  of  a  permanent  character,  and 
will  continue  indefinitely  unless  a  change  is  effected  by  human  labor, 
the  damages  are  permanent  and  recoverable  once  for  all,  and  are 
measured  by  the  decrease  in  the  fair  market  value  of  the  property; 
but  when  the  injury  from  such  overflow  is  temporary  in  its  nature,  or 
is  of  a  recurring  character,  the  damages  are  ordinarily  regarded  as 
continuing,  and  one  recovery  against  the  wrongdoer  is  not  a  bar  to 
successive  actions  for  damages  thereafter  accruing  from  the  same 
wrong,      (p.  489.) 

WATERS,  SURFACE — Damages  from  Overflow — Permanent 
or  Continuing  Injury. — Damages  arising  from  the  occasional  flooding 
of  land  by  surface  water  caused  by  an  insufficient  culvert  upon  the 
land  of  an  adjacent  proprietor  are  not  original  and  permanent,  but 
continuing,  although  if  the  claim  for  damages  is  made,  and  the  action 
is  tried  on  the  theory  that  they  are  original  and  permanent,  the  par- 
ties will  be  bound  by  the  judgment.      (p.  492.) 

WATERS,  SURFACE— Damages  for  Overflow.— A  land  owner, 
to  recover  damages  for  a  wrongful  overllow  of  his  land  by  surface 
water,  must  show  that  he  has  in  fact  suft'ered  injury  therefrom,  and 
can  recover  only  for  the  injury  thus  sustained  and  not  for  any 
threatened  injury,     (p.  493.) 

WATERS,  SURFACE — Measure  of  Damages  for  Overflow. — 
The  measure  of  damages  for  injury  to  land  caused  by  its  wrongful 
overflow  by  surface  water  is  the  difl'crence  between  its  fair  market 
value  immediately  before  and  immediately  after  the  injury,  (p. 
495.) 

WATERS,  SURFACE — Measure  of  Damages  for  Overflow. — 
In  determining  the  value  of  land  immediately  before  and  immediately 
after  an   injury  thereto   caused  by  the   wrongful  overflow  of  surface 
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water,  the  value  and  condition  of  the  frnpa  thereon,  if  any,  and  the 
extent  to  which  they  are  injured  or  destroyed,  are  material  matters  for 
the  consideration  of  the  jury.     (p.  496.) 

WATERS,  SUEFACE — Damages  for  Overflow  of  Land. — If  one 
person's  land  is  overflowed  by  surface  water  through  the  negligent  act 
of  another,  the  former  is  entitled  to  recover  nominal  damages, 
although  he  furnishes  no  evidence  affording  a  proper  measure  of  actual 
damages,     (p.  497.) 

DAMAGES — Failure  to  Find. — If  the  recovery  of  nominal  dam- 
ages, to  which  a  party  is  entitled,  determines  and  adjudicates  some 
valuable  right  in  real  property,  the  refusal  to  allow  them  is  review- 
able on  appeal,  and  constitutes  reversible  error,     (p.  498.) 

Gray  &  Gray  and  Frick  &  Crandall,  for  the  appellant. 

Healy  Brothers  &  Kelleher  and  E.  C.  Stevenson,  for  the 
appellee. 

*«''  WEAVER,  J.  The  plaintiff  is,  and  for  many  years 
has  been,  the  owner  ef  a  quarter  section  of  land  in  Calhoun 
county,  Iowa.  The  land  is  somewhat  low  and  in  its  natural 
condition  there  is  a  shallow  pond  or  slough  of  some  ten  or 
fifteen  acres  in  extent  near  the  western  boundary.  The 
natural  slope  and  drainage  of  most  of  the  quarter  section 
and  of  some  of  the  adjacent  lands  is  in  the  direction  of  this 
pond,  the  outlet  of  which  was  to  the  west  across  the  highway 
bounding  the  tract  on  that  side.  In  the  year  1902  the  de- 
fendant company,  by  condemnation  or  by  purchase,  secured 
a  right  of  way  and  constructed  its  railroad  across  the  farm 
and  through  the  pond  near  its  outlet,  substantially  as  shown 
upon  the  accompanying  diagram. 


'*®®  The  track  across  the  premises  is  laid  upon  an  embank- 
ment or  fill  at  a  height  of  about  six  feet  above  the  pond.     In 
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constructing  the  roadbed,  defendant  attempted  to  provide  for 
the  escape  of  the  drainage  from  the  pond  in  the  direction  of 
its  natural  flow  by  putting  in  a  tile  culvert.  The  tile  is 
tvrenty-four  inches  in  diameter  laid  at  the  bottom  of  the 
fill,  the  exposed  ends  being  re-enforced  and  strengthened  by 
cement  work.  There  is  no  suggestion  on  part  of  the  de- 
fendant that  this  culvert  was  intended  as  a  temporary  make- 
shift, or  that  it  desires  or  proposes  to  substitute  another  of 
other  material  or  of  greater  capacity.  On  September  25, 
1903,  plaintiff  instituted  this  action.  In  addition  to  the 
matters  hereinbefore  stated,  her  petition  alleges  that  the  cul- 
vert which  we  have  described  is  wholly  insufficient  to  carry 
off  the  water  which  would  otherwise  escape  in  that  direction 
in  times  of  flood,  and  that  by  reason  of  its  incapacity  the 
water  has  been  set  back,  causing  injury  to  her  land  and 
crops,  for  which  she  seeks  a  recovery  in  damages.  The  de- 
fendant answered  in  denial.  There  were  other  counts  in  the 
petition  presenting  other  claims  on  which  issue  was  joined, 
but  none  of  these  latter  issues  are  involved  in  this  appeal, 
and  we  shall  dispose  of  it  as  if  the  claim  first  mentioned  was 
the  only  one  considered  in  the  court  below.     • 

At  the  close  of  the  testimony  on  part  of  plaintiff,  the 
defendant  presented  a  motion  for  a  directed  verdict  in  its 
favor  on  the  grounds  (1)  that  no  proper  proof  of  damages 
had  been  offered  by  the  plaintiff,  and  (2)  that  plaintiff,  by 
herself  or  by  her  agent,  had  contributed  to  the  injury  for 
which  she  was  asking  damages.  The  motion  was  sustained, 
and  it  is  from  the  judgment  entered  upon  the  directed  ver- 
dict that  plaintiff  appeals. 

The  record  shows  that  the  court  below,  throughout  the 
course  of  the  trial,  consistently  ruled  that  the  measure  of 
the  plaintiff' 's  damages,  if  any,  was  the  difference  between 
the  value  of  her  land  with  a  good  and  sufficient  culvert 
through  the  railroad  embankment  and  the  value  of  the  same 
land  ^"®  with  the  culvert  as  constructed,  and  considerable 
testimony  in  support  of  her  claim  of  damages  on  that  theory 
was  given  to  the  jury.  From  this  circumstance  we  con- 
clude that  the  ruling  upon  the  motion  for  a  directed  verdict, 
though  general  in  form,  was  in  fact  based  upon  the  second 
ground  therein  specified ;  that  is,  that  plaintiff  could  not  re- 
cover because  of  her  own  contribution  to  the  injury  of  which 
fihe  complained.     However,  as  both  propositions  are  insisted 
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upon  by  the  appellee  in  this  court,  and  as  both  have  been 
argued  by  counsel,  we  shall  proceed  to  their  consideration. 

1.  Beginning  with  the  last  proposition  above  referred 
to,  let  us  inquire  whether  there  was  such  a  showing  of  con- 
tributory negligence  or  fault  on  the  plaintiff's  part  as  to  jus- 
tify the  court  in  holding  as  a  matter  of  law  that  she  was  not 
entitled  to  recover. 

The  testimony  shows  that  plaintiff  is  a  resident  of  Illi- 
nois, and  has  never  been  in  actual  occupation  of  the  land. 
The  quarter  section  immediately  east  of  the  plaintiff's  land 
is  owned  by  her  brother,  who  is  also  a  resident  of  Illinois. 
This  brother  appears  to  have  had  authority  from  plaintiff 
to  lease  her  land  and  look  after  her  interests  therein  in  a 
general  way,  and  he  has  occasionally  made  brief  visits  to 
the  neighborhood.  It  appears  that  in  the  summer  of  1903, 
shortly  before  the  commencement  of  this  action,  plaintiff's 
brother  had  one  or  two  tile  ditches  made  on  his  own  land, 
and  to  effectuate  the  drainage  extended  them  down  upon 
or  across  his  sister's  land  in  the  direction  of  the  pond  of 
which  mention  has  been  made.  Some  years  prior  to  the  con- 
struction of  the  railroad  an  open  ditch  had  been  constructed 
from  the  land  owned  by  one  Brown,  immediately  to  the 
north  of  plaintiff's  land,  draining  into  or  in  the  direction  of 
the  pond.  A  tile  ditch  also  extends  from  the  land  of 
Brown  on  the  west  side  of  the  railroad,  discharging  its 
waters  into  the  borrow  pit  or  ditch  on  the  right  of  way; 
but  these  waters,  as  we  understand  the  situation,  do  not 
affect  the  flooding  of  the  land  on  the  east  ^'^**  side  of  the 
fill.  It  is  the  claim  of  the  defendant  company  that  the 
facts  above  recited  show  without  dispute  that  plaintiff 
has  contributed  to  the  flooding  of  her  own  land  and  is 
therefore  without  remedy.  We  think  this  position  cannot  be 
sustained.  In  the  first  place,  there  is  no  showing  whatever 
that  the  extension  of  the  ditches  from  the  land  of  her  brother 
across  the  premises  was  by  plaintiff's  authority,  or  with  her 
knowledge  or  consent.  It  is  true  that  her  brother  was  her 
agent,  and,  generally  speaking,  she  would  properly  be  held 
to  have  notice  of  and  be  bound  by  his  dealings  with  others  in 
reference  to  the  leasing  or  management  of  her  land ;  but  his 
agency,  so  far  as  the  record  discloses  its  character,  gave 
him  neither  implied  nor  apparent  authority  to  construct  a 
ditch  upon  her  land  for  the  benefit  of  his  own. 
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But,  even  if  we  assume  that  the  ditches  were  cut  by  him 
with  the  consent  of  plaintiff,  there  is  the  further  insuper- 
able objection  to  the  order  of  the  court  that  there  is  no  such 
clear  and  satisfactory  showing  of  any  injurious  result  there- 
from as  to  authorize  the  court  to  withdraw  the  case  from 
the  consideration  of  the  jury.  It  is  not  shown — certainly 
not  clearly  shown — that  any  water  was  brought  to  the 
pond  which  did  not  naturally  drain  in  that  direction.  In- 
deed, the  pond  seems  to  be  the  natural  catch-basin  of  the 
surface  drainage  of  a  considerable  area  of  land  to  the  east 
and  north,  and  unless  it  be  made  to  appear  that  by  the 
acts  of  the  plaintiff,  done  or  permitted  since  the  construc- 
tion of  the  railroad,  the  volume  of  water  to  be  discharged 
through  the  culvert  augmented  the  alleged  floods  beyond 
the  amount  or  quantity  which  otherwise  would  have  drained 
in  that  direction,  and  thereby  contributed  to  the  injury 
for  which  she  seeks  to  recover  from  the  defendant,  her 
right  to  damages  is  in  no  manner  affected  by  the  construction 
of  the  ditches.  Whether  any  such  results  did  follow  from 
acts  done  or  permitted  by  the  plaintiff  was  clearly  a  ques- 
tion of  fact  upon  which  plaintiff  was  entitled  to  the  verdict 
of  the  ^"^^  jury:  See  Schrope  v.  Trustees,  111  Iowa,  113, 
82  N.  W.  466;  Collins  v.  City  of  Keokuk,  91  Iowa,  293,  59 
N.  W.  200. 

In  leaving  this  branch  of  the  case  it  is  well  to  suggest 
that  we  have  discussed  the  matter  of  plaintiff's  alleged  con- 
tribution to  the  injury  to  her  land  upon  the  theory  adopted 
by  counsel  in  argument ;  but  we  do  not  wish  to  be  understood 
as  conceding  that  the  doctrine  of  contributory  negligence 
has  any  proper  application  to  actions  like  the  one  now  before 
us:  See  Randolf  v.  Town  of  Bloomfield,  77  Iowa,  50,  14  Am. 
St.  Rep.  268,  41  N.  W.  562;  Correll  v.  City  of  Cedar  Rapids, 
110  Iowa,  336,  81  N.  W.  724. 

2.  The  nature  and  extent  of  the  legal  rights  of  adjacent 
land  owners  in  respect  to  surface  waters  and  drainage, 
and  the  measure  of  damages  to  be  assessed  for  a  violation  of 
those  rights,  have  been  the  subject  of  much  and  varied 
litigation  from  an  early  day  in  the  world's  civilization.  In- 
crease in  land  values  and  increased  necessity  to  make  the 
soil  yield  the  largest  possible  return  to  its  owner  contribute 
to  make  the  subject  one  of  continually  growing  importance, 
but  unfortunately  for  the  best  interests  of  society  there 
is  perhaps  no  question  of  law  not  settled  by  statutory  en- 
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actment  upon  which  there  exists  a  greater  confusion  of  au- 
thorities. But  in  the  case  now  before  us  no  question  is 
raised  as  to  the  obligation  of  the  defendant  company  to 
provide  a  suitable  and  sufficient  opening  through  its  em- 
bankment for  the  escape  of  the  water  from  plaintiff's  prem- 
ises at  the  place  of  its  natural  outlet  or  discharge,  the  con- 
tention on  behalf  of  the  company  being  that  plaintiff  of- 
fered no  proof  of  injury  to  her  land  by  reason  of  the  in- 
sufficiency of  the  culvert;  and,  if  this  point  be  overruled, 
it  is  further  contended  that  there  is  an  entire  failure  of 
evidence  as  to  the  damages,  if  any,  resulting  to  the  plaintiff. 
This  state  of  the  record  renders  it  unnecessary  for  us  to  go 
into  any  examination  of  the  authorities  as  to  plain- 
tiff's right  to  demand  an  exit  for  the  surface  drainage  of 
her  land  across  the  defendant's  right  of  way;  but,  taking 
the  right  for  granted,  we  are  to  inquire  ^''^  whether  there 
is  any  testimony  tending  to  show  a  violation  thereof  on 
part  of  the  defendant,  and  if  a  violation,  whether  there  is 
any  showing  of  damage  which  would  have  been  submitted 
to  the  jury.  If  the  witnesses  testifying  in  the  case  can  be 
believed,  there  can  be  little,  if  any,  doubt  that  the  twenty- 
four-inch  tile  culvert  provided  by  the  defendant  was  wholly 
insufficient  to  afford  reasonably  prompt  passage  for  the 
water  seeking  outlet  there  in  times  of  heavy  or  long-con- 
tinued rainfall.  The  admitted  facts  as  to  the  topography 
and  formation  of  the  land  in  that  vicinity,  a  large  area 
of  which  sloped  to  this  point  as  a  common  outlet  for  its 
surplus  waters,  amply  corroborate  and  uphold  the  statement 
of  the  witnesses  in  this  respect.  It  is  shown  with  equal 
clearness  that  by  reason  of  the  insufficiency  of  the  culvert 
the  water  was  at  times  dammed  against  the  railway  em- 
bankment and  flooded  back  over  a  considerable  portion 
of  plaintiff's  land,  interfering  materially  with  its  use  and 
destroying  the  grass.  There  is  no  merit,  therefore,  in  de- 
fendant's claim  that  no  actionable  injury  to  plaintiff's  prem- 
ises was  shown. 

The  one  debatable  question  presented  in  argument  is  as 
to  the  measure  of  plaintiff's  damages.  It  has  quite  fre- 
quently been  held  that  damages  for  injury  of  a  permanent 
character  to  real  property,  and  especially  where  the  wrong 
complained  of  is  in  the  nature  of  a  nuisance,  which  will 
continue  indefinitely  without  change  from  any  cause  but 
human  labor,  are  recoverable  once  for  all,  and  that  ordi- 
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narily  the  measure  of  such  recovery  is  the  decrease  in  the 
fair  market  value  of  the  property  on  account  of  such  in- 
jury: Troy  V.  Cheshire  R.  R.,  3  Fost.  (N.  H.)  83,  55  Am. 
Dec.  177;  Powers  v.  City  of  Council  Bluffs,  45  Iowa.  652, 
24  Am.  Rep.  792;  Bizer  v.  Ottumwa  H.  P.  Co.,  70  Iowa, 
145,  30  N.  W.  172.  In  such  case  the  damages  are  said  to 
be  original.  But  where  the  injury  from  the  alleged  nui.sance 
is  temporary  in  its  nature,  or  is  of  a  continuing  or  recurring 
character,  the  damages  are  ordinarily  regarded  as  continu- 
ing, and  one  recovery  against  the  wrongdoer  is  not  a  bar 
to  successive  "*'^''*  actions  for  damages  thereafter  accruing 
from  the  same  wrong:  Powers  v.  City  of  Council  Bluffs, 
15  Iowa,  652,  24  Am.  Rep.  792;  Beatrice  Gas  Co.  v.  Thomas, 
41  Neb.  662,  43  Am.  St.  Rep.  711,  59  N.  W.  925;  Schlitz 
Brewing  Co.  v.  Compton,  142  111.  511,  32  N.  E.  693,  34  Am. 
St.  Rep.  92,  18  L.  R.  A.  390;  Denver  etc.  Irr.  Co.  v.  Mid- 
daigh,  12  Colo.  434,  13  Am.  St.  Rep.  234.  21  Pac.  565; 
Pettit  V.  Grand  Junction,  119  Iowa,  352,  93  N.  W.  381.  • 
The  principle  upon  which  a  party  creating  a  continuing 
nuisance  is  held  liable  to  successive  actions  for  damages  is 
that  he  has  a  legal  right  and  is  under  legal  obligation  to  re- 
move, change  or  repair  the  structure  or  thing  complained  of, 
and  thereby  terminate  the  injury  to  his  neighbor;  and, 
failing  so  to  do,  each  day's  continuance  of  the  nuisance  is  a 
repetition  of  the  original  wrong,  and  a  new  action  will  lie 
therefor:  Kansas  Pac.  R.  R.  v.  ]\Iihlman,  17  Kan.  224;  New 
Salem  v.  Eagle  Mill  Co.,  138  Mass.  8;  Colrick  v.  Swin- 
burne, 105  N.  Y.  503,  12  N.  E.  427.  If  the  structure  or  thing 
complained  of  is  of  a  lasting  character,  though  perhaps  not 
strictly  permanent  according  to  the  ordinary  definition  of 
the  term,  it  has  also  been  held  that  the  person  injured  may 
elect  to  treat  it  as  permanent  and  recover  original  damages, 
and  a  judgment  obtained  in  an  action  tried  upon  that  theory 
will  operate  as  a  bar  to  any  further  claim  for  damages  on 
account  of  the  continuance  of  the  nuisance :  Aldworth  v. 
City  of  Lynn,  153  Mass.  53,  25  Am.  St.  Rep.  608,  26  N.  E. 
229,  10  L.  R.  A.  210;  Ridely  v.  Seaboard  etc.  R.  R..  116  N. 
C.  923,  20  S.  E.  962;  White  v.  Northwestern  etc.  R.  R.  Co., 
113  N.  C.  610,  37  Am.  St.  Rep.  639,  18  S.  E.  330,  22  L.  R. 
A.  627;  Fowle  v.  New  Haven  etc.  Co.,  112  Mass.  334,  17 
Am.  Rep.  106.  And  see  Ilollonbeck  v.  ^Marion,  116  Iowa, 
69,  89  N.  W.  210;  Noe  v.  Chicago  etc.  R.  R.,  76  Iowa,  360. 
41  N.  W.  42;  Hodge  v.  Shaw,  85  Iowa,  137,  39  Am.   St. 
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Rep.  290,  52  N.  W.  8.  The  confusion  which  is  found  in 
the  precedents  has  arisen  not  so  much  from  the  statement 
of  governing  principles  as  from  the  inherent  difficulty  in 
clearly  distinguishing  injuries  which  are  original  and  perma- 
nent ^'^^  from  those  which  are  continuing,  and  in  assign- 
ing each  particular  case  to  its  appropriate  class. 

In  Powers  v.  City  of  Council  Bluffs,  45  Iowa,  652,  24 
Am.  Rep.  792,  this  court  cited  with  approval  the  defini- 
tion of  permanent  injury  given  in  Troy  v.  Cheshire  R.  R. 
Co.,  3  Fost.  (N.  H.)  83,  55  Am.  Dec.  177:  ''Whenever 
the  nuisance  is  of  such  character  that  its  continuance  is 
necessarily  an  injury,  and  where  it  is  of  a  permanent  char- 
acter that  will  continue  without  change  from  any  cause 
except  human  labor,  there  the  damage  is  an  original  dam- 
age, and  may  be  at  once  fully  compensated."  This  defini- 
tion we  still  think  correct,  but  a  failure  to  carefully  con- 
strue and  apply  it  has  led  to  some  apparent  inconsistencies 
in  this  and  some  other  courts.  It  will  be  observed  from  a 
reading  of  the  quoted  paragraph  that  the  term  "permanent," 
so  often  made  use  of  in  connection  with  the  right  to  recover 
original  damages,  has  reference  not  alone  to  the  character 
of  the  structure,  or  the  thing  which  produces  the  alleged  in- 
jury, but  also  to  the  character  of  the  injury  produced  by  it. 
In  other  words,  the  structure  or  thing  producing  the  injury 
may  be  as  permanent  and  enduring  as  the  hand  of  man  can 
make  it,  yet  if  the  resulting  injury  be  temporary  or  inter- 
mittent, depending  on  future  conditions  which  may  or  may 
not  arise,  the  damages  are  continuing,  and  successive  actions 
will  lie  for  successive  injuries.  This  thought,  which  is 
clearly  implied  in  the  quoted  definition,  is  further  elaborated 
in  the  same  case  (Troy  v.  Cheshire  R.  R.  Co.,  3  Fost.  (N. 
H.)  83,  55  Am.  Dec.  177),  as  follows:  "But  where  the  con- 
tinuance of  such  act  is  not  necessarily  injurious,  and  where 
it  is  necessarily  of  a  permanent  character,  but  may  or  may 
not  be  injurious,  or  may  or  may  not  be  continued,  then 
the  injury  to  be  compensated  in  a  suit  is  only  the  damage 
that  has  happened."  Stating  the  same  rule  in  somewhat 
different  form,  it  has  also  been  said  that  "when  such  struc- 
ture is  permanent  in  its  character,  and  its  structure  and 
maintenance  are  not  necessarily  injurious,  but  may  or  may 
not  be  so,  the  injury  to  be  compensated  m  a  suit  is  only 
the  damage  which  has  happened,  and  there  can  be  as 
^"^^  many  successive  recoveries   as   there   are  successive  in- 
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juries":  St.  Louis  etc.  R.  R.  Co.  v.  Biggs,  52  Ark.  240,  20 
Am.  St.  Rep.  174,  12  S.  W.  331,  6  L.  R.  A.  804. 

In  a  note  to  the  same  case  in  20  American  State  Reports,  176, 
Mr.  Freeman  gives  it  as  the  consensus  of  the  authorities  that 
"when  the  original  act  creating  a  nuisance  to  land  is  perma- 
nent in  its  nature,  and  is  at  once  productive  of  all  the  damage 
which  can  ever  result  from  it,  and  at  once  destroys  the  estate 
for  all  practical  purposes,  so  that  when  the  act  is  completed 
all  the  damage  that  can  be  effected  thereby  is  consummated, 
the  entire  damages  must  be  recovered  in  one  action,  and  the 
statute  of  limitations  begins  to  run  against  the  cause  of 
action  from  the  time  of  the  complete  erection  of  the  nui- 
sance." In  support  of  this  proposition  the  annotator  cites 
several  of  our  own  cases.  Possibly  as  good  an  illustration 
of  the  distinction  as  can  be  suggested  is  in  the  case  of  the 
construction  of  a  milldam  across  the  course  of  a  stream. 
So  far  as  the  dam  operates  to  permanently  overflow  the  land 
of  another  and  take  away  from  the  owner  all  beneficial  use 
of  his  property,  the  damage  may  be  treated  as  original  and 
all  recovered  in  one  action,  but  so  far  as  it  may  cause  only 
a  periodical  or  occasional  flooding,  the  damage  is  continuing, 
and  successive  recoveries  can  be  had:  Bizer  v.  Ottumwa  II. 
P.  Co.,  70  Iowa,  145,  30  N.  W.  172 ;  Close  v.  Samm,  27  Iowa, 
503;  Gibson  v.  Fischer,  68  Iowa,  29,  25  N.  W.  914;  Watson 
V.  Van  Meter,  43  Iowa,  76.  Not  keeping  in  mind  this  dis- 
tinction between  the  permanent  character  of  the  cause  and 
the  resultant  injury,  the  court  has  been  led  in  a  few  in- 
stances to  appear  to  make  the  former  the  sole  test  whether 
the  damages  in  question  were  original ;  but  we  think  this 
has  never  been  done  where  the  question  here  presented 
has  been  raised  and  considered.  More  frequently  than 
otherwise,  in  cases  of  this  class,  the  court  has  simply  de- 
cided the  question  before  it  on  the  theory  upon  Avhich  it 
has  been  presented  by  counsel,  without  attempting  to  de- 
termine its  correctness  as  an  abstract  principle. 

As  applied  to  obstructions  of  water  and  drainage  ways 
'^'^^  by  railway  embankments,  some  courts  have  drawn  a  dis- 
tinction, not  generally  recognized,  between  those  which  are 
constructed  solidly,  without  culvert,  trestle  or  other  opening 
for  the  escape  of  water,  and  those  in  which  an  opening  is 
provided,  but  proves  to  be  insufficient  for  the  purpose.  Ac- 
cording to  these  precedents,  the  first  condition  above  men- 
tioned presents  a  case  for  original  damages,  and  the  latter 
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a  case  for  continuing  damages.  Such  seems  to  have  been 
the  thought  controlling  the  decision  in  Haisch  v.  Keokuk 
etc.  R.  R.  Co.,  71  Iowa,  606,  33  N.  W.  126,  and  Stodghill 
V.  Railroad  Co.,  53  Iowa,  341,  5  N.  W.  495. 

Applying  the  test  suggested  by  the  foregoing  discussion, 
we  are  disposed  to  hold  that  damages  arising  from  the  occa- 
sional flooding  of  land  by  reason  of  an  insufficient  culvert 
upon  the  land  of  an  adjacent  proprietor  are  not  original, 
although  if  the  claim  for  damages  be  made  and  the  action 
be  tried  on  the  theory  that  they  are  original,  the  parties 
will  be  bound  thereby.  In  this  conclusion  we  are  supported 
by  the  great  preponderance  of  the  authorities:  Austin  R. 
R.  Co.  V.  Anderson,  79  Tex.  427,  23  Am.  St.  Rep.  350,  15 
S.  W.  484;  Athens  Mfg.  Co.  v.  Rucker,  80  Ga.  291,  4  S. 
E.  885 ;  Reid  v.  City  of  Atlanta,  73  Ga.  523 ;  Colrick  v.  Swin- 
burne, 105  N.  Y.  503,  12  N.  E.  427;  Wells  v.  New  Haven 
etc.  R.  R.  Co.,  151  Mass.  46,  21  Am.  St.  Rep.  423,  23  N. 
E.  724 ;  Hargreaves  v.  Kimberly,  26  W.  Va.  787,  57  Am.  Rep. 
121 ;  Esty  V.  Baker,  48  Me.  495 ;  Cumberland  etc.  Canal  Co.  v. 
Hitchings,  65  Me.  140;  Thayer  v.  Brooks,  17  Ohio,  489,  49 
Am.  Dec.  474;  Plate  v.  New  York  C.  R.  R.,  37  N.  Y. 
472;  Railroad  Co.  v.  Wachter,  123  111.  440,  5  Am.  St.  Rep. 
532,  15  N.  E.  279;  Smith  v.  Point  Pleasant  etc.  R.  R.,  23  W. 
Va.  451;  Burnett  v.  Nicholson,  86  N.  C.  99;  Ohio  etc. 
R.  R.  Co.  V.  Thillman,  143  111.  127,  36  Am.  St.  Rep.  359, 
32  N.  E.  529;  Dorman  v.  Ames,  12  Minn.  451  (Gil.  347); 
Carriger  v.  East  Tennessee  etc.  R.  R.  Co.,  7  Lea  (Tenn.),  388 ; 
Jungblum  v.  Minneapolis  etc.  R.  R.  Co.,  70  Minn.  153,  72 
N.  W.  971;  Chicago  etc.  R.  R.  Co.  v.  Schaffer,  124  111.  112, 
16  N.  E.  239.  The  case  of  *'"'■  Fowle  v.  New  Haven  etc. 
R.  R.  Co.,  107  Mass.  352,  which  has  been  quite  frequently 
cited  as  sustaining  the  opposite  theory  is,  upon  that  point, 
expressly  disapproved  by  the  same  court  in  the  later  case 
of  Aldworth  v.  City  of  Lynn,  153  Mass.  53,  25  Am.  St. 
Rep.  608,  26  N.  E.  229,  10  L.  R.  A.  210. 

It  must  be  remembered,  also,  in  the  case  at  bar,  that  the 
embankment  complained  of  was  lawfully  made,  for  a  lawful 
purpose,  and  wholly  upon  the  premises  of  the  defendant.  In 
itself  it  did  not  constitute  an  invasion  of  the  plaintiff's 
property  or  property  rights,  and  the  injuries,  if  any,  to 
the  adjacent  land  were  consequential,  only  arising  from 
the  negligence  of  the  defendant  in  constructing  it.  Such 
being  the  case,  it  would  seem  an  elementary  proposition 
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that  to  recover  damages  the  plaintiff  must  show  that  he 
has  in  fact  suffered  injury  therefrom,  and  not  simply  that 
an  injury  is  threatened.  Possibly  the  threatened  injury 
might  be  sufficient  ground  to  sustain  a  suit  in  equity  for 
an  injunction  (Moore  v.  Chicago  etc.  R.  R.  Co.,  75  Iowa, 
263,  39  N.  W.  390),  but  we  find  no  precedent  for  holding 
it  a  sufficient  basis  for  an  action  at  law  for  the  recovery 
of  damages.  This  rule  has  been  directly  and  indirectly 
affirmed  by  us  on  repeated  occasions:  Miller  v.  Keokuk 
etc.  R.  R.  Co.,  63  Iowa,  680,  16  N.  W.  567;  Sullens  v.  Chi- 
cago etc.  R.  R.  Co.,  74  Iowa,  659,  7  Am.  St.  Rep.  501,  38 
N.  W.  545;  Powers  v.  Council  Bluffs,  45  Iowa,  652;  Hunt 
V.  Railroad  Co.,  86  Iowa,  22;  Drake  v.  Chicago  etc.  R.  R. 
Co.,  63  Iowa,  302,  50  Am.  Rep.  746,  19  N.  W.  215;  Van 
Orsdol  V.  Railroad  Co.,  56  Iowa,  470,  9  N.  W.  379;  Pettit 
V.  Grand  Junction,  119  Iowa,  352,  93  N.  W.  381. 

The  Powers  case,  above  cited,  has  been  much  criticised 
as  announcing  the  doctrine  that  the  right  of  action  to  the 
land  owner  dates  from  the  negligent  act  which  results  in 
injury  to  his  property,  and  as  making  an  improper  applica- 
tion of  the  rule  of  permanent  damages.  It  has  also  been 
repeatedly  distinguished  by  us  in  later  cases,  and  we  have 
declined  to  extend  the  application  of  the  doctrine  there 
announced:  Pettit  v.  Grand  Junction,  119  Iowa,  352,  93 
N.  W.  381;  Costello  v.  Pomeroy,  120  Iowa,  213,  94  N.  W. 
490;  Drake  v.  Chicago  etc.  R.  R.  Co.,  63  Iowa,  302,  50  Am. 
Rep.  746, 19  N.  W.  215.  The  first  criticism  above  mentioned  is 
based  '*''**  upon  a  misapprehension  of  the  facts  there  pre- 
sented. The  wrongful  act  there  charged  was  the  negligent 
changing  of  the  course  of  a  stream  in  such  manner  that  a 
gradual  cutting  back  and  widening  of  its  channel  from 
its  point  of  discharge  ensued.  The  change  was  made  in 
1859,  but  the  recession  of  the  cut  did  not  reach  plaintiff's 
lot  until  the  year  1866.  More  than  five  years  after  the 
latter  date  plaintiff  brought  suit,  and  his  claim  was  held 
to  be  barred.  The  right  of  action  was  not  held,  as  has 
been  supposed,  to  have  accrued  when  the  course  of  the 
stream  was  negligently  changed,  but  when  the  i)laintiff's 
premises  were  actually  encroached  upon.  Such  was  our 
construction  of  the  rule  of  Powers'  case  in  deciding  Miller 
V.  Keokuk  etc.  R.  R.,  63  Iowa,  680,  16  N.  W.  567,  although  we 
later  fell  into  the  error  of  citing  it  in  the  opposite  effect  in 
Grand  Lodge  v.  Graham,  96  Iowa,  592,  65  N.  W.  831,  31 
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L.  R,  A.  133.  We  think,  however,  that  so  far  as  the  Pow- 
ers case  goes  to  the  time  when  a  right  of  action  accrued 
to  the  property  owner,  it  is  correctly  interpreted  in  the 
Miller  ease,  and  is  strictly  in  harmony  with  the  weight  of 
authority.  It  is  also  an  important  consideration  that  the 
Powers  case  was  against  a  municipal  corporation,  the  lia- 
bility of  which  for  injuries  of  this  nature  is  restricted  within 
much  narrower  limits  than  is  the  liability  of  the  private 
citizens :  Vanderweile  v.  Taylor,  65  N.  Y.  341 ;  City  of  Cedar 
Falls  V.  Hansen,  104  Iowa,  189,  65  Am.  St.  Rep.  439,  73 
N.  W.  585.  The  further  question  whether  the  injury  there 
under  consideration  should  have  been  held  to  be  permanent 
and  damages  recoverable  once  for  all  from  the  moment 
the  stream  ate  its  way  across  the  boundary  of  plaintiff's 
lot,  admits  of  more  doubt,  and  whether  we  should  be  in- 
clined to  apply  the  undoubted  rule  of  law  there  affirmed 
to  another  case  involving  like  fact  conditions,  we  need  not 
now  consider  or  decide :  Aldworth  v.  City  of  Lynn,  153 
Wash.  182,  85  Am.  St.  Rep.  948,  64  Pac.  '*^»  230,  54  L.  R. 
210;  Wells  v.  New  Haven  etc.  Co.,  151  Mass.  46,  21  Am. 
St.  Rep.  423,  23  N.  E.  724;  Hargreaves  v.  Kimberly,  26 
W.  Va.  787,  57  Am.  Rep.  121 ;  Doran  v.  City  of  Seattle,  24 
Wash.  182,  85  Am.  St.  Rep.  948,  64  Pac.  *''»  230,  54  L.  R. 
A.  532 ;  City  of  Nashville  v.  Comar,  88  Tenn.  415,  12  S.  W. 
1027.  Whether  in  any  case  or  under  any  circumstances  one 
person  can,  by  unlawful  aggression  upon  the  property  of 
another,  put  the  latter  in  position  whereby  his  only  remedy 
is  to  sue  for  so-called  permanent  damages,  and  by  so  do- 
ing license  or  ratify  the  wrong  done,  and  thus  in  effect  be 
forced  under  the  forms  of  the  law  to  sell  his  property  or  to 
surrender  valuable  rights,  is  a  question  we  need  not  now 
decide.  But  see  Ohio  etc.  R.  R.  Co.  v.  Wachter,  123  111.  440, 
5  Am.  St.  Rep.  532,  15  N.  E.  279.  It  may  also  be  noted  in 
this  connection  that  we  have  held  that  even  where  per- 
manent damages  are  allowed  it  is  within  the  discretion  of 
the  court  to  enjoin  the  nuisance:  Downing  v.  City  of  Os- 
kaloosa,  86  Iowa,  352,  53  N.  W.  256. 

3.  The  question  as  to  the  measure  of  damages  for  a  con- 
tinuing injury  to  the  land  and  its  manner  of  application  is 
one  of  those  which  are  under  such  an  endless  variety  of 
circumstances  that  a  rule  effectuating  substantial  justice  in 
one  instance  would  often  work  manifest  injustice  in  an- 
other.    As  a  result,  we  find  the  courts  making  use  of  vari- 
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ous  rules  by  which,  when  injury  has  been  shown,  the 
amount  of  compensation  may  be  determined.  In  some  cases, 
loss  or  depreciation  in  the  rental  value  of  the  property  in- 
jured is  said  to  be  the  true  measure :  21  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  127,  note  2.  To  loss  in  rental  value  may 
sometimes  be  added  expenses  incurred  on  account  of  the 
nuisance:  Loughran  v.  City  of  Des  IMoines,  72  Iowa,  382, 
34  N.  W.  172.  Under  some  circumstances,  loss  of  profits 
may  be  considered:  Gibson  v.  Fisher,  68  Iowa,  29,  25  N.  W. 
914.  Compensation  for  interference  with  the  comfortable 
use  and  enjoyment  of  property,  especially  when  a  home- 
stead, may  be  compensated  in  damages:  Randolf  v.  Town 
of  Bloomfield,  77  Iowa,  50,  14  Am.  St.  Rep.  268,  41  N.  W. 
562;  Churchill  v.  Burlington  Water  Co.,  94  Iowa,  89,  62 
N.  W.  646.  And  the  cost  of  repairing  or  restoring  the  in- 
jured property  has  not  infrequently  been  held  to  be  the 
rule:  Lentz  v.  Carnegie,  145  Pa.  612,  27  Am.  St.  Rep.  717, 
23  Atl.  219;  Larsen  v.  ^«»  Oregon  Ry.  etc.  Co.,  19  Or. 
240,  23  Pac.  974;  Ziebarth  v.  Nye,  42  Minn.  541,  44  N.  W. 
1027;  Watson  v.  Town  of  New  Milford,  72  Conn.  561,  77 
Am.  St.  Rep.  345,  45  Atl.  167.  In  many  eases  not  unlike 
the  one  at  bar  the  difference  between  the  value  of  the  in- 
jured premises  before  and  after  each  repetition  of  the 
wrong  is  the  approved  standard  of  compensation :  Gulf  etc. 
R.  R.  Co.  V.  Ilelsley,  62  Tex.  593;  Texas  C.  R.  R.  Co.  v. 
Clifton,  2  Wills.  Civ.  Cas.  (Tex.),  sec.  489;  Galveston  etc. 
R.  R.  Co.  V.  Becht  (Tex.  Civ.  App.),  21  S.  W.  971;  13  Cyc. 
153,  note  83.  The  foregoing  is  not  an  exhaustive  statement 
of  the  various  measures  of  damages  which  have  been  recog- 
nized, but  is  sufficient  to  indicate  the  tendency  to  make  the 
legal  remedy  sufficiently  flexible  to  provide  reasonably  ade- 
(juate  compensation  to  the  injured  party,  according  to  the 
peculiar  circumstances  of  the  cases  as  they  arise.  Tliis  court 
has  had  quite  frequent  occasion  to  pass  upon  claims  lor 
damages  for  the  flooding  of  lands  on  account  of  obstruc- 
tions to  the  flow  of  streams  and  of  surface  waters.  In 
many  of  them  the  obstruction  complained  of  has  been  a 
railway  embankment  in  which  the  facilities  provided  for 
the  escape  of  water  have  been  alleged  to  be  insufficient  or 
inadequate  for  the  purpose.  In  Drake  v.  Chicago  etc.  R. 
R.  Co.,  63  Iowa,  302,  50  Am.  Rep.  746,  19  N.  W.  215,  the 
plaintiff's  land  was  flooded  for  two  successive  seasons,  and 
it  was  held  that  the  proper  measure  of  damage  was  "the 
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difference  between  the  value  of  the  premises  immediately  be- 
fore the  injury  happened  and  the  value  of  the  same  im- 
mediately after." 

In  Sullens  v.  Chicago  etc.  R.  R.  Co.,  74  Iowa,  659,  7 
Am.  St.  Rep.  501,  38  N.  W.  505,  upon  a  similar  claim  on 
account  of  successive  floods,  an  instruction  to  the  jury 
that  the  "measure  of  damages  for  each  year  is  the  differ- 
ence between  the  fair  market  value  of  the  land  immediately 
before  the  injury  each  year  and  its  fair  market  value  im- 
mediately after  such  injury"  was  approved.  The  rule  was 
again  approved  in  McMahon  v.  City  of  Dubuque,  107  Iowa, 
62,  70  Am.  St.  Rep.  143,  77  N.  W.  517,  and  in  Peden  v.  Chi- 
cago R.  R.  Co.,  78  Iowa,  131,  42  N.  W.  625,  4  L.  R.  A. 
401.  It  appears,  therefore,  that  the  rule  as  to  the  measure 
of  damages  applicable  ***  to  the  present  case  is  quite  well 
settled  for  this  state,  and  unless  we  are  to  abandon  the 
rule  announced  in  Sullens  v.  Chicago  R.  R.  Co.,  74  Iowa, 
659,  7  Am.  St.  Rep.  501,  38  N.  W.  505,  and  other  precedents 
of  that  class,  we  must  hold  that  plaintiff's  damages 
are  to  be  found  by  ascertaining  the  depreciation,  if 
any,  in  the  value  of  her  land  on  account  of  the  injury  of 
which  she  complains.  The  measure  here  approved  is  prob- 
ably not  in  accord  with  the  rule  generally  applied  by  other 
courts,  but  it  works  substantial  justice  and  we  are  not 
disposed  to  change  it.  It  is  very  possible  that  in  a  case 
where  the  injury  is  to  a  matured  crop,  the  value  of  which 
can  be  fairly  ascertained  independently  of  the  land  upon 
which  it  stands,  and  perhaps  under  some  other  peculiar  cir- 
cumstances, a  different  rule  may  be  properly  invoked 
Sabine  etc.  R.  R.  Co.  v.  Brousard,  69  Tex.  617,  7  S.  W.  374 
Green  v.  Taylor  etc.  R.  R.  Co.,  79  Tex.  604,  15  S.  W.  685 
Whitbeck  v.  New  York  C.  R.  R.  Co.,  36  Barb.  (N.  Y.)  644 
13  Am.  &  Eng.  Ency,  of  Law,  2d  ed.,  p.  709.  Of  course, 
in  determining  the  value  of  the  land  before  and  after  the 
injury,  the  value  and  condition  of  the  crops,  if  any,  and 
the  extent  to  which  they  are  injured  or  destroyed,  are  ma- 
terial matters  for  the  consideration  of  the  jury. 

Upon  the  trial  in  the  court  below  the  plaintiff  offered 
testimony  as  to  the  depreciation  in  the  value  of  her  land, 
but  in  most  cases  fixed  the  date  for  the  comparison  as  that 
of  the  completion  of  the  railway  embankment,  instead  of  the 
date  of  the  flooding  of  the  land.  In  one  instance,  however, 
the  witness,  one  J.  Buffnam,  had  his  testimony  directed  to 
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the  date  of  the  flood,  and,  while  the  examination  was  some- 
what indefinite,  it  was  sufficient,  we  think,  to  take  the  ques- 
tion to  the  jury.  The  testimony  as  to  the  value  of  the  land 
at  the  time  of  the  construction  of  the  embankment,  which 
was  within  a  year  or  less  before  the  alleged  injury,  was 
perhaps  objectionable  if  the  case  was  being  tried  as  one  for 
continuing  damages;  but  no  specific  objection  was  made 
thereto  as  being  too  remote.  Plaintiff  w^as  presenting  her 
case  evidently  upon  the  theory  that  her  damages  were  origi- 
nal, "****  and,  if  defendant  wished  to  raise  the  point  that  they 
were  continuing,  we  think  it  should  have  made  its  position 
clear,  and,  failing  to  do  so,  it  cannot  accomplish  a  success- 
ful ambuscade  under  cover  of  a  general  objection  that  the 
evidence  is  "incompetent,  irrelevant  and  immaterial,  and 
not  a  correct  measure  of  recovery."  In  the  absence  of  any 
demand  by  defendant  that  the  damages  be  assessed  as  origi- 
nal, rather  than  continuing,  there  was  no  error  in  the  ad- 
mission of  the  testimony  offered  which  would  justify  us  in 
holding  that  the  case  should  not,  in  any  event,  have  been 
submitted  to  the  jury:  Hollenbeck  v.  Marion,  116  Iowa,  69, 
89  N.  W.  210. 

4.  If  the  conclusion  stated  in  the  preceding  paragraph 
be  unsound,  and  it  be  conceded  that  there  was  no  evidence 
affording  a  proper  measure  of  actual  damages,  it  still  re- 
mains true  that  if,  by  reason  of  the  defendant's  neglect 
in  failing  to  provide  a  suitable  culvert,  the  water  was 
backed  up  over  plaintiff's  land,  she  was  entitled  to  recover 
nominal  damages,  and  to  have  the  case  go  to  the  jury  for 
that  purpose:  Woodman  v.  Tufts,  9  N.  H.  88;  Casebeer  v. 
Mowry,  55  Pa.  419,  93  Am.  Dec.  766;  Morman  v.  Ames,  12 
Minn.  451  (Gil.  347)  ;  Jackman  v.  Arlington  Mills,  137 
Mass.  277 ;  Ilooten  v.  Barnard,  137  Mass.  36 ;  Wells  v.  New 
Haven  etc.  Co.,  151  Mass.  46,  21  Am.  St.  Rep.  423,  23  N. 
E.  724;  Gould  on  Waters,  3d  ed.,  sec.  210;  Ilathorne  v. 
Stiuson,  12  ^le.  183,  28  Am.  Dec.  167;  Plate  v.  New  York 
C.  R.  R.  Co.,  37  N.  Y.  472;  Dixon  v.  Clow,  24  Wend.  (N. 
Y.)  188;  Foster  v.  Elliott,  33  Iowa,  216;  Plumleigh  v. 
Dawson,  1  Gilm.  (111.)  544,  41  Am.  Dec.  199;  Watson  v. 
Van  Meter,  43  Iowa,  76;  Tootle  v.  Clifton,  22  Ohio  St.  247, 
10  Am.  Rep.  752.  We  do  not  overlook  the  fact  that  we  have 
often  held  that  failure  to  award  nominal  damages,  where  a 
plaintiff  is  entitled  to  nothing  more,  is  not  a  ground  for 
reversal :  Crawford  v.  Bergen,  91  Iowa,  675,  60  N,  W.  2l<5  ; 
Am.  St.  Rep..  Vol.  ll.S— 32 
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Portman  v.  Klemish,  54  Iowa,  198,  6  N.  W.  265;  Rowley 
V.  Jewett,  56  Iowa,  492,  9  N.  W.  353;  Phoenix  Ins.  Co. 
V.  Findley,  59  Iowa,  591,  13  N.  W.  738 ;  Wise  v.  ^^^  Foster, 
62  Iowa,  114,  17  N.  W.  174;  Norman  v.  Winch,  65  Iowa, 
263,  21  N.  W.  598;  Lippert  v.  Lippert,  110  Iowa,  550,  81 
N.  W.  777 ;  Rice  v.  Whitley,  115  Iowa,  748,  87  N.  W.  694. 
The  thought  of  these  cases  and  the  reason  of  the  rule  is 
that  this  court  does  not  sit  to  determine  mere  moot  ques- 
tions, or  questions  which  involve  matters  of  merely  abstract 
or  technical  right,  the  decision  of  which  determines  nothing 
beyond  the  taxation  of  costs.  This  is  as  far  as  we  have  ever 
gone  in  the  application  of  the  rule.  There  are  cases,  how- 
ever, in  which  the  recovery  of  nominal  damages  determines 
and  adjudicates  valuable  rights,  and  under  such  circum- 
stances the  refusal  to  allow  them  is  reviewable  upon  appeal. 
The  case  before  us  is  of  that  nature.  The  recovery  of  even 
nominal  damages  would  operate  as  an  adjudication  of  the 
insufficiency  of  the  culvert,  and  that  adjudication  would  be 
binding  upon  the  parties  in  any  subsequent  action  brought 
for  the  continuance  of  the  nuisance:  Bennett  v.  Marion,  119 
Iowa,  473,  93  N.  W.  558;  Gould  on  Waters,  3d  ed.,  sec.  210; 
Casebeer  v.  Mowry,  55  Pa.  419,  93  Am.  Dec.  766;  Plate  v. 
New  York  C.  R.  R.  Co.,  37  N.  Y.  472 ;  Mersereau  v.  Pearsall, 
19  N.  Y.  108.  Title  to  land  is  not  infrequently  determined 
by  an  award  or  denial  of  nominal  danaages  for  an  alleged 
wrong.  The  act  of  the  defendant  in  the  present  case  in 
erecting  the  embankment  in  such  manner  as  to  cast  the 
water  back  upon  the  plaintiff's  land  was  equivalent  to  the 
assertion  of  an  easement  therein,  and  it  might  well  happen 
that  an  action  to  recover  nominal  damages  would  be  the 
most  efficient  method  by  which  to  prevent  the  acquisition  of 
such  easement  by  prescription :  Hathorne  v.  Stinson,  12 
Me.  183,  28  Am.  Dec.  167.  Says  the  court  in  the  cited  ease : 
"When  one  encroaches  upon  the  inheritance  of  another  the 
law  gives  a  right  of  action,  and  even  if  no  actual  damages 
are  proved,  the  action  will  be  sustained  and  nominal  dam- 
ages recovered,  because  unless  this  could  be  done  the  en- 
croachments acquiesced  in  might  ripen  into  a  legal  right": 
See,  also,  Bassett  v.  Manufacturing  Co.,  28  N.  H.  438;  Dela- 
ware etc.. Canal  Co.  v.  Torrey,  33  Pa.  143.  This  court  recog- 
nized and  conceded  the  correctness  "***■*  of  this  proposition 
in  one  of  the  earliest  cases  in  which  the  merely  technical 
right  to  nominal  damages  was  held  an  insufficient  ground 
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for  reversal:  See  Watson  v.  Van  Meter,  43  Iowa,  76.  In 
that  case,  after  announcing  the  rule  referred  to,  we  said : 
"It  is  true  that  if  plaintiff  is  entitled  to  nominal  damafres 
for  the  purpose  of  establishing  a  permanent  right,  and  the 
jury  fail  to  assess  such  damages,  a  new  trial  should  be 
granted." 

So  far  as  the  question  of  practice  in  this  branch  of  the 
case  is  concerned,  the  order  of  the  trial  court  directing  a 
verdict  for  the  defendant  is  also  erroneous,  within  the  spirit 
of  the  decision  in  Carl  v.  Granger  Coal  Co.,  69  Iowa,  519, 
29  N.  W.  437.  In  that  case  the  plaintiff  showed  himself 
entitled  to  nominal  damages  only,  but  the  jury  returned 
a  verdict  in  his  favor  for  substantial  damages.  The  trial 
court  having  entered  judgment  for  defendant  notwithstand- 
ing the  verdict,  we  held  it  to  be  erroneous,  saying:  "The 
plaintiff  was  clearly  entitled  to  judgment  in  his  favor, 
unless  the  verdict  was  set  aside  for  some  sufficient  reason. 
This  has  not  been  done,  and  when  such  a  motion  is  made 
and  comes  on  for  hearing,  it  would  be  competent  to  give 
plaintiff  the  option  of  taking  a  judgment  for  a  nominal 
amount." 

For  the  reasons  stated,  a  new  trial  must  be  ordered,  and 
the  judgment  appealed  from  is  therefore  reversed. 


The  Liability  of  Eailroad  Companies  for  interfering  with  the  natural 
flow  of  surface  waters  is  discussed  in  the  monographic  note  to  Mizzell 
V.  McGowan,  85  Am.  St.  Rep.  718,  and  in  the  cases  of  Shahan  v.  Ala- 
bama etc.  R.  R.  Co.,  115  Ala.  181,  67  Am.  St.  Rep.  20;  Missouri  Pac. 
Ry.  Co.  V.  Keyes,  55  Kan.  205,  49  Am.  St.  Rep.  249;  Edwards  v.  Char- 
lotte etc.  R.  R.  Co.,  39  S.  C.  472,  39  Am.  St.  Rep.  746.  According  to 
Uhl  V.  Ohio  River  R.  R.  Co.,  56  W.  Va.  495,  107  Am.  St.  Rep.  968,  the 
failure  of  a  railroad  company  to  make  culverts  in  its  embankments  of 
sufficient  capacity  to  permit  the  overflow  water  from  an  adjacent 
river  to  rise  and  fall  with  the  stream  is  negligence,  creating  a  liabil- 
ity to  a  property  owner  thereby  injured;  but  according  to  Johnson  v. 
Southern  Ry.  Co.,  71  S.  C.  241,  110  Am.  St.  Rep.  572,  if  surface  water 
is  thrown  back  on  land  by  a  railroad  embankment  constructed  with 
due  care,  the  resulting  damages  are  included  in  the  compensation 
received  in  the  condemnation  proceedings.  See,  further,  Ginter  v.  St. 
Mark's,  95  Minn.  14,  111  Am.  St.  Rep.  458. 

If  a  Cause  of  Action  is  in  Nature  Permanent,  and  the  recovery  for 
such  injury  would  confer  a  license  on  the  defendant  to  cotitinue  it, 
entire  damages  may  be  recovered  in  a  single  action;  but  where  the 
cause  is  not  permanent  in  character,  but  such  that  it  may  be  supinised 
that  the  defendant  would  remove  it  rather  than  suflFer  at  once  a 
heavy  recovery  for  entire,  permanent  and  lasting  damages,  including 
the  future,  damages  cannot  be  recovered  in  a  single  action,  but  actions 
may  be  maintained  repeatedly  as  long  aa  the  cause  of  injury  continues 
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to  ipflict  damages:  Hurthal  v.  Boom  Company,  53  W.  Va.  87,  97  Am. 
St.  Rep.  954,  and  see  the  cases  cited  in  the  cross-reference  note 
thereto.  Consult,  also,  Knapp  etc.  Mfg.  Co.  v.  New  York  etc.  R.  R. 
Co.,  76  Conn.  311,  100  Am.  St.  Rep.  994;  Suter  v.  Wenatchee  Water 
Power  Co.,  35  Wash.  1,  102  Am.  St.  Rep.  881. 


HILD  V.  HILD. 

[129   Iowa,   649,   106   N.   W.    159.] 

DEEDS — Delivery — Presumption. — A  strong  presumption  of 
the  delivery  of  a  deed  arises  when  it  is  given  to  one  of  the  grantees 
and  is  retained  by  him  for  two  years  and  until  his  death,     (p.  501.) 

HOMESTEADS — Partition  of. — A  homestead,  though  not  liable 
for  the  debts  of  its  deceased  owner,  may  be  partitioned  prior  to  the 
settlement  of  his  estate  in  probate,     (p.  501.) 

F.  L.  Goeldner,  for  the  appellants. 
Stockman  &  Hamilton,  for  the  appellee. 

«5o  Per  CURIAM.  The  title  to  forty  acres  of  the  land  in 
controversy  was  formerly  in  one  Nicholas  Besser.  Nicholas 
Hild  and  his  wife  were  in  possession  of  the  property  when 
the  husband  died  intestate,  June  26,  1904.  It  now  appears 
that  on  May  5,  1902,  Besser  executed  a  conveyance  of  the 
land  to  Nicholas  Hild  and  Margaret  Hild  jointly,  and  for 
some  reason  placed  it  in  the  possession  of  Nicholas  Hild. 
Thereafter,  on  May  14,  1902,  Besser  executed  another  con- 
veyance of  the  same  property  to  Nicholas  Hild  individually, 
but  did  not  take  up  or  resume  possession  of  the  one  first 
made.  The  controversy  in  this  proceeding  is  whether  the 
title  passed  by  the  first  or  second  conveyance  here  men- 
tioned. 

It  is  the  contention  of  appellants  that  the  first  deed 
was  never  delivered  as  such,  but  was  taken  by  Hild  for  ex- 
amination, and,  not  being  satisfied  to  accept  it  in  that  form, 
the  second  deed  was  made  and  duly  delivered.  The  plain- 
tiff's claim  is  upon  the  theory  that  the  first  deed  was  duly 
delivered  and  that  a  subsequent  change  of  the  grantor's  mind 
or  a  delivery  of  the  new  conveyance  could  not  have  the  effect 
to  eliminate  the  vested  right  of  Margaret  Hild  as  a  grantee. 
It  will  be  observed  that  the  question  here  raised  turns  en- 
tirely upon  the  fact  whether  there  was  any  delivery  of  the 
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first  deed.  It  is  true  that  the  mere  fact  that  the  instrument 
passed  into  the  hands  of  Nicholas  Hild  is  not  of  itself  suffi- 
cient to  constitute  a  delivery,  but  the  fact  that  it  was  placed 
in  his  possession  and  remained  there  until  his  death  two 
years  later  carries  with  it  a  very  strong  presumption  of  de- 
livery, a  presumption  which  could  be  overcome  only  upon 
a  clear  and  satisfactory  showing  that  no  delivery  was  in- 
tended by  ^''^^  the  parties.  The  trial  court,  having  the  wit- 
nesses before  it,  found  for  the  plaintiff,  and  from  an  ex- 
amination of  the  record  we  are  inclined  to  coincide  with 
that  conclusion.  TJiere  is  nothing  in  the  testimony  calling 
for  any  special  discussion  by  this  court. 

It  is  next  urged  that  a  partition  of  the  real  estate  can- 
not be  had  until  the  debts  of  the  estate  are  paid.  It  appears 
from  the  record  that  the  tract  in  question  is  a  homestead, 
and  so  far  as  shown  it  is  not  and  cannot  be  liable  for  the 
debts  of  the  deceased.  We  see,  therefore,  no  reason  why 
partition  should  be  delayed  for  a  settlement  of  the  estate. 

The  decree  of  the  district  court  is  affirmed. 


Partition  in  connection  with  the  distribution  of  the  estates  of  dece- 
dents is  the  subiect  of  a  monographic  note  to  Buckley  v.  Superior 
Court,  41  Am.  St.  Rep.  140-151. 


SIOUX  CITY  V.  CHICAGO  AND  NORTHWESTERN  RAIL- 
WAY COMPANY. 

[129  Iowa,  694,  106  N.  W.  183.] 

EQUITY — Municipal  Corporations. — Whoever  appeals  to  equity 
for  relief  must  do  so  with  clean  hands  and  an  apparently  clear  con- 
science. This  rule  applies  as  well  to  a  municipal  corporation  as  to 
an   individual   or  other   corporation,      (p.   507.) 

ESTOPPEL — Municipal  Corporations — Inconsistent  Positions. — 
If  a  city  in  an  action  involving  the  title  to  land  assorts  title  thereto, 
and  alleges  that  in  reliance  thereon  it  has  convoyed  a  portion  of  the 
land  to  a  codefendant,  it  cannot  thereafter  claim  such  laud  from  its 
codefendant,  although  in  such  suit  no  issue  or  defense  was  joined  in 
by  the  city  and  the  codefendant.     (p.  508.) 

ESTOPPEL  Against  Municipal  Corporations — Dedication. — If 
land  is  dedicated  to  a  city  and  tin  riafter  used  1'or  the  very  purposes 
for  which  the  dedication  was  made  an<l  intended,  the  city  is  estopped 
to  deny  such  use.     (p.  509.) 
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ESTOPPEL. — Public  Right  to  Use  and  Occupy  Streets  and 
other  lands  dedicated  for  public  use  may  be  lost  by  estoppel,     (p.  509.) 

ESTOPPEL  Against  Municipal  Corporations. — If  a  railroad 
company  expends  large  suras  of  money  in  improving  property,  relying 
upon  a  title  acquired  by  it  from  a  city,  and  such  city  acquiesces  in 
the  use  of  the  land  by  the  railroad  company  and  asserts  a  conveyance 
of  the  land  by  it  to  such  company  in  litigation  involving  the  title 
thereto,  it  is  estopped  to  subsequently  deny  the  title  of  the  railroad 
company  to  the  land.     (p.  509.) 

DEDICATION — Abandonment. — ^If  a  railroad  company  permits 
the  use  of  a  portion  of  its  depot  grounds  lying  along  a  river  to  be 
used  for  the  landing  of  boats,  with  no  intent  to  dedicate  any  portion 
thereof  to  any  purpose  inconsistent  with  its  own  use,  the  railroad 
company  is  not  thereby  devested  of  the  title  to  any  part  of  such 
grounds,  although  they  were  conveyed  to  it  solely  for  railroad  pur- 
poses,    (p.  510.) 

ACCRETIONS. — Title  to  Accreted  or  Replaimed  Land  goes  with 
the  fee  of  the  land  to  which  it  is  annexed,     (p.  510.) 

J.  N.  Weaver  and  E.  J.  Stason,  for  the  appellant. 

J.  C.  Davis,  T.  F.  Bevington,  W.  S.  Kenyon  and  Hender- 
son &  Fribourg,  for  the  appellees. 

«»5  SHERWIN,  J.  The  land  involved  in  this  litigation  is 
known  as  the  "River  Front  Property,"  lying  between  Pierce 
and  Jones  streets,  the  southern  boundary  line  of  which  is 
the  Iowa  bank  of  the  Missouri  river,  in  Sioux  City  east 
addition.  Horace  C.  Bacon,  as  trustee  for  the  Sioux  City 
Land  and  Ferry  Company,  acquired  title  to  this  land  from 
the  government.  Two  plats  of  Sioux  City  east  addition  and 
Sioux  City  proper  were  made,  the  first  in  1856,  before  title 
was  obtained  by  the  land  and  ferry  company,  and  the  second 
in  1858,  after  it  had  obtained  title.  On  the  plat  of  1856  the 
word  "levee"  appears  on  the  river  front  property,  both 
east  and  west  of  Perry  creek;  the  land  in  question  being 
east  of  said  creek.  On  the  plat  of  1858  the  word  "levee" 
does  not  appear  at  all,  but  the  words  "depot  ground"  ap- 
pear on  the  S.  one-half  of  blocks  34  and  35,  and  on  the 
land  south  thereof  toward  the  river.  In  February,  1869, 
the  city  of  Sioux  City  passed  an  ordinance  vacating  for  the 
use  of  the  Sioux  City  and  Pacific  Railroad  Company  for 
depot  grounds  all  streets  and  alleys,  and  "all  of  the  levee 
belonging  to  the  city"  within  the  territory,  embracing  the 
land  involved  in  this  suit.  Later  in  the  same  month,  by 
virtue  of  ordinance  providing  therefor,  it  executed  a  deed  to 
the  Sioux  City  and  Pacific  Railroad  Company,  the  material 
parts  of  which  are  as  follows; 
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"Know  all  men  by  these  presents,  that  by  virtue  of  two 
several  ordinances  passed  by  the  city  council  of  the  city  of 
Sioux  City,  in  Woodbury  county,  in  the  state  of  Iowa,  on 
the  twelfth  day  of  February,  1869,  the  one  of  which  is  en- 
titled 'An  ordinance  vacating  certain  streets  and  alleys  and 
levee  within  the  corporate  limits  of  Sioux  City,  in  Wood- 
bury *^^^  county,  Iowa,'  and  the  other  entitled  'An  ordi- 
nance to  grant  the  right  of  way  and  depot  grounds  to  the 
Sioux  City  and  Pacific  Railroad  Company,'  both  of  which 
ordinances  have  been  published  so  as  to  become  operative ; 
the  said  city  of  Sioux  City,  in  pursuance  of  the  provisions 
of  the  said  ordinances  and  in  consideration  of  the  matters 
and  things  recited  and  set  forth  therein,  and  of  the  bene- 
fits to  the  said  city  from  having  the  station  and  depot 
buildings  of  the  said  Sioux  City  and  Pacific  Railroad  Com- 
pany located  and  erected  within  the  said  city,  as  well  as 
the  sum  of  one  dollar  paid  into  the  city  treasury  of  said 
city  by  the  said  railroad  company  at  or  before  the  making 
hereof,  does  hereby  grant  and  quitclaim  unto  the  said  Sioux 
City  and  Pacific  Railroad  Company  ....  all  of  the  lands 
heretofore  known  or  described  on  the  recorded  plats  or 
maps  of  said  city  as  levee,  streets,  alleys,  or  public  grounds 
included  within  the  following  boundaries,  to  wit : 

"Beginning  at  the  intersection  of  the  east  line  of  Pierce 
street,  with  the  south  line  of  Second  street ;  thence  east  along 
the  south  line  of  Second  to  Virginia  street ;  thence  south 
along  the  west  line  of  Virginia  street  to  the  north  line  of 
First  street;  thence  west  along  the  north  line  of  First  street 
to  the  west  line  of  Jones  street ;  thence  south  along  the  west 
line  of  Jones  street  to  the  Missouri  river ;  thence  northwest- 
erly along  said  river  to  the  east  line  of  Pierce  street ;  thence 
north  along  the  east  line  of  Pierce  street  to  the  phice  of  bo- 
ginning,  together  with  the  riglit  to  erect,  build  and  maintain 
on  any  of  the  lands  within  the  boundaries  hereinbefore  set 
forth,  depots,  stations,  buildings,  warehouses,  machine-shops, 
sidetracks,  switches,  turnouts,  turntables,  engine-houses, 
wharves,  landings,  or  any  of  them,  as  the  said  railroad  com- 
pany may  see  fit,  and  any  and  all  such  other  buildings  and 
fixtures  as  may  be  proper  for  the  accommodation  of  the  busi- 
ness of  said  company,  witli  full  power  to  grade,  level,  em- 
bank, fill  up,  and  excavate  the  same  in  such  manner  as  said 
company  may  see  fit  and  proper,  provided  that  the  said  rail- 
road company  shall  at  all  times  and  at  all  places  within  the 
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said  city  so  make  its  grades,  embankments  and  excavations 
as  not  to  obstruct  the  established  drainage  of  said  city,  and 
shall  be  subject  to  all  ordinances  and  regulations  made  by 
the  city  council  in  regard  to  sewerage  and  drainage ;  together 
also  with  the  right  to  use,  occupy  and  enjoy  the  levee,  or 
margin,  of  the  Missouri  river,  between  Pierce  street  and 
^^"^  Jones  street,  in  Sioux  City  East  addition,  the  same  being 
within  the  boundaries  aforesaid,  and  to  erect,  construct  and 
maintain  thereon  such  wharves,  landings  and  other  struc- 
tures for  the  use  and  convenience  of  said  railroad  company, 
and  of  persons  navigating  the  said  river,  as  the  said  railroad 
company  may  see  fit,  and  to  use,  occupy  and  enjoy  the  use, 
benefit  and  profit  thereof  forever.  To  have  and  to  hold  the 
lands  hereinabove  granted  and  quitclaimed,  the  right  of 
way,  w^harves,  landings,  levees,  together  with  all  the  rights, 
powers,  privileges,  immunities  and  profits  hereinabove  men- 
tioned and  intended  unto  the  said  Sioux  City  and  Pacific 
Railroad  Company,  and  to  the  successors  and  assigns  there- 
of, forever." 

In  1870  the  city  passed  an  ordinance  granting  to  the 
Sioux  City  and  Pacific  Railway  Company  the  right  to  con- 
vey a  portion  of  this  property  to  the  Iowa  Falls  and  Sioux 
City  Railroad  Company.  Parts  of  such  ordinance  are  as 
follows : 

"Whereas,  the  city  of  Sioux  City  has  by  ordinance  No.  69 
....  and  by  other  ordinances  and  deeds,  given  to  said  Sioux 
City  and  Pacific  Railroad  Company  certain  property  rights 
and  privileges  within  the  following  limits,  viz.  [here  fol- 
lows a  specific  description  of  the  property]  ;  and  whereas, 
it  is  desirable  that,  for  the  accommodation  of  the  public,  the 
city  of  Sioux  City  and  the  Iowa  Falls  and  Sioux  City  Rail- 
road Company,  that  a  portion  of  said  lands,  rights  and  priv- 
ileges be  granted  by  said  Sioux  City  and  Pacific  Railroad 
Company  to  said  Iowa  Falls  and  Sioux  City  Railroad  Com- 
pany, for  the  same  purpose  designated  in  the  several  ordi- 
nances, deeds,  etc.,  granting  said  rights,  privileges  and  prop- 
erty to  said  Sioux  City  and  Pacific  Railroad  Company :  Now, 
therefore,  be  it  ordained  by  the  common  council  of  the  city  of 
Sioux  City,  Woodbury  county,  Iowa,  that  the  Sioux  City  and 
Pacific  Railroad  Company  be,  and  they  are  hereby,  author- 
ized and  permitted  without  let  or  hindrance,  and  without  in 
any  manner  forfeiting,  disturbing  or  affecting  their  rights 
and  property  not  so  conveyed,  to  convey  to  said  Iowa  Falls 


Feb.  1906.]      Sioux  City  v.  Cuicago  etc.  Ry.  Co.  505 

and  Sioux  City  Railroad  Company  any  portion  of  the  riglits 
and  property  above  described  for  the  purpose  of  erecting, 
maintaining  and  using  thereon  depots,  stations,  buildings, 
**"**  warehouses,  machine-shops,  sidetracks,  switches,  turn- 
outs, turntables,  engine-houses,  wharves,  landings,  or  any  of 
them,  as  said  Sioux  City  and  Pacific  Railroad  Company  now 
have  the  right  to  do  by  virtue  of  the  said  several  ordinances 
aforesaid,  and  of  the  said  several  deeds  aforesaid." 

In  June,  1871,  the  Sioux  City  and  Pacific  Railroad  Com- 
pany conveyed  a  portion  of  the  property  to  the  Iowa  Falls 
and  Sioux  City  Railroad  Company,  and  in  October,  1888, 
the  latter  company  conveyed  it  to  the  defendant  the  Du- 
buque and  Sioux  City  Railroad  Company. 

In  1876,  George  W.  Jones  brought  an  action  against  the 
city  of  Sioux  City,  the  Sioux  City  and  Pacific  Railroad  Com- 
pany, and  others,  and  alleged  in  his  petition  that  he  owned 
an  interest  in  the  land  in  question  as  a  member  of  the  part- 
nership composing  the  Sioux  City  Land  and  Ferry  Company. 
He  further  alleged  that  the  city  had  conveyed  the  land  to 
the  railroad  company,  but  that  the  conveyance  passed  no 
title.  The  city  answered,  alleging  a  dedication  to  the  pub- 
lic of  the  land  between  blocks  33,  34,  and  35  and  the  river, 
and  that,  in  pursuance  of  such  dedication,  it  had  granted  it 
to  the  railroad  company  for  railroad  purposes.  The  rail- 
road filed  a  cross-petition  against  Jones,  as  we  understand 
the  record,  and  there  was  a  decree  that  it  was  the  absolute 
owner  of  blocks  33,  34,  and  35,  and  the  land  south  thereof 
to  the  river. 

In  1897,  S.  P.  Yeomans  and  others  commenced  an  action 
in  equity  against  the  city  of  Sioux  City,  the  Sioux  City  and 
Pacific  Railroad  Company  and  others  claiming  title  to  the 
land  described  in  the  ordinances  and  deed  from  tlie  city  to 
the  railroad  company  and  other  property,  basing  their  claim 
of  title  on  the  alleged  fact  that  said  land  had  never  been 
platted  for  public  use,  and  that  the  title  thereto  remained  in 
the  plaintiffs  as  the  original  owners  thereof,  who  were  mem- 
bers of  the  Sioux  City  and  Ferry  Company,  or  their  grantees. 
To  this  petition  the  city  and  the  railroad  company  filed 
separate  answers  and  cross-bills,  in  both  of  which  the  plats 
*""  of  1856  and  1858  were  referred  to  and  relied  upon,  as 
were  also  the  ordinances  and  the  deed  granting  the  land 
in  question  to  the  railroad  company,  and  tiie  city  also  plead 
the  decree  in  the  Jones  case,  and  both  alleged  that  it  was 
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therein  adjudged  that  the  land  in  question  was  dedicated  to 
public  uses,  and  that  the  grant  thereof  by  the  city  to  the 
railroad  company  was  confirmed.  The  city  prayed  that  it 
have  a  decree  on  its  cross-bill  confirming  and  quieting  its 
title  to  all  of  the  land  involved  in  that  suit,  subject  to  the 
rights  that  it  had  granted  to  its  codefendants  as  set  forth 
in  its  answer.  There  was  a  full  trial  of  the  Yeomans  case 
which  resulted  in  a  decree  for  the  defendants,  a  portion  of 
which  is  as  follows: 

"It  is  further  ordered,  adjudged  and  decreed  that  the 
city  of  Sioux  City  became  and  was  the  owner  in  fee  simple 
of  each  and  all  the  premises  in  controversy,  and  is  now  the 
owner  in  fee  simple  of  said  premises  and  all  thereof,  as 
against  the  plaintiffs  and  each  of  them,  subject  only  to  the 
right,  title  and  interest  of  the  codefendants  hereinafter 
stated,  and  that  the  said  plaintiffs  are  barred  and  estopped 
from  having  or  claiming  any  interest  in  any  of  said  premises 
adverse  to  the  right,  title  or  interest  of  said  city  of  Sioux 
City.  It  is  further  ordered,  adjudged  and  decreed  that  the 
defendant,  the  Sioux  City  and  Pacific  Railroad  Company,  is 
the  owner  in  fee  simple,  by  deed  from  the  city  of  Sioux  City, 
of  all  that  part  of  the  premises  in  controversy  lying  south  of 
the  south  line  of  Second  street  to  the  Missouri  river,  and  be- 
tween the  east  line  of  Pierce  and  the  east  line  of  Jones 
street,  in  Sioux  City  east  addition,  and  all  e:^tensions  of  the 
north  and  the  south  streets  between  said  points  to  the  Mis- 
souri river;  and  that  the  defendant,  the  Sioux  City  and  Pa- 
cific Railroad  Company,  is  the  absolute  owner  of  said  prem- 
ises by  its  deed  from  said  city  and  adverse  possession  there- 
of, and  estoppel  against  plaintiffs  under  the  issues  made 
under  the  cross-bill  of  said  defendant,  and  that  plaintiffs 
are  barred  and  estopped  of  all  interest  in  said  premises." 

The  decree  in  the  Yeomans  case  was  entered  in  1900, 
and  in  1902  this  suit  was  brought;  the  plaintiff  basing  its 
'^**  title  upon  an  alleged  dedication  of  the  land  in  contro- 
versy for  a  public  levee,  and  alleging  that  its  transfer  to  the 
railroad  company  was  null  and  void,  and  contending  further 
that,  if  valid  when  made,  the  grantee  has  since  lost  its  rights 
by  the  use  of  the  land  by  the  public  for  landing  and  levee 
purposes,  and  still  further  that  the  land  is  reclaimed  land 
and  no  part  of  the  property  which  was  granted  to  the  Sioux 
City  and  Pacific  Railroad  Company.  The  defendants  con- 
tend that  the  land  was  dedicated  to  Sioux  City  by  the  plats 
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thereof,  and  was  legally  convej'ed  to  them  by  the  city,  and 
that,  if  such  ^e  not  the  case,  they  acquired  title  by  adverse 
possession.  They  also  rely  upon  the  adjudications  in  the 
Jones  and  Yeomans  cases,  and  upon  an  equitable  estoppel 
and  laches.  In  the  view  which  we  take  of  the  other  ques- 
tions, it  is  unnecessary  to  decide  whether  the  laud  in  dis- 
pute was  dedicated  to  the  public  for  use  as  depot  grounds 
and  other  railroad  purposes,  or  whether  the  defendants  have 
acquired  title  by  adverse  possession.  However  the  former 
question  should  be  decided  as  an  original  proposition,  we 
are  clearly  of  opinion  that  the  appellant  should  not  now  be 
allowed  to  question  such  dedication,  or  to  question  the  de- 
fendants' title  to  the  land  in  controversy  in  this  suit. 

We  shall  therefore  direct  our  attention  to  the  other 
propositions  relied  upon  to  sustain  the  judgment  below. 
And  we  may  say,  in  passing  to  their  consideration,  that  we 
think  the  recital  herein  of  the  facts  appearing  of  record 
furnishes  in  itself  a  strong  argument  in  support  of  the  con- 
clusion we  reach.  It  is  a  fundamental  principle  of  juris- 
prudence that  whoever  appeals  to  a  court  of  equity  for 
relief  must  do  so  with  clean  hands  and  with  an  apparently 
clear  conscience.  And  this  principle  applies  as  well  to  a 
municipal  corporation  as  to  an  individual  or  other  corpora- 
tion. In  the  suits  of  Jones  and  Yeomans  against  the  city 
and  the  railroad  companies  claiming  under  title  acquired 
through  the  city,  the  city  defended  on  the  ground  that  there 
had  been  a  dedication  of  the  land  "^^^^  in  controversy  in  this 
suit  and  other  land  designated  on  the  plat  of  1856  as 
"levee,"  by  the  plats  themselves,  and  it  plead,  further,  that 
relying  on  said  dedication  it  had  convej^ed  the  land  in  ques- 
tion to  the  Sioux  City  and  Pacific  Railroad  Company  for 
the  uses  to  which  it  had  been  dedicated,  viz.,  railroad  pur- 
poses. In  the  Jones  case,  while  there  was  no  trial  because 
of  a  failure  on  his  part  to  prosecute,  the  Sioux  City  and 
Pacific  Railroad  Company  had  filed  a  cross-bill  against  Jones, 
on  which  it  took  default  and  a  judgment  which  established 
its  title  and  right  to  all  of  the  land  now  involved,  except 
the  portion  thereof  which  the  appellant  claims  to  have  been 
since  reclaimed.  As  between  Jones  and  the  railroad  com- 
pany there  was  clearly  an  adjudication  on  the  company's 
cross-bill  and  the  judgment  was  in  exact  accord  with  the 
contention  of  the  city  and  the  railroad  company. 
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In  the  Yeomans  case  there  was  a  full  trial  on  the  merits, 
both  as  to  the  claims  of  the  railroad  company  and  the 
city;  the  city  there  again  asserting  that  it  had  acquired 
title  by  dedication  to  all  of  the  land  involved  in  that  suit 
and  that  it  had  conveyed  a  portion  thereof  to  the  railroad 
company.  As  we  have  heretofore  shown,  the  decree  in  the 
Yeomans  case  covered  the  cross-bills  of  both  the  city  and 
the  railroad  company,  and  determined  the  interest  of  each 
in  the  land  there  involved  and  that  the  title  of  both  was 
absolute,  the  railroad  company  acquiring  its  title  by  deed 
from  the  city.  Acting  in  good  faith  upon  its  conveyance 
from  the  city  and  upon  the  position  taken  by  the  city  in  the 
Jones  and  Yeomans  cases,  the  Sioux  City  and  Pacific  Rail- 
road Company  and  its  grantees  and  successors  have  ex- 
pended large  sums  of  money  in  building  depots,  freight- 
houses,  tracks,  etc.,  some  of  which  improvements  at  least 
are  located  on  the  land  in  controversy. 

That  the  plaintiff  should  now  be  estopped  from  assert- 
ing title  to  this  land  is  apparent  for  two  reasons.  In  the 
first  place,  it  should  not  be  permitted  to  question  the  de- 
fendants' "^^^  titles  because  of  the  advantage  it  gained,  par- 
ticularly in  the  Yeomans  case,  by  pleading  and  proving  that 
it  acquired  title  to  all  of  the  land  by  dedication,  and  that 
it  had  conveyed  a  portion  thereof  to  the  railroad  com- 
pany. While  no  issues  were  joined  between  the  city  and 
the  railroad  company,  each  claimed  a  distinct  portion  of 
the  land  in  suit  and  the  respective  rights  of  the  two  de- 
fendants in  that  suit  were,  in  fact,  determined  upon  their 
pleadings  and  proof.  They  were  not  defending  in  common 
in  the  sense  used  by  the  appellant  in  argument  here,  but 
each  was  asserting  title  to  a  different  tract  of  land.  We 
are  of  the  opinion,  therefore,  that  the  city  is  estopped  by 
the  adjudication  in  that  case.  No  one  should  be  allowed  to 
assume  antagonistic  positions  in  litigation  with  reference  to 
the  same  property,  or  to  the  same  fact,  or  state  of  facts,  when 
such  action  will  prejudice  another  party  to  the  same  suit  or 
series  of  suits:  Crawford  v.  Nolan,  70  Iowa,  97,  30  N.  W. 
32;  2  Black  on  Judgments,  sec.  632;  Lilley  v.  Adams,  108 
Mass.  50;  Hanley  v.  Foley,  57  Ky.  519;  Louisiana  Levee 
Co.  V.  State,  31  La.  Ann.  250;  Toope  v.  Prigge,  7  Daly 
(N.  Y.),  208;  Ker  v.  Wauchope,  Gaudy  v.  Gaudy,  -2  Eng. 
Rul.  Cas.,  310,  and  notes;  Kaehler  v.  Dobberpuhl,  60  Wis. 
256,  18  N.  W.  841;  Edes  v.  Garey,  46  Md.  24;  Brown  v. 
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Roberts,  24  N.  H.  131;  Stinson  v.  Sumner,  9  Mass.  143,  6 
Am.  Dec.  49 ;  Johnson  v.  Planner,  42  La.  Ann.  522,  7  South. 
455.  Whether  the  record  presents  a  case  for  the  application 
of  the  strict  doctrine  of  res  judicata,  as  contended  by  the 
appellees,  we  do  not  decide.  See  on  this  subject,  however, 
Devin  v.  City  of  Ottumwa,  53  Iowa,  461,  5  N.  W.  552; 
Corcoran  v.  Chesapeake  &  0.  Canal  Co.,  94  U.  S.  741, 
24  L.  ed.  190;  Louis  v.  Brown  Tp.,  109  U.  S.  162,  3  Sup. 
Ct.  Rep.  92,  27  L.  ed.  892;  Wells  on  Res  Judicata,  sec.  5; 
Hukm.  Chand.  Res  Judicata,  174. 

The  appellant,  while  insisting  that  there  was  no  dedi- 
cation by  plat,  contends  for  a  common-law  dedication,  and 
says  that  its  conveyance  to  the  railroad  company  could  not 
devest  the  title  of  the  land  and  ferry  company.  We  do 
"^^^  not  quite  understand  why  the  city  should  take  this  posi- 
tion if  it  seeks  only  to  protect  public  rights.  If  it  acquired 
rights  by  any  sort  of  dedication,  it  should  not  now  be  per- 
mitted to  deny  the  rights  of  the  appellees  because  of  the 
manner  of  dedication.  But  the  plat  of  1858  does  not  dedi- 
cate to  the  public  for  levee  purposes  the  land  south  of  blocks 
33,  34,  and  35.  Nor  do  we  think'  the  evidence  sufficient  to 
establish  a  common-law  dedication  thereof  for  such  pur- 
poses. The  great  weight  of  the  evidence  shows  that  the 
public  levee  was  west  of  Pierce  street,  and,  if  this  be  true, 
the  city  has  never  acquired  rights  to  the  land  in  question, 
by  possession  or  otherwise,  unless  it  was  dedicated  for  depot 
grounds  by  the  plat  of  1858.  If  it  was  so  dedicated,  as  the 
appellant  has  at  all  times  heretofore  maintained,  then  it.  has 
been  used  for  the  very  purposes  for  which  it  was  intended, 
and  the  city  cannot  now  deny  such  use. 

But  if  it  be  conceded  that  the  city  is  estopped  on  no 
other  ground,  we  think  it  conclusively  estopped  by  permit- 
ting the  appellees  to  expend  large  sums  of  money  in  im- 
proving this  property,  relying  upon  the  title  acquired  from 
the  city,  in  connection  with  its  other  acts.  That  the  public 
right  to  the  use  and  occupancy  of  streets,  and  other  IuikIs 
dedicated  for  public  use,  may  be  lost  by  estoppel,  is  well  set- 
tled in  this  state,  and  the  facts  before  us  present  a  case 
where  the  rule  should  be  applied  with  its  fullest  force : 
Brown  v.  City  of  Cedar  Rapids,  117  Iowa,  302,  90  N.  W.  711; 
Corey  v.  City  of  Fort  Dodge,  118  Iowa,  742,  92  N.  W.  704 ; 
Uptagraff  v.  Smith,  106  Iowa,  385,  76  N.  W.  733 ;  Blenner- 
hassett  v.  Forest  City,  117  Iowa,  680,  91  N.  W.  1044;  Weber 
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V.  Iowa  City,  119  Iowa,  633,  93  N.  W.  637;  Markham  v. 
City  of  Anamosa,  122  Iowa,  689,  98  N.  W.  493 ;  Johnson  v. 
City  of  Burlington,  95  Iowa,  197,  63  N.  W.  694;  Smith  v. 
City  of  Osage,  80  Iowa,  84,  45  N.  W.  404,  8  L.  R.  A.  633 ; 
Simplot  V.  City  of  Dubuque,  49  Iowa,  630. 

The  appellant  argues  that,  if  there  was  either  a  statu- 
tory or  common-law  dedication  for  any  purpose  prior  to 
1869,  the  railway  companies  have  lost  their  rights  under 
conveyance  from  the  city  by  the  long-continued  use  of  the 
'^^^  land  by  the  public  for  levee  and  other  public  purposes. 
We  find  no  sufficient  evidence  to  sustain  this  contention, 
however.  There  has  been  an  occasional  use  of  the  river 
front  for  the  landing  of  boats;  but,  as  we  have  already  said, 
the  public  levee  was  west  of  the  land  in  question,  and  what- 
ever use  the  public  has  made  of  the  land  south  of  the  rail- 
way tracks  and  along  the  river  front  has  been  with  the  con- 
sent of  the  companies  and  without  any  intent  on  their  part 
to  dedicate  any  portion  of  it  to  a  public  use  inconsistent  with 
their  own  use  thereof.  If  the  city  or  the  public  did  not 
acquire  any  interest  in  the  land  except  for  depot  grounds 
or  general  railroad  purposes,  the  land  has  not  been  diverted 
from  such  use. 

In  our  view  of  the  case  the  accreted  or  reclaimed  land 
goes  with  the  fee,  and  the  city  has  no  right  thereto  under 
any  theory.  If  the  title  is  in  the  railroad  companies,  it 
certainly  has  none,  and,  if  in  the  state  or  in  the  owners 
of  the  land  and  ferry  company,  it  is  equally  without  right 
thereto :  Saunders  v.  New  York  etc.  R.  R.  Co.,  144  N.  Y.  75, 
43  Am.  St.  Rep.  729,  38  N.  E.  992,  26  L.  R.  A.  378 ;  County 
of  St.  Clair  v.  Livingston,  23  Wall.  (U.  S.)  46,  23  L.  ed.  59; 
Adams  v.  Frothingham,  3  Mass.  352,  3  Am.  Dec.  151 ;  Gould 
on  Waters,  3d  ed.,  sec.  133.  The  railroad  companies  have 
protected  their  property  from  the  ravages  of  the  river,  and 
whatever  land  has  been  reclaimed  or  accreted  belongs  to 
them  rather  than  to  the  city:  Musser  v.  Hershey,  42  Iowa, 
356;  Cook  V.  City  of  Burlington,  30  Iowa,  94,  6  Am.  Rep. 
649;  Cowell  v.  Colorado  Springs  Co.,  100  U.  S.  55,  25  L. 
ed.  547;  Jones  v.  Habersham,  107  U.  S.  174,  2  Sup.  Ct. 
Rep.  336,  27  L.  ed.  401. 

There  is  no  equity  in  the  plaintiff's  bill  and  the  judg- 
ment should  be,  and  it  is,  affirmed. 
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The  Doctrine  of  EquitahJe  Estoppel  cannot  be  invoked,  according  to 
the  hetter  opinion,  against  a  municipal  corporation  so  as  to  acquire 
title  to  real  estate  held  by  it  in  its  public  or  sovereign  capacity. 
The  authorities  on  this  question,  however,  are  somewhat  conflicting: 
See  Village  of  Lee  v.  Plarris,  206  111.  428,  99  Am.  St.  Rep.  17G;  mon- 
ographic notes  to  Schneider  v.  Hutchinson,  76  Am.  St.  Rep.  492-495; 
Northern  Pac.  Ry.  Co.  v.  Ely,  87  Am.  St.  Rep.  778-780. 
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ATTORNEY  GENERAL  v.  MAYBURY. 

[141  Mich.  31,  104  N.  W.  324.] 

PUBLIC  OFFICE — Intention  to  Abandon. — An  ofiSce  cannot 
be  abandoned  without  an  intention,  actual  or  imputed,  to  abandon  it. 
(p.  515.) 

PUBLIC  OFFICE. — The  Voluntary  Eelinquishment  of  an  office 
by  abandonment,  which  is  to  be  ipso  facto  a  vacation  of  the  office, 
should  be  equally  well  defined  as  other  well-defined  modes  of  voluntary 
relinquishment,  and  should  not  be  confounded  with  mere  nonuser  and 
neglect  of  duty  which  would  be  grounds  for  proceedings  against  an 
officer,  but  do  not  of  themselves  produce  a  vacation  of  the  office 
without  judicial  proceedings,     (p.  515.) 

PUBLIC  OFFICE. — The  Intention  to  Abandon  an  office  may 
be  inferred  from  the  conduct  of  the  officer.  If  his  acts  and  statements 
are  such  as  clearly  indicate  absolute  relinquishment,  a  vacancy  will 
thereby  be  created,  and  no  judicial  determination  is  necessary, 
(p.  515.) 

PUBLIC  OFFICE — Abandonment  by  Leaving  Country. — Where 
a  city  officer  suddenly  leaves  for  a  foreign  country  pending  proceed- 
ings by  the  council  for  his  removal,  and  thereafter  makes  no  claim  to 
his  office  for  seventeen  months,  the  jury  are  authorized  in  finding  that 
he  has  abandoned  the  office,     (pp.  515,  516.) 

John  J.  Speed  and  A.  J.  Groesbeck,  for  the  appellant. 

Timothy  E.  Tarsney  and  P.  J.  M.  Hally,  for  the  appellee. 

'*  McALVAY,  J.  This  is  a  proceeding  by  the  attorney 
general,  on  the  relation  of  De  Witt  H.  Moreland,  upon  an 
information  in  the  nature  of  a  quo  warranto  against  re- 
spondent, William  H.  Maybury,  to  test  his  right  and  title 

(512) 
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to  the  office  of  commissioner  of  public  works  of  the  city 
of  Detroit. 

In  answer  to  the  charge  that  he  has  usur[)ed.  intruded 
into,  and  unlawfully  lield  and  exercised  this  office,  resjxjnd- 
ent  set  up  in  his  plea  and  rejoinder  that  on  June  28,  1903, 
said  office  became  and  was  vacant,  and  respondent  was 
appointed  by  the  mayor  to  fill  the  vflcancy  for  the  unex- 
pired term  thereof,  and  took  his  oath  of  office,  filed  his 
bond,  and  entered  upon  the  duties  of  said  office,  which  he 
has  exercised  ever  since ;  further,  that  relator  was,  by  the 
common  council  of  the  city  of  Detroit,  upon  charges  of 
malfeasance  and  neglect  of  duty  in  office,  duly  and  lawfully 
removed  from  said  office,  and  relator  thereby  ceased  to  be 
commissioner,  and  said  office  became  vacant,  whereupon 
respondent  was  duly  appointed  as  aforesaid ;  and  further, 
*^^  that  pending  the  hearing  upon  said  charges,  and  before 
the  appointment  of  respondent,  relator  voluntarily  aban- 
doned said  office  and  departed  out  of  this  state,  intending 
thereby  to  surrender  and  did  surrender  said  office;  tl:at 
after  such  appointment  and  the  return  of  relator  to  Mich- 
igan he  recognized  respondent's  right  to  the  office,  know- 
ing that  he  held  and  exercised  the  duties  of  said  office, 
and  during  all  the  time  since  has  made  no  claim  or  inten- 
tion to  claim  said  office  until  the  filing  of  the  information 
in  this  case.  The  jury  found  generally  that  respondent 
was  entitled  to  hold  the  said  office  of  commissioner  of  pub- 
lic works,  and  to  a  special  question  submitted  by  the  court 
as  follows,  "Did  the  relator,  after  his  return  to  Detroit, 
voluntarily  relinquish  all  claim  to  the  office  of  commissioner 
of  public  works?"  the  jury  answered,  "Yes." 

Relator  moved  for  judgment  in  his  favor  notwithstand- 
ing the  verdict,  for  the  reason  that  the  evidence  was  not 
sufficient  in  law  to  sustain  such  verdict.  This  motion  was 
denied,  and  a  judgment  upon  said  verdict  entered  in  favor 
of  respondent. 

The  relator  appeals  to  this  court.  The  errors  assigned 
apparently  relate  to  all  of  the  testimony  and  evidence  in- 
troduced in  the  case  on  the  part  of  the  respondent,  to 
the  charge  of  the  court,  and  also  the  action  of  the  court  in 
denying  the  motion  for  a  judgment  in  favor  of  relator  not- 
withstanding the  verdict. 

It  is  clear  that  all  of  the  proceedings  taken  by  the  com- 
mittee of  the  common  council  in  investigating  charges 
Am.  St.  Rep.,  Vol.  113—33 
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against  relator,  and  the  action  of  said  council  upon  the  re- 
port of  said  committee  in  removing  the  relator  from  office, 
were  not  authorized  by  law,  and  were  irregular  and  void ; 
and,  so  far  as  such  proceedings  are  concerned,  they  could 
not  in  any  manner,  and  did  not,  operate  to  create  a  vacancy, 
or  affect  the  relator's  right  and  title  to  said  office. 

The  case  was  not  submitted  to  the  jury  upon  the  theory 
that  the  action  of  the  common  council  created  a  vacancy, 
but  upon  the  single  question  of  abandonment  of  the  office 
^'*  by  relator.  On  the  part  of  respondent  it  was  claimed  that 
relator,  during  this  investigation  of  the  so-called  charges 
against  him  by  the  committee  of  the  council,  and  on  June 
20,  1903,  without  notice  to  his  attorney  who  was  acting 
for  him,-  and  before  his  examination  as  a  witness  had 
been  completed,  suddenly  left  Detroit.  He  did  not  notify 
the  secretary  of  the  department  of  public  works,  and  the 
council  received  no  notice.  His  private  papers  were  all 
taken  out  of  his  desk.  The  proofs  also  show  that  his  bag- 
gage was  sent  to  the  depot,  and  he  went  by  street-car  in 
the  evening,  and  took  the  train  at  a  suburban  station ;  that 
he  went  to  Mexico;  that  between  the  date  of  relator's  return 
and  the  commencement  of  this  suit,  a  period  of  seventeen 
months,  relator  made  no  claim  or  demand  upon  respondent 
or  the  city  authorities  for  this  office  or  its  emoluments,  or 
attempted  to  perform  any  of  its  duties ;  that  respondent  was 
appointed  to  fill  the  vacancy  Jime  28,  1903,  and  entered 
at  once  upon  the  duties  of  the  office,  and  has  so  continued 
up  to  the  present  time.  The  claim  of  relator  was  that  the 
council  proceedings  were  irregular  and  void;  that  he  left 
the  state  on  account  of  ill-health ;  that  he  wrote  a  notice 
to  that  effect  to  the  council,  which  he  left  to  be  delivered 
to  his  attorney ;  that  he  never  had  an  intention  of  abandon- 
ing his  office,  and  had  not  done  so;  that  his  attorney  came 
to  Mexico,  and  informed  him  that  a  grand  jury  was  to  be 
called  in  Detroit,  and  he  returned  at  once  with  him;  that 
shortly  afterward  he  retained  counsel  for  the  purpose  of 
regaining  possession  of  his  office.  Documentary  and  oral 
testimony  was  presented  by  each  party  in  support  of  these 
claims. 

We  do  not  think  that  the  court  erred  in  permitting  the 
jury  to  consider  the  council  proceedings  as  bearing  upon 
the  question  of  relator's  intention  when  he  left  Detroit  to 
abandon  the  office.    The  testimony  of  other  witnesses  show- 
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ing  the  facts  and  circumstances  incident  to  his  leaving, 
and  also  testimony  as  to  his  acts  and  conduct  after  his 
return,  as  bearing  upon  the  same  question,  were  admitted 
in  evidence.  The  court  charged  that  this  was  the  ^'"^  only 
question  in  the  case  for  the  jury  to  consider.  Upon  this 
view  of  the  case,  we  think  this  testimony  was  properly 
admitted.  For  this  purpose  it  was  proper  to  show  not 
only  what  occurred  just  before  he  went  away,  but  also 
what  he  did  and  said  relative  to  this  matter  after  he  re- 
turned. All  of  the  authorities  seem  to  be  in  accord  in 
holding  that  an  office  cannot  be  abandoned  without  the 
intention,  actual  or  imputed,  of  abandoning  it;  that  vol- 
untary relinquishment  of  an  ofRce  by  abandonment,  which 
is  to  be  ipso  facto  a  vacation  of  the  office,  should  be  equally 
well  defined  as  other  well-defined  modes  of  voluntary  re- 
linquishment, and  should  not  be  confounded  with  mere 
nonuser  or  neglect  of  duty,  which  would  be  grounds  for 
proceedings  against  an  officer,  but  do  not  of  themselves 
produce  a  vacation  of  the  office  without  judicial  determi- 
nation. The  intention  to  abandon  an  office  may  be  inferred 
from  the  conduct  of  the  party.  If  his  acts  and  statements 
are  such  as  clearly  indicate  absolute  relinquishment,  a  va- 
cancy will  thereby  be  created,  and  no  judicial  determi- 
nation is  necessary.  The  question  of  the  intention  of  the 
relator  was  a  question  of  fact  for  the  jury,  who  found 
against  the  relator;  and  the  evidence,  if  believed  by  them, 
was  sufficient  to  support  such  a  finding.  The  special  ques- 
tion as  to  whether  relator  acciuiesced  in  the  occupancy  of 
the  office  by  respondent,  submitted  to  the  jury  by  the 
court,  was  answered  in  the  affirmative.  It  was  submitted, 
as  stated  at  the  time,  "for  the  guidance  of  the  court,  if  the 
court  thinks  it  is  material  in  rendering  judgment  in  the 
case."  This  was  in  fact  safeguarding  the  relator's  rights, 
and  it  was  not  error  to  submit  the  question. 

Relator  contends  that  the  evidence  was  not  sufficient  in 
law  to  sustain  the  general  verdict  in  favor  of  respondent, 
and  that  notwithstanding  such  verdict  the  court  should 
have  entered  a  judgment  for  relator.  The  question  to  be 
determined  was  whether  the  relator  did  or  did  not  on  the 
20th  of  June,  when  he  left  Detroit,  abandon  his  office. 
The  jury  found  that  when  relator  left  Detroit,  June  20, 
1903,  he  left  with  the  intention  of  abandoning  ^®  said  office, 
and  rendered  a  general  verdict  for  respondent.     A  vacancy 
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having  been  created  by  relator's  abandonment  of  his 
office,  the  appointment  of  respondent  by  the  mayor  was 
regular  and  within  his  authority.  The  evidence  was  suffi- 
cient, in  law,  if  believed  by  the  jury,  to  sustain  the  verdict. 
We  find  no  error  in  the  case.  The  judgment  of  the 
circuit  court  is  affirmed. 

Moore,  C.  J.,  and  Grant,  Montgomery  and  Ostrander,  JJ., 
concurred. 


ABANDONMENT  OF  A  PUBLIC  OFFICE. 
I.  Intention  of  Incumbent  to  Abandon  Eights,  516. 
II.  Nonuser  or  Neglect  of  Duties,  516. 

III.  Removal  from  State,  County,  or  District. 

a.  Bemoval  from  State,  517. 

b.  From  County  or   District,  517. 

IV.  Surrender  of  Oflace  to  Successor,  518. 

V.  Acquiescence  in  Wrongful  Removal,  519. 

I.  Intention  of  Incumbent  to  Abandon  Rights. 
One  of  the  recognized  modes  by  which  an  office  may  become  vacant 
is  by  a  voluntary  abandonment  of  his  rights  therein  by  the  incumbent : 
Relender  v.  State,  149  Ind.  283,  49  N.  E.  30.  In  determining  whether 
or  not  an  officer  has  abandoned  his  office,  the  first  and  primary  object 
of  inquiry  is  his  intention,  for  ordinarily  there  can  be  no  abandonment 
by  him  without  an  intention,  actual  or  imputed,  to  abandon.  His 
intention  is  a  question  of  fact,  and  may  be  inferred  from  his  acts, 
conduct  and  statements:  See  the  principal  case,  ante,  p.  512;  Page  v. 
Hardin,  47  Ky.   (8  B.  Mon.)   648. 

n.    Nonuser  or  Neglect  of  Duties. 

The  voluntary  relinquishment  of  an  office  by  abandonment,  which 
is  ipso  facto  a  vacation  of  the  office,  should  not  be  confounded  with 
mere  nonuser  or  neglect  of  duty,  which  constitute  ground  for  proceed- 
ings against  an  officer,  but  which  does  not  of  itself  produce  a  vacancy 
in  the  office  without  a  judicial  determination:  See  the  principal  case, 
ante,  p.  512;  Page  v.  Hardin,  47  Ky.  (8  B.  Mon.)  648.  To  quote 
from  the  opinion  of  Justice  Marshall  in  the  last  case  cited:  "A 
right  may  be  forfeited  or  lost  by  neglect  or  misconduct,  though  the 
party  has  continually  asserted  or  claimed  it.  Its  vacation  by  aban- 
donment implies  a  voluntary  and  intentional  rejection,  disclaimer,  or 
surrender  of  it  by  the  party  to  whom  it  pertains.  An  office  may  be 
forfeited  by  nonuser  or  by  official  misconduct  or  misbehavior.  A 
partial  neglect  to  perform  certain  duties  of  an  office  may  amount  to 
misbehavior,  and  as  such  be  cause  of  forfeiture.  But  no  partial 
neglect  or  nonuser  can,  in  itself,  be  sufficient  evidence  of  abandon- 
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ment — which  implies  a  mental  renunciation  of  the  office.  And  if  aban- 
donment may  be  inferred  conclusively  from  nonuser  or  neglect  of  du- 
ties, so  as  to  amount  in  itself  to  an  absolute  vacation  without  express 
renunciation  of  the  office  once  lawfully  held  by  the  party,  it  can  be 
only  when  the  nonuser  or  neglect  is  not  only  total  or  complete,  but  of 
Buch  continuance  or  under  such  circumstances,  so  clearly  indicating 
absolute  relinquishment,  as  to  preclude  all  future  question  of  the 
facts."  To  the  same  effect  is  De  Canio  v.  Mayor  etc.  of  New  York, 
]5  Misc.  Eep.  38,  36  N.  Y.  Supp.  423;  Barbour  v.  United  States,  17  Ct. 
of  CI.  149. 

Where  persons  elected  commissioners  of  highways  in  a  township 
fail  to  organize  as  a  board,  with  the  ability  to  execute  the  power 
conferred  upon  them,  and  to  do  the  business  required  of  them  by 
the  public  exigencies,  this  failure  to  act  is  equivalent  to  an  abandon- 
ment of  their  official  duties,  and  their  office  becomes  vacant:  People 
V.  Spencer,  101  111.  App.  61.  However,  the  mere  failure  of  an  officer 
to  qualify  within  thirty  days  after  the  date  of  his  commission 
is  said  to  raise  no  presumption  that  he  has  abandoned  the  office:  State 
V.  Peck,  30  La.  Ann.  280. 

When  a  member  of  the  board  of  trustees  of  a  village  willfully 
absents  himself  from  the  meetings  of  the  board  and  neglects  to  per- 
form the  duties  of  his  office  for  eight  months,  he  will  be  deemed  to 
have  resigned  his  office,  and  it  may  be  filled  in  the  manner  prescribed 
by  law:  Harrison  v.  People,  36  111.  App.  319. 

Where  an  officer  is  unable,  because  of  some  infirmity,  such,  perhaps, 
as  insanity  to  attend  to  his  duties  for  some  fifty  days,  his  office  does 
not  become  vacant:  State  v.  Baird,  47  Mo.  301.  But  an  officer  who 
voluntarily  enlists  in  the  army  and  thus  disables  himself  to  perform 
his  official  duties,  thereby  constructively  resigns  his  office  by  an 
abandonment  of  it:  State  v.  Allen,  21  Ind.  516,  83  Am.  Dec.  367. 

m.     Removal  from  State,  County,  or  District. 

a.  Removal  from  State. — One  may  abandon  an  office  by  removing 
from  the  state,  so  that  he  cannot  resume  it  upon  his  return:  Eelender 
v.  State.  149  Ind.  283,  49  N.  E.  30;  Prather  v.  Hart,  17  Neb.  598,  24 
N.  \Y.  282.  See,  too.  People  v.  Shorb,  100  Cal.  537,  38  Am.  St.  Hop. 
310,  35  Pac.  163.  In  the  principal  case,  ante,  p.  512,  it  will  be  noted 
that  the  relator  was  held  to  have  abandoned  his  office  by  abruptly 
leaving  the  state  pending  the  investigation  of  charges  against  him 
looking  toward  his  removal,  and  by  failing  to  perform  the  duties  and 
to  demand  the  emoluments  of  the  office  for  seventeen  months.  So, 
where  an  officer  becomes  a  defaulter,  flees  from  the  state,  and  indi- 
cates a  settled  purpose  to  relinquish  his  office,  it  may  be  regarded  as 
vacant  without  any  judifial  determination:  Osborne  v.  State,  128  Ind. 
129,  27  N.  E.  345;  Supervisors  v.  Semler,  41  Wis.  374. 

b.  From  Coimty  or  District. — If  the  law  re(iuires  an  officer  to  reside 
in  the  county  or  district  in  which  he  holds  his  office,  and  during  his 
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terra  he  ceases  to  reside  in  such  county  or  district,  his  violation  of  the 
law  operates  as  an  abandonment  of  his  office  and  creates  a  vacancy 
therein.  However,  a  merely  temporary  removal  or  absence  for  a 
limited  time  from  the  county  or  district  to  which  the  law  restricts 
his  residence,  with  no  intention  of  abandoning  his  office,  or  of  ceas- 
ing to  discharge  the  duties  thereof,  will  not  result  in  terminating  his 
title:  People  v.  Brite,  55  Cal.  79;  Yonkey  v.  State,  27  Ind.  236;  Relen- 
dcr  V.  State,  149  Ind,  283,  49  N.  E.  30;  Lyon  v.  Commonwealth,  6  Ky. 
(3  Bibb)  430;  Curry  v.  Stewart,  71  Ky.  (8  Bush)  560;  McGregor  v. 
Allen,  33  La.  Ann.  870;  State  v.  Skirving,  19  Neb.  497,  27  N.  W. 
723;  In  re  Bagley,  27  How.  Pr.  151;  Crawford  v.  Saunders,  9  Tex. 
Civ.  App.  225,  29  S.  W.  102;  Ehlinger  v.  Rankin,  9  Tex.  Civ.  App. 
424,  29  S.  W.  240.  As  to  whether  this  rule  applies  to  a  councilman 
who  removes  from  the  ward  from  which  he  was  elected  to  another 
ward  in  the  city,  see  State  v.  Craig,  132  Ind.  54,  32  Am.  St.  Kep. 
237,  31  N.  E.  352,  16  L.  R.  A.  688. 

A  perplexing  question  sometimes  arises  as  to  whether  an  office 
becomes  vacant  when  the  boundaries  of  the  county  or  other  political 
subdivision  from  which  an  officer  has  been  elected  are  so  changed 
that  his  residence  is  no  longer  within  the  district  which  he  represents. 
Some  courts  have  answered  this  question  in  the  affirmative  (Mauck  v. 
Lock,  70  Iowa,  266,  30  N.  W.  566;  People  v.  Glass,  19  App.  Div.  454, 
46  N.  Y.  Supp.  572;  In  re  Buhler,  43  Misc.  Rep.  140,  88  N.  Y.  Supp. 
195;  State  v.  Choate,  11  Ohio,  511),  and  others  in  the  negative:  State 
V.  Hixon,  27  Ark.  398;  State  v.  Nelson,  7  Wash.  114,  34  Pac.  562;  State 
V.  Supervisors,  21  Wis.  443. 

A  justice  of  the  peace  does  not  abandon  or  vacate  his  office  by 
opening  an  office  in  another  district  wherein  he  spends  much  more  of 
his  time  and  transacts  much  more  official  business  than  in  the  district 
in  which  he  was  elected,  if  he  continues  to  reside  in  the  latter  dis- 
trict, and  is  present  there  for  official  business  on  a  designated  day  of 
each  month  and  at  such  other  times  as  his  duties  demand:  State  v. 
Springfield,   97   Tenn.   302,   37   S.   W.   5. 

Where  a  justice  of  the  peace  removes  from  the  county  or  district 
in  which  he  was  elected,  his  subsequent  official  acts  are  not  void, 
but  are  those  of  a  de  facto  officer:  Hinton  v.  Lindsay,  20  Ga.  746; 
Lexington  &  H.  Turnpike  Road  Co.  v.  McMurtry,  45  Ky.  (6  B.  Mon.; 
214. 

IV.     Surrender  of  Office  to  Successor. 

A  public  office  becomes  vacant  by  nonuser,  it  has  been  held,  and 
subject  to  be  filled  by  the  appointing  power,  when  the  lawful  incum- 
bent voluntarily  surrenders  the  office  to  another  under  the  mistaken 
belief  that  the  latter  has  been  elected  as  his  rightful  successor,  and, 
acting  upon  such  belief  for  a  period  of  two  years,  ceases  to  discharge 
the  duties  of  the  office  and  fails  to  make  any  demand  for  a  restora- 
tion thereto;  People  v.  Hartwell,  67  Cal.  11,  6  Pac.  873.  Somewhat 
analogous  to  the  California  decision  is  the  case  of  Turmspeed  v.  Hud- 
son, 50  Miss.  429,  19  Am.  Rep,  15.     There  the  plaintiff  was  elected 
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to  an  office  in  1871  for  a  term  of  four  years.  Tn  1S7.3  an  act  waa 
passed  providing  for  an  election  in  November  of  that  year  to  fill 
such  office.  Among  the  candidates  for  the  election  were  the  plaintiff 
and  the  defendant,  who  entered  into  an  agreement  in  writing  to  abide 
the  result  of  a  primary  election.  At  the  primary  election  the  defend- 
ant was  selected,  and  in  November  he  was  elected,  whereupon  he 
qualified  and  took  possession  of  the  office,  the  plaintift  surrendering 
the  same.  It  was  subsequently  decided  that  the  statute  was  unconsti- 
tutional and  the  election  void,  and  thereupon  the  plaintiff  sued  to 
recover  possession  of  the  office.  It  was  held  that  he  was  not  estopped 
by  the  agreement  with  the  defendant,  and  that  the  agreement  and 
the  surrender  of  the  office  did  not  amount  to  an  abandonment  or 
resignation. 

If  a  constable  at  the  close  of  his  term  turns  over  his  badge,  pistol, 
and  handcuffs  to  a  person  who  holds  a  certificate  of  election,  accepts 
from  such  person  an  appointment  as  deputy,  and  takes  the  oath  and 
acts  as  deputy,  he  thereby  surrenders  and  abandons  the  office,  so  that 
thereafter  he  cannot  claim  to  be  holding  after  the  term:  People  v. 
Davidson,  2  Cal.  App.  96,  83  Pac.  159. 

V.    Acquiescence  in  Wrongful  Eemoval. 

An  office  will  generally  be  deemed  vacated  or  abandoned  where 
the  incumbent  accepts  another  office  incompatible  therewith:  People 
v.  Hanifan,  96  111.  420;  State  v.  Crowe,  150  Ind.  455,  50  N.  E.  471; 
State  V.  Thompson,  122  N.  C.  493,  29  S,  E.  720;  note  to  Attorney  Gen- 
eral v.  Oakman,  86  Am,  St.  Eep.  578.  This  question  is  now  largely 
governed  by  the  written  law.  But  the  rule  at  common  law  is  well  set- 
tled that  where  one,  while  occupying  a  public  office,  accepts  another 
which  is  incompatible  therewith,  the  first  will  ipso  factor  terminate 
without  judicial  proceeding  or  any  other  act  of  the  incumbent.  The 
acceptance  of  the  second  office  operates  as  a  resignation  of  the  first": 
State  v.  Bus,  135  Mo.  325,  36  S.  W.  636,  33  L.  E,  A.  616.  And  the 
subsequent  resignation  of  the  incumbent  from  the  second  office  will 
not  restore  him  to  the  original  one  vacated  by  his  own  voluntary  act: 
State  V.  Bus,  135  Mo.  325,  36  S.  W.  636,  33  L.  R.  A.  616;  Shell  v. 
Cousins,  77  Va.  328. 

An  officer  may  be  deemed  to  have  abandoned  his  office,  so  as  to 
lose  all  rights  to  his  salary,  when  for  years  he  acquiesces  in  his 
removal  from  the  office,  making  no  demand  for  a  restoration  thereto, 
instituting  no  proceedings  looking  to  that  end,  and  failing  to  insist 
on  his  riglit  to  compensation,  while  he  engages  in  other  occupations: 
Cote  v.  Biddeford,  96  Me.  491,  90  Am.  St.  Rep.  417,  52  Atl.  1019; 
Phillips  V.  City  of  Boston,  150  Mass.  491,  23  N.  E.  202.  But  while  an 
officer,  to  quote  from  Selby  v.  Portland,  14  Or.  243,  58  Am.  Rep. 
307,  12  Pac.  377,  "doubtless  might  legally  abandon  his  office  when 
wrongfully  ousted  therefrom  ....  his  failure  to  keep  up  a  clamor 
for  reinstatement  could  not  certainly  be  urged  as  evidence  of  an 
abandonment." 
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WELLS  V.  MONTCALM  CIRCUIT  JUDGE. 

[141  Mich.  58,  104  N.  W.  318.] 

PROHIBITION — Conflict  of  Jurisdiction  in  Divorce  Case. — 
If  a  wife  brings  an  action  for  a  divorce  in  one  court  and  her  husband 
shortly  afterward  institutes  a  like  action  against  her  in  another 
court,  and  the  two  courts,  proceeding  simultaneously,  make  conflicting 
orders,  prohibition  is  the  proper  remedy  to  settle  the  conflict  of  juris- 
diction, vacate  improper  orders  already  made,  and  prevent  the  making 
of  others,     (p.  521.) 

DIVORCE — Conflict  of  Jurisdiction  Between  Courts. — ^If  a  wife 
files  a  bill  for  a  divorce  and  places  the  subpoena  in  the  hands  of  the 
sheriff  for  service,  the  jurisdiction  of  the  court  is  not  affected  by  the 
husband's  thereafter  filing  a  bill  for  a  divorce  against  her  in  another 
county  where  he  resides,  and  obtaining  service  on  her  before  service 
is  effected  on  him.     (p.  522.) 

E.  O.  Grosvenor,  Willis  Baldwin  and  Griswold  &  Tennant, 
for  the  relator. 

E.  J.  Bowman  and  C.  L.  &  C.  B.  Rarden,  for  the  respond- 
ent. 

«»  CARPENTER,  J.  The  circuit  court  for  the  county  of 
Wayne,  m  chancery,  and  the  circuit  court  for  the  county 
of  Montcalm,  in  chancery — courts  of  co-ordinate  jurisdic- 
tion— each  asserts  exclusive  jurisdiction  over  a  divorce 
suit  between  relator  and  her  husband,  Percy  D.  Wells.  Re- 
lator, Maude,  resides  in  Wayne  county.  Her  husband.  Percy, 
resides  in  Montcalm  county.  Relator,  Maude,  is  the  com- 
plainant, and  her  husband,  Percy,  the  defendant,  in  the 
suit  pending  in  the  Wayne  circuit  court,  while  Percy  is 
the  complainant  and  Maude  is  the  defendant  in  the  suit 
pending  in  the  Montcalm  circuit  court.  The  suit  pending 
in  the  Wayne  circuit  was  first  commenced,  and  the  sub- 
poena immediately  placed  in  the  hands  of  a  sheriff  for 
service.  Before  this  service  w^as  made,  the  suit  was  com- 
menced in  the  Montcalm  circuit,  and  the  process  issued 
from  that  court  was  served  before  the  process  issued  from 
the  Wayne  circuit.  The  complainant  in  each  suit  asked 
for  the  custody  of  the  infant  child  of  the  parties,  the  off- 
spring of  the  marriage,  and  each  court  has  issued  an  in- 
junction restraining  the  defendant  from  interfering  with 
the  complainant's  custody  of  said  child.  The  defendant 
in  each  suit  has  filed  a  plea  to  the  jurisdiction,  and  each 
court  has  overruled  that  plea.    Relator  now^  applies  to  this 
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court  for  a  writ  of  prohibition  directed  to  said  respondent, 
requiring  him  to  refrain  from  exercising  jurisdiction  of  the 
suit  pending  in  the  court  of  which  he  is  judge. 

The  first  question  for  our  consideration  is  this:  Is  a  writ 
of  prohibition  the  appropriate  remedy?  We  have  htdd 
«o  (Wells  V.  Montcalm  Circuit  Judge,  139  Mich.  544,  102 
N.  W.  1001)  that  mandamus  is  not  the  appropriate  remedy, 
saying:  "The  writ  of  mandamus  will  not  be  allowed  to 
take  the  place  of  an  appeal  or  a  writ  of  proliibition,  or  any 
other  writ  to  review  the  action  of  a  lower  court." 

The  writ  of  mandamus  asked  for  would  simply  have  com- 
pelled the  vacation  of  certain  orders.  This  relief  would  have 
been  inappropriate.  Appropriate  redress  for  relator's  griev- 
ance requires  respondent  not  merely  to  vacate  orders  al- 
ready made,  but  to  refrain  from  further  exercising  jurisdic- 
tion. This  relief  can  be  afforded  by  a  writ  of  prohibition  (see 
Hudson  V.  Judge  of  Superior  Court  of  Detroit,  42  Mich. 
239,  3  N.  W.  850,  913),  but  not  by  a  writ  of  mandamus. 
No  relief  can  be  obtained  by  appealing  from  the  order 
overruling  the  plea.  That  order  is  not  appealable :  See 
Miller  v.  McLaughlin,  135  Mich.  646.  It  is  earnestly  con- 
tended that  relator  can  secure  appropriate  relief  by  appeal- 
ing from  a  final  decree.  There  is  no  doubt  that  the  ques- 
tion involved  in  this  case  may  be  reviewed  by  appealing 
from  a  final  decree,  provided  relator  does  nothing  to  waive 
her.  right  to  have  it  so  reviewed,  but  it  by  no  means  fol- 
lows that  the  remedy  by  appeal  is  adequate.  Each  of 
the  two  courts  now  claiming  and  exercising  jurisdiction 
has  already  made,  and,  it  may  be  presumed,  will  hereafter 
make,  conflicting  orders  respecting  the  custody  of  the  minor 
child.  It  may  be  presumed  that  each  of  these  courts 
will  proceed  at  once  to  enforce  such  orders.  Indeed,  it 
is  clear  that  the  interests  of  the  parties  and  of  the  child 
require  that  the  order  of  the  court  whose  jurisdiction  is 
rightful  should  be  at  once  enforced.  The  situation  would 
be  intolerable  if  this  condition  of  affairs  must  continue 
during  all  the  time  that  must  elapse  before  the  case  can 
be  reviewed  after  a  final  decree.  This  is  a  case,  therefore, 
in  which  it  is  clear  that  the  remedy  by  appeal  is  not  ade- 
quate. Our  own  decision  in  Maclean  v.  Wayne  Circuit 
Judge,  52  Mich.  257,  18  N.  W.  396,  is  authority  for  the  propo- 
sition that  the  writ  of  prohibition  is  the  appropriate  remedy. 
In  ^^  that  case  the  Wayne  circuit  court  in  chancery  enter- 
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tained  jurisdiction  of  a  matter  within  the  exclusive  cogniz- 
ance of  the  superior  court  of  Detroit.  This  court  issued  a 
writ  of  mandamus  vacating  an  injunction,  and  a  writ  of 
prohibition  staying  further  proceedings,  saying:  "It  is  a 
familiar  principle  that,  when  a  court  of  competent  juris- 
diction has  become  possessed  of  a  case,  its. authority  con- 
tinues, subject  only  to  the  appellate  authority,  until  the 
matter  is  finally  and  completely  disposed  of;  and  no  court 
of  co-ordinate  authority  is  at  liberty  to  interfere  with  its 
action.  The  principle  is  essential  to  the  proper  and  orderly 
administration  of  the  laws;  and  while  its  observance  miglit 
be  required  on  the  grounds  of  judicial  comity  and  courtesy, 
it  does  not  rest  upon  such  considerations  exclusively,  but  is 
enforced  to  prevent  unseemly,  expensive  and  dangerous  con- 
flicts of  jurisdiction  and  of  process.  If  interference  may 
come  from  one  side,  it  may  from  the  other  also,  and  what  is 
begun  may  be  reciprocated  indefinitely."  See,  also,  Clark 
County  Court  v.  Warner,  116  Ky.  801,  76-  S.  W.  828 ;  Throop 
on  Public  Offices,  sec.  835;  Mechem  on  Public  Offices  and 
Officers,  sec.  1014;  Hudson  v.  Judge  of  Superior  Court  of 
Detroit,  42  Mich.  239,  3  N.  W.  850,  913. 

It  is  proper,  then,  to  determine  in  this  proceeding  whether 
the  Montcalm  circuit  court  had  a  right  to  assume  juris- 
diction of  this  controversy.  At  the  time  suit  was  commenced 
in  the  Montcalm  circuit,  relator  had  in  good  faith  filed  her 
bill  in  the  Wayne  circuit  court.  Process  had  been  issued 
by  that  court,  and  was  then  in  the  hands  of  the  sheriff  of 
Wayne  county  for  service.  The  question  in  this  case  is 
not  whether  the  Wayne  circuit  court  had  at  that  time  ac- 
quired such  jurisdiction  that  it  might  render  a  decree  bind- 
ing upon  the  parties.  It  is  clear  that  it  had  not.  The  ques- 
tion is  whether  the  Montcalm  circuit  court  had  a  right  to 
prevent  its  acquiring  such  jurisdiction.  There  is  authority 
for  saying  that,  until  service  of  process  was  actually  made, 
it  had  that  right :  See  Union  Mut.  Life  Ins.  Co,  v.  University 
of  Chicago,  10  Biss.  191,  6  Fed.  443 ;  Owens  v.  Ohio  Cent.  R. 
R.  Co.,  20  Fed.  10.  The  true  rule,  however,  «*  and  the 
rule  sustained  by  the  weight  of  authority  (see  Farmers' 
Loan  etc.  Co.  v.  Railroad  Co.,  177  U.  S.  51,  20  Sup.  Ct.  Rep. 
564,  44  L.  ed.  667;  In  re  Talbot,  9  Week.  Law  Bull.  271; 
Spinning  v.  Trust  Co.,  2  Disn.  (Ohio)  336;  Chicago  etc.  R.  Co. 
v.  Board  of  Commrs.  of  Chase  Co.,  42  Kan.  223,  21  Pac.  1071), 
denies  that  right.     It  would  create  unseemly  conflicts,  if, 
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after  a  court  has  taken  cognizance  of  a  controversy  of  which 
it  has  jurisdiction,  and  while  it  is  proceeding  regularly  in 
an  attempt  to  acquire  jurisdiction,  another  court  of  co- 
ordinate jurisdiction  has  power  to  frustrate  that  attempt. 

It  results  from  this  reasoning  that  the  writ  of  prohibition 
prayed  for  in  relator's  petition  should  issue,  with  costs 
against  Percy  D.  Wells. 

McAlvay,  Grant,  Blair   and  Montgomery,  JJ.,  concurred. 


The  Scope  of  the  Writ  of  Prohibition  is  the  subject  of  a  recent  mon- 
ographic note  to  State  v.  Superior  Court,  111  Am.  St.  Kep.  929-978. 


DEVEREAUX  v.  JANES. 

[141    Mich.    265,    104   N.    W.    579.] 

GUABDIAN — Notice  of  Appointment. — Where  an  order  ap- 
pointing a  special  guardian  is  made  on  the  same  day  that  the  petition 
for  the  appointment  was  filed,  and  recites  that  it  was  made  "on 
reading  and  filing  the  petition,"  it  cannot  be  presumed,  in  support 
of  the  jurisdiction  of  the  court,  that  the  statutory  notice  was  given,  if 
the  record  is  silent  in  regard  thereto,     (p.  524.) 

Fred  R.  Everett  and  Dooling  &  Kelley,  for  the  appellant. 

A.  G.  Shepard  and  Watson  &  Chapman,  for  the  appellees. 

260  MONTGOMERY,  J.  This  is  certiorari  to  review  the 
decision  of  the  circuit  judge  dismissing  a  writ  of  habeas 
corpus,  sued  out  by  the  petitioner  and  plaintiff  in  error  to 
obtain  custody  of  Lyman  H.  Janes,  who  is  alleged  to  be 
the  petitioner's  ward.  The  petition  sets  out  the  proceed- 
ing before  the  probate  court  in  part,  from  which  it  appears 
that  a  petition  for  the  appointment  of  a  special  guardian 
was  made  on  December  14,  1904,  and  that  the  same  day 
an  order  appointing  a  special  guardian  was  entered  in  the 
following  terms: 

"On  reading  and  filing  the  petition,  duly  verified,  of  J. 
Porter  Janes,  praying,  for  reasons  therein  set  forth,  that 
William  Devereaux  may  be  appointed  special  guardian  of 
said  Lyman  II.  Janes,  to  collect,  take  care  of,  preserve,  and 
manage  said  estate  until  a  general  guardian  can   be  ap- 
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pointed,  and  it  appearing  to  the  satisfaction  of  the  court 
that  said  estate  requires  immediately  care  and  attention, 
and  that  it  is  necessary  that  a  special  guardian  should  be 
appointed  for  the  purpose  aforesaid,  and  that  said  William 
Devereaux  is  a  competent  and  suitable  person  to  execute 
said  trust: 

"It  is  therefore  ordered  that  said  William  Devereaux 
be,  and  he  is  hereby,  appointed  special  guardian  of  said  Ly- 
man H.  Janes,  with  full  power  and  authority  to  collect, 
take  care  of,  preserve,  and  manage  said  estate,  under  the 
order  and  direction  of  the  court,  until  a  general  guardian 
shall  be  appointed  or  until  discharged  by  said  court." 

The  question  presented  at  the  outset  is  whether  there  was 
jurisdiction  to  make  the  order.  If  there  was  not  jurisdiction, 
the  order  cannot  confer  any  rights  upon  petitioner:  Partello 
V.  Holton,  79  Mich.  372,  44  N.  W.  619.  It  is  urged  by 
petitioner  that  there  is  a  presumption  that  the  necessary 
steps  were  taken  to  give  jurisdiction.  The  statute  (3  Comp. 
Laws,  sec.  8710)  authorizes  an  appointment  of  a  special 
guardian  by  the  probate  judge  "upon  such  notice  ^^"^  as 
he  shall  direct."  Whatever  the  presumption  may  be  in 
ease  the  record  fails  to  show  the  fact,  we  think  it  would 
be  doing  violence  to  the  recitations  of  this  order  to  say 
either  that  there  was  notice  or  that  the  record  is  silent  on 
the  subject.  The  order  was  made  on  the  same  day  that  the 
petition  was  filed,  and,  more  than  this,  the  order  recites 
that  the  order  was  made  "on  reading  and  filing  the  peti- 
tion." This  language  fairly  imports  that  simultaneously 
with  the  filing  of  the  paper  which  put  the  court  in  motion 
the  order  appointing  a  special  guardian  was  made,  thus 
negativing  any  presumption  of  notice  which  might  other- 
wise arise. 

The  order  of  the  circuit  judge  is  affirmed. 

Carpenter,  Grant,  Blair  and  Ostrander,  JJ.,  concurred. 


The  Necessity  of  Giving  Notice  of  an  application  for  the  appointment 
of  a  guardian  is  considered  in  Kurtz  v.  St.  Paul  etc.  K.  E.  Co.,  48 
Minn.   339,  31   Am.   St.   Eep.  657. 
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PEOPLE  V.  nODGE. 

[141  Mich.  312,  104  N.  W.  599.] 

WITNESSES — Leading  Questions. — Questions  intenfled  to  call 
attention  to  subjects  about  which  testimony  is  desired,  and  not  in 
themselves  suggesting  the  answers  expected,  are  not  objectionable  as 
leading,     (p.  526.) 

ABORTION — Evidence  of  Other  Like  Offenses. — If  the  defend- 
ant in  a  prosecution  for  abortion  claims  that  the  operation  was  neces- 
sary, and  that  he  performed  it  without  criminal  intent,  a  witness  may 
testify  that  he  performed  a  similar  operation  on  her  for  the  avowed 
purpose  of  producing  an  abortion,  that  she  was  to  pay  him  therefor, 
and  that  he  made  improper  proposals  while  treating  her.  (pp.  526, 
527.) 

Allan  P.  Cox  and  Abbott  &  Abbott,  for  the  appellant, 

Ormond  F.  Hunt,  prosecuting  attorney,  and  Louis  C.  Wur- 
zer,  assistant  prosecuting  attorney,  for  the  people. 

313  HOOKER,  J.  The  respondent,  charged  with  the  of- 
fense of  manslaughter  in  an  attempt  to  produce  an  ab(»rtion, 
was  convicted,  and  has  appealed.  The  alleged  errors  are 
grouped,  and  raised  three  legal  questions: 

1.  Whether  certain  questions  asked  witness  for  the  prose- 
cution were  leading,  and  so  prejudicial  as  to  call  for  a  re- 
versal of  the  case. 

2.  Whether  it  was  error  to  permit  a  witness  to  testify  that 
the  defendant  had  made  indecent  proposals  to  her  while 
he  was  giving  her  medical  treatment. 

3.  Whether  it  was  error  to  permit  the  prosecution  to  show 
that  respondent  had  on  one  occasion,  before  the  act  for  which 
he  was  on  trial,  performed  an  operation  to  produce  an  abor- 
tion upon  the  last-named  witness. 

Attention  is  called  to  eight  questions  said  to  be  leading. 
Among  these  questions  were  the  following:  Elmer  Kuhl, 
a  witness  responsible  for  deceased's  condition,  had  testified 
to  a  professional  interview  with  a  Dr.  Kimball  about  the 
condition  of  the  girl,  and  was  asked:  "What  did  she  say? 
Did  she  say  anything  about  marrying?"  The  answer  was: 
"Yes.  She  said  it  would  be  a  dangerous  thing  to  tackle, 
to  do  anything  like  that,  and  she  advised  us  to  get  mar- 
ried." Much  more  was  said  in  the  same  connection,  with- 
out other  suggestion  than  that  contained  in  the  foregoing 
question.  Again,  the  witness,  having  testified  at  some  length 
concerning  the  first  interview  with  the  defendant,  and  tbat 
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he  said  that  there  was  no  danger,  was  asked:  "What  did 
he  say  in  reference  to  the  tools,  if  anything?"  His  answer 
was  that  defendant  said,  "I  have  all  the  necessary  tools 
to  do  this  with,"  and  that  he  took  witness  into  the  operat- 
ing-room and  showed  him,  and  said,  "If  one  did  not  have 
the  necessary  tools,  he  could  not  go  ahead  and  do  this." 
Again,  the  witness  was  ask^d  whether  the  defendant  spoke 
to  him  on  another  occasion  with  reference  to  a  written  state- 
ment. The  answer  was,  "Yes.  He  said  he  had  to  have  a 
statement  of  some  kind  to  bring  a  sick  person  to  a  hospital. 
He  said  he  was  going  to  take  her  to  Grace  Ho.spital.  I 
signed  the  statement,  and  so  did  the  girl."  Again,  he 
was  asked  whether  he  paid  defendant  ^**  any  money.  In 
answer  he  gave  a  somewhat  lengthy  conversation  upon  this 
subject,  all  relevant.  Counsel  admit  that  the  allowance  of 
such  questions  is  usually  within  the  discretion  of  the  trial 
judge,  but  say  that  these  were  so  plainly  improper  and  in- 
jurious as  to  call  for  reversal.  To  us  they  seem  proper,  and 
not  leading.  They  were  intended  to  call  attention  to  certain 
subjects  about  which  testimony  was  desired.  It  was  proper 
testimony,  and  the  questions  did  not  in  themselves  suggest 
the  answers  expected. 

The  other  two  questions  can  best  be  discussed  together. 
It  was  the  claim  of  the  defendant  that  the  operation,  which 
he  did  not  deny,  was  a  necessary  one,  or,  if  not,  that  he 
believed  it  to  be,  and  that  he  performed  it  without  criminal 
intent.  To  show  a  criminal  intent  one  May  Lane  was 
called  by  the  prosecution,  who  testified  that  defendant 
performed  a  similar  operation  upon  her  for  the  avowed 
purpose  of  producing  an  abortion.  It  is  said  by  counsel 
that  this  testimony  was  inadmissible,  under  the  case  of 
People  V.  Lonsdale,  122  Mich.  388,  81  N.  W.  277.  The  cases 
differ  widely.  In  that  case  the  criminal  intent  was  a  neces- 
sary conclusion  from  the  act  proved.  Here  it  is  not,  as  we 
have  already  seen.  It  depended  on  the  truth  or  falsity  of 
defendant's  defense  that  the  act  was  done  for  a  legitimate 
purpose:  See  People  v.  Seaman,  107  Mich.  348,  61  Am.  St. 
Rep.  326,  65  N.  W.  203. 

It  remains  to  consider  the  second  question.  May  Lane 
testified  in  detail  to  what  occurred  between  her  and  de- 
fendant on  the  several  occasions  that  he  treated  her.  Up- 
on the  subject  of  payment,  which  was  a  proper  subject  of 
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inquiry,  she  said  that  defendant  wanted  her  to  give  him 
what  money  she  could. 

"Q.  "What  did  he  say,  if  anything,  about  bringing  a 
young  man  in?  A.  He  said,  if  I  would  do  what  he  wished 
me  to  do,  to  stay  with  him,  he  would  make  the  expense 
lighter.  Get  what  money  I  could  from  the  felloAv,  and  give 
him  part  of  it,  and  I  would  have  more  for  myself.  lie 
threw  himself  upon  me." 

ai5  rpjjg  court  admitted  this  testimony  as  part  of  the  res 
gestae.  It  is  undeniable  that  this  testimony  was  well  cal- 
culated to  prejudice  the  jury,  and  that  the  question  was 
whether  he  had  committed  a  criminal  abortion  upon  'May 
Lane,  not  whether  he  sought  to  have  sexual  intercourse 
with  her.  But  it  is  undeniable  that  this  conversation,  if 
it  occurred,  characterized  the  act,  which  the  defendant 
afterward  (in  making  his  defense)  claimed  was  treatment 
for  a  venereal  disease,  with  which  the  proposal  was  incon- 
sistent. It  may  be  said  that  when  the  testimony  was  ad- 
mitted he  had  not  testified  regarding  such  disease,  and 
that  it  would  not  have  been  necessary,  but  for  such  testimony. 
May  Lane  testified  to  an  operation  for  abortion.  It  was 
materially  strengthened  by  showing  that  it  was  to  be  paid 
for,  and  the  price  charged  and  the  proposition  to  have  her 
get  him  money  from  the  man  in  the  case  were  explanatory 
facts  and  clearly  proper,  the  other  proposition  and  the  at- 
tendant circumstances  being  closely  connected  with  the 
transaction  and  in  fact  part  of  it. 

The  conviction  is  affirmed. 

McAlvay,  Montgomery   and  Ostrander,  JJ.,  concurred. 
Blair,  J.,  concurred  in  the  result. 


The  Admiftsihilitji  in  Evidence  of  other  crimes  committed  by  the  de- 
fendant in  a  criminal  prosecution  is  the  subject  of  a  recent  mono- 
graphic note  to  Sykes  v.  State,  105  Am.  St.  Rep.  976-1006. 
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THRALL  V.  GUINEY. 

[141  Mich.  392,  104  N.  W.  646.] 

TAXATION. — A  Prohibition  Against  Double  Taxation  con- 
tained in  a  state  constitution  applies  only  to  the  taxing  of  property 
by  that  state,  and  therefore  is  not  violated  where  stock  in  a  foreign 
corporation  is  assessed  by  that  state  to  a  shareholder  therein  residing, 
while  the  property  of  the  corporation  is  taxed  in  another  state  where 
it  is  situated,     (pp.  531,  532.) 

TAXATION. — Shares  of  Stock  in  a  Foreign  Corporation  owning 
property  within  and  without  the  state  are,  under  the  Michigan  stat- 
utes, assessable  to  a  shareholder  residing  in  that  state,     (p.  532.) 

TAXATION — Stock  in  a  Foreign  Corporation. — A  resident  of 
this  state,  who  owns  stock  in  a  foreign  corporation,  cannot  complain 
of  an  assessment  in  this  state  on  his  stock  at  four-fifths  its  value, 
when  one-fifth  of  the  property  of  the  company  is  situated  within 
the  state  and  four-fifths  thereof  is  located  in  other  states  and  there 
taxed  according  to  their  laws.     (pp.  532,  533.) 

Orla  B.  Taylor,  for  the  relator, 

P.  J.  M.  Hally  and  Timothy  E.  Tarsney,  for  the  respondent. 

3»3  OSTRANDER,  J.  The  plaintiff  in  certiorari,  the  re- 
lator below,  is  administrator  of  the  estate  of  Harrison  H. 
Taylor,  deceased.  Mr.  Taylor,  at  the  time  of  his  death  and 
for  many  years  prior  thereto,  was  a  resident  of  the  city 
of  Detroit.  In  association  with  others  he  developed  the  De- 
troit Screw  Works,  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Michigan,  into  a  large  manu- 
facturing institution.  He  was  a  large  shareholder  in  the 
corporation.  On  March  31,  1900,  the  Standard  Screw  Com- 
pany, a  corporation  organized  and  existing  under  the  laws 
of  the  state  of  New  Jersey,  acquired  the  property  of  the 
Detroit  Screw  Works,  and  Mr.  Taylor  received  in  part  pay- 
ment for  his  stock  in  the  Detroit  Screw  Works  thirty-nine 
thousand  seven  hundred  dollars  of  preferred  stock,  par 
value,  of  the  Standard  Screw  Company.  The  Standard 
Screw  Company  is  also  the  owner  of  manufacturing  plants 
in  the  states  of  Massachusetts,  Connecticut,  Ohio,  and  Ill- 
inois. The  property  in  Michigan  constitutes  about  one- 
fifth  of  the  entire  property  of  the  company.  From  the 
organization  of  the  Detroit  Screw  Works  its  property  has 
been  regularly  assessed  in  this  state  in  the  manner  provided 
by  law.  Since  the  acquisition  of  the  property  by  the  Stand- 
ard Screw  Company,  the  real  and  personal  property  has 
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been  regularly  assessed  in  Detroit;  the  present  assessed 
valuation  thereof  being  one  hundred  and  eighty-six  thousand 
two  hundred  dollars.  All  of  the  other  properties  of  the 
company  are  assessed  and  taxed  in  the  respective  states 
where  the  property  is  situated,  in  accordance  with  the  laws 
of  such  states.  The  respondents  are  the  assessors  of  the 
city  of  Detroit.  They  have  assessed  the  stock  of  said  es- 
tate in  the  Standard  Screw  Company  at  the  sum  of  thirty- 
one  thousand  seven  hundred  and  sixty  dollars,  deducting 
one-fifth  of  the  value  on  account  of  the  property  of  the 
company  located  in  this  state. 

The  writ  of  mandamus  to  compel  the  respondents  to 
strike  the  assessment  of  the  stock  from  the  rolls  was  re- 
fused. It  was  urged  in  the  court  below,  as  it  is  here, 
that: 

(a)  The  assessment  against  the  Standard  Screw  Com- 
pany upon  its  properties  in  this  state  and  in  the  other 
^^^  states  above  mentioned,  and  the  assessment  against  said 
estate  upon  its  shares  of  stock  in  said  company,  result  in 
a  double  assessment  upon  the  same  property  and  upon  the 
same  value. 

(b)  The  assessment  against  the  estate  is  illegal  and  con- 
trary to  the  constitution  and  laws  of  the  state  of  ]\Iichi- 
gan. 

(c)  The  assessment  is  in  violation  of  the  constitution  of 
the  United  States,  and  constitutes  a  taking  of  the  property 
of  the  estate  without  due  process  of  law. 

So  far  as  the  facts  challenge  the  justice  of  the  taxation 
complained  about,  they  are  forcibly  presented  in  language 
which  we  take  from  the  brief  for  plaintiff  in  certiorari: 

"The  precise  question  here  in  issue  has  never  been  passed 
upon  in  this  state. 

"In  the  case  of  Bacon  v.  Board  of  State  Tax  Commrs., 
126  Mich.  22,  86  Am.  St.  Rep.  524,  85  N.  W.  307,  60  L.  R. 
A.  321,  it  was  held  that  shares  of  stock  in  a  foreign  cor- 
poration were  taxable,  where  all  of  the  property  of  the  cor- 
poration was  outside  of  the  state. 

"In  the  case  of  Stroh  v.  City  of  Detroit,  131  Mich.  109, 
90  N.  W.  1029,  it  was  held  that  shares  of  stock  in  a  foreign 
corporation  were  not  taxable,  where  all  of  the  property  of 
the  corporation  was  inside  of  the  state. 

"The  question  here  presented  is  whether  stock  in  a  for- 
eign corporation  is  taxable,  where  a  portion  of  its  property 
Am.  St.  Rep.,  Vol.   113—34 
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is  within  the  state  and  the  remainder  in  other  states. 
Speaking  practically,  this  question  is  of  much  more  gen- 
eral application  than  either  of  those  heretofore  decided. 
Many  institutions  like  that  in  the  case  at  bar  have  arisen 
in  this  state  in  recent  years.  In  this  case  Mr.  Taylor,  in 
association  with  others,  had  built  up  a  large  manufactur- 
ing business.  His  interest  was  represented  by  stock  in 
the  Detroit  Screw  Works.  Under  the  law,  the  property 
of  the  corporation  was  taxed,  but  the  stock  in  the  corpo- 
ration was  not  taxed.  Thus  this  property  bore  its  propor- 
tionate share  of  taxation.  For  business  reasons  satisfac- 
tory to  itself,  the  corporation  joined  with  other  companies 
in  other  states  engaged  in  the  same  line  of  business.  All 
of  these  companies  had  property  situated  and  taxed  in  the 
other  states.  The  combination  of  the  companies  added 
nothing  to  the  total  of  their  property.  Mr.  Taylor,  like 
the  others  interested,  received  stock  in  the  new  association 
or  company  in  payment  for  his  stock  in  the  Detroit  Screw 
Works.  This  exchange  added  nothing  to  the  ^^'^  actual 
property.  The  actual  property  of  the  new  company  con- 
sisted simply  of  the  combined  properties  of  the  old  com- 
panies. The  value  of  the  stock  in  the  new  company  de- 
pended solely  and  entirely  on  the  value  of  the  combined 
properties.  Therefore,  the  stock  interests  do  not  represent 
new  property,  but  only  the  proportionate  shares  of  the  share- 
holders in  property  already  in  existence.  In  a  sense,  it 
may  be  said  that  the  stock  going  to  the  shareholders  of 
each  constituent  company  represents  their  respective  share 
in  the  property  of  that  company. 

"Now,  if  these  shares  of  stock  are  also  subject  to  taxa- 
tion, it  results  in  double  taxation,  and  places  an  extraordi- 
nary penalty  on  business  associations  with  men  engaged 
in  the  same  line  of  business  in  other  states.  Of  course, 
combinations  of  the  same  kind  between  companies  in  this 
state  in  the  same  line  of  business  would  not  be  subject  to 
the  same  penalty.  Unfortunately  this  penalty  will  fall  upon 
the  state  itself;  for  if,  by  forming  such  associations,  men 
subject  themselves  to  double  taxation,  the  inevitable  re- 
sult will  be  that  they  will  remove  from  this  state  to  those 
which  pursue  a  more  just  and  liberal  policy  upon  this  sub- 
ject. 

"The  board  of  assessors  have  attempted  to  steer  a  mid- 
dle course  between  the  Bacon  case  and  the  Stroh  case  by 
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deducting  from  the  value  of  the  stock  the  value  of  the 
property  inside  of  the  state.  This,  however,  only  obviates 
the  difficulty  pro  tanto  and  still  leaves  actual  double  taxa- 
tion as  to  the  remainder.  As  we  shall  demonstrate  later, 
there  is  no  legal  authority  for  this  method  of  taxation,  nor 
is  there  any  machinery  for  so  doing.  We  are,  therefore, 
clearly  remitted  to  the  question  as  to  whether  the  Bacon 
case  or  the  Stroh  case  shall  control  under  the  facts  in  this 
case." 

The  attack  of  relator  is  made  upon  a  particular  assess- 
ment of  property,  and  also  upon  legislation,  or  upon  the 
construction  of  legislation,  claimed  by  respondents  to  sus- 
tain the  assessment.  The  statute  (1  Comp.  Laws,  sec.  3831) 
reads  as  follows: 

39C  <'Por  the  purposes  of  taxation,  personal  property  shall 
include:  .... 

"5.  All  goods,  chattels,  and  effects  belonging  to  inhabi- 
tants of  this  state,  situate  without  this  state,  except  that 
property  actually  and  permanently  invested  in  business  in 
another  state  shall  not  be  included 

"7.  All  shares  in  corporations  organized  under  the  laws 
of  this  state,  when  the  property  of  such  corporations  is  not 
exempt,  or  is  not  taxable  to  itself;  or  when  the  personal 
property  is  not  taxed. 

"8.  All  shares  in  banks  organized  within  this  state,  un- 
der the  laws  of  this  state  or  of  the  Unied  States,  at  their 
cash  value,  after  deducting  the  assessed  value  of  real  prop- 
erty owned  by  and  assessed  to   such  banks. 

"9.  All  shares  in  foreign  corporations,  except  national 
banks,  owned  by  citizens  of  this  state." 

The  language  of  the  statute  does  not  suggest  a  rule  of 
taxation  not  uniform.  It  is  said  in  the  case  of  Stroh  v. 
City  of  Detroit,  131  Mich.  109,  90  N.  W.  1029,  the  statute 
having  been  applied  by  taxing  officers  according  to  its  terms, 
that  the  result  was  not  consistent  with  the  policy  of  the 
state  nor  the  constitutional  rule  of  uniformity.  In  tluit  case 
the  owner  of  stock  in  a  foreign  corporation,  the  entire  prop- 
erty of  which  was  in  IMichigan  and  was  taxed  in  ^lichi- 
gan,  was  assessed  the  value  of  his  shares.  It  was  held 
that  the  assessment  of  the  shares  should  be  vacated.  In 
Bacon  v.  Board  of  State  Tax  Commrs..  126  Mich.  22,  86 
Am.  St.  Rep.  524,  85  N.  W.  307,  60  L.  R.  A.  321.  also,  t!io 
law   was  applied   by   the   taxing   officers   according   to   its 
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terras.  An  owner  of  shares  of  stock  in  a  foreign  corpora- 
tion was  assessed  the  value  of  his  shares.  It  appeared 
that  the  property  of  the  corporation  was  situated  and  was 
taxed  outside  the  state.  The  assessment  of  the  shares  was 
sustained.  In  each  of  these  cases  there  was,  in  fact,  double 
taxation  of  property,  if  the  shares  of  stock  are  considered 
as  mere  evidence  of  the  interest  of  the  holder  of  them  in 
the  property  of  the  corporation.  In  only  one  of  the  cases 
was  there  such  double  taxation  in  this  state.  It  is  plain 
that  the  constitutional  rule  can  apply  only  to  the  taxing 
of  property  by  this  state,  and  this  being  so,  judicial  inter- 
ference with  the  ^"^  subject  can  go  no  further  than  to  see 
that  as  to  taxes  levied  by  and  within  the  state  the  rule  is 
observed. 

Has  the  legislature  exempted  these  shares  of  stock  from 
taxation?  It  is  said  that  the  facts  make  a  case  to  be  gov- 
erned by  the  provisions  of  clause  5,  above  quoted,  and 
that  proper  construction  would  be  expressed  by  the  form- 
ula that  shares  of  stock  in  foreign  corporations  shall  be 
subject  to  taxation,  except  when  the  property  is  actually 
and  permanently  invested  in  business  in  ajiother  state. 
We  are  of  opinion  that  this  contention  must  be  held  to  be 
disposed  of  against  relator  by  the  decision  in  Bacon  v. 
Board  of  State  Tax  Commrs.,  126  Mich.  22,  86  Am.  St.  Rep. 
524,  85  N.  W.  307,  60  L.  R.  A.  321. 

It  is  said,  also,  that  there  is  no  statutory  provision  for 
taxing  the  stock  of  a  foreign  corporation  after  deducting 
the  value  of  its  property  within  this  state.  Undoubtedly 
this  is  true,  and  it  is  also  true,  as  pointed  out,  that  if  as- 
sessors are  to  adopt  the  method  pursued  in  this  case,  in  as- 
sessing citizens  of  this  state  who  own  shares  of  stock  in 
foreign  corporations  having  some  property  within  the  state, 
difficulties  will  arise  in  fixing  values  of  such  shares  for  the 
purposes  of  assessment.  In  the  case  before  us  there  has 
been  an  assessment  of  the  shares  of  relator,  which  he  con- 
sents is  a  proper  one  if  they  are  held  to  be  assessable.  We 
are  of  opinion  that  such  shares  were  taxable,  and,  whatever 
difficulties  may  arise  in  other  cases,  that  he  cannot  com- 
plain of  the  particular  assessment  made.  There  are  many 
difficulties  in  the  assessment  of  property  under  laws  de- 
signed and  framed,  so  far  as  general  enactments  can  be 
framed,  to  insure  recognition  and  operation  of  constitutional 
requirements.     Courts  must  meet  and  deal  with  such  matters 
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as  they  arise.  We  are  not  here  required  to  say  more  than 
that  we  find  no  reason  to  interfere  with  the  assessment 
complained  about. 

It  will  be  of  little  benefit  to  enter  upon  a  discussion  of  the 
conteniion  of  relator  that  the  particular  assessment  violates 
rights  secured  to  him  by  the  fourteenth  amendment  to  the 
constitution  of  the  United  States.  It  is  in  testing  the  leg- 
islation by  the  constitution  of  our  own  ^®*  state  that  we 
have  experienced  difficulty.  In  the  particular  case,  relator 
has  the  benefit  of  a  construction  of  the  law  to  which  we  are 
committed,  and  which  affects  him  no  differently  than  it  does 
any  other  citizen  of  the  state  owning  property  of  the  same 
class. 

The  court  rightly  refused  the  writ,  and  the  judgment  is 
affirmed. 

McAlvay,  Blair,  Montgomery  and  Hooker,  JJ.,  concurred. 


The  Constitutionality  of  Statutes  Providing  that  Shares  of  StocJc  in 
all  corporations,  whether  owned  by  residents  or  nonresidents,  shall 
be  liable  to  taxation,  and  that  stock  held  by  nonresident  stockholders 
is  situated  for  the  purposes  of  taxation  at  the  place  where  the  prin- 
cipal oflSce  of  the  corporation  for  the  transaction  of  business  is  located, 
is  upheld  in  Corry  v.  Mayor  of  Baltimore,  96  Md.  310,  103  Am.  St. 
Rep.  364,  and  see  the  cases  cited  in  the  cross-reference  note  thereto. 
In  the  recent  case  of  People  v.  Reardon,  184  N.  Y.  431,  112  Am.  St. 
Rep.  628,  a  statute  imposing  a  tax  on  sales  of  corporate  stock  is  held 
valid. 


WITHEY  V.  PERE  MARQUETTE  RAILROAD  COMPANY. 

[141  Mich.  412,  104  N.  W.  773.] 

CABBIEB — Liability  to  Parent  for  Child's  Baggage. — A  father, 
paying  full  fare  for  himself,  traveling  with  a  child  of  such  tender 
years  that  by  custom  no  fare  is  demanded  for  its  transportation,  may 
recover  upon  the  contract  of  carriage  for  the  loss  of  articles  bought 
and  used  for  the  child  and  packed  and  carried  with  the  father's  bag- 
gage,    (pp.  535,  536.) 

CABBIEB — Liability  to  Husband  for  Wife's  Baggage. — Where 
a  husband  buys  railway  tickets  for  himself  and  wife,  and  has  their 
baggage  checked  thereon,  he  can  recover  on  the  contract  of  carriage 
for  the  loss  of  her  jewels  which  were  not  furnished  her  by  himself. 
(p.  537.) 

EVIDENCE — Opinions  as  to  Value  of  Injured  Baggage. — In  an 
action  against  a  railroad  company  for  injury  to  wearing  apparel  car- 
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ried  as  baggage,  opinion  evidence  is  admissible  to  show  how  much 
the  articles  depreciated  in  value  by  reason  of  the  injury  to  them, 
(p.  539.) 

TBIAIi — Inspection  by  Jury  of  Injured  Chattels. — The  refusal 
of  a  court  to  require  the  production  of  articles  of  baggage  claimed 
to  have  been  injured  through  the  negligence  of  a  carrier  is  not  an 
abuse  of  discretion,  if  the  defendant's  witnesses  have  had  an  oppor- 
tunity to  inspect  them,  and  it  is  not  clear  that  the  jury  would  be 
aided  by  an  examination  of  them.     (pp.  541,  542.) 

Frederick  W.  Stevens  and  Charles  McPherson,  for  the 
appellant. 

Crane  &  Norris,  for  the  appellee. 

413  OSTRANDER,  J.  On  Saturday,  December  26,  1903, 
plaintiff,  his  wife,  and  their  twenty-one  months  old  child 
were  passengers  on  defendant's  road  from  Monroe,  where 
they  had  passed  Christmas  with  relatives,  to  Grand  Rapids, 
their  home.  As  baggage  they  had  on  the  same  train  two 
trunks.  These  trunks  contained  various  articles  of  dress 
and  of  the  toilet,  some  intended  solely  for  the  use  of  the 
infant.  They  contained,  also,  some  articles  of  jewelry  used 
by  and  intended  for  use  by  the  wife,  which  had  been  given 
her  by  others  than  her  husband,  which  she  took  to  Mon- 
roe with  her  on  her  visit,  and  some  gifts  made  to  plaintiff 
and  his  wife  and  to  the  child  at  Monroe. 

Plaintiff  purchased  at  Monroe  two  full  fare  tickets  to 
Grand  Rapids,  no  ticket  for  the  infant,  checked  the  trunks, 
and  received  the  checks  issued  for  them.  At  East  Paris, 
■**■*  near  Grand  Rapids,  the  train  in  question  was  in  collision 
with  an  eastbound  passenger  train.  On  the  following  Mon- 
day the  baggage  was  delivered  at  plaintiff's  place  of  resi- 
dence, and  later,  at  defendant's  freight  depot,  plaintiff's 
wife  picked  out  from  a  quantity  of  goods  certain  articles 
which  had  been  in  the  trunks.  As  delivered,  the  trunks, 
which  were  broken,  contained  a  portion  only  of  their  origi- 
nal contents,  and  also  articles,  some  of  them  greasy,  not 
belonging  to  plaintiff  or  his  wife,  coal  and  pieces  of  earth 
or  mud.  The  contents  of  the  trunks  were  mussed,  and 
some  of  them  stained  and  greased  and  spotted  with  mud. 
In  January,  1904,  a  claim,  which  reads:  "I  herewith  pre- 
sent my  claim  for  damages  sustained  by  Mrs.  Withey  and 
myself  in  your  wreck  of  December  26,  amounting  to  three 
hundred   and  eighty -six   dollars  and  twenty-five   cents" — 
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with  a  list  of  articles  and  figures,  was  presented  to  defend- 
ant, and  later  plaintiff  began  this  suit. 

The  action  is  assumpsit.  Liability  of  defendant  is  predi- 
cated upon  the  contract  of  carriage,  the  nonperformance 
of  the  contract  by  defendant,  and  the  injury  of  the  bag- 
gage. No  contention  was  made  in  the  court  below  re- 
specting the  negligence  of  the  defendant  and  resulting 
liability  to  pay  plaintiff  the  damages  he  sustained. 

The  case  comes  here  upon  twenty-five  assignments  of  er- 
ror, which  may  be  grouped,  and  which  counsel  for  defendant 
has  grouped  and  discussed,  under  four  propositions.  Stat- 
ing these  propositions  as  they  are  understood,  and  in  the 
order  in  which  they  will  be  discussed,  they  are :  1.  That 
plaintiff  was  not  entitled  to  recover  (as  he  did)  for  destruc- 
tion of  and  damages  to  articles  intended  for  the  sole  use  of 
the  infant;  2.  That  he  was  not  entitled  to  recover  (as  he  did) 
for  loss  of  and  damages  to  the  articles  of  jewelry  belong- 
ing to  his  wife ;  3.  That  the  court  improperly  admitted  opin- 
ion evidence  as  to  the  amount  or  sum  of  the  damage  to 
particular  articles;  and  4.  That  the  court  should  have  re- 
quired, upon  defendant's  application,  production  of  the 
damaged  articles,  so  far  as  they  could  be  produced,  for  ex- 
liibition  to  the  jury. 

■*^'*  1.  It  is  contended  that,  because  no  fare  was  paid  for 
the  infant — because  it  was  carried  free — the  defendant 
"was  a  gratuitous  bailee  as  to  the  baby,  and  the  trans- 
portation as  baggage  of  articles  intended  solely  for  its  use 
was  a  mere  incident  to  that  gratuity,"  and  the  case  of  Flint 
&  Pere  Marquette  R.  Co.  v.  Weir,  37  ^lich.  Ill,  26  Am.  Rep. 
499,  is  relied  upon  to  sustain  the  contention.  In  that  case 
the  form  of  action  was,  as  it  is  here,  assumpsit.  The  plain- 
tiff, on  a  passage  from  Detroit  to  Saginaw  upon  defend- 
ant's road,  lost,  as  he  claimed,  his  trunk,  containing  i)er- 
sonal  effects.  It  appeared  that  both  plaintiff  and  liis  trunk 
were  being  carried,  not  for  hire,  but  gratuitously.  It  was 
held  that,  in  the  absence  of  a  contract  for  carriage,  dam- 
ages for  loss  of  the  baggage  could  not  be  recovered  in 
assumpsit.  The  rule  in  tlie  case  cited  does  not  control  the 
present  case.  Even  if  it  can  be  said  that  the  child  was 
carried  free,  a  point  which  we  do  not  consider,  it  by  no 
means  follows  that  the  articles  in  question,  the  child's  wear- 
ing apparel,  were  carried  free.  The  clothing  of  the  infant 
was  the  property  of  the  father,  and  was  in  the  trunks  of 
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the  father,  with  whom  the  defendant  had  made  a  contract 
of  carriage,  both  of  his  person  and  his  baggage. 

While  it  is  asserted  on  the  part  of  defendant  that  it  had 
the  right  to  charge  for  the  carriage  of  the  infant,  it  is  not 
claimed  that  under  its  rules  and  practice  it  does  charge 
anything  for  the  carriage  of  infants  of  the  age  of  plain- 
tiff's child.  Nor  do  we  base  our  determination  at  all  upon 
the  fact,  which  appears  in  the  record,  that  the  infant  oc- 
cupied for  hire  a  seat  in  the  parlor-car  during  the  trip. 
What  we  hold,  and  what  we  think  the  correct  rule  of  law, 
is  that  a  father,  paying  full  fare,  for  himself,  traveling 
with  an  infant  child  of  such  tender  years  that  by  custom 
no  fare  is  demanded  for  its  carriage,  may  recover  upon 
the  contract  for  carriage  for  the  loss  or  injury  of  articles 
bought  and  used  for  the  child,  which  articles  are  a  part 
of,  and  packed  and  carried  with,  his  baggage,  and  upon 
the  ground  that  such  articles  are  the  property  of  the  par- 
ent, ^^^  in  his  possession,  and  properly  a  part  of  his  proper 
baggage:  Prentice  v.  Decker,  49  Barb.  (N.  Y.)  21;  Burke 
V.  Louisville  etc.  R.  R.  Co.,  7  Heisk.  (Tenn.)  451,  19  Am. 
Rep.  618 ;  Wheeler  v.  St.  Joseph  etc.  R.  R.  Co.,  31  Kan.  640, 
3  Pac.  297;  Smith  v.  Abair,  87  Mich.  62,  49  N.  W.  509. 

2.  We  have  before  us  no  question  concerning  the  right 
of  the  husband  (plaintiff)  to  recover  for  injuries  to  the 
ordinary  wearing  apparel  of  his  wife.  The  contention  re- 
lates entirely  to  articles  of  jewelry,  lost  or  injured,  which 
were  not  given  or  furnished  by  her  husband.  It  is  de- 
fendant's position  that,  these  being  the  separate  and  sole 
property  of  the  wife,  the  husband,  under  the  circumstances 
shown,  could  not  recover  for  their  loss  or  injury.  In  his 
charge  the  court  said  to  the  jury: 

"Some  question  has  been  raised  by  defendant's  counsel 
to  the  effect  that  the  articles  contained  in  this  trunk  which 
had  been  previously  given  to  the  plaintiff's  wife  by  others, 
and  which  were  taken  by  her  to  Monroe  on  this  trip  as  a 
part  of  her  wardrobe,  ought  not  to  be  included  in  your 
consideration.  These  articles  are  the  cameo  pin,  set  in 
pearls,  the  silk  liberty  scarf,  the  set  of  gold  beads,  the 
emerald  wreath  set  in  pearls,  and  perhaps  some  other  ar- 
ticles. 

"But  after  some  consideration  (although  not  without 
considerable  hesitation),  I  have  concluded,  under  the  cir- 
cumstances admitted  in  this  case,  to  submit  that  question 


Sept.  1905.]      WiTHEY  V.  Pere  Marquette  R.  R.  Co.        537 

to  you  in  relation  to  these  articles  thus  enumerated.  I 
feel  somewhat  certain  that  the  husband  had  such  special 
property  in  these  articles  by  reason  of  his  possession  that 
he  would  be  entitled  to  recover  their  value,  if  lost,  not- 
withstanding they  were  the  special  property  of  the  wife. 

"I  therefore  instruct  you  as  to  these  articles,  which  w^ere 
the  wife's  property,  ....  and  which  you  believe,  under 
the  evidence,  were  either  lost  or  damaged,  shall  be  taken 
into  consideration  by  you  in  fixing  the  amount  of  damages 
sustained  by  the  plaintiff." 

Error  is  assigned  upon  this  portion  of  the  charge,  and  is 
also  assigned  upon  the  refusal  of  the  court  to  give  defend- 
ant's eleventh  request  to  charge,  which  was:  "The  plaintiff 
is  not  entitled  to  recover  for  the  loss  of  '*^''  or  damage  to 
any  article  belonging  to  his  wife  which  had  not  been  pur- 
chased with  funds  furnished  by  the  plaintiff." 

Of  this  request  it  is  said  by  counsel  for  plaintiff  that: 
"The  defendant  contends  that  in  no  case  can  any  recov- 
ery be  had,  unless  the  plaintiff  establishes  an  absolute  title 
to  the  articles,  notwithstanding  that  the  plaintiff  was  the 
bailor  and  the  defendant  was  the  bailee,  and  undertook 
with  the  plaintiff  to  carry  the  trunks  safely." 

We  do  not  so  understand  the  position  of  counsel  for  de- 
fendant. No  one  will  contend  that  in  all  cases  a  bailor 
must  show  absolute  title  to  the  thing  bailed  in  order  to 
maintain  an  action  against  the  bailee  for  injury  to  the 
subject  of  the  bailment.  The  question  in  this  case  is 
whether,  under  the  circumstances  shown,  plaintiff,  with  re- 
spect to  the  particular  chattels,  had  the  interest  necessary 
to  enable  him  to  maintain  this  action.  I  have  been  of 
opinion  that  upon  facts  and  the  declaration,  which  avers 
a  contract  between  the  parties  to  transport  plaintiff's  bag- 
gage, of  which  baggage  the  articles  in  question  are  averred 
to  have  been  a  portion,  it  must  be  held  that  the  plaintiff 
cannot  recover  the  value  of  the  particular  property  of  the 
wife.  My  brethren  who  sat  in  the  case  are  agreed,  and 
there  is  reason  and  authority  to  sustain  them,  that  the 
verdict  and  judgment  are  right,  and  that  the  recovery  may 
be  and  should  be  sustained  upon  the  ground  that  the  con- 
tract to  carry  plaintiff  and  his  wife  and  their  common  bag- 
gage was  a  contract  with  tlie  plaintiff:  Jacksonville  etc. 
R.  Co.  V.  Mitchell,  32  Fla.  77,  13  South.  673,  21  L.  R.  A. 
487;  Baltimore   Steam  Packet  Co.  v.   Smith,  23  Md.  402, 
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87  Am.  Dec.  575.  Analogous  decisions  are  those  in  Blanchard 
V.  Page,  8  Gray  (Mass.),  281;  Moran  v.  Portland  S.  Packet 
Co.,  35  Me.  55.  See,  also,  Hutchinson  on  Carriers,  sec.  724.  It 
is  not  claimed  that  the  articles  in  question  were  not  proper 
baggage  for  the  wife.  In  a  sense,  the  question  presented 
is  one  of  general  commercial  law,  in  view  of  which  I  yield 
my  own  opinion  to  that  of  the  majority. 

3.  It  is  necessary,  in  considering  this  proposition,  for  a 
***  better  understanding,  to  make  further  reference  to  the 
record.  The  plaintiff,  his  wife,  and  others  were  sworn  as 
witnesses  for  the  plaintiff.  Each  of  them  had  made  some 
examination  of  the  articles  about  which  they  gave  testi- 
mony. Excepting  plaintiff's  wife,  each  was  permitted,  over 
objection,  to  estimate  in  dollars  the  amount  of  the  injury 
described  by  them,  or  to  state  the  injury  in  fractions  of 
the  value  before  injury,  as  that  the  damage  was  one-fourth 
or  one-half  of  the  original  value  of  the  articles,  or  that  for 
the  purpose  for  which  they  were  purchased  they  had  no 
value.  The  witnesses  Smith,  Schwartz,  Remington,  and 
Berry,  called  by  plaintiff,  were  treated  by  counsel  as  ex- 
pert witnesses,  and  each  gave  answers  to  hypothetical  ques- 
tions. It  is  evident  that,  whether  included  in  the  hypo- 
thetical question  or  not,  and  it  usually  was,  the  answer 
of  each  witness  as  to  amount  of  damage  was  based  in  part 
upon  a  personal  inspection  of  the  injured  article.  A  wit- 
ness with  twenty-five  years'  experience  in  dry  goods  was 
asked  by  plaintiff's  counsel: 

"Q.  Assuming  that  that  gown  was  made  late  in  the 
fall  of  1903  by  Miss  Remington,  cost  eighty-five  dollars 
when  delivered,  and  was  worn  the  second  time,  that  it  had 
been  through  a  railroad  collision,  been  to  the  cleaner's,  and 
left  after  cleaning  in  the  shape  it  is  now,  state  what  in  your 
opinion  would  be  the  value  of  that  gown  in  the  present 
condition  for  ]\Irs.  Withey  's  use  and  wear. 

"A.  The  gown  having  been  injured,  the  purpose  for 
which  it  was  made  is  absolutely  destroyed.  A  gown  which 
is  made  for  a  dressy  dress,  to  be  worn  as  a  dress  for  dress 
occasions,  when  it  has  become  soiled  or  spotted  or  injured 
so  that  it  shows,  its  value  for.  that  is  lost  entirely;  and 
it  is  not  a  gown  that  is  adapted  for  ordinary  uses.  She 
did  not  buy  it  for  a  house  dress  or  street  dress.  Its  value 
is  gone I  should  not   consider  it   had   any   money 
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value  for  the  purposes  for  which  it  was  made.  It  has  lost 
it  by  its  damage." 

Another  witness,  the  dressmaker  who  made  the  gown, 
testified  that  in  her  opinion  it  was  damaged  one-half,  or 
forty-two  dollars  and  fifty  cents.  These  examples  acquaint 
us  fairly  with  the  grounds  of  the  exceptions  taken.  As 
to  two  rather  expensive  '****  dresses,  an  opera  cloak,  and 
the  overcoat  of  the  plaintiff,  the  injuries  complained  about 
were  principally  to  the  appearance  of  the  garments,  rather 
than  injuries  to  the  fabrics.  Each  witness  had  some  knowl- 
edge, gained  from  observation,  which  the  jury  had  not  and 
could  not  have,  except  by  seeing  the  injured  property,  al- 
though the  witnesses  attempted  to  describe  conditions  as 
they  saw  them. 

Counsel  for  appellant  contends  that,  whatever  experi- 
ence these  witnesses  may  have  had  in  their  respective  lines, 
and  however  competent  they  may  have  been  to  state  cost 
and  quality  and  to  describe  the  injury,  it  was  not  com- 
petent to  state  to  the  jury  an  opinion  of  the  amount  of 
the  damage  expressed  in  dollars.  It  is  a  rule  of  the  law 
of  evidence  that  upon  the  question  of  the  existence  or  non- 
existence of  a  fact  in  issue,  whether  a  main  fact  or  an  evi- 
dentiary fact,  the  opinion  of  witnesses  is  not  admissible. 
What  a  witness  has  seen  or  heard  or  felt,  he  knows,  and 
it  is  for  him  to  put  before  the  jury  the  facts  as  he  has  per- 
ceived them  by  his  senses,  and  for  the  jury  to  form  an  opin- 
ion concerning  the  fact  in  proof  of  which  the  evidence 
is  offered.  But  there  are  exceptions,  apparent  or  real,  to 
the  rule  which  excludes  opinion  evidence.  A  real  excep- 
tion is  that  class  of  opinion  evidence  which  is  called  "ex- 
pert evidence."  The  apparent  exceptions  are  not  easily 
classified.  They  are  sometimes  treated  as  opinions  ad- 
mitted under  exceptions  to  the  rule,  sometimes  as  mat- 
ters of  fact.  The  practical  test  for  receiving  or  re- 
jecting opinions  of  lay  witnesses  seems  to  be  that,  when 
the  jury  can  be  put  into  a  position  of  equal  vantage 
with  the  witness  for  drawing  them — when  by  the  mere  words 
and  gestures  of  the  witness,  the  data  he  has  observed  can 
be  so  represented  that  the  jurors  have  those  data  as  fully 
and  exactly  as  the  witness  had  them  at  the  time  he  formed 
his  opinion — he  may  not  as  a  rule  give  an  opinion  or  es- 
timate :  3  Wigmore  on  Evidence,  sec.  1924. 
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It  was  said  by  Justice  Campbell,  in  Evans  v.  People,  12 
Mich.  27,  35:  ^^®  "Experience  has  shown  that  many  cases 
exist  in  which  it  is  impossible,  by  any  description,  how- 
ever graphic,  to  explain  things  so  as  to  enable  anyone  but 
the  witness  himself  to  see  or  comprehend  them  as  they  would 
have  been  seen  or  comprehended  could  the  jury  have  oc- 
cupied his  position  of  observation.  In  such  cases  the  witness 
must  give  his  own  impressions  and  conclusions,  or  his  nar- 
rative is  useless,  adding,  however,  as  full  explanations  as 
the  nature  of  the  case  will  admit,  so  that  his  capacity  and 
truthfulness  may  be  tested  as  far  as  practicable." 

In  this  state,  testimony  concerning  the  amount  of  dam- 
age, largely  matter  of  opinion,  has  been  held  properly  re- 
ceived in  cases  not  to  be  distinguished  in  principle  from  the 
one  at  bar:  Continental  Ins.  Co.  v.  Horton,  28  Mich.  173; 
Printz  V.  People,  42  Mich.  144,  36  Am.  Rep.  437,  3  N.  W. 
306;  Enright  v.  Hartsig,  46  Mich.  469,  9  N.  W.  496. 

In  City  of  Grand  Rapids  v.  Grand  Rapids  etc.  R.  R.  Co., 
58  Mich,  641,  26  N.  W.  159,  cited  and  relied  upon  by  plain- 
tiff in  error,  the  evidence  held  to  have  been  wrongly  ad- 
mitted was  not  opinion  as  to  value  of  premises  merely,  but 
opinion  or  judgment  as  to  compensation  to  be  awarded  for 
taking  premises  in  condemnation  proceedings. 

The  court  carefully  instructed  the  jury.     He  said  in  part : 

"Several  witnesses  have  been  permitted  to  testify  as  to 
their  opinions  as  to  value  both  before  and  after  the  alleged 
injuries  to  these  articles.  But  I  instruct  you  that  you  are 
to  assess  the  plaintiff's  damages  according  to  your  own 
best  judgment  of  the  evidence  and  as  to  the  injury  done  to 
them;  and  the  evidence  that  has  been  thus  received  may 
be  followed  or  not,  as  you  find  that  it  is  true  or  not,  under 
the  evidence  as  to  the  amount  of  damages  the  plaintiff  has 
actually  sustained. 

"If  you  believe  from  the  evidence  in  the  case  that  the 
statements  and  estimates  made  by  any  witness  are  not  war- 
ranted, you  need  not  follow  such  statements.  If  you  be- 
lieve that  they  are  warranted,  you  may,  to  the  extent  that 
you  find  they  are  warranted  by  the  evidence.  In  other 
words,  the  whole  question  of  the  amount  of  damages  sus- 
tained by  the  plaintiff  is  for  you  to  determine,  and  you 
alone,  from  the  evidence,  and  you  are  not  to  be  governed 
'*^*  or  concluded  by  the  opinions  of  anyone  else,  unless  you 
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believe  such  opinions  to  be  well  founded  and  based  upon 
the  evidence  in  the  case. ' ' 

4.  A  subpoena,  requiring  in  terms  that  plaintiff  and  his 
wife  produce  in  court  such  of  the  damaged  articles  as 
were  in  their  possession,  was  taken  out  on  the  part  of  de- 
fendant, and  with  a  witness  fee  and  an  additional  fee  was 
served  upon  both  the  plaintiff  and  his  wife.  The  record 
discloses  that  a  considerable  amount  of  the  most  expensive 
clothing  could  have  been,  without  evident  inconvenience, 
so  produced,  including  the  plaintiff's  overcoat,  and  the  opera 
cloak  and  two  dresses  belonging  to  his  wife,  the  value  of 
which  it  was  claimed  had  been  diminished  one  hundred  and 
twenty-seven  dollars  and  fifty  cents  by  stains,  marks,  and 
other  injuries  to  the  appearance  of  the  garments  received 
in  the  collision.  None  of  the  clothing  was  produced,  and, 
upon  the  motion  of  defendant's  counsel  to  compel  its  pro- 
duction, counsel  for  plaintiff  announced  that  it  would  not 
be  produced.  At  different  times  during  the  trial  the  follow- 
ing, with  other  similar,  language  was  used  by  the  court: 
"At  present  I  think  it  is  a  matter  in  the  discretion  of  the 
court  to  require  it,  and,  being  a  discretionary  matter,  I 
do  not  feel  like  exercising  it  against  the  wish  of  the  party 
to  bring  personal  chattels  into  court  for  exhibition  to  the 

jury I  do  not  think  it  is  within  the  province  of  the 

court,  as  I  have  already  said,  to  compel  the  production  of 

such  evidence If  the  party  does  not  care  to  produce 

these  articles,  but  chooses  rather  to  have  oral  testimony  as 
to  their  condition  received,  instead  of  the  articles  themselves, 
I  think  it  is  a  matter  that  rests  with  the  party  and  not  with 
the  court." 

And  in  the  charge  to  the  jury  it  was  said:  "Something  has 
been  said  about  the  refusal  of  the  plaintiff  to  produce  before 
you  the  articles  alleged  to  have  been  injured  or  damaged. 
I  think,  perhaps,  I  ought  to  say  something  about  that  to  you 
in  these  instructions.  I  have  already  said  in  your  presence 
that  to  produce  the  articles  or  not  produce  them  was  a 
privilege  belonging  to  the  plaintiff,  and  to  him  alone,  con- 
cerning which  the  court  under  the  circumstances  had  no 
right  to  interfere.  '^^^  Yet,  if  it  should  appear  to  you  by  the 
evidence  that  it  would  be  practicable  to  produce  those  arti- 
cles in  court,  the  fact  that  there  was  a  refusal  to  produce 
them  is  a  matter  you  may  consider  as  bearing  upon  the 
credihilitv  of  the  witnesses." 
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These  rulings  and  this  instruction  are  before  us  for  re- 
view. We  shall  assume  that  the  learned  trial  judge  did 
not  mean  .to  be  understood  as  denying  the  power  of  the 
court  to  order  the  production  of  the  garments:  Graves  v. 
City  of  Battle  Creek,  95  Mich.  266,  35  Am.  St.  Rep.  561,  54 
N.  W.  757,  19  L.  R.  A.  641.  Treating  the  rulings  made 
as  an  exercise  of  judicial  discretion,  we  are  not  impressed 
that  the  discretion  was  abused.  The  witnesses  for  defendant 
were  permitted  before  the  trial  inspection  of  the  principal 
articles  of  apparel  claimed  to  have  been  injured,  and  we  do 
not  think  it  is  clear  that  the  inspection  which  the  jury  might 
have  made,  if  the  garments  had  been  produced  in  court, 
would  have  aided  them. 

Judgment  is  affirmed. 

Moore,  C.  J.,  and  Carpenter,  Montgomery  and  Hooker, 
JJ.,  concurred. 


The  Bight  of  a  Eushand  or  Father  to  sue  for  the  loss  of  baggage  be- 
longing to  his  wife  or  infant  child  is  discussed  in  the  monographic 
note  to  Wood  v.  Maine  Cent.  R.  R.  Co.,  99  Am.  St.  Rep.  389,  390. 


HUNT  V.  BRANCH  CIRCUIT  JUDGE. 

[141  Mich.  423,  104  N.  W.  724.] 

EXEMPTION  of  Life  Insurance  Money  from  Claim  for  Ali- 
mony.— Under  the  statute  of  Michigan  creating  an  exemption  in 
favor  of  the  proceeds  of  certificates  in  beneficial  associations,  the 
circuit  court  has  no  jurisdiction,  on  a  bill  for  a  divorce  and  alimony, 
to  enjoin  the  payment  of  the  proceeds  of  such  a  certificate  to  the  de- 
fendant,    (p.  543.) 

Kinney  &  Briggs  and  Palmer  &  Palmer,  for  the  relator. 

Lockerby  &  Cowell,  for  the  respondent. 

'*^^  HOOKER,  J.  The  relator  was  beneficiary  in  two 
certificates  issued  by  mutual  benefit  societies  of  which  his 
father  was  a  member.  Two  days  after  the  father's  death 
the  relator's  wife  filed  a  bill  for  divorce  and  alimony,  mak- 
ing the  societies  parties  thereto,  and  obtained  a  temporary 
injunction  restraining  the  pa^'ment  of  the  benefits  to  the 
relator.  The  relator  was  brought  in  by  publication,  as 
personal  service  could  not  be  had  upon  him,  for  the  rea- 
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son  that  he  was  absent  from  this  state  and  in  the  state  of 
Georgia.  He  employed  attorneys  at  Coldwater,  and  they 
filed  an  order  that  "on  motion  of  Kinney  &  Brijrgs  and 
Palmer  &  Palmer,  solicitors  for  said  defendant,  it  is  or- 
dered that  the  appearance  of  said  defendant  be,  and  is 
hereby,  entered  specially,  and  for  the  purpose  of  fiUn<r  a 
petition  to  dissolve  the  injunction  heretofore  issued  in  this 
cause,"  and  for  general  relief.  This  was  accompanied  by 
^^*  a  petition,  made  by  counsel  upon  relator's  behalf,  for  a 
dissolution  of  the  injunction.  Upon  service  of  this  petition 
counsel  for  the  complainant  filed  a  petition  for  an  allow- 
ance for  expenses  and  maintenance  during  the  pendency 
of  the  suit,  and  caused  notice  of  the  hearing  of  the  same 
to  be  served  on  relator's  counsel.  The  two  applications 
were  heard  at  the  same  time,  the  motion  to  dissolve  the 
injunction  being  denied,  and  the  other  being  granted  and 
an  allowance  made.  Relator  now  asks  that  the  court  be 
compelled  by  mandamus  to  (1)  dissolve  said  injunction; 
(2)  vacate  the  order  allowing  maintenance,  etc. 

The  questions  argued  are  (1)  whether  the  fund  was  sub- 
ject to  the  process  of  the  court;  (2)  whether  there  was 
such  a  service  as  to  support  the  action  of  the  court  in  rela- 
tion to  alimony  pendente  lite. 

The  first  contention  rests  upon  the  statute  (2  Comp.  Laws, 
sec.  7754),  which  provides:  "(7754)  Sec.  15.  The  money 
or  other  benefit,  charity,  relief  or  aid  to  be  paid,  provided  or 
rendered  by  any  association  authorized  to  do  business  under 
this  act,  shall  not  be  liable  to  attachment  by  trustee,  gar- 
nishee, or  other  process,  and  shall  not  be  seized,  taken,  ap- 
propriated or  applied  by  any  legal  or  equitable  process,  or 
by  operation  of  law,  to  pay  any  debt  or  liability  of  a  certifi- 
cate holder,  or  of  any  beneficiary  named  in  a  certificate,  or 
of  any  person  who  may  have  any  right  thereunder." 

In  other  words,  the  claim  is  that  this  class  of  property  is 
exempt  from  interference  by  a  court  of  equity  for  this 
purpose  and  that  such  courts  have  no  jurisdiction  over  it. 
We  are  reluctantly  forced  to  the  conclusion  that  this  stat- 
ute must  be  construed  in  accordance  Avith  the  relator's 
contention,  and  that  the  writ  should  issue  as  prayed,  so 
far  as  the  injunction  is  concerned. 

Upon  the  other  question  we  must  decline  to  interfere  at 
this  stage.  If  the  order  for  temporary  alimony  is  void 
for  want  of   jurisdiction,   it   cannot   be   enforced.      If  there 
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is  jurisdiction,  we  should  be  disinclined  to  interfere  with 
the  discretion  of  the  circuit  judge.  Counsel  cite  authori- 
ties ^^^  to  support  their  claim  that,  by  appearing  and  mov- 
ing to  dissolve  the  injunction,  the  defendant  appeared  gener- 
ally in  the  case  and  conferred  jurisdiction,  if  the  court 
did  not  already  have  it:  See  Coad  v.  Coad,  41  Wis.  23; 
3  Cyc.  504,  note  28.  We  find  it  unnecessary  to  pass  upon 
the  question,  and  this  portion  of  the  relief  prayed  for  is 
denied. 

A  writ  will  issue  in  accordance  with  the  above  opinion, 
without  costs  to  either  party. 

Moore,  C.  J.,  and  Carpenter,  McAlvay,  and  Grant,  JJ., 
concurred. 


A  Statute  Exempting  the  Proceeds  of  all  life  and  accident  insurance 
policies  from  liability  for  any  debt  applies  to  an  endowment  or  in- 
vestment policy  payable  to  the  insured  or  his  estate  and  having  a 
present  cash  value:  Flood  v.Libbey,  38  Wash.  366,  107  Am.  St.  Kep. 
851.  The  right  to  exemption  is  not  lost  where  the  beneficiary  in  a 
policy  deposits  the  proceeds  thereof  in  a  bank:  Holmea  v.  Marshall, 
145  Cal.  777, 104  Am.  St.  Eep.  86. 


PEOPLE  V.  WOLVERINE  MANUFACTURING  COMPANY. 

[141  Mich.  455,  104  N.  W.  725.] 

OBSTRUCTION  OF  STREETS.— Title  to  Land  cannot  be  Tried 
in  a  prosecution  in  a  municipal  court  for  obstructing  a  street,  (p. 
545.) 

OBSTRUCTION  OF  STREETS.— To  Oust  a  Court  of  Jurisdic- 
tion of  a  prosecution  for  obstructing  a  street  because  the  title  to 
land  is  involved,  it  is  essential  that  there  should  be  a  bona  fide  con- 
tention either  as  to  the  existence  of  the  highway  or  the  title  of  the 
lands  where  the  obstructions  are  placed,     (p.  545.) 

DEDICATION  OF  STREETS — Sufficiency  of  Acceptance.— If  a 
plat  dedicating  a  street  is  approved  by  the  board  of  public  works,  aud 
is  recorded  in  the  office  of  the  register  of  deeds,  and  soon  thereafter 
men  in  the  employ  of  the  city  plow,  scrape  and  round  up  the  street 
for  public  travel,  this  shows  a  sufficient  acceptance  of  the  dedication, 
(p.  546.) 

OBSTRUCTION  OF  STREET. — ^Where  the  Dedication,  of  a 
Street  has  been  accepted  by  the  city  opening  and  working  it,  abut- 
ting owners  who  have  recognized  its  public  character  by  petitioning 
the  council  for  its  vacation  cannot  be  heard  to  contend,  when  prose- 
cuted for  obstructing  the  street,  that  the  prosecution  involves  title 
to  land,  and  thereby  oust  the  municipal  court  of  jurisdiction,  (p. 
547.) 
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OBSTEUCTION  OF  STREET. — Abutting  O'.'-ners  on  Both  Rides 
of  a  Cul-de-sac  used  only  for  their  private  purposes  may  build  a 
fence  across  it  without  being  liable  to  prosecution  in  a  municipal 
court  under  an  ordinance  forbidding  the  obstruction  of  streets,  (p. 
547.) 

Keena,  Lightner  &  Oxtoby  and  Samuel  Harris,  for  the 
appellants. 

Timothy  E.  Tarsney  and  J.  W.  Dohany,  for  the  respondent. 

^^^  BLAIR,  J.  The  defendants  were  convicted  on  June 
24,  1904,  in  the  recorder's  court  of  the  city  of  Detroit,  of  ob- 
structing Thirteenth  street,  south  of  Stanley  avenue,  an 
alleged  public  street  in  said  city,  under  the  provisions  of 
a  city  ordinance.  Sentence  having  been  entered  upon 
such  conviction,  defendants  have  brought  the  judgment 
and  record  of  this  court  for  review  upon  writ  of  certiorari. 

Defendants  in  their  brief  limit  the  "discussion"  to 
three  items,  as  follows:  1.  Respondents  in  good  faith  claim 
title  to  the  property  in  question;  2.  No  actual  highway 
existed  at  the  place  in  question ;  3.  The  city  never  accepted 
as  a  street  the  parcel  or  property  in  question. 

It  is  well  settled  that  the  title  to  lands  cannot  be  tried  in 
proceedings  like  the  present:  People  v.  Stott,  90  Mich.  343, 
51  N.  W.  509,  and  cases  cited.  In  order  to  oust  the  court 
of  jurisdiction,  it  is,  however,  essential  that  there  should  be 
a  bona  fide  contention  either  as  to  the  existence  of  the 
highway  or  the  title  of  the  lands  where  the  alleged  obstruc- 
tions are  located.  The  rule  is  well  stated  by  Chief  Justice 
Cbristiaiicy,  in  Roberts  v.  Highway  Commrs.  of  Cottrell- 
ville,  25  Mich.  23,  as  follows:  "And  whenever  the  contest 
shall  appear  before  the  jury  to  be,  really  and  in  good  faith, 
a  ([uestion  of  the  existence  of  the  highway  claimed,  or  a 
(juestion  involving  the  title  to  real  estate,  rather  than  a 
question  of  encroachment  upon  a  highway  admitted  to  exist, 
or  the  existence  of  which  is  not  in  good  faith  seriously  con- 
tested, or  so  clearly  shown  as  to  admit  of  no  real  and  bona 
fide  contest,  the  whole  proceeding  should  be  dismissed  by 
the  jury  as  beyond  their  jurisdiction  in  such  a  proceeding." 

457  \Yg  think  that  the  existence  of  the  highway  is  so  clear- 
ly shown  in  the  case  at  bar  as  to  admit  of  no  real  and  bona 
fide  contest.  It  appears  conclusively  from  the  evidence 
that  on  the  fourteenth  day  of  July,  1895,  Senator  McMillan, 
having  theretofore  purchased  the  property,  executed  a 
Am.  St.  Rep.,  Vol.  113—35 
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plat  in  due  form,  whereby  he  dedicated,  amongst  other 
things,  the  streets  and  alleys  shown  on  said  plat  to  the 
public.  On  the  eighteenth  day  of  July,  1895,  the  plat  des- 
ignated "McMillan-Edensor  Subdivision  of  Part  of  Lots  1 
and  2,  Lafferty  Farm,  Private  Claim  228,"  was  approved  by 
the  board  of  public  works  of  the  city  of  Detroit.  On  the 
nineteenth  day  of  July,  1895,  this  plat  was  recorded  in  liher 
19  of  Plats,  on  page  96,  in  the  office  of  the  register  of  deeds 
for  Wayne  county.  Thirteenth  street,  the  highway  in  ques- 
tion here,  was  one  of  the  streets  dedicated  by  said  plat. 
It  further  appears,  by  the  undisputed  testimony,  that  soon 
after  the  recording  of  the  plat  a  gang  of  men  in  the  em- 
ploy of  the  board  of  public  works,  under  the  direction  of 
a  ward  boss,  plowed  three  furrows  on  each  side  of  Thir- 
teenth street  its  entire  length,  and  then  took  a  road  scraper 
and  scraped  it  up  to  the  center  of  the  road,  rounded  up 
the  street,  and  scraped  it  up  for  public  travel,  and  the 
work  was  paid  for  by  a  pay  boss  for  the  city.  This  open- 
ing and  working  the  street  by  the  city  constituted  a  clear 
and  unequivocal  acceptance  of  the  street,  which  thereupon 
became  a  public  street  of  the  city,  subject  to  its  jurisdic- 
tion and  control,  till  vacated  or  lost  by  nonuser  or  adverse 
possession,  which  is  not  claimed  in  this  case:  City  of  Mt. 
Clemens  v.  Mt.  Clemens  Sanitarium  Co.,  127  Mich,  115,  86 
N.  W.  537. 

Furthermore,  the  defendants  recognized  the  public  char- 
acter of  the  street  by  their  own  solemn  act.  In  January, 
1903,  the  defendants  presented  a  petition  to  the  common 
council  asking  for  the  vacation  of  Thirteenth  street  south 
of  Stanley  avenue,  which  was  referred  to  the  committee 
on  street  openings,  who  reported  on  March  10th  in  favor 
of  granting  the  prayer  of  the  petition  upon  certain  condi- 
tions, and  a  resolution  was  introduced  to  that  effect.  On 
March  24th  the  resolution  was  put  on  its  passage,  and 
'^^^  failed  of  securing  the  necessary  three-fourths  of  the 
votes  of  the  aldermen-elect,  there  being  eighteen  yeas  and 
fifteen  nays.  In  March,  1903,  and,  we  suppose,  after  the 
failure  of  the  vacation  proceedings,  defendants  constructed 
a  fence  across  the  street,  which  is  the  obstruction  complained 
of.  Under  such  circumstances,  we  think  the  recorder's  court 
had  jurisdiction  of  the  case. 

It  remains  to  consider  whether  Thirteenth  street,  south 
of  Stanley   avenue,  was  an   actual  highway  in  the   sense 
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tliat  its  obstruction  interrupted  travel  which  otherwise 
would  have  taken  place.  Chief  Justice  Campbell,  deliver- 
ing the  opinion  of  the  court  in  Beecher  v.  People,  38  Mich. 
289,  31  Am.  Rep.  316,  said: 

"The  object  of  the  power  granted  to  the  city  to  prevent 
obstructions  to  various  easements  of  a  public  character  is 
not  to  settle  the  title,  which  cannot  be  tried  by  a  munici- 
pal court  under  city  ordinances:  Horn  v.  People,  26  Mich. 
221 ;  Roberts  v.  Highway  Commrs.  of  Cottrellville,  25  Mich. 
23. 

"Neither  can  any  such  interference  in  a  summary  pro- 
ceeding be  had,  except  where  some  way  actually  used  has 
been  interrupted  in  its  user  or  enjoyment.  A  theoretical 
easement  not  actually  used  is  not  within  the  law:  Tillman 
V.  People,  12  Mich.  401;  Jackson  v.  People,  9  Mich.  Ill," 
77  Am.  Dec.  491. 

The  testimony  on  the  part  of  the  people  as  to  the  actual 
use  of  this  portion  of  the  street  was  not  very  strong.  At 
the  time  defendants  constructed  the  fence  across  the  street, 
they  were  the  owners  of  the  lots  on  both  sides  south  of 
Stanley  avenue  to  the  railroad  tracks,  where  a  fence  barred 
further  progress,  there  being  no  crossing  over  the  rail- 
road right  of  way.  The  fence  constructed  by  defendants 
had  been  in  place  for  a  year  before  complaint  was  made, 
and  defendants  gave  evidence  tending  to  show  that  the 
street  was  used  south  of  Stanley  avenue  for  their  private 
purposes  only.  The  court  instructed  the  jury  upon  this 
subject  as  follows:  "The  Wolverine  Company  would  have 
a  right  to  build  a  fence  across  there,  if  there  was  no  public 
highway  there.  "^^^  But  it  is  immaterial  whether  or  not 
it  is  used.  If  I  give  the  city  of  Detroit  a  piece  of  land 
out  here,  and  they  run  a  street  down  here,  and  plow  it  up 
and  grade  it,  and  it  is  accepted,  it  is  immaterial  whether 
John  Smith  or  Jones  walked  over  it  or  not,  unless  there 
are  some  conditions  nominated,  and  if  they  accept  it  they 
are  bound  to  carry  out  those  conditions,  if,  in  law,  they  are 
good.  If  I  give  it  to  them,  it  becomes  a  part  of  that  plat. 
If  it  is  dedicated,  it  becomes  a  part  of  that  plat  that  was 
introduced  here,  and  that  was  accepted.  It  is  for  you  to 
say  whether  or  not  it  is  a  street." 

As  applied  to  prosecutions  for  obstructions  of  highways 
under  city  ordinances,  like  the  present,  we  think  the  charge 
was  erroneous. 
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The  judgment  is  reversed,  and  a  new  trial  granted. 

Carpenter,  Grant,  Montgomery   and  Ostrander,  JJ.,  con- 
curred. 


\{ 


The  Rights,  Obligations  and  Bemedies  of  persons  over  whose  land  a 
public  highway  runs  are  discussed  in  the  monographic  note  to  Wright 
V.  Austin,  101  Am.  St.  Rep.  102-118.  And  the  rights  and  obligations 
of  parties  to  private  ways  are  discussed  in  the  monographic  note 
to  Dudgeon  v.  Bronson,  95  Am.  St.  Rep.  318-330. 

A  Dedication  of  Property  to  a  Public  Use  must,  to  become  effective,  be 
accepted.  Formal  acceptance,  however,  is  not  necessary;  acceptance 
may  be  inferred  from  acts  of  recognition,  control  or  user:  Kelsoe  v. 
Oglethorpe,  120  Ga.  951,  102  Am.  St.  Rep.  138,  and  cases  cited  in 
the  cross-reference  note  thereto;  monographic  notes  to  State  v.  Trask, 
27  Am.  Dec.  562;  Whitesides  v.  Green,  57  Am.  St.  Rep.  753-761. 


McCarthy  v.  payne. 

[141  Mich.  571,  104  N.  W.  981.] 

ESTOPPEL. — ^Public  Policy  does  not  permit  a  persen,  who  was 
engaged  in  an  unlawful  business  when  his  property  was  attached,  to 
urge  that  the  officer  is  estopped  to  set  up  the  unlawfulness  of  the 
business  as  a  defense  to  an  action  of  trover  for  a  failure  to  set  off 
an  exemption,     (p.  550.) 

EXEMPTION — Saloon  Conducted  without  a  License. — Where 
one  partner  in  a  firm  conducting  a  saloon  buys  out  his  copartners, 
and  thereafter  continues  the  business  without  securing  a  new  license 
as  required  by  law,  he  cannot  claim  his  statutory  exemption  as  a 
saloon-keeper,     (p.  551.) 

Cross,  Lovelace  &  Ross  and  F.  W.  Cook,  for  the  appellant. 

Turner  &  Turner,  for  the  appellee. 

**''*  BLAIR,  J.  This  was  an  action  of  trover  against  the 
sheriff  of  Muskegon  county  for  the  conversion  of  property 
which  plaintiff  selected  for  his  statutory  exemption  as  a 
saloon-keeper.  September  5,  1903,  the  plaintiff,  Thomas 
McCarthy,  formed  a  copartnership  with  one  James  Roe, 
under  the  firm  name  of  Roe  &  McCarthy,  and  engaged  in 
the  business  of  running  a  saloon  and  restaurant  on  Pine 
street,  in  the  city  of  Muskegon,  paying  the  tax,  and  giv- 
ing the  statutory  liquor  bond  required  by  law.  This  part- 
nership ^''2  was  dissolved  October  30,  1903 ,  McCarthy  buy- 
ing Roe's  interest,  assuming  the  debts  of  the  firm,  and 
continuing  to  run  the  business  at  the  same  place  in  his 
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own  name  until  February,  1904,  when  it  was  closed  on  an 
attachment  brought  by  the  Dallas  Transportation  Com- 
pany in  a  suit  to  recover  an  indebtedness  due  from  Roe 
&  McCarthy.  The  plaintiff  paid  no  state  or  government 
tax,  other  than  that  which  was  paid  by  the  firm  of  Roe  & 
McCarthy,  and  gave  no  new  liquor  bond,  but  after  Roe 
went  out  of  the  firm  continued  to  run  the  saloon  upon  the 
license  originally  granted  to  Roe  &  McCarthy.  Under 
the  attachment  above  mentioned  defendant,  as  sheriff  of 
Muskegon  county,  levied  upon  all  the  property  which  plain- 
tiff had  in  the  saloon  and  restaurant,  took  possession  of 
the  place,  locked  the  doors,  and  excluded  everybody  there- 
from. The  saloon  business  was  the  business  in  which  the 
plaintiff  was  principally  engaged.  No  opportunity  was 
given  plaintiff  to  select  his  statufory  exemption,  either  at 
the  time  of  the  levy,  inventory,  or  appraisal ;  but  subse-_ 
quently,  without  plaintiff's  authority  or  knowledge,  de- 
fendant pretended  to  set  off  as  plaintiff's  exemption  two 
cash  registers,  which,  at  the  time  of  the  aforesaid  levy, 
were  in  plaintiff's  possession  under  a  contract  of  purchase, 
but  to  which  he  had  no  title. 

Before  commencing  this  action  plaintiff  went  to  the  clerk's 
office,  and  from  the  inventory  and  appraisal  in  the  at- 
tachment suit,  and  according  to  the  appraised  value,  se- 
lected property  to  the  aggregate  value  of  two  hundred  and 
fifty  dollars  as  and  for  his  statutory  exemption,  and  on  the 
same  day  served  upon  defendant  a  notice  thereof  and  demand 
therefor  in  writing.  The  defendant  refused  to  comply  with 
said  demand,  and  thereupon  this  action  was  brought.  Under 
his  plea  of  the  general  issue  defendant  gave  the  following 
notice  of  special  defense : 

"Sirs:  Please  to  take  notice  that  under  the  plea  of  the 
general  issue,  above  pleaded,  the  said  defendant  will  also 
jlive  in  evidence,  and  insist  in  his  defense,  that  the  personal 
property  sued  for  in  this  action  is  held  and  was  taken 
'^'^^  by  him  upon  a  certain  writ  of  attachment  issued  out  of 
the  circuit  court  for  the  county  of  ^luskegon,  at  the  suit 
of  the  Dallas  Transportation  Company,  plaintiffs,  against 
the  said  Thomas  McCarthy,  as  defendant,  upon  the  2d  day 
of  February,  A.  D.  1904. 

"That  the  said  plaintiff  in  this  action,  the  said  Thomas 
McCarthy,  was  notified  time  and  time  again,  after  the 
said  levy  was  made,  to   come  and   select  his   exemptions, 
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but  he  neglected  to  do  so;  and  that  under  the  statute  said 
defendant  set  out  his  exemption  for  him,  setting  out  per- 
sonal property  to  the  value  of  two  hundred  and  fifty  dol- 
lars that  the  said  McCarthy  had  claimed  was  his." 

At  the  close  of  plaintiff's  proofs  the  court,  upon  motion 
of  counsel  for  defendant,  directed  a  verdict  of  not  guilty, 
holding  that  plaintiff  was  not  in  a  position  to  claim  his 
statutory  exemption  of  two  hundred  and  fifty  dollars  in  the 
saloon  business,  because  of  the  fact  that  after  plaintiff  had 
bought  out  the  interest  of  his  partner,  James  Roe,  at  a  time 
when  they  were  legitimately  engaged  in  the  saloon  business, 
the  plaintiff,  for  a  period  of  four  months  thereafter,  ran  said 
saloon  in  his  own  name  without  paying  a  new  tax  on  said 
business,  and  without  gjving  a  new  bond  as  required  by 
law  and  that  upon  no  theory  could  plaintiff  recover. 

The  grounds  upon  which  plaintiff  relies  for  a  reversal 
of  the  case  may  be  summarized  as  follows : 

"1.  The  court  erred  in  directing  a  verdict  for  defend- 
ant, because  the  defendant,  by  his  conduct,  in  attempting 
to  set  out  for  the  plaintiff,  as  defendant  in  the  attachment 
suit,  personal  property  to  the  value  of  two  hundred  and  fifty 
dollars  as  and  for  his  statutory  exemption,  and  by  his  notice 
under  the  plea  of  the  general  issue  in  this  case,  is  estopped 
from  now  claiming  that  the  status  of  plaintiff  was  such  as 
not  to  entitle  him  to  any  exemption  under  the  law. 

**2.  The  court  erred  in  directing  a  verdict  for  defend- 
ant, because  under  the  undisputed  evidence  in  the  case  the 
status  of  plaintiff  was  such  as  to  entitle  him  to  claim  his 
statutory  exemption  of  two  Hundred  and  fifty  dollars  in  the 
saloon  business." 

We  think  there  was  no  error  in  the  rulings  of  the  cir- 
cuit judge.  The  doctrine  of  estoppel  cannot  be  invoked 
to  change  a  status  made  criminal  by  statute  into  a  lawful 
^'^^  status.  It  would  be  contrary  to  public  policy  to  permit 
such  a  result.  It  was  held  by  the  supreme  court  of  Wis- 
consin, in  Walsch  v.  Call,  32  Wis.  159,  that  the  statute 
providing  for  exemptions  must  be  construed  to  apply  only 
to  a  lawful  trade  or  business,  and  that  therefore,  the  plain- 
tiffs having  been  engaged  in  keeping  a  saloon  for  the  sale 
of  intoxicating  liquors  without  having  procured  the  license 
required  by  law,  no  part  of  their  stock  in  trade  was  exempt. 

Plaintiff  undertakes  to  distinguish  that  case  from  the 
case  at  bar  by  the  fact  that  the  business  was  unlawful 
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from  the  beginning,  whereas  in  the  case  before  us  the  busi- 
ness was  lawful  at  the  commencement,  and  plaintiff  there- 
by acquired  a  legal  status  as  a  saloon-keeper,  and  bases 
his  right  to  recover  upon  such  status.  The  distinction  is 
not  a  valid  one.  The  business  was  as  unlawful  in  the  one 
case  as  in  the  other.  The  exemption  applies  to  the  busi- 
ness which  is  actually  being  carried  on  with  the  property 
at  the  time  it  is  claimed,  and,  if  that  business  is  unlawful, 
the  exemption  does  not  attach.  In  the  present  case  the  plain- 
tiff had  been  carrying  on  a  business  for  over  three  months 
which  the  law  denounced  as  criminal,  and  the  fact  that 
he  had  theretofore  obeyed  the  law  cannot  afford  him  any 
protection  or  immunities  over  other  violators  of  the  law, 
whose  violations  may  have  been  more  extensive  than  his. 
The  judgment  is  affirmed. 

Moore,  C.  J.,  and  McAlvay,  Grant    and  Ostrander,  JJ., 
concurred. 


The  Eight  to  Claim  the  Benefit  of  the  Exemption  laws  may  be  lost  by 
estoppel  or  waiver:  See  Dowling  v.  Wood,  125  Iowa,  244,  106  Am,  St, 
Kep.  301;  State  v.  Gardner,  32  Wash.  550,  98  Am.  St.  Kep,  858. 


WHITE  STAR  LINE  v.  STAR  LINE  OP  STEAMERS. 

[141  Mich.  604,  105  N.  W.  135.] 

PARTNERSHIP. — Corporations  cannot  Enter  into  Copartner- 
ships with  each  other,     (p,  556.) 

PARTNERSHIP. — An  Agreement  Between  Corporations,  which 
operate  distinct  lines  of  steamers  plying  between  the  same  ports, 
to  pool  their  earnings,  and,  after  the  payment  of  ordinary  running 
expenses  and  specified  extraordinary  expenses,  to  divide  the  net  earn- 
ings in   stated   proportions,  does  not  create  a  partnership,     (p.   556.) 

JUDGMENT — Who  not  Bound  as  Privies. — Where  an  aoticm 
for  damages  for  personal  injuries  is  brouglit  against  one  corporation 
member  of  a  pool,  a  notice  from  that  corporation  to  its  associates  of 
the  bringing  of  the  action  and  the  day  set  for  the  trial  will  not  make 
them  privies  to  any  judgment  recovered,     (p,  556.) 

UNLAWFUL  CONTRACT — Accounting  on  Quantum  Meruit. — 
Where  an  accounting  or  a  recovery  is  allowed  under  an  unlawful 
contract,  it  is  not  based  on  the  contract,  but  upon  a  quantum  meruit, 
disathrming  the  contract  and  holding  the  d(>fendant  liable  for  the 
value  of  the  benefits  actually  received,     (p.  557.) 

MONOPOLIES. — A  Combination  Between  Corporations  engaged 
in  carrying  freight  and  passengers  by  steamer  between  points  in  dif- 
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fcrcnt  states,  whereby  the  net  earnings  are  pooled  and  divided  in 
certain  proportions,  and  whereby  a  monopoly  in  the  traffic  is  created, 
is  unlawful  and  invalid  under  the  Sherman  act.     (p.  557.) 

Gray  &  Gray  and  Elliott  G.  Stevenson,  for  the  complain- 
ant. 

F.  C.  Harvey  and  John  J.  Speed,  for  the  defendants. 

®**'  McALVAY,  J.  Complainant,  a  Michigan  corporation, 
seeks  of  the  three  defendants,  who  are  also  Michigan  cor- 
porations, by  bill  in  chancery,  contribution  toward  the 
expense  of  defending  the  claim  and  paying  the  judgment 
***®  of  one  Nellie  Young  against  the  complainant  company 
upon  a  liability  which  accrued  at  a  time  when  complainant 
and  defendants  were  engaged  together  under  a  contract 
in  operating  a  line  of  steamers. 

The  contract  entered  into  by  the  four  corporations  is  as 
follows : 

"Memorandum  of  agreement  between  the  Star  Line  of 
Steamers,  Red  Star  Line,  the  Darius  Cole  Transportation 
Company,  and  White  Star  Line,  ....  for  the  purpose  of 
forming  and  operating  a  line  of  steamers  on  the  route  be- 
tween Toledo,  Detroit,  and  Port  Huron  during  the  seasons 
of  1897,  1898,  and  1899,  three  years: 

^' First.  The  steamers  forming  the  line  shall  be  the  Grey- 
hound, Darius  Cole,  Arundell,  and  City  of  Toledo. 

''Second.  Each  boat  shall  be  fitted  out  in  the  spring 
ready  for  service  and  laid  up  in  the  fall  of  the  year  at  the 
expense  of  the  respective  owners;  and  the  owner  or  owners 
of  each  boat  agree  to  assume  its  own  marine  and  fire  risks. 

'^  Third.  The  owners  or  managers  of  each  boat  will 
hire  their  own  captains  and  engineers. 

''Fourth.  The  steamers  forming  this  line  shall  be  run  on 
the  route  between  Toledo,  Detroit,  and  Port  Huron  as 
deemed  best  for  the  interest  of  all  concerned. 

"Fifth.  It  is  understood  and  agreed  that  the  Arundell 
may  be  taken  away  not  earlier  than  May  15th  and  re- 
turned not  later  than  October  15th  for  .the  season  of  1897, 
and  the  Idlewild  substituted  for  that  portion  of  the  inter- 
vening time  that  she  may  be  required  by  this  pool. 

**It  is  further  agreed  that  if  the  Idlewild  is  cut  in  two 
and  shortened,  that  this  same  arrangement  may  apply  for 
the  seasons  of  1898  and  1899.    If  she  is  not  so  shortened, 
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the  Arundell  is  to  fill  the  entire  seasons  of  1898  and  1899 
for  the  pool. 

"Sixth.  The  said  steamers  will  run  from  the  docks  at 
the  foot  of  Griswold  street,  Detroit,  and  pay  four  thousand 
dollars  ($4,000)  per  year  dock  rent  to  the  Star  Dockafre  & 
Warehouse  Company,  Limited,  for  the  years  from  Febru- 
ary 1,  1897,  to  February  1,  1900;  this  said  dock  includes 
the  front  of  the  Williams  dock  on  west  side  of  Griswold 
street;  the  said  steamers  also  to  pay  six  hundred  and 
thirty-five  dollars  ($635)  to  the  city  of  Detroit  for  repairs 
at  foot  of  Griswold  street  this  year. 

"The  Star  Island  dock  and  Tashmoo  Park  and  dock 
"*""  will  also  be  used  for  all  the  steamers  to  this  agreement, 
but  any  repairs  to  all  said  docks  shall  be  borne  by  their 
respective  owners. 

"Said  steamers  to  run  from  the  docks  at  Toledo  and 
Port  Huron  and  intermediate  ports,  to  be  agreed  upon  by 
the  managers  of  these  steamers. 

"Seventh.  Mr.  C.  F.  Bielman  shall  be  traffic  manager 
of  the  lines  of  steamers  named,  to  carry  out  the  purpose 
of  this  agreement,  and  shall  act  as  treasurer  at  Detroit, 
and  have  full  charge  of  clerks  and  stewards  on  board  of 
said  steamers  and  of  all  the  help  necessary  to  do  the  shore 
business  subject  to  the  approval  of  the  managers. 

"Eighth.  The  traffic  manager  shall  receive  all  the 
earnings  from  each  steamer  and  shall  deposit  these  earn- 
ings in  bank  each  week  day  to  the  credit  of  the  Star-Cole 
and  Red  and  White  Star  Lines  steamers,  and  shall  only 
be  checked  out  by  him  on  this  company's  checks  signed  by 
him. 

"Ninth.  The  traffic  manager  shall  pay  from  the  gross 
earnings  of  the  steamers  all  ordinary  running  expenses  of 
the  said  steamers  while  running  in  this  route  incurred 
during  the  three  years  of  1897,  1898,  1899,  and  all  the 
shore  expenses  for  the  years  of  1897,  1898,  1899;  and  ex- 
traordinary expenses,  such  as  breakdowns  and  accidents 
not  exceeding  five  hundred  ($500)  dollars  at  any  one  time; 
the  excess  over  that  amount  will  be  met  by  the  steamer  in- 
volved or  causing  the  accident. 

"Tenth.  All  expenses  shall  be  paid  under  this  agree- 
ment at  the  end  of  each  month,  as  far  as  possible. 

"Eleventh.  The  traffic  manager  shall  pay  to  the  Red 
and  White  Star  Lines  fifty-four  (54)  per  cent    and  to  the 
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Star-Cole  Lines  forty-six  (46)  per  cent  of  the  net  earnings 
of  all  the  steamers  while  running  on  this  route,  after  their 
ordinary  running  expenses  and  all  of  the  shore  expenses 
have  been  paid ;  divisions  to  be  made  at  the  end  of  each 
month  as  far  as  possible. 

*' Twelfth.  The  masters  and  crews  of  these  boats  in  the 
line  will  receive  and  obey  instructions  from  the  traffic 
manager  as  to  matters  appertaining  to  traffic  and  affected 
by  this  agreement. 

^'Thirteenth.  In  all  advertising  matter  or  official  paper 
of  any  kind  issued  by  the  traffic  manager,  the  identity  of 
the  Star-Cole  Lines  be  maintained  and  be  equally  promi- 
nent with  that  of  the  Red  and  White  Star  Lines. 

'' Fourteenth.  All  the  running  and  operating  expenses 
***  mentioned  in  this  agreement,  it  is  understood  and 
agreed,  shall  apply  only  while  running  on  the  route  between 
Toledo,  Detroit,  and  Port  Huron  for  the  pool. 

'^ Fifteenth.  If  matters  should  arise  under  this  agree- 
ment involving  dispute  or  misunderstanding  that  cannot 
be  adjusted  by  the  presidents  of  these  lines,  they  shall  ap- 
point an  uninterested  party,  the  decision  of  a  majority  of 
them  shall  be  final  and  binding  upon  the  parties  to  this 
agreement. 

"STAR  LINE  OF  STEAMERS, 

''By  A.  R.  LEE,  Prest. 

*'RED  STAR  LINE, 

"By  A.  A.  PARKER,  Prest. 

**THE  DARIUS  COLE  TRANSPORTATION  CO., 

"By  A.  R.  LEE,  Prest. 

"WHITE  STAR  LINE, 

"By  A.  A.  PARKER,  Prest." 

For  the  seasons  of  1897,  1898,  and  1899  the  parties  oper- 
ated under  this  contract  according  to  its  terms,  made  and 
distributed  large  net  earnings,  and  at  the  termination  there- 
of paid  all  known  claims  and  practically  closed  up  the  busi- 
ness. On  June  5,  1900,  after  this  business  had  been  sub- 
stantially closed,  a  claim  for  damages  was  by  letter  pre- 
sented by  her  attorneys  in  behalf  of  said  Nellie  Young,  on 
account  of  injuries  received  by  her  in  falling  through 
Smith's  dock  at  Algonac,  where  she  had  gone  to  meet  a 
friend  expected  to  arrive  by  the  steamer  "City  of  Toledo"  on 
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September  15,  1897.  This  letter  was  addressed  to  the  Star- 
Cole  Line,  and  was  delivered  to  Mr.  Lee  and  by  him  de- 
livered to  Mr.  Bielman.  The  steamer  "City  of  Toledo" 
was  the  property  of  complainant  furnished  and  used  by  it 
in  performing  the  contract  herein  set  forth.  The  Star- 
Cole  line  consisted  of  the  defendants'  Star  Line  of  Steam- 
ers and  the  Darius  Cole  Transportation  Company,  of  each 
of  which  Mr.  Lee  was  president.  Mr.  Bielman  was  sec- 
retary and  traffic  manager  of  complainant  company,  and 
under  the  contract  was  traffic  manager  and  treasurer  of 
the  combination.  The  Smith  dock  at  Algonac  was  the  dock 
used  by  the  steamers  of  the  four  companies  while  operating 
under  the  contract.  The  letter  was  ^**"  given  by  Lee  to  Biel- 
man for  investigation.  He  could  obtain  no  information  rela- 
tive to  the  matter  and  wrote  to  the  attorneys  for  Mrs. 
Young,  June  11,  1900,  requesting  an  interview  which  was 
afterward  had,  when  all  liability  on  the  part  of  any  of  the 
companies  was  denied.  Suit  was  commenced  against  com- 
plainant and  the  owner  of  the  dock  in  September,  1900. 
The  case  was  tried  in  the  winter  of  1902  and  resulted  in 
a  verdict  of  fifteen  thousand  dollars  against  complainant 
and  the  dock  owner.  After  appealing  the  case  to  this  court 
it  was  settled  for  eight  thousand  dollars,  each  defendant 
parang  four  thousand  dollars.  Complainant  contends  that 
the  defendants  were  equally  liable  with  it  under  the  con- 
tract, and  were  notified  of  the  bringing  of  the  suit,  and 
were  requested  to  defend  the  same ;  that  they  were  also 
notified  when  the  case  was  to  be  tried;  and  that  they  took 
no  steps  to  participate  in  the  trial.  Defendants  were  not 
consulted  with  reference  to  the  settlement  and  had  no 
knowledge  relative  to  it. 

It  further  appears  from  the  bill  of  complaint  that  the 
complainant  in  1900  entered  into  an  agreement  with  de- 
fendant Darius  Cole  Transportation  Company  to  operate 
certain  of  its  steamers,  and  under  said  agreement  lias  in 
its  hands  and  is  obligated  to  pay  said  defendant  three 
thousand  two  hundred  and  fifty  dollars,  which  it  prays  may 
be  applied  on  the  amount  found  due  upon  an  accounting  be- 
tween the  parties  to  this  suit. 

Complainant's  right  to  recover  is  based  upon  the  con- 
tract of  February  23,  1897,  above  set  forth,  and  complain- 
ant prays  contribution  from  these  defendants  upon  ]\Irs. 
Young's  judgment  and  expenses  of  litigation  paid  by  com- 
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plainant,  according  to  the  proportion  named  in  said  agree- 
ment for  the  division  of  net  earnings.  Defendants  insist 
that  the  agreement  was  not  a  partnership  agreement,  but 
was  to  create  a  monopoly,  and  was  therefore  contrary  to 
public  policy  and  the  laws  of  the  United  States;  that  such 
agreement  between  these  corporations,  if  construed  to 
create  a  partnership,  was  ultra  vires.  Defendants  also 
deny  that  there  was  any  liability  on  the  part  of  com- 
plainant ®***  to  Mrs.  Young,  and  deny  they  had  sufficient 
notice  to  her  suit  to  become  bound  by  the  judgment  re- 
covered by  her. 

The  law  appears  well  settled  that  corporations  cannot 
enter  into  copartnerships  with  each  other.  From  the 
agreement  itself  and  the  testimony  in  the  case  it  does  not 
appear  that  a  copartnership  was  contemplated.  It  was  a 
combination,  designated  in  the  writing  as  a  pool,  and  by 
its  terms  did  not,  and  could  not,  under  the  law  create  a 
copartnership. 

Complainant  claims  that,  by  reason  of  their  relations 
under  this  agreement,  whether  creating  a  copartnership  or 
combination,  their  liability  upon  the  Young  judgment  was 
mutual,  and  that  the  claimed  notice  of  the  suit  was  suffi- 
cient to  require  defendant  to  appear  and  defend  the  same. 
If  it  should  be  conceded  that  complainant's  contention 
upon  this  branch  of  the  case  is  right,  we  are  satisfied  from 
the  record  that  the  holding  of  the  learned  circuit  judge 
was  correct,  and  that  no  sufficient  notice  was  given  of  the 
pendency  of  the  suit  to  make  these  defendants  privies  to 
that  judgment,  and  no  notice  whatever  was  given  of  the 
abandonment  of  the  appeal  to  this  court,  and  of  the  settle- 
ment and  payment,  which  also  included  all  claim  of  the 
husband. 

If  this  agreement  should  be  held  by  this  court  to  be 
ultra  vires,  and  therefore  illegal,  it  is  claimed  by  com- 
plainant that  the  case  comes  within  that  line  of  decisions 
where,  when  the  unlawful  contract  has  been  fully  or  par- 
tially performed  by  one  party,  equity  will  decree  a  proper 
accounting.  Courts  at  law  and  in  equity  have  attempted 
to  do  justice  in  these  cases  between  parties  so  far  as  could 
be  done  consistently  with  adherence  to  law  by  permitting 
an  accounting  to  be  made,  or  that  property  or  money 
parted  with  on  the  faith  of  the  unlawful  contract  be 
recovered,  or  compensation  be  made  for  it.    Such  recovery. 
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however,  has  not  been  maintained  upon  the  unlawful  con- 
tract, but  upon  an  implied  contract  to  make  good,  and  in 
all  cases  without  exception,  in  so  far  as  such  contracts 
****  have  been  executed  and  not  executory,  upon  the  equit- 
able principle  of  holding  a  party  to  an  accountability  for  bene- 
fits received.  From  an  examination  of  these  cases  it  ap- 
pears that  the  recovery  allowed  was  not  based  upon  the 
unlawful  contract,  but  upon  a  quantum  meruit,  disaffirm- 
ing the  contract  and  holding  defendant  liable  for  the  value 
of  benefit  actually  received. 

In  Day  v.  Spiral  Springs  Buggy  Co.,  57  Mich.  146,  58 
Am.  Rep.  352,  23  N.  W.  628,  this  court  sustained  this 
doctrine,  and  allowed  a  recovery  upon  a  quantum  meruit  for 
goods  actually  furnished  under  a  contract  ultra  vires,  but 
denied  a  recoupment  by  defendant  under  the  contract  which 
could  not  be  enforced. 

These  parties  were  engaged  in  a  public  employment  of 
carrying  freight  and  passengers  between  Toledo,  Ohio,  and 
Port  Huron,  Michigan.  From  the  testimony  of  the  prin- 
cipal witnesses  for  both  parties,  as  appears  in  the  record, 
we  find  that  the  purpose  of  combination  or  pool  between 
these  four  corporations  was  to  create  a  monopoly  to  con- 
trol this  traffic  between  these  points  in  different  states. 
As  such  it  is  clearly  within  the  prohibition  of  the  federal 
statute  entitled  "An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  known  as 
the  "Sherman  act,"  and  is  therefore  unlawful  and  invalid 
(26  U.  S.  Stats.  209,  c.  647).  It  was  not  an  agreement  the 
execution  of  which  incidentally  restrained  trade  and  pre- 
vented competition,  and  which  might  therefore  be  held  to  be 
in  reasonable  restraint  of  trade.  Its  purpose  in  its  inception 
was  to  monopolize  and  control  this  traffic  between  these 
points.  It  cannot  be  held  that,  because  this  contract  might 
possibly  in  some  cases  and  under  some  conditions  be  held 
good  as  to  traffic  between  points  in  the  state  of  INIichigan, 
it  should  be  held  in  this  ca.se  not  contravening  the  federal 
statute.  For  the  purposes  of  this  case  we  must  construe  the 
agreement  in  its  entirety. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

Grant,  Blair,  IMontgomery   and  Ostrander,  JJ.,  concurred. 


Vnlaicful  Monopolies  and  Combinations  in  Trade  are  discussed  in  the 
monographic   note   to   Harding  v.   American   Glucose   Co.,  74   Am.   St. 
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Rep.  2.3.5-27.'?,  and  in  the  recent  case  of  Hunt  v.  Riverside  Co-operative 
Club,  140  Mich.  538,  112  Am.  St.  Rep.  420.  Any  combination  of  com- 
peting corporations,  the  necessary  consequence  of  which  is  the  con- 
trolling of  prices,  or  limiting  production,  ©r  suppressing  competition, 
in  such  a  way  as  to  create  a  monopoly,  is  contrary  to  public  policy 
and  void.  An  agreement  tending  to  prevent  competition  and  create 
a  monopoly  is  void  as  against  public  policy:  Charleston  Gas  Co.  v. 
Kanawha  Gas  Co.,  58  W.  Va.  22,  112  Am.  St.  Rep.  936,  and  see  the 
cases  cited  in  the  cross-reference  note  thereto. 


BREEN  V.  KEHOB. 

[142  Mich.  58,  105  N.  W.  28.] 

EXECUTORS  AND  ADMINISTRATORS— Nonresidents— Qual- 
ification.— Under  statutes  providing  that  when  a  will  shall  have  been 
duly  proved  and  allowed,  the  probate  court  shall  issue  letters  testa- 
mentary thereon  to  the  person  named  executor  therein,  if  he  is  legally 
competent,  and  shall  accept  the  trust  and  give  bond,  and  that  if  an 
executor  shall  reside  out  of  the  state,  or  shall  neglect  to  render  his 
account,  or  perform  any  decree  of  the  court,  or  abscond,  or  become 
otherwise  incapable  or  unsuitable  to  discharge  the  trust,  the  pro- 
bate court  may  remove  him,  a  nonresident  alien  is  not  absolutely 
disqualified  from  serving  as  an  executor,  but  his  nonresidence  is 
ground  for  the  exercise  of  a  discretion  in  the  probate  judge  in  the 
matter  of  appointing  him  an  executor  or  in  revoking  his  letters,  (p. 
561.) 

EXECUTORS  AND  ADMINISTRATORS — Appointment.— The 
appointment  of  an  executor  must  ordinarily  be  made  in  accordance 
with  the  will  of  the  testator,  unless  such  executor  is  ineligible,  or 
a  statutory  discretion,  express  or  implied,  to  refuse  it  is  lodged  in  the 
court,     (p.  562.) 

EXECUTORS  AND  ADMINISTRATORS— Qualifications.— In- 
debtedness to  Testator  does  not  of  itself  disqualify  a  person  to  act  aa 
his  executor,     (p.   562.) 

J.  W.  Shine,  for  the  appellant. 

Sharpe  &  Handy,  for  the  appellee. 

58  HOOKER,  J.  James  Breen  died  pn  July  26,  1904,  a 
resident  of  Sault  Ste.  Marie,  Michigan,  where  he  had  lived 
from  1902.  Previous  to  that  time  he  had  lived  in  Ontario, 
He  left  a  large  estate  in  both  countries.  A  will  made  in 
Ontario  some  years  before  his  death  named  his  widow, 
*®  Annie  Breen,  John  J.  Kehoe,  his  solicitor,  and  David 
Lynn,  a  friend,  as  executors.  A  codicil  made  shortly  be- 
fore his  death  made  no  change  in  this  regard.  Mrs.  Breen 
petitioned  for  the  probate  of  the  will,  and  objected  to  the 
appointment    of    Kehoe    and    Lynn    as    executors,   on    the 
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grounds,  first,  that  they  were  nonresidents  and  aliens; 
second,  that  Kehoe  was  indebted  to  the  estate.  This  in- 
debtedness was  amply  secured  by  real  estate  mortgage 
upon  property  in  Ontario.  The  probate  court  confirmed 
the  appointment  of  the  three  executors,  and  on  appeal  to 
the  circuit  this  order  was  affirmed.  Mrs.  Breen  has  brought 
the  case  to  this  court  by  writ  of  error. 

The  cause  was  tried  at  circuit  before  a  jury,  and  a  ver- 
dict was  directed.  No  question  is  raised  over  the  propri- 
ety of  the  trial  by  jury.  The  deceased  left  a  widow  and 
several  children  surviving  him,  all  of  whom  reside  in 
Michigan.  Lynn  has  filed  his  refusal  to  act  as  executor. 
The  will  contains  a  provision  authorizing  the  acting  exec- 
utor to  remove  such  other  executors  as  reside  abroad  or 
become  incapable  to  act.  Annie  Breen  filed  her  bond  as 
executrix  letters  testamentary  were  issued  to  her,  and  she 
is  administering  the  estate,  which  administration  is  now 
nearly  completed,  and  the  estate  in  shape  to  be  carried  on 
by  her  as  sole  executrix. 

Counsel  seem  to  agree  that  the  question  in  the  case  is 
whether  it  was  within  the  authority  and  discretion  of  the 
probate  judge  to  appoint  two  nonresident  aliens,  one  of 
whom  was  indebted  to  the  estate,  to  the  office  of  executor. 
We  will  therefore  consider  no  other  qustion.  3  Compiled 
Laws,  section  9310,  provides:  "  (9310)  Section  1.  Whenawill 
shall  have  been  duly  proved  and  allowed  the  probate  court 
shall  issue  letters  testamentary  thereon,  to  the  person  named 
executor  therein,  if  he  is  legally  competent,  and  shall  accept 
the  trust,  and  give  bond  as  required  by  law." 

This  section  appears  to  leave  no  discretion  in  the  pro- 
bate judge.  If  the  person  named  is  legally  competent, 
and  will  accept  and  give  the  bond,  he  must  be  appointed. 
®®  That  a  nonresident  and  even  an  alien  might  be  named 
and  appointed  executor  under  the  common  law  is  clear: 
See  Smith's  Appeal,  61  Conn.  420,  24  Atl.  273,  16  L.  R.  A. 
538;  18  Cyc.  77,  and  cases  cited  in  note  30;  McGregor  v. 
McGregor,  3  Abb.  Dec.  (N.  Y.)  95;  1  Williams  on  Executors, 
7th  Am.  ed.,  p.  269;  Cutler  v.  Howard,  9  Wis.  309;  Berry 
V.  Hamilton,  12  B.  Mon.  (Ky.)  191,  54  Am.  Dec.  515,  note. 

If  a  nonresident  alien  is  not  eligible  in  ^Michigan,  it 
must  be  by  reason  of  3  Compiled  Laws,  section  9317,  which 
provides  that:  "(9317)  Sec.  9.  If  an  executor  shall  reside 
out  of  this  state,  or  shall  neglect,  after  due  notice  given  by 
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the  judge  of  probate,  to  render  his  account  and  settle  the 
estate  according  to  law,  or  to  perform  any  decree  of  the 
court,  or  shall  abscond  or  become  insane,  or  otherwise 
incapable  or  unsuitable  to  discharge  the  trust,  the  probate 
court  may  remove  such  executor." 

If  we  construe  the  word  "may"  in  this  section  in  ac- 
cordance with  the  common  understanding  of  the  word 
(see  1  Comp.  Laws,  sec.  50,  subd.  1),  it  should  be  said  that 
this  section  was  designed  merely  to  permit  removal,  not 
to  compel  it,  and  perhaps  refusal  to  appoint  one  not  a 
resident  of  the  state.  It  is  suggested,  however,  that  the 
word  has  acquired  a  peculiar  meaning,  appropriate  to  the 
purpose  of  its  use,  and  should  be  held  to  mean  "shall." 
To  give  force  to  this  claim,  counsel  cites  cases  where,  under 
similar  statutes  in  relation  to  administrators,  it  has  been 
held  that  the  courts  may  refuse  to  appoint  a  nonresident 
administrator  in  the  first  instance.  Thus  in  Gary's  Probate 
Law,  third  edition,  section  267,  it  is  said  that:  "Removal 
from  the  state  being  ground  for  revocation  of  letters  of 
administration,  it  would  seem  that  a  nonresident,  other- 
wise entitled,  should  not  [not  cannot]  be  appointed." 

The  authority  cited  in  support  of  this  statement  is  Rad- 
ford V.  Radford,  5  Dana  (Ky.),  156.  In  that  case  a  woman 
abandoned  her  husband  and  went  to  another  state  ^^  two 
years  before  his  death,  at  which  time,  and  when  she  ap- 
plied for  letters  at  his  domicile,  she  still  resided  there. 
Under  these  circumstances,  the  county  court  refused  to 
appoint  her.  What  kind  of  a  statute,  if  any,  was  in  force, 
does  not  appear;  but  it  is  probable  that  there  was  a  stat- 
ute authorizing  her  rejection,  in  view  of  the  discussion  in 
the  later  case  of  Berry  v.  Hamilton,  12  B.  Mon.  (Ky.)  191, 
54  Am.  Dec.  515,  which  seems  to  recognize  the  general 
features  of  the  common-law  rule.  We  must  therefore  con- 
clude that  she  was  disqualified  by  the  statute.  For  such  a 
ease,  see  In  re  Ulhorn,  12  Ohio  C.  C.  766.  Also,  In  re  Sar- 
gent's Estate,  62  Wis.  130,  22  N.  W.  131. 

Mr.  Croswell,  a  text-writer,  interprets  our  statute  (sec- 
tion 9317)  as  follows:  "In  Michigan  and  Vermont  no  pro- 
vision of  statute  touches  the  point,  except  that  if  executors 
or  administrators  reside  out  of  the  state,  they  may  be 
removed  from  office ;  from  which  it  would  seem  that  they 
are  incompetent  to  be  originally  appointed":  Croswell  on 
Executors  and  Administrators,  sec.  94. 
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Mr.  Woerner  is  more  guarded.  He  contents  himself  with 
saying  (somewhat  inaccurately,  perhaps)  that  "in  Maine, 
Michigan,  and  Ohio  nonresident  executors  who  fail  to  ac- 
count and  settle  in  the  probate  court  when  required,  are 
to  be  removed":  1  Woerner 's  American  Law  of  Administra- 
tion, 505.  In  "Wiley  v.  Brainerd,  11  Vt.  107,  revocation  of 
letters  testamentary  was  refused.  What  the  statute  was 
does  not  appear,  but  the  result  would  indicate  that  there 
was  a  statute,  and  the  quotation  from  Gary  indicates  that 
it  may  have  been  a  statute  similar  to  ours.  In  any  event, 
the  case  goes  no  further  than  to  hold  that  her  rejection 
was  within  the  discretion  of  the  county  court,  and  we 
should  perhaps  be  disposed  to  follow  the  case  to  that  extent 
in  the  construction  of  our  statute.  It  is  entirely  consistent 
with  the  interpretation  of  the  word  "may"  in  accordance 
with  common  understanding,  and  falls  short  of  holding  that 
such  an  appointment  was  prohibited.  There  are  cases 
which  hold  *^  that  where  a  statute  provides  that,  "if  an 
administrator  moves  out  of  the  state,  his  letters  shall  be 
revoked,"  a  nonresident  cannot  be  appointed  as  an  ad- 
ministrator, since  such  an  appointment  is  forbidden  by 
implication:  See  Burkhim  v.  Piukhussohn,  58  S.  C.  469,  36 
S.  E.  908.  It  is  so  in  Illinois,  where  the  statute  makes  it 
the  duty  of  the  court  to  remove  an  administrator  who  has 
removed  from  the  state:  See  Child  v.  Gratiot,  41  111.  359. 
In  Pennsylvania  the  statute  prohibits  the  appointment  of  a 
nonresident:  See  Sarkie's  Appeal,  2  Pa,  157;  Frick's  Appeal, 
114  Pa.  29,  6  Alt.  363. 

The  foregoing  discussion  of  the  authorities  satisfies  us 
that  our  statute  was  not  intended  to  absolutely  disqualify 
or  prohibit  the  appointment  of  nonresidents  to  the  office 
of  executor,  but  to  make  the  nonresidence  ground  for  the 
exercise  of  a  discretion  both  in  appointment  and  revoca- 
tion. There  is  a  wide  difference  between  an  administra- 
tor and  an  executor.  The  latter 's  appointment  must  ordi- 
narily be  made  in  accordance  with  the  will  of  the  testator, 
unless  he  is  ineligible,  or  a  statutory  discretion,  express  or 
by  implication,  to  refuse  it,  is  lodged  with  the  court :  See 
note  to  Berry  v.  Hamilton,  12  B.  ]Mon.  (Ky.)  191,  54  Am. 
Dec.  515,  and  other  cases  hereinbefore  cited.  For  a  case 
closely  in  point,  see  Cutler  v.  Howard,  9  Wis.  309. 
Am.   St.   Rep.,   Vol.   113—36 
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It  is  said  that  Kehoe's  indebtedness  to  the  estate  dis- 
qualifies him.  The  authorities  cited  are  in  point  upon  this 
question.  "When  the  statute  has  not  intervened,  indebted- 
ness to  the  testator  does  not  disqualify.  The  exact  point 
was  decided  in  Kidd  v.  Bates,  120  Ala.  79,  74  Am.  St.  Rep. 
17,  23  South.  735,  41  L.  R.  A.  154. 

The  order  of  the  circuit  court  is  affirmed. 

McAlvay,  Grant,  Blair   and  Montgomery,  JJ.,  concurred. 


EIGHT  OF  NONRESIDENT  TO  ACT  AS  EXECUTOE  OE  ADMIN- 
ISTRATOR. 
I.  Executors,  562. 
n.  Eevocation  of  Letters  or  Eemoval,  563. 
m.  Administrators. 

a.  Statutory  Provisions,  564. 

IV.  Eemoval  and  Revocation  of  Letters,  565. 

I.    Executors. 

At  common  law,  and  independent  of  statute  to  the  contrary,  non- 
residence  does  not  disqualify,  or  render  a  person  incompetent  to  be 
appointed  and  to  act  as  an  executor:  Bradley  v.  Harden,  73  Ala.  70; 
Fulgham  v.  Fulgham,  119  Ala,  403,  24  South.  851;  Kidd  v.  Bates,  120 
Ala.  79,  74  Am.  St.  Rep.  17,  23  South.  735,  41  L.  R.  A.  154.  By  the 
common  law,  and  in  the  absence  of  an  express  statute  to  the  con- 
trary, an  executor  may  be  an  alien,  or  born  and  reside  outside  the 
state:  Cutler  v.  Howard,  9  Wis.  309.  But  under  a  statute  declaring 
incompetent  to  act  as  an  executor  a  person  who  is  a  nonresident 
alien,  such  person  should  not  have  letters  testamentary  issued  to  him: 
Estate  of  Taylor,  3  Eedf.  Surr.  259.  Such  statute  applies  to  such 
persons  only  as  are  neither  citizens  of  the  United  States  nor  resi- 
dents within  the  state:  McGregor  v.  McGregor,  3  Abb.  Dec.  92;  and 
under  such  statute  it  is  no  objection  to  the  issue  of  letters  testamen- 
tary to  one  appointed  executor  by  a  will  that  he  has  removed  from 
the  state:   McGregor  v.  McGregor,  3  Abb.   Dec.   92. 

A  nonresident  of  the  state  in  which  a  will  is  admitted  to  probate, 
who  is  named  in  the  will  as  executor,  may  qualify  and  act  as  such, 
unless  otherwise  provided  by  statute:  In  re  Acker's  Will  (N.  J.),  62 
Atl.  556;  Hammond  v.  Wood,  15  R.  I.  566,  10  Atl.  623;  Hecht  v. 
Carey,  13  Wyo.  154,  110  Am.  St.  Rep.  981,  78  Pac.  705;  Rice  v.  Tilton, 
13  Wyo.  420,  80  Pac.  828. 

The  statute  in  California  (Code  Civ.  Proc,  sec.  1369).  declares 
that  no  person  is  competent  or  entitled  to  serve  as  administrator 
who  is  not  a  bona  fide  resident  of  the  state,  but  it  makes  no  men- 
tion of  executors.  Hence  a  nonresident  may,  through  an  attorney, 
apply  for  and  receive  letters  testamentary  in  that  state,  and  is 
constructively   present,   through   such   attorney,   though    actually   out 
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of  the  state  when  the  application  and  order  for  the  issuance  of  let- 
ters is  made;  but  he  must  come  into  the  state  within  a  reasonable 
time,  and  personally  submit  himself  to  the  jurisdiction  of  the  court, 
and  personally  conduct  the  settlement  of  the  estate:  In  re  Brown,  80 
Cal.  381,  22  Pac.  233. 

If  a  statute  making  nonresidence  a  disqualification  is  repealed 
after  an  application  for  letters  has  been  denied  on  the  ground  of 
such  nonresidence  of  the  applicant,  his  application  may  be  renewed 
and  letters  granted  to  him:  In  re  Connor,  16  Mont.  465,  41  Pac.  271. 

U.  Revocation  of  Letters  or  Removal. 
In  the  absence  of  statute  to  the  contrary  and  of  opposition,  letters 
testamentary  may  properly  be  issued  to  an  executor  who  is  a  non- 
resident of  the  state  without  the  giving  of  a  bond,  and  when  they 
have  been  so  issued,  they  cannot  be  revoked  because  of  his  con- 
tinued nonresidence,  nor  can  any  bond  be  for  that  cause  required 
of  him:  Estate  of  Sterling,  9  Civ.  Proc.  Rep.  448.  The  nonresidence 
of  an  executor  does  not  furnish  ground  for  his  removal:  Bradley  v. 
Harden,  73  Ala.  70;  nor  for  the  revocation  of  his  letters:  Walker  v. 
Torrence,  12  Ga.  604.  The  removal  of  an  executor  from  the  state 
does  not  of  itself  revoke  or  vacate  his  letters  testamentary  in  the 
absence  of  a  statute  to  that  effect:  Haynes  v.  Semmes,  39  Ark.  399. 

in.    Administrators. 

At  common  law  nonresidence  does  not  disqualify  or  render  a  per- 
son incompetent  to  be  appointed  and  to  qualify  and  serve  as  an  ad- 
ministrator, and  when  there  is  no  statute  changing  the  rule  he  may 
act  as  such:  Bradley  v.  Harden,  73  Ala.  70;  Fulgham  v.  Fulgham,  119 
Ala.  403,  24  South.  851;  Kidd  v.  Bates,  120  Ala.  79,  74  Am.  St.  Rep. 
17,  23  South.  735,  41  L.  R.  A.  154;  Walker  v.  Torrence,  12  Ga.  604. 
The  nonresidence  of  a  person  otherwise  entitled  does  not  of  itself 
constitute  disqualification  for  the  oflBce  of  administrator:  Ehlen  v. 
Ehlen,  64  Md.  360,  1  Atl.  880;  Estate  of  Sterling,  9  Civ.  Proc.  Rep. 
448;  Jones  v.  Jones,  12  Rich.  623;  Ex  parte  Barker,  2  Leigh,  719. 
A  husband,  though  not  a  resident  within  the  state,  is  entitled  to  ad- 
ministration of  his  deceased  wife's  estate:  Weaver  v.  Chace,  5  R.  I. 
356. 

If  a  nonresident  entitled  to  priority  to  act  as  an  administrator  is 
not  cited  in  opposition  to  an  applicant  for  such  oflBce,  but  appears 
before  the  issue  of  letters  and  presents  his  claim  and  stands  upon 
his  right,  he  is  entitled  to  letters  of  administration:  Libbey  v.  Mason, 
112  N.  Y.  525,  20  N.  E.  355,  2  L.  R.  A.  795,  reversing  Libbey  v. 
Mason,  42  Hun,  470,  11  Civ.  Proc.  Rep.  250.  And  to  the  same  effect  is 
Matter  of  Williams,  44  Hun,  67. 

Nonresidence  alone  does  not  disqualify  one  so  that  he  cannot  law- 
fully be  appointed  an  administrator  of  an  estate,  but  ordinarily, 
in  the  absence  of  circumstances  requiring  the  appointment  of  a 
nonresident,  it  should  not  be  made:  Chicago  etc.  Ry.  Co.  v.  Gould,  64 
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Iowa,  343,  20  N,  W.  464;  Foley  v.  Cudahy  Packing  Co.,  119  Iowa,  246, 
93  N.  W.  284.  "The  fact  of  nonresidence  is  to  be  considered  simply 
in  connection  with  the  ability,  character  for  integrity,  etc.,  of  the 
proposed  appointee,  the  magnitude  and  character  of  the  estate,  and 
the  extent  of  personal  attention  the  same  will  probably  require": 
Foley  V.  Cudahy  Packing  Co.,  119  Iowa,  246,  93  N.  W,  284.  The 
policy  of  the  law  is  to  discourage  the  appointment  of  nonresidents 
as  administrators,  and  even  where  the  person  entitled  to  preference 
in  the  selection  of  an  administrator  nominates  a  nonresident,  his 
choice  may  be  disregarded  in  favor  of  a  resident:  Estate  of  O'Brien, 
63  Iowa,  622,  19  N.  W.  797;  Estate  of  Sargent,  62  Wis.  130,  22  N.  W. 
131.  To  the  same  effect  Bosley  v.  Taylor,  5  Dana,  157,  30  Am.  Dec. 
677.  And  while  nonresidence  does  not  amount  to  an  absolute  disquali- 
fication, yet  the  court  in  the  exercise  of  a  sound  discretion  should  not 
appoint  a  nonresident  distributee  administrator,  so  long  as  other  dis- 
tributees competent  to  act  and  willing  to  assume  the  trust  are  within 
the  jurisdiction  of  the  court:  Bridgman  v.  Bridgman,  30  W.  Va.  212,  3 
S.  E.  580. 

a.  Statutory  Provisions. — In  some  states  the  statute  provides  that 
no  person  is  competent  or  entitled  to  serve  as  an  administrator  who 
is  not  a  bona  fide  resident  of  the  state:  Estate  of  Beech,  63  Cal.  458; 
In  re  Donovan,  104  Cal.  623,  38  Pac.  456;  Stevens  v.  Larwill,  110 
Mo.  App.  140,  84  S.  W.  113.  In  other  states  it  is  maintained  that 
a  nonresident  cannot  be  legally  appointed  an  administrator  when 
the  statute  provides  for  the  removal  from  office  of  an  administrator 
who  removes  from  the  state.  The  reason  given  is  that  if  a  nonresi- 
dent were  appointed  he  would  under  statute  be  subject  to  removal 
from  office:  Child  v.  Gratiot,  41  111.  357;  Estate  of  Ulhorn,  12  Ohio 
0.  C.  765. 

Under  statutes  prohibiting  anyone  but  bona  fide  residents  of  the 
state  from  becoming  administrators  therein,  a  person  who  leaves 
his  family  in  the  state  of  his  former  residence  and  comes  into  the 
state  where  the  estate  is  situated  to  look  after  his  interests  therein, 
and  applies  for  letters  of  administration  thereon,  fails  to  show  that 
he  is  a  bona  fide  resident  of  the  state  by  simply  stating  as  a  fact, 
three  days  after  his  arrival,  that  he  has  become  such  resident.  Such 
person  is  not  entitled  to  letters  of  administration:  In  re  Donovan, 
104  Cal.  623,  38  Pac.  456.  But  the  residence  of  the  widow  in  the 
state  will  be  sustained  in  favor  of  a  grant  of  letters  of  administra- 
tion to  her  if  the  court  finds  the  fact  of  such  residence,  and  of  her 
intention  to  remain  within  the  state  and  make  it  her  future  home, 
although  she  testified  that  she  came  to  the  state  because  her  husband 
left  an  estate  therein,  and  that  she  would  not  have  come  if  he  had 
not  left  such  estate:  Estate  of  Newman,  124  Cal.  688,  57  Pac.  686,  45 
L.  B.  A.  780.  The  same  determination  was  reached  on  a  similar 
state  of  facts  in  Stevens  v.  Larwill,  110  Mo.  App.  140,  84  S.  W.  113. 
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In  Georgia  a  nonresident  is  by  statute  disqualified  from  becom- 
ing an  administrator  with  the  single  exception  that  if  a  nonresi- 
dent has  a  certain  given  interest  in  the  estate  of  a  deceased  citizen 
of  the  state  he  may  be  appointed  administrator  under  certain  condi- 
tions: Jones  V.  Smith,  120  Ga.  642,  48  S.  E.  134. 

IV.    Bemoval  and  Bevocation  of  Letters. 

In  those  states  where  a  nonresident  is  capable  of  being  appointed 
and  of  acting  as  an  administrator — in  other  words,  where  there  is 
no  statute  creating  a  disability,  the  fact  that  he  is  a  nonresident 
is  not  ground  for  his  removal  or  the  revocation  of  his  letters, 
after  his  appointment:  Bradley  v.  Harden,  73  Ala.  70;  Walker  v. 
Torrence,  12  Ga.  604;  Estate  of  Sterling,  9  Civ,  Proc.  Eep.  448.  In 
such  cases  the  removal  of  an  administrator  from  the  state  does 
not  eo  instanti  vacate  his  letters,  even  if  it  is  admitted  that 
such  removal  is  cause  for  a  revocation.  To  revoke  them  some 
action  of  the  court,  on  motion  or  otherwise,  must  be  taken:  McCreary 
V.  Taylor,  38  Ark.  393;  Haynes  v.  Semmes,  39  Ark.  399;  Brown  v. 
Strickland,  28  Ga.  387.  In  such  case  the  removal  of  an  administrator 
from  the  state  does  not  vacate  his  letters,  nor  deprive  the  court  of 
jurisdiction  to  allow  claims  against  the  estate  when  he  was  duly 
served  before  his  removal  with  notice  of  the  presentation  of  the 
claim  to  the  court  for  allowance:   Haynes  v.  Semmes,  39  Ark.  399. 

In  some  states  letters  of  an  administrator  are  revoked  by  the  fact 
of  his  becoming  a  nonresident,  under  statutory  provisions,  and  in 
such  case  he  cannot  afterward  be  made  a  party  to  a  suit  in  his  ad- 
ministrative capacity:  Chouteau's  Exr.  v.  Burlando,  20  Mo.  482. 

If  the  statute  expressly  or  by  implication  disqualifies  a  nonresident 
from  becoming  an  administrator,  and  he  is  nevertheless  appointed, 
it  is  the  duty  of  the  probate  court  to  revoke  the  appointment  on  ap- 
plication being  made:  Child  v.  Gratiot,  41  111.  357;  In  re  Estate  of 
Ulhorn,  12  Ohio  C.  C.  7G5. 

In  a  New  York  case  it  is  held  that  a  foreign  corporation  is  in- 
capable of  becoming  an  executor  or  administrator  of  an  estate  within 
the  state,  and  the  fact  that  the  distributees  of  the  estate  did  not 
oppose  the  appointment  of  such  corporation  is  no  defense  to  an  appli- 
cation to  revoke  its  letters  testamentary:  Matter  of  Avery,  45  Misc. 
Eep.  529,  92  N.  Y.  Supp.  974. 
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J)ELANEY  FORGE  AND  IRON  COMPANY  v.  THE  WIN- 

NEBAGO. 

[142  Mich.  84,  105  N.  W.  527.] 

MARITIME  LIENS. — Contracts  for  Building  Ships  or  for  Ftir- 
nlshing  Materials  for  their  construction  are  nonmaritime  contracts,  not 
within  the  jurisdiction  of  admiralty  courts,  and  liens  arising  under 
state  laws  out  of  such  contracts  may  be  enforced  in  the  state  courts, 
(p.  569.) 

CONSTITUTIONAIi  LAW — Maritime  Liens. — A  state  statute 
creating  a  lien  for  materials  furnished  for  the  original  construction 
of  a  vessel,  and  providing  for  the  enforcement  of  such  lien,  is  valid, 
and  not  in  violation  of  the  provisions  of  the  national  constitution  in 
relation  to  cases  of  admiralty  or  maritime  jurisdiction,     (p.  570.) 

MARITIME  LIENS — Materials  for  Construction  of  Vessel. — 
Materials  furnished  for  the  original  construction  of  a  vessel  before 
and  after  she  is  launched,  entitles  the  furnisher  to  a  statutory  lien, 
provided  the  materials  are  furnished  before  the  vessel  is  entirely 
completed,  enrolled  and  licensed,     (p.  570.) 

MARITIME  LIENS — Statutory  Lien — ^Application — ^Interstate 
Commerce. — A  statute  creating  a  lien  for  materials  furnished  for  the 
original  construction  of  a  vessel  which  is  used,,  or  intended  to  be  used, 
in  navigating  the  waters  of  the  state  does  not  limit  the  lien  to  ves- 
sels intended  to  be  used  exclusively  in  navigating  the  waters  of  the 
state,  and  applies  to  vessels  built  within  the  state  and  navigating  the 
waters  of  that  as  well  as  other  states,  and  as  to  which  there  is  no 
national  admiralty  jurisdiction,     (p.  571.) 

MARITIME  LIENS — Subcontractors. — If  a  vessel  is  con- 
structed under  a  contract  with  individuals  who  are  to  form  a  cor- 
poration to  which-  the  vessel  is  to  be  transferred  when  completed, 
the  title  to  the  vessel  until  thus  transferred  remains  in  the  builder, 
and  one  furnishing  material  to  be  used  in  its  construction  under 
contract  with  the  builder  is  not  a  subcontractor,  and  is  entitled  to 
enforce  a  statutory  lien  for  such  material  furnished,     (p.  571.) 

MARITIME  LIENS — Statutory  Lien. — If  material  is  furnished 
for  the  construction  of  a  vessel  under  contract  with  the  builder,  a 
statutory  lien  may  attach  to  the  vessel  therefor,  as  an  incident  to 
the  contract,  regardless  of  the  fact  that  such  materials  were  charged 
to  the  builder  of  the  vessel  and  not  to  the  vessel  itself,     (p.  572.) 

MARITIME  LIENS — Notes  as  Pajonent. — If  materials  are  fur- 
nished for  the  construction  of  a  vessel  for  which  the  materialman 
has  a  statutory  lien,  the  fact  that  the  builder's  note  for  a  portion 
of  the  amount  due  on  a  general  account  for  materials  furnislied  is 
accepted  by  the  materialman,  but  not  paid,  does  not  constitute  pay- 
ment precluding  the  enforcement  of  such  lien.     (p.  572.) 

MARITIME  LIENS — Enforcement — Interstate  Commerce. — Pro- 
ceedings to  enforce  a  statutory  lien  for  materials  furnished  and  used 
in  the  construction  of  a  vessel  may  be  commenced  after  the  vessel  has 
been  enrolled,  licensed,  and  has  engaged  in  interstate  commerce, 
without  contravening  national  jurisdiction  in  admiralty,     (p.  573.) 
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J.  C.  Shaw,  H.  K.  Oaks,  C.  B.  Warren,  W.  B.  Cady  and  J. 
G.  Hamblen,  Jr.,  for  the  complainants. 

C.  E.  Kremer  and  Gray  &  Gray,  for  the  defendants. 

®^  McALVAY,  J.  The  Delaney  Forge  and  Iron  Company, 
of  Buffalo,  New  York,  brought  this  proceeding  under 
section  10,789  of  3  Compiled  Laws,  against  the  steamer 
"Winnebago,"  claiming  a  lien  for  materials  furnished  for 
use  in  and  about  the  construction  of  the  said  steamer. 
George  W.  Edwards  and  others  are  intervening  complain- 
ants, claiming  a  similar  lien.  The  Iroquois  Transporta- 
tion Company,  an  Indiana  corporation,  is  owner  and  claim- 
ant of  the  vessel. 

This  steamer  was  constructed  and  built  by  the  Columbia 
Iron  Works  in  their  shipyard  at  St.  Clair,  Michigan,  under 
a  contract  dated  March  8,  1902.  The  contract  price  was 
ninety-five  thousand  dollars,  and  the  Columbia  Iron  Works 
was  to  furnish  all  material  and  labor  necessary  to  completely 
construct  said  steamer,  and  deliver  the  same  at  Port  Huron, 
Michigan,  on  or  before  October  1,  1902.  Of  the  contract 
price  thirty-one  thousand  dollars  was  to  be  paid  in  cash  from 
time  to  time.  This  contract  was  made  with  John  J.  Bo- 
land  and  Thomas  J.  Prindiville,  and  contained  a  provision 
that  they,  with  other  stockholders,  would  organize  a  cor- 
poration to  be  known  as  the  "Iro([uois  Transportation  Com- 
pany," which,  for  the  balance  of  the  purchase  price,  would 
execute  its  notes  to  the  amount  of  sixteen  thousand  dollars, 
and  issue  bonds  for  forty-eight  thousand  dollars,  to  be 
secured  by  mortgage  upon  its  property.  The  corporation 
was  duly  organized,  and  the  notes,  bonds  and  mortgage 
executed  and  delivered  as  agreed.  It  was  understood  that 
this  corporation  would  ultimately  be  the  owner  of  the 
steamer.  Boland  and  Prindiville  assigned  the  contract 
to  this  corporation  April  5,  1902.  Under  the  contract  the 
Columbia  Iron  Works  proceeded  with  the  construction  of 
the  steamer.  It  was  launched  March  21,  1903,  and  after 
it  was  in  the  water  the  work  under  contract  continued. 
On  July  18,  1903,  it  was  inspected,  measured,  enrolled, 
and  licensed  to  be  employed  in  domestic  and  foreign  trade. 
^"^  Said  enrollment  and  license  were  issued  to  Columbia 
Iron  Works,  as  owner.  The  same  date  an  agreement  was 
made,  giving  conditional  po.ssession  to  claimant  corpora- 
tion, the  Iroquois  Transportation  Company:  "For  the  pur- 
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pose  of  completing  and  finishing  up  those  things  still  re- 
maining undone  upon  said  steamer,  and  required  to  be 
done  by  said  Iron  Works  by  the  terms  of  the  contract 
for  the  construction  of  said  steamer;  ....  it  being  the 
sole  intent  and  purpose  of  this  agreement  to  enable  the 
Iroquois  Transportation  Company  to  obtain  immediate  pos- 
session of  this  steamer,  and  without  intending  either  to 
limit  the  extent  of  the  obligation  of  said  Columbia  Iron 
Works  under  the  original  specifications." 

Final  cash  payment  on  the  contract  was  made  July  19, 
1903,  when  the  Columbia  Iron  Works  had  received  the  full 
contract  price  in  cash,  bonds,  and  mortgage,  less  three 
thousand  five  hundred  dollars,  deducted  as  penalty  provided 
in  the  contract  for  noncompletion  of  the  boat  within  the 
time  stipulated.  On  this  last  date  a  bill  of  sale  of  the 
steamer  was  made  by  the  Columbia  Iron  Works  to  the 
Iroquois  Transportation  Company, 

The  claims  for  which  liens  are  here  sought  by  complain- 
ant to  be  enforced  are  for  materials  furnished  to  enter  into 
and  be  used  in  the  original  construction  and  building  of 
said  steamer  "Winnebago."  The  materials  furnished  by 
complainant  were  steel  forgings  supplied  according  to  the 
specifications  and  drawings  furnished,  between  November 
24,  1902,  and  July  16,  1903,  as  from  time  to  time  ordered 
by  the  Columbia  Iron  Works,  upon  the  purchase  price  of 
which  a  balance  of  nineteen  hundred  and  ninety -nine  dol- 
lars and  ninety  cents  is  claimed.  The  complaint  was  filed 
October  6,  1903,  in  the  circuit  court  for  Wayne  county. 
The  Iroquois  Transportation  Company  filed  a  bond,  entered 
an  appearance,  and  answered.  The  cause  was  heard,  and 
a  judgment  rendered  in  favor  of  complainant  for  the  full 
amount  and  costs  against  the  Iroquois  Transportation  Com- 
pany, claimant  and  owner  of  said  steamer,  and  the  United 
States  Fidelity  and  Guaranty  Company  of  Baltimore,  Mary- 
land, its  surety  upon  the  bond  furnished  ®®  as  provided  by 
statute.  Both  parties  against  whom  said  judgment  was 
rendered  have  appealed  to  this  court,  and  by  stipulation 
the  cause  is  heard  upon  the  testimony  taken  in  the  circuit 
court  and  returned  to  this  court. 

The  first  question  to  determine  is  whether  the  Michigan 
statute  under  which  this  proceeding  was  brought  is  in  con- 
travention of  the  constitution  of  the  United  States.  If 
the  case  is  one  within  the  admiralty  and  maritime  jurisdic- 
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tion,  there  is  no  question  but  that  a  federal  court  would 
alone  have  jurisdiction,  notwith.standing  the  fact  that  the 
state  statute  in  terms  provided  a  remedy.  By  the  con- 
stitution the  judicial  powers  of  the  United  States  extend 
to  all  causes  of  admiralty  or  maritime  jurisdiction.  The 
judiciary  act  of  1789  (U.  S.  Rev.  Stats.,  sec.  563,  subd.  8) 
saves  to  suitors  in  all  such  cases  the  right  of  a  common- 
law  remedy,  where  the  common  law  is  competent  to  give  it, 
and  declares  that  with  this  exception  the  federal  jurisdic- 
tion is  exclusive.  This,  then,  would  give  the  federal  courts 
exclusive  jurisdiction  as  to  the  enforcement  of  all  liens 
in  respect  to  maritime  contracts  or  maritime  torts.  If  the 
lien  sought  to  be  enforced  arises  under  a  nonmaritime  con- 
tract, and  is  created  by  a  state  statute,  the  authorities  hold 
that  the  state  courts  have  jurisdiction.  Contracts  for  the 
building  of  ships,  or  for  furnishing  materials  for  their  con- 
struction, are  held  by  the  federal  courts  to  be  nonmaritime 
contracts,  and  therefore  not  within  the  jurisdiction  of  ad- 
miralty courts;  and  liens  arising  under  state  laws  out  of 
such  contracts  may  be  enforced  in  the  state  courts:  John- 
son V.  Chicago  &  P.  Elevator  Co.,  119  U.  S.  388,  7  Sup. 
Ct.  Rep.  254,  30  L.  ed.  447 ;  Knapp,  Stout  &  Co.  v.  McCaf- 
frey, 177  U.  S.  638,  20  Sup.  Ct.  Rep.  824,  44  L.  ed.  921 ; 
The  Robert  W.  Parsons,  191  U.  S.  17,  24  Sup.  Ct.  Rep.  8, 
48  L.  ed.  73;  The  John  B.  Ketcham,  2d,  97  Fed.  872,  38 
C.  C.  A.  518;  People's  Ferry  Co.  v.  Beers,  20  How.  (U.  S.) 
393,  15  L.  ed.  961;  Roach  v.  Chapman,  22  How.  (U.  S.) 
129,  16  L.  ed.  291;  Edwards  v.  Elliott,  21  Wall.  (U.  S.)  532, 
22  L.  ed.  487.  It  will  be  observed  that,  while  the  author- 
ities are  uniform  in  holding  that  the  jurisdiction  of  the 
federal  courts  is  exclusive  in  proceedings  in  rem  arising 
under  maritime  contracts,  the  decisions  of  the  state  and 
federal  courts  are  just  as  uniform  ^^  in  holding  that  such 
proceedings  provided  for  by  state  statutes,  arising  under 
nonmaritime  contracts,  are  within  the  jurisdiction  of  the 
state  courts. 

We  find  from  proofs  in  the  case  at  bar  that  the  materials 
furnished  were  for  the  steamer  "Winnebago,"  and  act- 
ually went  into  the  construction  of  the  same,  as  contem- 
plated by  the  original  plans  and  specifications.  The  Michi- 
gan statute,  in  so  far  as  it  creates  a  lien  for  materials  so 
furnished,  and  provides  for  the  enforcement  of  such  lien, 
does  not  contravene  the  constitution  of  the  United  States. 
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All  the  decisions  make  a  clear  distinction  l:etween  those 
cases  where  the  lien  is  for  the  materials  furnished  for  the 
building  and  construction  of  a  vessel,  and  where  the  same 
are  furnished  for  repairs  to  a  vessel. 

The  record  shows  that  of  these  materials  furnished  by 
complainant  all  but  four  items  were  furnished  before  the 
date  of  the  launching,  March  21,  1903,  and  that  these  four 
items,  one  quadrant,  three  steel  valve  stems,  three  steel 
connecting  rod  caps,  and  one  tiller,  were  furnished  April 
30  and  July  16,  1903.  These  named  items,  from  their  de- 
scription and  the  evidence,  were  necessary  in  the  construc- 
tion of  the  steamer.  As  is  customary,  the  vessel  was  put 
into  the  water  before  its  construction  was  entirely  com- 
pleted, and  the  work  continued  at  least  until  July  18,  1903, 
The  items  were  all  furnished  before  the  steamer  was  com- 
pleted, and  before  she  was  enrolled  and  licensed,  and  were 
properly  included  in  complainant's  claim. 

The  claim  is  made  that  the  statute  applies  only  to  ves- 
sels intended  to  be  used  exclusively  in  navigating  the  waters 
of  the  state.  One  provision  of  section  10,789  of  3  Compiled 
Laws  is:  "Every  water  craft  of  above  five  tons  burthen, 
used,  or  intended  to  be  used,  in  navigating  the  waters  of  this 
state,  shall  be  subject  to  a  lien  thereon:  First,  for  all  debts 
contracted  by  the  owner  or  part  owner,  master,  clerk,  agent, 
or  steward  of  such  craft,  on  account  of  ...  .  materials 
furnished  ....  in  or  about  the  building  of  such  craft.." 

®®  The  steamer  "Winnebago"  was  built  in  the  state  of 
Michigan.  The  materials  furnished  in  this  case  were  fur- 
nished in  its  construction  before  enrollment  and  license. 
The  vessel  was  licensed  July  18,  1903,  "to  carry  on  the 
coasting  and  foreign  trade  on  the  northern,  northeastern, 
and  northwestern  frontier,  otherwise  than  by  sea,  for  one 
year."  From  the  license  itself  it  appears  that  the  steamer 
was  intended  to  be  used  as  well  in  the  waters  of  this  state 
as  other  states.  From  the  proofs  it  appears  that  the 
steamer  was  actually  engaged  in  navigating  the  waters 
of  this  state,  although  also  engaged  in  interstate  commerce 
and  trading  with  Canadian  ports,  as  under  the  license  was 
permissible.  This  court  has  passed  upon  this  question  and 
construed  this  statute  in  this  regard  in  The  City  of  Erie 
V.  Canfield,  27  Mich.  479,  in  an  opinion  written  by  Judge 
Cooley,  holding:  "The  fact  that  the  brig  was  upon  a  voyage 
from  a  port  outside  the  state  seems  to  me   unimportant, 
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except  as  it  may  bear  upon  the  question  of  admiralty  juris- 
diction. The  act  referred  to  was  unquestionably  intended 
to  give  a  remedy  in  all  cases  coming  within  its  provisions 
in  other  particulars,  where  the  vessel  was  at  the  time 
navigating  the  waters  of  the  state,  and  where  no  remedy 
could  be  had  in  admiralty.  The  act  is  not  confined  to  the 
water  craft  used  or  intended  to  be  used  exclusively  in 
navigating  the  waters  of  this  state,  and  the  brig  in  ques- 
tion was  in  this  particular  strictly  within  the  terms  of  the 
act,  and,  if  there  is  no  admiralty  jurisdiction,  is  within  the 
reason  for  its  enactment,  notwithstanding  a  part  of  its  voy- 
age was  upon  the  waters  of  another  state." 

The  claim  is  made  that  under  the  statute  the  complain- 
ant, being  a  subcontractor,  cannot  recover,  for  the  reason 
that  nothing  was  due  from  the  owner  when  notice  was 
given.  Under  the  facts  in  the  case  this  contention  can- 
not be  sustained.  Complainant  was  not  a  subcontractor. 
The  materials  were  furnished  to  the  Columbia  Iron  Works, 
owner  of  the  steamer  ''Winnebago."  This  ownership  con- 
tinued until  delivery  of  the  vessel  to  the  Iroquois  Trans- 
portation Company:  The  John  B.  Ketcham,  2d,  97  Fed. 
872,  38  C.  C.  A.  518. 

®*  During  the  time  these  materials  were  furnished  by  com- 
plainant for  the  steamer  "Winnebago"  the  Columbia  Iron 
Works  was  engaged  in  building  several  vessels  at  its 
yards,  and  complainant  was  furnishing  a  large  amount  of 
material  for  the  construction  of  these  vessels;  the  aggre- 
gate value  of  such  materials,  in  June,  1903,  being  about 
nine  thousand  dollars.  The  items  were  all  charged  in  the 
account  of  the  Columbia  Iron  Works,  the  entries  showing 
to  which  vessel  each  item  applied.  A  separate  account  was 
not  kept  with  each  vessel.  A  note  of  five  thousand  dollars 
was  sent  to  complainant  by  Columbia  Iron  Works  June  23, 
1903.  It  was  received  by  complainant.  Before  it  became 
due,  the  Columbia  Iron  Works  made  an  assignment,  and  the 
note  was  not  paid.  The  claim  is  made  that  tlx'  materials 
were  not  furnished  with  reference  to  a  statutory  lien  upon 
the  vessel,  but  upon  the  credit  of  the  Columbia  Iron  Works, 
and  that  the  five  thousand  dollar  note  was  accepted  in  pay- 
ment of  the  claim  now  sought  to  be  enforced. 

The  distinction  between  maritime  and  nonmaritime  liens 
must  not  be  overlooked  in  this  case.  It  cannot  with  ac- 
curacy be  said  that  materials,  furnished,  as  in  this  case, 
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where  a  statute  of  a  state  gives  a  nonmaritime  lien,  are 
furnished  upon  the  credit  of  the  vessel.  Such  language 
is  only  exact  where  reference  is  had  to  a  maritime  lien. 
The  statutory  lien  attaches  by  operation  of  law,  where 
the  materials  furnished  are  within  the  provisions  of  the 
statute.  The  lien  attaches  as  an  incident  to  the  contract, 
and,  unless  such  lien  is  waived,  the  provisions  of  the  statute 
may  be  invoked  for  its  enforcement. 

It  is  well  settled  that  the  giving  of  a  promissory  note  is 
no  payment  of  an  indebtedness  unless  it  is  Jlgreed  that  it 
is  so  accepted,  and  the  evidence  to  establish  payment  must 
be  positive  and  satisfactory.  The  facts  with  reference  to 
the  taking  of  the  note  in  this  case  do  not  show  any  such 
agreement  or  understanding  between  the  parties:  The 
acceptance  of  the  note  was,  therefore,  not  a  payment  of 
the  claim:  Gardner  v.  Gorham,  1  Doug.  (Mich.)  507;  Peter 
v.  Beverly,  10  Pet.  (U.  S.)  532,  9  L.  ed.  522;  Sarmiento  v. 
The  Catherine  C.,  110  Mich.  120,  67  N.  W.  1085. 

®*  The  remaining  question  to  consider  is  whether  the  pro- 
ceedings are  void  and  in  conflict  with  the  federal  consti 
tution  and  statutes  because  commenced  after  the  vessel  was 
enrolled  and  licensed,  and  engaged  in  interstate  commerce ; 
it  being  claimed  that  no  seizure  could  be  made  while  so 
engaged,  although  within  state  jurisdiction.  It  will  not 
be  disputed  that  the  federal  courts  do  not  assume  jurisdic- 
tion in  admiralty  in  disputes  arising  from  nonmaritime 
contracts,  nor  will  it  be  disputed  that  contracts  for  build- 
ing ships  are  not  maritime  contracts,  and  cannot  be  the 
subject  of  litigation  in  admiralty.  It  is  not  sought  in  the 
case  at  bar  to  enforce  payment  for  any  material  other  than 
that  which  went  into  the  building  of  this  steamer,  nor  which 
was  contracted  for  or  furnished  after  the  vessel  was  en- 
rolled and  licensed.  The  state  is  not  usurping  the  federal 
authority  in  enacting  laws  relative  to  matter*  entirely  with- 
out the  jurisdiction  of  the  federal  courts,  nor  will  the  en- 
forcement of  such  laws  be  an  interference  with  the  exclusive 
jurisdiction  of  such  courts  over  all  admiralty  and  maritime 
causes.  If  it  is  true  that  because  a  vessel  is  enrolled  and 
licensed,  and  may  be  engaged  in  commerce  between  states, 
it  cannot  be  reached  in  proceedings  brought  to  enforce 
liens  lawfully  created  by  the  state  authority,  then  the 
enforcement  of  rights  under  such  authority  is  practically 
denied.     The    question    to    be    detenu  ined    in    each    case    is 
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whether  the  state  had  the  power  to  make  the  law  under 
which  the  proceeding  is  instituted.  If  such  power  existed, 
vessels  of  the  United  States  may  be  subjected  to  process 
issued  from  state  courts  to  enforce  a  valid  lien  in  pro- 
ceedings under  such  law.  In  this  respect  the  law  of  the 
state  is  valid,  and  the  proceedings  taken  under  it  regular. 

Our  conclusion  and  judgment,  under  the  evidence  sub- 
mitted upon  this  hearing,  is  that  complainant  recover 
judgment  in  the  same  amount  recovered  in  the  court  be- 
low. The  cases  of  complainant  and  interveners  were  sub- 
mitted together,  as  the  same  questions  were  involved. 

Since  writing  the  foregoing  opinion  a  case  involving  the 
®*  same  questions  under  this  statute,  brought  in  the  Wayne 
county  circuit  court  to  recover  for  materials  furnished  in 
constructing  the  steamer  "Winnebago,"  and  removed  to  the 
United  States  court,  has  been  decided  in  the  United  States 
circuit  court  of  appeals  for  the  sixth  circuit,  to  which  ref- 
erence is  had  as  further  authority  for  the  conclusions  here- 
in expressed:  Iroquois  Transp.  Co.  v.  A.  Harvey's  Sons  Mfg. 
Co.,  141  Fed.  945. 

The  judgments  of  the  circuit  court  are  affirmed  in  these 
cases  against  both  appellants,  with  costs  of  both  courts, 
and  this  order  will  be  certified  to  the  said  court,  where 
judgments  will  be  entered  accordingly  against  such  appel- 
lants, and  against  all  principals  and  sureties  in  any  bond 
or  bonds  filed  by  them  in  said  causes,  as  provided  by  law. 

Moore,  C.  J.,  and  Montgomery,  Ostrander  and  Hooker, 
JJ.,  concurred. 


A  Contract  for  Building  a  Ship  or  supplying  engines,  timber  or  other 
material  for  its  construction  is  not  a  maritime  contract:  The  Vic- 
torian, 24  Or.  121,  41  Am.  St.  Rep.  838.  Maritime  contracts  have 
reference  to  navigation  upon  the  sea,  and  in  some  way  to  vessels 
actually  being  used  in  commerce  or  navigation:  Olsen  v.  Birch,  133 
Cal.  479,  85   Am.   St.  Eep.   215. 

A  State  Statute  Giving  a  Lien  against  steamers,  vessels,  and  boats 
is  valid,  though  no  action  can  be  brought  thereon  in  the  state  courts: 
Olsen  V.  Birch,  133  Cal.  479,  85  Am.  St.  Rep.  215,  and  see  the  cases 
cited  in  the  cross-reference  note  thereto. 
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MARVIN  V.  BOWLBY. 

[142  Mich.  245,  105  N.  W.  751.] 

DESCENT  AND  DISTRIBUTION— Liability  of  Heirs  for 
Debts  of  Ancestor. — Real  estate  of  an  intestate  decedent  descends 
directly  to  his  heirs,  subject,  however,  to  the  payment  of  the  an- 
cestor's debts  and  expenses  of  administration,     (p.  576.) 

DESCENT  AND  DISTRIBUTION— Payment  of  Debts  of  An- 
cestor— Order  of  Subjection. — An  intestate's  personal  estate  must  first 
be  subjected  to  the  payment  of  his  debts,  after  which  so  much  of  his 
real  estate  as  is  necessary  may  be  subjected  to  that  purpose,  (p. 
576.) 

DESCENT  AND  DISTRIBUTION— Subjection  of  Ancestor's 
Property  to  Payment  of  Debts. — After  the  personalty  of  an  ancestor 
is  exhausted,  so  much  of  his  real  estate  as  is  necessary  may  be  sub- 
jected to  the  payment  of  his  debts,  and  a  grantee  or  mortgagee  of 
the  heir  of  his  interest  in  such  real  estate  acquires  no  greater  rights 
than  those  possessed  by  the  heir.     (pp.  576,  577.) 

DESCENT  AND  DISTRIBUTION.— Distributive  Shares  due 
an  heir  from  the  personal  estate  of  his  ancestor  may  be  applied  by 
the  administrator  in  payment  of  a  debt  due  the  estate  by  the  heir, 
(p.  577.) 

DESCENT  AND  DISTRIBUTION— Liability  of  Heir  to  Es- 
tate.— The  distributive  share  of  the  real  estate  of  an  heir,  debtor 
to  the  estate  of  his  ancestor,  is  not  chargeable  with  such  indebted- 
ness, either  as  against  the  land  or  the  proceeds  of  the  sale  thereof 
in  the  hands  of  the  administrator.  Such  indebtedness  must  be  col- 
lected by  proceedings  brought  the  same  as  for  collecting  any  other 
indebtedness  due  the  estate,     (p.  584.) 

F.  R.  Everett  and  Dooling  &  Kelley,  for  the  complainant. 

Lyon  &  Moinet  and  A.  G.  Shepard,  in  pro.  per.  for  the 
defendants. 

^^®  McALVAY,  J.  Complainant,  as  administrator  of  the 
estate  of  Jacob  Bowlby,  deceased,  filed  his  bill  of  com- 
plaint against  defendants,  setting  forth  that  said  dece- 
dent died  in  Clinton  county,  this  state,  seised  and  pos- 
sessed of  real  estate  located  in  Shiawassee  county,  and  also 
personal  estate  of  the  value  of  nineteen  hundred  dollars; 
that  he  was  indebted  in  a  large  amount  to  creditors,  and 
also  as  indorser  or  guarantor  upon  obligations  due  and  ow- 
ing by  Elmer  Bowlby  to  various  creditors;  that  he,  in  the 
exercise  of  his  duties  as  such  administrator,  after  the  allow- 
ance of  claims,  proceeded  to  pay  said  creditors,  selling 
the  personal  property,  paying  all  but  a  certain  mortgage 
of  the  State  Savings  Bank  of  Ovid,  leaving  in  his  hands, 
after  paying  his  fees  and  expenses,  the  sum  of  fifty-seven 
dollars  and  five  cents;  that  all  of  the  heirs  by  agreement 
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joined  in  a  deed  to  one  Theodore  May  of  the  land  covered 
by  the  said  mortgage  to  the  savings  bank,  subject  to  said 
mortgage;  that  all  the  other  lands  of  said  estate  have  re- 
mained in  his  possession  as  said  administrator;  that  defend- 
ant Elmer  Bowlby  was  indebted  to  the  said  estate  for  which 
complainant  brought  suit  and  recovered  judgment  in  Shia- 
wassee circuit  court,  and  recovered  judgment  from  said  de- 
fendant for  three  thousand  three  hundred  and  sixty-two  dol- 
lars and  sixty-two  cents,  and  costs  taxed  at  fifty-seven  dollars 
and  seventy  cents,  which  judgment  was  afterward  affirmed  by 
this  court  (Marvin  v.  Bowlby,  135  Mich.  640,  98  N.  W. 
399),  with  costs  taxed  at  sixty-one  dollars,  which  judgment, 
with  costs  and  interest,  is  still  owing  to  said  estate  by  said 
defendant  Bowlby;  that  said  defendant,  as  an  heir  at  law 
of  said  deceased  Jacob  Bowlby,  is  entitled  to  a  distribu- 
tive share  of  the  estate ;  that  said  defendant  and  his  wife 
have  given  a  mortgage  to  defendant  Almond  G.  Shepard 
for  six  hundred  dollars  upon  their  interest  in  part  of  the 
real  estate  of  said  decedent  to  secure  attorney's  fees  and  ex- 
penses of  litigation,  with  full  knowledge  of  the  fact  of 
defendant  Bowlby 's  indebtedness  to  said  estate,  and  was 
given  and  received  for  the  purpose  of  hindering  and  de- 
laying said  complainant  in  collecting  said  indebtedness,  and 
that,  with  the  same  intent  and  for  the  same  purpose,  said 
Bowlby  and  wife  gave  another  mortgage  for  eleven  hun- 
dred dollars  to  ^^'^  William  T.  Reed,  trustee,  upon  their 
interest  in  certain  other  lands  of  said  estate;  that  there 
are  no  funds  to  pay  the  expenses  complainant  incurred  in 
such  litigation,  and  that,  the  personal  estate  being  ex- 
hausted, to  pay  debts  it  will  be  necessary  to  sell  the  real 
estate,  and  said  mortgages  are  a  cloud  upon  the  title  thereto ; 
that  defendant  Bowlby  is  insolvent  and  has  no  property  to 
satisfy  the  said  judgments;  and  that  it  will  be  necessary 
to  apply  his  distributive  share  in  said  real  estate  upon  the 
same.  The  complainant  prays  that  the  aforesaid  mort- 
gages be  set  aside  as  clouds  upon  his  title  and  as  hindering 
and  delaying  the  sale  of  said  lands ;  that  the  distributive 
share  of  said  defendant  Bowlby  in  said  lands  be  applied  on 
said  judgments,  and,  if  necessary  to  ascertain  the  value  of 
such  share,  said  lands  may  be  sold. 

Defendant  Bowlby  and  wife  demurred  to  said  bill,  as 
did  also  defendant  Shepard,  alleging  as  grounds  of  de- 
murrer that,  as  a  judgment  creditor's  bill  or  as  a   bill  in 
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aid  of  execution,  it  does  not  comply  with  the  necessary  re- 
quirements of  law  and  practice;  that  it  appears  that  a 
probate  court  and  not  a  court  of  chancery  has  jurisdiction ; 
that  no  case  is  made  by  the  bill  entitling  the  complainant 
to  relief  in  equity.  From  an  order  overruling  these  de- 
murrers, these  defendants  have  appealed. 

The  bill  of  complaint  does  not  on  its  face  purport  to  be 
either  a  judgment  creditor's  bill  or  in  aid  of  execution. 
The  prayer  of  the  bill  based  upon  its  allegations  is  that 
certain  mortgages  be  set  aside  as  a  cloud  upon  complain- 
ant's title;  and  that  the  share  of  defendant  Bowlby,  as 
heir  in  the  real  estate  of  complainant's  decedent,  be  ap- 
plied upon  the  judgment  in  favor  of  the  estate  against  him, 
and  if  necessary,  the  real  estate  be  sold  for  that  purpose, 
the  share  not  being  otherwise  ascertainable. 

All  the  questions  raised  upon  these  demurrers  depend 
upon  the  main  proposition — whether  a  court  of  chancery 
will  assume  jurisdiction  to  authorize  the  application  of  a 
judgment  obtained  by  an  administrator  in  favor  of  an  es- 
tate against  an  insolvent  heir  at  law,  against  the  distributive 
^^^  share  of  such  heir  in  real  estate,  and  order  sale  of  the 
real  estate  for  that  purpose.  This  contention  is  not  without 
force,  especially  as  it  is  based  upon  the  claim  that  it  is  the 
only  way,  under  circumstances  similar  to  these  in  this 
case,  that  all  the  heirs  of  an  estate  may  share  equally  in 
the  estate  of  their  intestate  ancestor.  It  is  also  supported 
by  some  authority.  It  is  well  settled  that  real  estate  of 
the  intestate  decedent  descends  directly  to  the  heirs,  sub- 
ject, however,  to  the  payment  of  debts  and  expenses  of  ad- 
ministration. The  heir  does  not  take  an  absolute  title  to 
such  share  of  the  real  estate,  for  the  reason  that  all  of  the 
estate  is  subject  to  the  debts  of  the  decedent.  The  personal 
estate  must  first  be  exhausted,  and  then  so  much  of  the 
real  estate  as  may  be  necessary  to  satisfy  such  debts,  and 
the  title  of  the  lands  which  descended  to  the  heir  may  be 
completely  devested.  A  mortgagee  or  grantee  of  an  heir 
of  his  interest  in  such  real  estate  will  acquire  no  greater 
rights  than  those  possessed  by  the  heir. 

It  is  a  recognized  doctrine  that  the  distributive  sharft 
due  an  heir  from  personal  estate  may  be  applied  by  the 
administrator  in  payment  of  a  debt  due  the  estate  by  the 
heir.     The  case  of  Fiscus  v.  Moore,  121  Ind.  547,  23  N.  E. 
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362,  7  L.  R.  A.  235,  is  cited  in  support  of  complainant's 
contention  in  this  case,  that  the  same  rule  extends  to  the 
real  estate  of  an  heir.  In  that  case  all  the  real  estate  had 
been  regularly  sold  by  the  administrator  to  pay  debts  owing 
by  the  intestate,  and  a  surplus  over  remained  in  his  hands 
for  distribution.  One  of  the  heirs  was  indebted  to  the  estate 
for  much  more  than  his  distributive  share.  Moore,  the 
mortgagee  of  this  heir's  interest  in  the  real  estate,  secured 
an  order  requiring  the  administrator  to  pay  him  the  amount 
of  the  mortgage  debt  out  of  this  heir's  share  of  such  pro- 
ceeds. The  majority  of  the  court  held  that,  when  land 
was  converted  into  money,  it  became,  by  operation  of  law, 
money  assets,  subject  to  all  the  incidents  of  other  assets, 
regardless  of  the  source  from  which  they  arise ;  that  the 
claim  of  the  mortgagee  was  not  a  claim  to  an  interest  in 
the  assets  of  the  estate ;  that  the  mortgagee  had  no  greater 
249  rights  than  the  heir,  and  that  the  administrator  had 
the  right  to  apply  this  heir's  interest  in  this  fund  upon  his 
indebtedness  to  the  estate ;  that  to  hold  otherwise  would  de- 
prive the  other  heirs  of  their  right  to  an  equal  participa- 
tion in  the  estate. 

Koons  V.  Mellett,  121  Ind.  585,  23  N.  E.  95,  7  L.  R.  A. 
231,  was  a  case  where  the  funds  arising  from  the  sale  of 
real  estate  according  to  the  terms  of  a  will  were  in  the 
hands  of  the  administrator,  and  the  same  court  by  a  major- 
ity opinion  held  as  in  the  case  of  Fiscus  v.  ]\Ioore,  121  Ind. 
547,  23  N.  E.  362,  7  L.  R.  A.  235.  It  will  be  noted  that 
these  cases  were  not  in  accord  with  the  previous  decisions 
of  that  court:  See  INIilligan  v.  Poole,  35  Ind.  64;  Spray 
v.  Rodman,  43  Ind.  225;  Wilson's  Exr.  v.  Rudd,  19  Ind. 
101;  Simonds  v.  Harris,  92  Ind.  505;  Ballenger  v.  Drook, 
101  Ind.  172. 

In  the  majority  opinion  in  the  first  case  above  cited  the 
court  distinguished  between  cases  where  the  proceeding 
was  to  compel  tli^  payment  of  a  distributive  share  from 
the  cash  proceeds  of  the  real  estate  in  the  hands  of  an  ad- 
ministrator, where  tlie  heir  is  indebted  to  the  estate,  and 
an  attempt  by  a  tiirect  proceeding  to  charge  a  lien  upon 
the  real  estate  which  had  descended  to  tlic  heir:  Fiscus  v. 
Moore,  121  Ind.  547,  23  N.  E.  362.  7  L.  R.  A.  235. 

The  case  of  New  v.  New.  127  Ind.  576.  27  X.  Iv  154,  fol- 
lowed the  two  cases  above  discussed,  and  is  claimed  as  an 
authority  supporting  tlie  contention  of  complainant  in  the 
Am.  St.  Rep.,  Vol.  113—37 
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case  at  bar.  An  extract  from  the  opinion  will  show  what 
was  decided.  We  quote  from  page  586  et  seq. :  "In  the 
case  of  Fiscus  v.  Moore,  121  Ind.  547,  23  N.  E.  362,  7  L. 
R.  A.  235,  it  was  held  by  a  majority  of  this  court,  and  is 
now  the  settled  law  of  the  state,  that  a  debt  due  an  es- 
tate of  an  intestate  from  an  heir  may  be  retained  out  of 
his  distributive  share  of  the  surplus  proceeds  of  real  es- 
tate which  has  been  regularly  sold  in  order  to  make  assets 
to  pay  debts,  as  against  one  who  took  a  mortgage  pend- 
ing the  settlement  of  the  estate,  with  knowledge  of  the  in- 
debtedness. If  an  administrator  has  the  right  to  apply 
money  due  the  heir  for  his  share  of  the  real  estate,  which 
accidentally  comes  into  his  hands  by  reason  of  the  indi- 
visibility of  real  estate,  so  that  only  a  ^^^  sufficient  amount 
can  be  sold  to  pay  the  debts  of  the  estate,  by  reason  of 
which  indivisibility  the  administrator  is  compelled  to  sell 
all  the  land,  thereby  reserving  a  surplus  from  the  sale  of 
the  real  estate  for  the  payment  of  a  debt  due  the  estate, 
then  the  administrator  certainly  has  the  right  in  equity, 
in  case  no  sale  is  made  of  the  real  estate  by  which  a  sur- 
plus comes  into  his  hands,  to  have  the  interest  of  the  heir 
applied  to  the  payment  of  the  debt  due  the  estate.  In  that 
case  it  is  said:  'The  right  of  heirs  to  participate  equally  in 
the  estate  of  their  ancestor  is  superior  to  that  of  a  lienholder 
with  notice.' 

"This  recognizes  the  doctrine  that  there  exists  a  right 
to  have  an  equal  distribution  of  the  estate  between  heirs, 
devisees,  and  legatees,  and  for  that  purpose  there  exist,  in 
equity,  a  lien  and  right  to  have  such  a  portion  of  an  estate, 
whether  real  or  personal,  as  goes  to  the  heirs  applied  to 
the  payment  of  a  debt  due  from  the  heir  to  the  estate.  In 
the  case  at  bar  and  in  like  cases,  the  estate  vested  subject 
to  the  rights  of  the  widow,  and  the  testator  contemplated 
an  equal  distribution  of  such  portion  of  his  estate  as  re- 
mained at  the  death  of  the  widow  between  the  legatees, 
share  and  share  alike. 

"In  this  case  the  widow  had  full  power  to  use  such  por- 
tion of  the  estate  as  necessary  to  supply  her  wants  during 
her  life,  and  at  her  death  provision  was  made  for  an  equal 
distribution  of  the  estate  remaining  between  the  three 
children ;  before  her  death  one  obtains  a  portion  of  the 
funds  constituting  a  part  of  the  estate  and  executes  his 
aote  for  the  same,  which  becomes  a  part  of  the  assets  of 


Dec.  1905.]  Marvin  v.  Bowlby.  579 

the  estate.  The  portion  of  the  real  estate  which  George 
W.  took  by  the  will  was  subject  to  the  payment  of  the  judj?- 
ment  taken  for  the  portion  of  the  personal  estate  which  he 
had  obtained,  and  the  executor  had  the  right  to  have  it 
subjected  to  sale  to  pay  the  debt,  or,  in  the  partition  of  the 
real  estate,  the  other  devisees  had  the  right  to  have  it 
treated  as  an  advancement,  so  that  the  debtor  had  no  in- 
terest in  the  real  estate  except  the  amount  remaining  in 
excess  of  the  amount  of  the  judgment.  The  executor  hav- 
ing the  right  to  subject  the  land  to  the  payment  of  the 
judgment,  the  assignee  also  had  the  same  rights." 

The  assignee  in  this  instance  was  one  of  the  heirs  who, 
by  order  of  the  proper  court,  took  this  judgment  as  part 
of  his  distributive  share  of  the  estate.  Although  the  doc- 
trine contended  for  is  laid  down  in  the  opinion  above 
^^^  quoted  without  qualification  as  a  logical  sequence  to 
the  decision  in  the  case  of  Fiscus  v.  Moore,  121  Ind.  547, 
23  N.  E.  362,  7  L.  R.  A.  235,  yet  the  decision  seems  to  be 
based  upon  the  right  of  the  executor  to  subject  the  land 
to  the  payment  of  the  judgment  and  also  the  right  of  the 
other  heirs  in  a  partition  of  the  real  estate  to  have  this 
debt  treated  as  an  advancement.  In  Indiana  by  statute, 
a  judgment  duly  entered  becomes  a  lien  upon  the  real  es- 
tate of  the  debtor. 

In  Streety  v.  McCurdy,  104  Ala.  493,  16  South.  686,  it  is 
held  that  the  heirs  of  an  estate  have  an  equitable  lien  upon 
the  distributive  share  in  real  estate  of  an  heir  who  is  in- 
debted to  an  estate,  and  this  lien  is  superior  in  equity  to  all 
liens  of  grantees  or  creditors  of  said  heir,  and  may  be  en- 
forced in  equity  by  the  other  heirs,  or  the  administrator. 
That  court  says:  "This  view  is  apparently  at  war  with  the 
current  authority  in  the  other  states." 

In  Oxsheer  v.  Nave,  90  Tex.  568,  40  S.  W.  7,  37  L.  R.  A. 
98,  the  court  recognizes  also  the  conflict  among  authorities 
upon  the  proposition.  This  case  was  for  the  partition  of 
community  property  owned  by  plaintiff  and  his  deceased 
wife,  against  his  children,  and  asking  to  offset  the  indebt- 
edness of  a  son  to  said  community  estate  against  his  in- 
terest therein.  It  was  held  that  the  distributive  share  of 
an  insolvent  debtor  heir  in  the  real  estate  could  be  applied 
upon  his  indebtedness  to  the  estate.  The  court  said:  "Un- 
der our  statutes,  the  real  and  personal  estate  of  an  in- 
testate descend  alike  to  the  heirs,  charged  with  the  pay- 
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ment  of  debts  and  subject  to  administration  for  that  pur- 
pose. Both  the  real  and  personal  property,  when  admin- 
istered, are  subject  to  distribution  among  the  heirs  in  one 
proceeding.  The  debt  of  one  of  the  heirs  to  the  estate  is  a 
part  of  the  general  mass  of  property  subject  to  distribution, 
and,  if  such  heir  fail  to  pay  it,  if  more  than  his  share,  so 
much  of  it  as  amounts  to  the  value  of  his  share  should  be 
set  apart  to  him;  if  less  than  his  share,  it  should  be  taken 
by  him  in  satisfaction  of  that  share  as  far  as  it  will  go. 
This  principle  was  applied  in  Re  Akerman,  L.  R.  48  Ch. 
D.  212." 

In  this  case  the  court,  in  answer  to  the  argument  that 
^^^  the  rule  would  not  apply  to  real  estate  of  a  debtor  heir 
which  had  not  been  converted  into  money,  said :  ' '  We  ap- 
prehend that  this  makes  no  difference  in  principle,  for  the 
reason  that  the  equity  of  requiring  the  debtor  distributee 
is  the  same  whether  the  mass  to  be  distributed  consists  of 
property  or  money ;  and  it  is  within  the  power  of  the  courts 
of  equity  to  enforce  the  equity  as  well  in  one  case  as  in 
the  other Under  our  statutes  in  relation  to  the  es- 
tates of  deceased  persons,  a  conversion  of  the  property, 
both  real  and  personal,  may  become  necessary  upon  either 
of  two  contingencies:  1.  For  the  payment  of  debts;  and  2. 
In  order  to  bring  about  equality  in  the  final  distribution. 
In  principle  we  see  no  sound  distinction  between  the  two 
cases." 

Donaldson's  Estate,  158  Pa.  292,  27  Atl.  959,  was  an  ap- 
peal from  a  decree  dismissing  exceptions  to  an  auditor's 
report  in  partition  of  an  estate.  The  court  held  that  the 
equity  of  payment  of  an  heir's  debt  to  an  estate  runs  with 
the  land,  and  the  amount  of  the  heir's  indebtedness  may  be 
charged  upon  his  share  as  against  an  execution  creditor  with 
notice  that  the  same  would  be  charged  against  said  share 
as  for  an  advancement.  In  Gosnell  v.  Flack,  76  Md.  423,  25 
Atl.  411,  18  L.  R.  A.  158,  where  a  trustee  of  an  insolvent 
heir  claimed  the  distributive  share  by  right  of  his  deed  of 
trust,  it  was  held  that:  "The  right  to  a  distributive  share  is 
subordinate  from  the  beginning  to  the  distributee's  indebt- 
edness to  the  estate.  If  he  is  charged  with  the  indebted- 
ness, as  he  should  be,  he  can  only  receive  in  the  way  of  a 
distributive  share  what  remains  after  deducting  the  in- 
debtedness; in  other  words,  his  right  to  claim  any  portion 
of  the  estate  is  limited  to  that  portion,  if  any,  which  is  in 
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excess  of  what  he  owes  to  the  estate,  ....  and  that  the 
trustee  was  entitled  to  no  greater  rights  than  his  grantor." 

In  this  case  the  proceeds  of  this  estate  were  in  the  ad- 
ministrator's hands  for  distribution. 

The  foregoing  are  the  leading  authorities  to  which  our 
attention  has  been  called,  or  which  we  have  been  able  to 
find,  supporting,  or  tending  to  support,  complainant's  con- 
tention. The  leading  cases  holding  the  contrary  doctrine 
are: 

253  La  Foy  v.  La  Foy,  43  N.  J.  Eq.  206,  3  Am.  St.  Rep. 
302,  10  Atl.  266,  which  holds  that  the  debt  of  a  devisee 
is  not  a  charge  on  lands  devised  to  him  by  the  testator  in 
the  absence  of  language  in  the  will  making  such  debt  a 
charge.  The  court  says:  "The  devisee  of  lands  occupies 
no  such  relation  to  the  executor  as  that  which  exists  be- 
tween legatee  and  executor.  No  act  is  necessary  on  the 
part  of  the  executor  to  *t5ut  the  devisee  in  full  enjoyment 
of  the  estate  devised.  The  opportunity,  therefore,  could 
not  arise  for  the  executor  to  retain  the  debt  of  the  devisee 
to  the  estate  out  of  any  demand  which  the  devisee  might 
seek  to  enforce  against  the  executor.  If  such  a  charge  at- 
taches against  the  land  devised,  it  would  be  necessary  for 
the  executor  to  establish  it  by  proceedings  in  which  he  is 
the  actor.  After  diligent  search,  we  have  been  unable  to 
find  a  case  in  which  the  attempt  has  been  made  to  charge 
a  devisee  of  lands  with  a  debt  due  from  the  devisee  to  the 
testator  in  the  absence  of  language  in  the  testator's  will 

manifesting  the  purpose  of  the  testator  to  do  so In 

the  absence  of  language  in  the  testator's  will  to  that  effect, 
there  is  no  authority  for  charging  the  devisee's  debt  upon 
land  devised  to  him." 

In  Smith  v.  Kearney,  2  Barb.  Ch.  (N.  Y.)  533,  real  es- 
tate had  been  sold  to  carry  out  the  valid  provisions  of  a 
will,  and  funds  M'ere  in  the  hands  of  the  executor.  The 
creditors  and  assignees  of  an  heir  who  was  iiuk'hted  to  the 
estate,  and  who  had  ac(iuired  rights  in  tlu'  land  before 
sale,  claimed  the  distributive  share  of  sueli  debtor  heir  in 
such  fund.  After  indorsing  the  well-settled  doetriiu^  that 
as  to  legacies  the  distributive  share  of  a  legatee  debtor  to 
the  estate  in  the  hands  of  an  executor  may  b(^  ai)])lie(i  upon 
his  indebtedness,  the  learned  chancellor  said:  "Hut  in  re- 
lation to  the  proceeds  of  that  i)ortion  of  the  estate  which 
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descended  to  J.  C.  as  one  of  the  heirs  at  law  of  his  father, 
this  principle  of  the  equitable  retainer  does  not  apply. 
That  fund  was  not  placed  in  the  hands  of  the  executor  by 
the  will  of  the  testator,  as  personal  estate,  but  its  conver- 
sion was  merely  accidental It  is,  in  equity,  there- 
fore, still  to  be  considered  real  estate  and  as  in  no  way 
connected  with  the  fund  which  came  to  the  hand  of  the 
complainant  for  the  purposes  of  the  will." 

254  rpjjg  same  rule  has  always  obtained  in  Massachusetts. 
A  leading  case  is  Dearborn  v.  Preston,  7  Allen  (^lass.), 
192,  where  an  ancestor  devised  his  real  estate  equally  to 
his  three  sons.  One  of  these  sons  afterward  conveyed  his 
interest  to  the  other  two,  and  one  of  these  conveyed  his 
interest  to  a  third  party,  who  thereby  became  o\yner  of 
an  undivided  one-half  interest  in  said  real  estate  and  by 
petition  asked  partition  thereof.  The  son  who  held  the 
other  one-half  interest  claimed  that  his  brother,  when  he 
conveyed  to  petitioner,  did  not  own  a  one-half  interest,  that 
the  interest  devised  to  him  was  chargeable  with  an  indebt- 
edness he  owed  his  ancestor  at  the  time  of  his  decease.  The 
court  says:  "The  rule  of  law  upon  the  subject  is  so  well 
known  and  established  that  there  can  be  no  doubt  of  the 
legal  right  of  a  devisee  of  real  estate  to  take  and  hold  it 
absolutely,  free  from  any  lien  or  charge  or  encumbrance  as 
security  for  anything  which  he  owed  to  the  testator  and 
may  still  owe  to  his  legal  representatives.  It  was  very  early 
determined  that,  in  the  division  among  the  heirs  of  the  real 
estate  of  a  person  who  died  intestate,  no  deduction  would 
be  made  from  the  share  of  any  one  of  them  for  or  on  ac- 
count of  any  debt  due  from  him  to  the  intestate ;  and  that 
there  was  no  lien  or  charge  in  any  form  subsisting  upon 
huch  share  as  security  for  such  debt  or  which  could  in  any 
way  be  enforced  toward  the  payment  of  it:  Procter  v. 
Newhall,  17  Mass.  81.  The  judgment  of  this  court  in  the 
case  of  Hancock  v.  Hubbard,  19  Pick.  (Mass.)  167,  de- 
clared and  reaffirmed  the  same  doctrine.  And  these  de- 
cisions have  never  been  doubted  or  brought  into  question, 
but  ever  since  they  were  promulgated  have  been  uniformly 
received  and  recognized  as  true  and  undoubted  expositions 
of  the  law.  The  rights  of  the  devisees  to  real  estate,  or  to 
any  share  or  interest  therein  specifically  devised  to  them, 
depend,  and  are  obviously  to  be  determined,  upon  the  same 
principle The  testator  may    prescribe    at    his  own 
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pleasure  the  terms  of  his  gift,  and  if  he  desires  and  in- 
tends to  do  so,  he  may  charge  and  encumber  the  estate 
devised  with  the  duty  and  obligation  of  paying  any  debt 
which  shall  remain  due  from  the  devisee  to  the  testator  at 
the  time  of  his  decease.  His  omission  to  impose  any  such 
condition  unequivocally  evinces  an  intention  to  make  his 
gift  absolute  and  unconditional.  And  it  is  a  plain  and 
^^'^  unavoidable  consequence  of  an  unrestricted  and  abso- 
lute devise,  that  the  estate  devised  comes  to  the  devisee 
entirely  free  from  any  encumbrance,  or  liability  to  be  in 
any  part  appropriated  to  the  payment  or  discharge  of  any 
debt  which  was  due  from  him  to  the  testator." 

The  doctrine  that  such  indebtedness  is  no  lien  or  charge 
upon  the  real  estate  of  the  debtor  heir  is  applied  in  Ten- 
nessee; but,  in  order  to  make  it  a  lien,  the  administrator 
must  become  an  actor  in  a  proper  proceeding:  Mann  v. 
Mann,  12  Heisk.  (Tenn.)  245;  Towles  v.  Towles,  1  Head 
(Tenn.),  601.     See,  also.  Sartor  v.  Beaty,  25  S.  C.  293. 

It  is  a  recognized  doctrine  that  the  distributive  share 
derived  from  personal  property  of  an  heir  indebted  to  an 
estate  may  be  retained  by  the  administrator  in  payment 
of  such  debt.  This  same  doctrine  has  also  been  applied 
to  a  debtor  legatee  by  an  unbroken  line  of  authorities  from 
the  earliest  English  decisions  to  the  present  time.  The 
doctrine  is  founded  upon  principle  as  well  as  upon  author- 
ity. It  is,  in  fact,  the  collection  of  a  debt  due  the  estate. 
Personal  estate  is  assets  in  the  hands  of  the  administrator. 
He  is  required  by  law  to  convert  personal  property  into 
money;  to  collect  all  debts  due  the  estate  from  all  debtors, 
including  heirs.  The  heir  has  no  title  or  claim  to  personal 
estate  except  a  distributive  share  in  the  surplus  after  pay- 
ment of  debts   and   expenses   of  administration. 

No  such  doctrine  has  prevailed  as  to  real  estate.  The 
title  to  the  real  estate  vests  in  the  heir  at  the  date  of  the 
death  of  the  ancestor.  Real  estate  is  not  assets  in  the  hands 
of  a  personal  representative,  and,  unless  otherwise  cliarged 
by  the  terms  of  a  will,  is  subject  only  to  the  contingency 
of  a  sale  of  so  much  thereof  as  may  be  necessary  to  pay 
the  debts  of  the  estate  in  case  there  is  not  sufficient  per- 
sonal estate  for  that  purpose.  This  statutory  contingency 
is  a  modification  of  tlie  common  law,  and  no  sale  of  real 
estate  to  pay  debts  of  the  estate  could  be  made  before  this 
modification.     It  has  been  held  repeatedly,  not  only  that  no 
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sale  of  real  estate  can  be  made  except  for  this  purpose, 
but  also  that  only  so  much  of  the  real  estate  can  be  sold  as 
may  be  necessary  for  that  purpose,  ^'^^  and  that,  where  be- 
cause of  the  indivisibility  of  real  estate  the  whole  must  he 
sold,  the  surplus  by  the  doctrine  of  equitable  conversion 
is  considered  as  real  estate,  and  as  such  goes  to  the  heirs. 
There  is  one  recognized  exception  to  the  general  rule  above 
stated.  Indebtedness  of  the  heir  to  the  estate  which  may 
be  held  as  an  advancement  may  be  considered  in  the 
division  of  real  estate  among  heirs.  The  recent  cases 
cited  as  supporting  complainant's  contention  are  not 
based  upon  authority.  The  case  of  Oxsheer  v.  Nave, 
90  Tex.  568,  40  S.  V.  7,  37  L.  R.  A.  98,  is  the  only 
one  which  goes  to  the  full  extent  claimed  by  complainant, 
and  that  case  is  based  upon  the  argument  in  the  case  of 
In  re  Akerman,  wherein  the  court  expressly  stated:  "I  am 
not  deciding  a  case  where  there  is  a  mere  gift  of  real  es- 
tate  But  here  I  am  dealing  with  a  case  such  as  I 

have  mentioned,  with  a  general  fund  made  up  of  proceeds 
of  sale  of  real  estate,  and  proceeds  of  conversion  of  per- 
sonal estate." 

The  other  cases  relied  upon  are  where  surplus  from  the 
real  estate  has  been  in  the  hands  of  the  personal  repre- 
sentative for  distribution,  and  the  doctrine  of  equitable  con- 
version has  not  been  recognized,  or  where  some  statutory 
provision  has  influenced  the  decision.  The  great  weight 
of  the  authorities  holds  the  contrary  doctrine.  We  there- 
fore hold  that  the  distributive  share  of  the  real  estate  of  an 
heir,  debtor  to  the  estate  of  his  ancestor,  is  not  chargeable 
with  such  indebtedness,  either  as  against  the  land  or  the 
proceeds  of  the  sale  thereof  in  the  hands  of  the  adminis- 
trator; that  such  indebtedness  is  to  be  collected  by  pro- 
ceedings brought  the  same  as  for  collecting  any  other  in- 
debtedness due  the  estate. 

The  demurrers  were  well  taken,  and  the  order  overrul- 
ing the  same  is  set  aside,  and  a  decree  will  be  entered  in 
this  court  sustaining  the  demurrers  and  dismissing  com- 
plainant's bill  for  want  of  equity,  with  costs  to  defendants 
of  both  courts. 

Moore,  C.  J.,  and  Carpenter,  Blair  and  Hooker,  JJ.,  con- 
curred.   

The  Liability  of  Heirs  or  Devisees  for  the  debts  of  their  ancestor  is 
the  subject  of  a  recent  monographic  note  to  Crawford  v.  Turner,  112 
Am.  St.  Eep.  1017-1027. 
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DAVIS  V.  I\rc]\IILLAN. 

[142  Mich.  391,  105  N.  W.  862.] 

MALICIOUS  PROSECUTION — Excessive  Damages. — Tn  an  ac- 
tion for  malicious  prosecution  for  obtHining  money  under  false  pre- 
tenses, if  it  is  shown  that  the  plaintiff  retains  jiroperty  which  he 
obtained  from  the  defendant  by  means  of  a  representation  which, 
though  not  proven  false,  has  led  the  defendant  to  believe  a  false- 
hood, and  to  permit  the  plaintiff  to  retain  the  property,  a  verdict  of 
four  thousand  dollars,  most  of  which  is  for  mortification  suffered 
and  for  wounded  feelings,  is  excessive,      (pp.  586,  587.) 

MALICIOUS  PROSECUTION.— To  Make  Advice  of  Counsel 
a  defense  to  an  action  for  malicious  prosecution,  it  must  be  sliown 
that  the  advice  was  sought  and  acted  upon  in  good  faith  after  a 
full  disclosure  of  all  of  the  material  facts.  If  the  defendant  did  not 
state  to  counsel  fully,  accurately  and  truly  the  pretense  that  was 
made,  the  advice  of  counsel  is  no  defense,     (p.  587.) 

MALICIOUS  PROSECUTION.— Burden  of  Proving  Want  of 
Probable  Cause  in  malicious  prosecution  cases  is  upon  the  plaintiff. 
(p.  587.) 

MALICIOUS  PROSECUTION— Want  of  Probable  Cause.— Dis- 
charge of  one  accused  of  crime  lias  not  of  itself  any  tendency  to 
show  want  of  probable  cause  for  instituting  the  prosecution,  (p. 
594.) 

MALICIOUS  PROSECUTION— Probable  Cause— Question  for 
Jury. — If  plaintiff,  in  an  action  for  malicious  prosecution,  shows  his 
arrest  and  discharge,  the  failure  of  the  defendant  to  accurately  state 
the  pretense  to  his  counsel,  and  the  relations  theretofore  sustained 
by  ^he  parties,  the  question  of  probable  cause  is  for  the  jury  to  de- 
tennine.     (p.  594.) 

MALICIOUS  PROSECUTION— Malice— Want  of  Probable 
Caase — Proof. — Malice,  as  well  as  probable  cause,  must  be  shown  in 
an  action  for  malicious  prosecution;  but  malice  may  be  deducible 
frjm  the  facts  and  circumstances  surrounding  the  transaction,  and 
is  inferable  from  want  of  probable  cause,     (p.  595.) 

MALICIOUS  PROSECUTION  —  Malice  —  Probable  Cause.— In 
8fl  action  for  malicious  prosecution,  evidence  that  one  of  the  de- 
fendants urged  his  brother  to  cause  the  arrest  of  tlie  plaintiff  presents 
'-.  question  for  tiie  jury  to  determine  his  connection  with  the  trans- 
4ction.     (p.  595.) 

D.  C.  Rexford,  for  the  api)ellants. 

J.  C.  Smith  and  0.  Kirchner,  for  the  appellee. 

^^  IIOOKKR,  J.  The  plaintiff's  declaration  charges  a  ma- 
licious prosecution.  Upon  the  trial  of  the  cause  he  recov- 
ered a  verdict  of  four  thousand  dollars  damages.  Judg- 
ment followed,  and  the  defendants  have  ai)pealed. 

The  action  is  based  upon  plaintiff's  arrest  on  a  charge 
of  false  pretenses,  wherein  it  was  claimed  that  he  had  falsely 
represented    to    Michael    McMillan,    secretary,    that    Kirby, 


586  American  State  Reports,  Voi*.  113.      [Michigan, 

president  of  the  Detroit  Boat  Works,  had  authorized  plain- 
tiff's brother  to  take  certain  tools  and  stock  of  said  boat 
works  away,  thereby  obtaining  the  same  with  intent  to 
cheat  and  defraud.  Upon  the  examination  the  pretense 
proven  was,  not  that  Kirby  had  told  plaintiff's  brother  to 
take  the  articles,  but  that  plaintiff's  brother  had  told  plain- 
tiff that  Kirby  had  given  such  permission.  Being  unable 
to  show  that  plaintiff's  brother  had  not  so  told  plaintiff, 
the  prosecuting  attorney  advised  plaintiff's  discharge,  which 
the  justice  ordered.  There  was  apparently  no  dispute  that 
the  property  was  obtained  by  this  ^^^  representation  and 
removed  from  the  state ;  and  it  is  proved,  and  not  disputed 
by  evidence,  that  Kirby  did  not  give  such  permission,  and 
it  is  a  case  where  apparently  the  plaintiff  has,  by  (unin- 
tentionally or  otherwise)  leading  McMillan  to  believe  an 
untruth,  obtained  and  keeps  valuable  property  worth  up- 
ward of  two  thousand  dollars  not  belonging  to  him,  and 
has  also  recovered  a  verdict  and  judgment  for  four  thou- 
sand dollars  and  costs  by  way  of  damages  for  malicious 
prosecution.  A  former  verdict  for  two  thousand  eight  hun- 
dred dollars  was  set  aside  upon  two  grounds,  one  of  which 
was  that  the  damages  were  excessive.  A  motion  for  a 
similar  order  upon  the  same  grounds  was  denied  after  this 
trial ,  the  court  stating  that  he  was  not  prepared  to  say  that 
the  verdict  was  one  to  shock  the  judicial  conscience.  In 
this  we  do  not  concur.  There  was  evidence  in  the  case 
that  the  complaint  was  made  upon  the  advice  of  counsel, 
and  with  the  approval  of  the  public  magistrate.  It  is  true 
that  the  pretense  as  stated  to  counsel,  and  alleged  in  the 
complaint  and  warrant,  was  not  technically  correct,  per- 
haps it  should  be  said  not  substantially  correct,  yet  the 
fact  remains  that,  so  far  as  this  record  shows,  it  justifies  the 
belief  that  the  plaintiff  secured  property  by  leading  the 
defendant  Michael  McMillan  to  believe  a  falsehood,  and  that 
while  asserting  innocence  he  is  retaining  the  fruits  of  his 
representation.  Hence,  though  technically  the  prosecution 
for  the  particular  pretense  may  have  been  without  probable 
cause,  it  is  inferable  that  there  was  a  substantial  reason 
for  believing  that  the  plaintiff  had  unjustly  and  deceit- 
fully obtained  the  property  with  intent  to  cheat  and  de- 
fraud. Under  these  circumstances,  the  liberality  of  the  jury 
is  remarkable,  especially  as  most  of  the  damages  must  have 
been  for  mortification  and  wounded  feelings.     This  liber- 
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ality  may  perhaps  be  accounted  for,  in  a  measure  at  least, 
by  the  fact  that  this  was  a  second  trial,  and  the  proneness 
of  juries  to  make  such  fact  an  element  of  damages  (which 
they  have  no  right  to  do)  and,  second,  to  the  conduct  of  the 
case. 

Was  there  a  question  for  the  jury  in  the  matter  of  prob- 
able ^**  cause?  Defendants'  counsel  say  that  there  was 
not,  for  the  reason  that  they  acted  upon  the  advice  of 
counsel,  which  is  a  complete  justification.  To  take  such  a 
complete  defense,  it  is  necessary  that  the  advice  be  sought 
and  acted  upon  in  good  faith,  and  that  a  full  disclosure  of 
all  material  facts  be  made  to  counsel.  In  this  case  the  point 
is  made  that  defendants  did  not  state  truly,  fully  and  ac- 
curately the  pretense  that  was  made.  The  pretense  actu- 
ally made  was  that  plaintiff's  brother  told  him  that  Kirby 
had  assented  to  the  project.  That  stated  to  counsel  was 
that  plaintiff  had  stated  that  Kirby  had  done  so.  To  jus- 
tify the  conclusion  that  the  latter  statement  was  false,  it 
was  sufficient  to  show  that  Kirby  did  not  assent,  but  that 
showing  would  not  necessarily  indicate  that  the  former 
representation  was  false,  and  the  court  could  not  there- 
fore properly  say  that  counsel's  advice  was  based  upon  a 
full  and  accurate  statement  of  the  material  facts,  although 
satisfied  that  the  omission  or  misstatement  was  an  inno- 
cent and  unintentional  one,  and  notwithstanding  a  con- 
viction that  the  plaintiff's  act  was  criminal  in  fact.  It 
was,  therefore,  not  the  duty  of  the  court  to  take  the  case 
from  the  jury  upon  that  ground  in  defendants'  favor.  It 
does  not  necessarily  follow  from  this  alone  that  the  court 
should  not  have  directed  the  jury  to  find  a  verdict  for  the 
defendants. 

The  burden  of  proving  want  of  probable  cause  in  mali- 
cious prosecution  cases  is  upon  the  plaintiff.  Hence,  it 
is  ordinarily  necessary  for  the  plaintiff'  to  show  circum- 
stances from  which  it  may  be  legitimately  inferable.  The 
gist  of  the  offense  charged  in  this  instance  was  that  the 
plaintiff  by  falsely  and  deceitfully  causing  defendants  to 
believe  that  Kirby  had  authorized  or  consented  to  the  re- 
moval of  this  property,  which  they  had  no  other  right  to 
remove,  fraudulently  obtained  the  same  with  intent  to  cheat 
and  defraud  the  Detroit  Boat  Works.  If  it  can  be  said 
that  the  facts  reasonably  justified  the  defendants  in  the 
honest  belief  that  the  plaintiff  had  committed  the  offense 
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of  obtaining  said  property  by  a  false  and  deceitful  ^^'^  state- 
ment of  his  authority,  they  cannot  be  said  to  have  made 
the  complaint  without  probable  cause,  and  this  would  be 
so  notwithstanding  the  fact  that  the  papers  when  drawn 
did  not  accurately  state  the  pretense,  and  the  further  fact 
that  the  failure  to  correctly  set  up  the  pretense  was  or  may 
have  been  due  to  Michael  McMillan's  inaccuracy  of  state- 
ment. It  has  been  frequently  held  that  an  acquittal  does 
not  necessarily  show  want  of  probable  cause.  It  is  doubt- 
ful if  the  converse  has  ever  been  held;  for,  if  it  were,  it 
would  seldom  be  safe  to  institute  criminal  proceedings,  as 
conviction  must  always  be  an  uncertainty  under  the  rule 
of  reasonable  doubt,  and  the  proceeding,  being  for  the 
avowed  purpose  of  ascertaining  whether  a  person  is  guilty 
or  not,  necessarily  implies  a  degree  of  uncertainty  in  the 
institution  of  the  proceedings.  In  19  American  and  Eng- 
lish Encyclopedia  of  Law,  second  edition,  page  665,  the 
author  of  the  subject  states  that  some  cases  hold  that  ac- 
quittal is  not  alone  prima  facie  or  per  se  sufificient  evidence 
of  want  of  probable  cause,  and  expresses  the  opinion  that 
the  better  doctrine  is  that  it  is  (alone)  no  evidence  what- 
ever of  want  of  probable  cause. 

We  have  two  cases  from  which  it  may  have  been  in- 
ferred that  the  Michigan  rule  is  that  a  discharge  by  the 
magistrate  is  prima  facie  proof  of  want  of  probable  cause, 
but  neither  of  them  is  conclusive  of  the  point.  In  Perry 
v.  Sulier,  92  Mich.  72,  52  N.  W.  801,  Mr.  Justice  Grant  said : 
"The  fact  of  discharge  upon  the  examination  is  not  of 
itself  conclusive  evidence   of  want   of  probable   cause." 

In  Rankin  v.  Crane,  104  Mich.  6,  61  N.  W.  1007,  he  again 
stated:  "A  prima  facie  case  may  be  made  by  showing  a 
plaintiff's  discharge,  but  it  is  not  conclusive." 

There  was  no  occasion  to  determine  whether  the  dis- 
charge was  prima  facie  evidence  and  the  gist  of  the  hold- 
ing was  that  it  was  not  only  conclusive ,  but  that  even 
if  it  were  prima  facie  evidence  that  the  evidence  conclu- 
sively showed  the  want  of  probable  cause,  and  it  is  there- 
fore at  least  open  to  doubt  if  the  court  intended  to  ^****  do 
more  than  imply  a  possibility  that  it  might  be  the  rule 
without  denying  it.  While  it  is  pretty  generall}'  held  that 
acquittal  upon  the  merits  is  not  evidence  of  probable  cause, 
the  court  would  doubtless  have  discussed  the  cases  upon 
the  subject,  had  it  been  considered  a  crucial  question  in 
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the  case.  We  are  therefore  warranted  in  considering  it 
an  open  question.  There  is  some  inharmony  in  the  de- 
cisions elsewhere  as  to  whether  a  discharge  by  an  examining 
magistrate  is  prima  facie  evidence  of  a  want  of  probable 
cause;  a  distinction  being  drawn  between  the  two  upon  the 
ground  that  the  question  of  probable  cause  is  the  very 
question  to  be  determined  by  the  magistrate,  while  the  de- 
cision in  the  trial  court  does  not  turn  on  that  question. 
That  is  suggested  by  the  West  Virginia  court  in  the  case 
of  Vinal  v.  Core,  18  W.  Va.  1.  It  is  there  recognized  to 
be  but  slight  evidence,  and  the  rule  seems  to  have  been 
approved  upon  the  somewhat  doubtful  ground  that  it  is 
incumbent  on  the  plaintiff  to  prove  a  negative.  A  more 
rational  rule  is  that  an  act,  not  that  of  the  defendant,  can- 
not be  evidence  to  bind  him.  He  is  not  a  party  to  the 
criminal  proceeding,  can  offer  no  evidence  to  influence  the 
magisterial  conclusion  or  decision,  and  the  rule  laid  down 
in  the  case  of  Apgar  v.  Woolston,  43  N.  J.  L.  57,  commends 
itself  to  us,  viz.,  that  a  discharge  not  brought  about  by  the 
procurement  of  the  defendant,  nor  attended  by  circum- 
stances involving  the  conduct  of  the  defendant  which  of 
themselves  indicate  a  want  of  probable  cause,  is  no  evi- 
dence of  a  want  of  probable  cause.  Even  in  such  instances 
it  is  obvious  that  it  is  the  attendant  circumstances,  rather 
than  the  fact  of  the  discharge,  that  tend  to  prove  the  point. 

Of  course,  the  fact  of  discharge  is  admissible  for  another 
purpose,  viz.,  to  show  the  termination  of  the  prosecution, 
which  is  usually  a  necessary  condition  precedent  to  a  suit 
for  malicious  prosecution :  Brand  v.  Hinchman,  68  IMich. 
590,  13  Am.  St.  Rep.  362,  36  N.  W.  664;  Phillips  v.  Village 
of  Kalamazoo,  53  Mich.  33,  18  N.  W.  547.  We  think  it 
can  safely  be  said  that  the  weight  of  authority  denies  the 
rule  that  discharge  by  a  magistrate  upon  request  of  the 
prosecuting  attorney  is  prima  facie  evidence  of  want  of 
probable  cause. 

'^^'^  The  case  upon  which  the  contrary  doctrine  appears 
to  rest  is  Nicholson  v.  Coghill.  6  Dowl.  &  K.  1.3,  4  Harn. 
&  C.  21,  decided  in  the  king's  bench  in  the  time  of  George 
IV,  A.  D.  1825.  in  which  Ilolroyd,  J.,  makes  the  statement 
as  supporting  his  view  in  tluit  case:  "It  has  been  long 
held  in  actions  for  malicious  prosecutions  that  evidence  of 
the  grand  jury,  having  thrown  out  the  bill,  .justifies  tlie  in- 
ference of  the  want  of  probable  cause,  and  that  it  is  for 
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the  prosecutor  to  rebut  that  inference  by  contrary  proof 
on  his  part." 

No  such  point  was  involved,  for  the  reason  that  the  suit 
was  based  upon  a  civil  action,  which  was  voluntarily  with- 
drawn by  the  prosecutor,  who  had  absolute  control  of  the 
matter,  thus  bringing  the  ease  within  the  exception  men- 
tioned in  the  New  Jersey  case  hereinbefore  cited.  More- 
over, the  decision  was  not  unanimous.  Two  early  Ameri- 
can cases  are  supposed  to  have  followed  the  Nicholson  case 
(6  Dowl.  &  R.  13;  4  Barn.  &  P.  21).  These  are  Secor  v. 
Babcock,  2  Johns.  (N.  Y.)  203,  which,  when  examined,  will 
be  found  to  fall  short  of  stating  such  a  principle,  and  the 
case  of  Johnston  v.  Martin,  3  Murph.  (N.  C.)  248.  There 
it  is  said:  "Whether  there  be  probable  cause  for  the  prose- 
cution must  depend  on  all  the  circumstances  of  the  case,  but 
that  which  indicates  its  absence  most  strongly  is  the  dis- 
charge by  the  magistrates,  after  a  full  and  fair  examina- 
tion of  the  evidence." 

Thus  a  discharge  upon  a  hearing  of  the  merits  is  appar- 
ently given  much  greater  effect  than  that  of  prima  facie 
evidence,  a  doctrine  that  is  believed  to  be  generally  dis- 
approved to-day.  These  two  cases  seem  to  have  "blazed 
a  trail"  for  others  to  follow.  Thus,  in  1829,  the  supreme 
court  of  Tennessee  followed  the  Carolina  case,  citing  no 
other  authority:  Williams  v.  Norwood,  2  Yerg.  (Tenn.) 
329.  In  1881  the  case  of  Vinal  v.  Core,  18  W.  Va.  1,  was 
decided.  This  case  rests  upon  the  Nicholson  Case  (6  Dowl. 
&  R.  13,  4  Barn.  &  P.  21),  the  Carolina  case  re-enforced 
by  three  later  Carolina  cases,  viz.,  Plummer  v.  Gheen,  3 
Hawks  (N.  C),  66,  14  Am.  Dec.  572,  Bostick  v.  Rutherford, 
4  Hawks  (N.  C),  83,  and  Johnson  v.  3»8  Chambers,  32  N. 
C.  287,  and  the  case  from  Tennessee  above  stated. 

It  is  noticeable  that  in  Bostwick  v.  Rutherford,  4  Hawks 
(N.  C.),  83,  the  correctness  of  the  doctrine  of  the  earlier 
cases  was  questioned.  Hall,  J.,  saying:  "I  am  not  disposed 
to  disturb  the  case  of  Johnston  v.  Martin,  3  Murph.  (N.  C.) 
248."  It  was  questioned  later  by  the  same  court,  which 
said  of  it:  "The  correctness  of  this  position  is  questionable, 
the  innocence  of  the  plaintiff  does  not  prove  the  absence  of 
probable  cause,  and  the  decision  conflicts  with  English  au- 
thorities, as  appears  from  Purcell  v.  Macnamara,  9  East, 
361":  McRae  v.  Oneal,  2  Dev.   (N.  C.)   166. 
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This  was  severe  treatment  by  the  court  which  made  the 
decision.  On  the  other  hand,  a  case  in  Massachusetts  de- 
cided in  1831  lays  down  the  following:  "The  want  of 
probable  cause  is  the  essential  ground  of  this  action.  Other 
things  may  be  inferred  from  this;  but  this  cannot  be  in- 
ferred from  anything  else.  It  must  be  established  by  posi- 
tive and  express  proof.  It  is  not  enough  to  show  that 
the  plaintiff  was  acquitted  of  the  charge  preferred  against 
him,  or  that  the  defendant  abandoned  the  prosecution.  But 
the  onus  probandi  is  upon  the  plaintiff  to  prove  affirma- 
tively, by  circumstances  or  otherwise,  as  he  may  be  able, 
that  the  defendant  had  no  ground  for  commencing  the 
prosecution:  See  the  above  citations;  also  Purcell  v.  ]\Iac- 
namara,  1  Camp.  199,  9  East,  361 ;  Sykes  v.  Dunbar,  1 
Camp.  202,  note ;  Incledon  v.  Berry,  1  Camp.  203,  note ; 
Wallis  V.  Alpine,  1  Camp.  204,  note;  Shock  v.  McChesney, 
4  Yeates  (Pa.),  507,  2  Am.  Dec.  415";  Stone  v.  Crocker,  24 
Pick:   (Mass.)   81. 

The  case  of  Apgar  v.  Woolston,  43  N.  J.  L.  57,  has  been 
cited.  It  is  there  said:  "In  the  treatises  on  evidence  the 
rule  is  laid  down  without  qualification  that,  in  order  to 
show  that  the  criminal  prosecution  was  groundless  and  with- 
out probable  cause,  it  is  not  sufficient  to  show  that  the 
bill  being  preferred  was  thrown  out  by  the  grand  jury:  2 
Starkie  on  Evidence,  494;  3  Phillips  on  Evidence,  571;  2 
Greenleaf  on  Evidence,  sec.  455.  In  Nicholson  v.  Coghill, 
6  Dowl.  &  R.  13,  4  Barn.  &  C.  21,  Holroyd,  J.,  is  reported  to 
have  said  that  it  had  ^®®  been  held  that  evidence  of  the 
bill  having  been  thrown  out  by  the  grand  jury  is  sufficient 
to  warrant  an  inference  of  the  absence  of  probable  cause. 
This  remark  was  made  in  an  action  for  malicious  arrest  in 
a  civil  suit,  where  the  defendant  was  himself  an  actor  in 
discontinuing  the  action,  and  which  was  expressly  distin- 
guished by  Abbott,  C.  J.,  on  that  circumstance,  from  casos 
where  the  prosecution  was  on  a  criminal  charge.  I  have 
not  been  able  to  find  any  case  in  the  English  courts  in 
which  such  a  decision  was  made,  or  in  which  any  obser- 
vation to  that  effect  was  made  by  any  other  English  judge. 
I  am  aware  that  there  are  eases  in  the  courts  of  this  coun- 
try entitled  to  the  greatest  respect  in  which  it  has  been 
held  that  the  failure  of  the  grand  jury  to  indict  is  prima 
facie  evidence  of  the  want  of  probable  cause.  But  there 
are  also  decisions  of  the  courts  of  our  sister  states,  en- 
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titled  to  equal  respect,  holding  the  contrary;  and  I  think 
the  doctrine  laid  down  by  Starkie,  Phillips  and  Greenleaf 
is  founded  on  sound  principles  of  law,  and  is  consistent  with 
public  policy." 

In  the  ease  of  Israel  v.  Brooks,  23  111.  575,  Breese,  J., 
said  of  a  charge:  "As  the  onus  of  proving  a  negative — the 
absence  of  probable  cause — is  thrown  upon  the  plaintiff, 
slight  evidence  will  usually  suffice  for  such  purpose.  But 
the  evidence  of  a  uniform  good  character  up  to  the  time  of 
the  charge  is  something  more  than  slight  evidence,  and 
the  plaintiff  should  have  the  benefit  of  it.  If  known  to 
the  prosecutor,  what  single  fact  is  better  calculated  to 
weaken  a  belief,  he  being  a  prudent  and  cautious  man,  in 
the  guilt  of  the  suspected  party?  On  the  other  hand,  his 
bad  character  may  be  shown  by  the  defense,  as  good  ground 
for  augmenting  a  suspicion  against  him.  We  know,  in  no 
actions  save  criminal  prosecutions  and  actions  for  defama- 
tion can  the  character  of  the  party,  as  a  general  rule,  be 
inquired  into,  but  in  such  a  case  as  this,  there  seems  to  be 
great  propriety  in  permitting  it,  for  the  reasons  here  given. 

"We  do  not  consider  it  necessary  to  pass  upon  all  the 
instructions  given  by  the  court  for  the  plaintiff,  or  refused, 
as  asked  by  the  defendant.  Those  on  the  part  of  the  plain- 
tiff, with  some  inaccuracies  in  their  frame,  stated  the  law. 
The  second  instruction  did  not  state  the  law,  and,  in  our 
judgment,  announces  a  principle  of  the  most  dangerous  char- 
acter. It  is  this:  '*^**  'That  the  discharge  of  the  plaintiff 
by  the  examining  magistrate  is  prima  facie  evidence  of  the 
want  of  probable  cause,  and  sufficient  to  throw  upon  the 
defendant  the  burden  of  proving  the  contrary.' 

"As  stated  on  the  argument,  this  instruction  is  copied 
verbatim  from  2  Greenleaf  on  Evidence,  section  455.  He 
cites  Secor  v.  Babcock,  2  Johns.  (N.  Y.)  203.  That  case 
decides  no  such  principle.  It  is  a  per  curiam  opinion,  and 
is  as  follows:  'The  justice  had  power,  on  examination  of  a 
charge  of  suspicion  of  felony,  or  of  having  stolen  goods, 
to  dismiss  the  plaintiff  below,  if  he  was  satisfied  there  was 
no  ground  for  the  suspicion.  The  acquittal  was  lawful, 
and  there  was  sufficient  ground  for  a  suit  for  a  malicious 
prosecution.     The  judgment  below  must  be  affirmed.' 

"The  court  does  not  presume  to  say  that  by  the  dis- 
charge of  the  accused,  by  the  examining  magistrate,  a  suffi- 
cient ground  for  a  malicious  prosecution  was  established 
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as  showing  a  want  of  probable  cause.  The  court  does  not 
say  that  by  reason  of  the  discharge  a  want  of  probable 
cause  is  to  be  inferred,  nor  anj^thing  like  it.  Greenleaf 
also  refers  to  Johnston  v.  Martin,  3  Murph.  (N.  C.)  248, 
and  Bostick  v.  Rutherford,  4  Hawks  (N.  C),  83,  where 
the  doctrine  is  there  distinctly  stated  in  the  language  of 
this  instruction.  No  authority  or  good  reasoning  is  ad- 
duced to  support  it,  and  these  cases  stand  alone,  justify- 
ing such  a  principle. 

"To  what  does  it  amount?  Why,  to  this — that  every 
man  who  appears  before  a  magistrate  to  give  information 
of  a  criminal  offense  incurs  the  hazard  of  a  prosecution 
against  himself,  should  the  magistrate  happen  to  be  igno- 
rant, prejudiced,  or  corrupt.  How  many  magistrates  are 
there  in  obscure  localities  who  are  as  little  capable  of  de- 
termining what  is  probable  cause  for  a  criminal  accusa- 
tion as  they  are  of  explaining  any  of  the  phenomena  of 
nature?  How  many  do  we  find  prejudiced  against  a  pub- 
lie  accuser,  how  many  in  sympathy  with  the  accused? 
The  decisions  of  such  an  official,  on  intricate  questions  of 
law  or  fact,  should  not  weigh  against  the  accused,  and 
they  do  not  practically;  for,  if  he  is  committed,  the  grand 
jury  pay  no  attention  to  the  finding  of  the  magistrate.  It 
is  not  prima  facie  evidence  of  his  guilt,  and  how  prepos- 
terous it  is  to  say  the  discharge  of  the  criminal  is  prima 
facie  evidence  of  want  of  probable  cause.  It  is  not  so,  and 
should  never  be  so  regarded.  The  fact  may  go  to  the  jury 
that  he  was  discharged  by  the  magistrate,  but  no  such 
'****  inference  imfavorable  to  the  accuser  should  be  drawn 
from  it":  See,  also,  Thorpe  v.  Balliett,  25  111.  339. 

In  Thompson  v.  Beacon  Valley  Rubber  Co.,  56  Conn.  493, 
16  Atl.  554,  the  court  said  of  the  three  essentials:  "The 
acquittal  of  the  plaintiff  proves  the  first  [i.  e.,  discharge  of 
the  plaintiff],  but  it  has  no  tendency  to  prove  the  second 
or  third   [i.  e.,  want  of  probable  cause  or  malice]." 

In  Ileldt  V.  Webster,  60  Tex.  207,  the  following  charge 
was  held  to  be  erroneous:  "  'If  the  plaintiff  was  discharged 
from  the  prosecution  by  the  examining  magistrate  who  ex- 
amined the  case,  then  the  presumption  of  law  is  that  there 
was  no  probable  cause ;  but  if  the  evidence  further  shows 
that  the  defendant  had  reasonable  cause  to  believe,  and 
did  believe,  that  the  facts  stated  in  the  complaint  were  true, 
then  he  would  have  such  probable  cause  as  the  law  con- 
Am.  St.  Rep.,  Vol.  113—38 
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templated,'  because  (1)  the  discharge  of  the  defendant  in 
a  criminal  prosecution  does  not  raise  a  presumption  of  prob- 
able cause":  See,  also,  Flinkinger  v.  Wagner,  46  j\Id.  580. 

In  Barbour  v.  Gettings,  26  U.  C.  Q.  B.  544,  the  court  held : 
"In  an  action  for  malicious  prosecution,  want  of  reasonable 
and  probable  cause  must  be  shown  by  the  plaintiff.  Slight 
evidence  may  be  sufficient,  for  it  is  the  proof  of  a  negative, 
but  there  must  be  some  proof;  and  in  this  case  where  it 
was  shown  only  that  the  defendant  laid  the  information  on 
which  the  plaintiff  was  arrested,  and  that  the  magistrates 
after  hearing  the  parties  dismissed  the  charge" — and  that 
a  verdict  was  properly  directed  for  defendant. 

In  Cole  V.  Curtis,  16  Minn.  182,  it  was  held:  "Where, 
in  a  preliminary  examination  upon  a  criminal  charge  before 
a  magistrate,  witnesses  for  the  defense  (including  the  de- 
fendant himself)  may  be  examined,  if  the  facts  upon  which 
the  prosecution  is  founded  are  not  within  the  per.sonal 
knowledge  of  the  prosecutor,  the  discharge  of  the  accused 
upon  the  hearing  by  the  magistrate  is  not  prima  facie  evi- 
dence of  want  of  probable  cause  in  an  action  by  the  ac- 
cused against  the  prosecutor  for  a  malicious  prosecution." 

"^^  Our  own  case  of  Wakeley  v.  Johnson,  115  Mich.  285, 
73  N.  W.  238,  is  analogous,  but  the  question  there  is  not 
identical  with  that  in  the  present  case.  It  follows  that  we 
must  hold  that  the  court  erred  in  modifying  defendant's 
request  that  a  dismissal  at  the  request  of  the  prosecuting 
attorney  is  not  sufficient  evidence  of  want  of  probable  cause, 
by  adding,  at  the  suggestion  of  plaintiff's  counsel,  the  fol- 
lowing : 

"Mr.  Kirchner. — Standing  by  itself  it  is  sufficient.  Your 
honor  means  it  is  not  conclusive. 

"The  Court. — It  is  not  conclusive  evidence  of  want  of 
probable  cause — the  fact  that  it  was  dismissed. 

"Mr.  Kirchner.— That  is  all  right." 

We  feel  warranted  in  saying  that  the  discharge  of  the 
defendant  in  this  case  has  not  in  itself  any  tendency  to 
show  a  want  of  probaMe  cause,  but  we  are  also  of  the 
opinion  that  it  was  proper  to  submit  to  the  jury  the  ques- 
tion of  probable  cause.  The  only  proof  that  the  plaintiff 
offered  to  show  want  of  probable  cause  was  the  fact  of  the 
arrest  and  discharge,  the  failure  to  accurately  state  the 
pretense,  and  the  relations  theretofore  sustained  by  the 
parties.     If  from  these  the  jury  might  conclude  that  an 
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ordinarily  fair  and  careful  business  man  would  be  likely 
to  believe  in  plaintiff's  guilt,  they  should  find  probable 
cause  and  acquit  the  defendants.  But  that  is  essentially  a 
question  for  the  jury  where  there  is  room  for  two  opinions; 
and  there  may  be  here.  Therefore  the  court  could  not  prop- 
erly take  the  cause  from  the  jury  upon  the  ground  that 
want  of  probable  cause  had  not  been  shown.  Want  of  prob- 
able cause  alone  is  not  sufficient  to  base  a  verdict  upon. 
Proof  of  malice  is  also  essential.  That,  too,  may  be  deduci- 
ble  from  the  facts  and  circumstances  surrounding  the  trans- 
action, and  is  inferable  from  absence  of  probable  cause. 

It  is  said  by  counsel:  "Plaintiff  and  the  court  apparently 
relied  on  the  dismissal  of  the  complaint  for  evidence  of 
want  of  probable  ^^^  cause.  As  it  did  not  tend  to  prove 
it,  there  was  no  evidence  of  want  of  probable  cause." 

We  have  already  expressed  the  opinion  that  there  was 
other  evidence  pertinent  to  the  question,  and  we  think 
that  the  court's  charge  is  not  open  to  the  above  criticism. 
It  is  contended  that  there  was  no  evidence  upon  Avhich 
Neil  McMillan  could  lawfully  be  convicted.  We  think 
otherwise.  Two  witnesses  testify  that  he  urged  his  brother 
to  cause  the  arrest;  and,  although  counsel  say  that  this  oc- 
curred after  the  complaint  was  made,  it  was  before  the  ar- 
rest and  subsequent  proceedings.  His  connection  with  the 
transaction  was  a  question  for  the  jury,  and  we  think  there 
was  testimony  from  which  it  might  be  inferred. 

Counsel  complain  that  the  court  failed  to  sufficiently  in- 
struct the  jury  as  to  the  facts  which  would  justify  a  find- 
ing of  want  of  probable  cause.  This  should  have  been  called 
to  the  attention  of  the  trial  court:  See  Peterson  v.  Toner, 
80  Mich.  350,  45  N.  W.  346.  We  find  it  unnecessary  to  make 
the  decision  turn  upon  this  question,  however. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

^loore,  C.  J.,  and  JMcAlvay,  Montgomerv  and  Ostrander, 
JJ.,  concurred. 


The  Malicious  Prosecution  of  civil  actions  is  the  subject  of  a  mono- 
graphic note  to  McC.'i)nnick  Harvesting  etc.  Co.  v.  Willan,  93  Am. 
St.  Rep.  454-474;  and  the  malicious  prosecution  of  criminal  actions 
is  the  subject  of  a  mouograpliic  note  to  Ross  v.  Hixon,  26  Am.  St. 
Rep.  127-164.  In  an  action  lor  malicious  prosecution  it  devolves 
upon  the  plaintiff  to  show  affirmatively  that  there  was  both  malice 
and  want  of  probable  cause  on  the  part  of  the  defendant  in  institut- 
ing   the    prosecution    complained    of:    Kansas    etc.    Coal    Co.    v.    Gal- 
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loway,  71  Ark.  351,  100  Am.  St.  Rep.  79;  Abbott  v.  Thorne,  34  Wash. 
(592,  101  Am.  St.  Rep.  1021.  As  to  what  constitutes  probable  cause, 
and  as  to  the  effect  of  the  advice  of  counsel  as  a  defense,  see  Kan- 
sas etc.  Coal  Co.  v,  Galloway,  71  Ark.  351,  100  Am.  St.  Rep.  79,  and 
cases  cited  in  the  cross-reference  note  thereto.  Actual  malevolence 
or  corrupt  design  is  not  necessary  to  constitute  legal  malice:  Kolka 
V.  Jones,  6  N.  Dak.  461,  66  Am.  St.  Rep.  615. 


SUPREME  LODGE  ORDER  OF  MUTUAL  PROTECTION 

V.  DEWEY. 

[142  Mich.  666,  106  N.  W.  140.] 

BENEFIT  SOCIETIES — Beneficiaries — Member  of  "Family." 

A  stepfather,  not  a  member  of  his  stepdaughter's  household  at  the 
time  of  her  death,  though  previous  thereto  he  had  hoarded  with 
her  for  a  time,  is  not  a  member  of  her  "family"  within  the  mean- 
ing of  a  benefit  certificate  of  insurance  issued  to  her  and  permitting 
the  payment  of  her  death  benefit  to  a  member  of  her  family,  (p. 
601.) 

BENEFIT  SOCIETIES — Beneficiaries. — If  an  insurance  bene- 
fit certificate  provides  that  the  rights  of  the  beneficiary  shall  be 
determined  by  the  laws  of  the  order  in  force  at  the  time  of  the 
death  of  the  member,  and  at  that  time  the  laws  of  the  society  pro- 
vide that,  if  the  designated  beneficiary  proves  to  be  an  unlawful  one, 
the  wife  or  husband  of  the  member  shall  be  recognized  as  the  first 
lawful  claimant  for  the  benefit,  and  the  policy  names  as  beneficiary 
the  member's  stepfather,  who  cannot  take  because  not  a  member  of 
her  family,  her  husband  has  a  direct  interest  in  the  contract  and  is 
entitled  to  enforce  it,  although  the  society  is  willin^g  to  pay  the  bene- 
fit to  such  stepfather,     (p.  602.) 

Cross,  Lovelace  &  Ross,  for  the  appellant. 
W.  Carpenter,  for  the  appellee. 

^^"^  BLAIR,  J.  Complainant,  a  fraternal  benefit  society, 
organized  under  the  laws  of  Illinois,  filed  its  bill  of  inter- 
pleader against  the  defendants  to  determine  the  proper 
party  to  receive  the  amount,  conceded  to  be  due,  of  a  bene- 
fit certificate  issued  to  Myrtle  M.  Ducheney,  who,  at  the 
time  of  her  death,  was  the  wife  of  defendant  Ducheney. 

The  defendant  Dewey  was  stepfather  to  Mrs.  Ducheney, 
having  married  her  mother  in  November,  1894.  At  the 
time  of  her  marriage,  Mrs.  Dewey  owned  a  home  on  Apple 
street  in  the  city  of  Muskegon,  where  she,  her  husband, 
and  her  daughter  Myrtle  lived  together  as  a  family  till 
some  time  in  1897,  when  Myrtle  married  a  Mr.  Folsgraf  and 
removed  with  him  to  a  house  on  Williams  street  in  the 
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same  city,  where  they  resided  till  the  death  of  Mrs.  Dewey 
in  October,  1900.  After  the  death  of  Mre.  Dewey,  Mrs. 
Folsgraf  and  her  husband  moved  into  the  Apple  street  home 
and  Dewey  boarded  with  them  for  about  a  month,  when 
he  moved  into  rooms  in  the  Landreth  block  in  said  city. 
Mr.  and  Mrs.  Folsgraf  continued  to  reside  in  the  house 
on  Apple  street  till  the  death  of  Folsgraf,  March  11,  1902, 
when  Mrs.  Folsgraf  also  moved  into  rooms  in  the  Landreth 
block,  where  she  remained  for  about  two  months,  when  she 
married  the  defendant  Ducheney  and  removed  with  him  to 
Chicago,  where  she  remained  until  she  died.  The  rela- 
tions between  defendant  ®®®  Dewey  and  his  stepdaughter 
were  very  affectionate,  as  much  so  as  though  they  were  father 
and  daughter,  and  she  visited  him  very  frequently  after 
leaving  his  home,  and,  while  living  in  the  block,  they  went 
out  to  their  meals  together  and  she  took  a  large  part  of 
the  care  of  his  rooms. 

On  July  13,  1900,  Mrs.  Folsgraf  presented  to  Muskegon 
Lodge  of  complainant  an  application  containing,  among 
other  things,  the  following : 

"I  hereby  apply  for  a  $1,000.00  Benefit  Certificate,  to  be 
made  payable  to 


Name  of 

Amount  of 

Beneficiary. 

Age        Relationship.                   Benefit. 

William  A.  Folsgraf 

28         Husband                $500.00 

Theodore  B.  Dewey 

37         Stepfather               500.00 

[Signed] 

"MYRTLE  M.  FOLSGRAF, 

"Applicant. 

"Signature  witnessed  by  R.  G.  CAVANAUGH, 

"Medical  Examiner. 
"Residence  of  applicant,  159  Apple  St. 
"No.  17,813.     Accepted  as  a  beneficiary  member,  July  31, 
1900." 

On  April  5,  1902,  Mrs.  Folsgraf  presented  a  request  for 
a  change  of  the  certificate,  as  follows: 

"Application  to   be   signed   by   every   member   who   for 
any  cause  desires  new   certificate   issued,   including  for  a 
change  of  occupation  or  residence. 
"To  the  Supreme  Lodge,  Order  of  ^Mutual  Protection: 

"I,  the  undersigned,  to  whom  Benefit  Certificate  No.  17.813 
was  issued,  do  hereby  cancel  the  same  and  request  that  a 
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new  one  be  issued  to  me  for  the  sum  of  one  thousand  dol- 
lars and  payable  to 

Full  name  of  Age         Belationship  Amount. 

Beneficiary  to  Member. 

Theodore  B.  Dewey        30        Father  $1,000.00 

**  Witness  my  hand  and  seal  this  5th  day  of  April,  1902. 

"MYRTLE  M.  FOLSGRAF. 
"I  hereby  certify  to  the  signature  and  that  the  required 
fee  was  paid. 

** ,  Secretary  of  Lodge  No. ." 

**®  A  policy  was  issued,  the  material  portions  of  which 
are  as  follows: 

"That  upon  satisfactory  proof  of  the  death  of  the  within 
named  member  (Myrtle  ^I.  Folsgraf)  being  made  to  the 
order  and  in  the  manner  required  by  its  laws,  provided  he 
was  on  the  date  of  his  death  in  good  standing  and  tad 
while  a  member  complied  in  every  particular  with  the  law 
of  the  order,  there  would  be  paid,  subject  to  all  conditions, 
provisions  and  restrictions  of  the  laws  of  said  order  in  force 
on  the  date  of  said  death  to  her  father,  Theodore  B.  Dewey, 
one  assessment  upon  the  membership  not  exceeding  the  sum 
of  one  thousand  dollars. 

"The  express  conditions  upon  which  this  certificate  is 
issued  are: 

"1.  That  the  rights  of  the  above-named  beneficiary  or 
beneficiaries  shall  be  determined  by  the  laws  of  the  or- 
der in  force  on  the  day  of  the  death  of  the  member,  and 
it  is  agreed  that  the  order  shall  have  the  right  to  en- 
act, amend,  or  repeal  any  of  the  laws  of  the  order,  and 
that  the  rights  and  benefits  of  said  member  and  of  his 
beneficiary  shall  be  subject  in  all  respects  to  any  and  all 
enactments,  amendments  or  repeals  of  said  laws  herein- 
after made,  even  though  said  rights  or  benefits,  as  they 
are  now  or  may  hereinafter  be,  are  thereby  affected." 

On  February  11,  1903,  Mrs.  Ducheney  wrote  to  Mr.  Dewey 
from  Chicago.     The  following  are  extracts  from  her  letter: 

"Chicago,  III,  Feb.  11,  1903. 

"Dear  Dewey:  I  received  your  letter  and  am  glad  to 
hear  from  you  and  to  know  you  are  better.  You  don't 
know  how  I  worried,  for  if  anything  should  happen  you  I 
don't  know  what  I  would  do,  for  you  are  all  I  have  left  to 
stand  by  me  now,  and  I  know  you  always  will,  let  come 
what  will,  and  the  day  may  not  be  so  far  away  that  I  might 
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need  you.  You  don't  know  what  I  would  give  to  be  home 
once  more.  It  is  just  eleven  months  ago  to-day  that  Will 
died  and  I  have  cried  all  day.  Oh,  you  don't  know  what 
I  would  give  if  I  had  him  back.  Dewey,  life  is  almost 
unbearable  to  me.  I  have  worried  until  I  look  as  old  as 
Aunt  Hat.     How  I  would  like  to  see  you  and  you  must  come 

as  soon  as  the  boats  begin  to  run Say,  Dewey,  about 

that  policy,  I  went  down  with  it  Tuesday  and  they  told 
me  there  wasn't  anything  to  do  to  it  ^'^^  unless  I  wanted 
it  changed  in  some  one  else's  name,  and  I  don't.  I  will 
keep  it  up  in  your  name,  and  Dewey,  if  anything  should 
happen  me  promise  that  no  matter  where  I  am  you  Mill 
come  and  get  me  and  have  me  buried  with  the  rest.  There 
will  be  enough  to  do  that  and  have  some  left,  and  if  you 
outlive  me,  there  is  more  besides  that,  for  when  I  am  through 
with  my  home,  it  is  yours,  and  when  I  come  home  this  sum- 
mer, I  will  have  it  fixed  so  I  know  you  will  get  it  after 
me ;  it  belongs  to  you.  And  now  about  paying  the  insur- 
ance; there  isn't  any  use  in  me  sending  the  money  over 
there  every  month  as  long  as  Ella  has  it  from  the  rent, 
so  you  go  up  there  and  take  out  what  you  want  to.  You 
can  take  one  month  at  a  time  or  two  or  three,  just  to  suit 
yourself.  I  will  write  her  about  it  so  she  will  know  it  is 
all  right,  so  let  me  know  what  to  do  with  the  policy,  whether 

I  shall  send  it  back  to  you  or  not Well,  guess  I  have 

wrote  all  I  can  for  this  time,  so  I  close,  hoping  to  hear  from 
you  soon.     I  remain  as  ever  your  loving 

"MYRTIE. 

"Now  don't  forget  to  tell  me  about  that  policy. 

"1053  Robey  and  Fifteenth  Street." 

Defendant  Dewey  paid  all  of  the  premiums  on  this  pol- 
icy except  two  after  Folsgraf's  death;  before  that  event 
he  had  paid  one-half  and  Folsgraf  the  other  half. 

The  benefit  certificate  was  executed  and  issued  in  the 
state  of  Illinois.  The  provision  of  the  Illinois  statute  ap- 
plicable to  this  case  is  section  1  of  chapter  73  of  llurd's 
Revised  Statutes  of  1903,  and  reads  as  follows:  "Payment 
of  death  indemnities  shall  only  be  paid  to  the  families, 
heirs,  blood  relations,  aflianced  husband  or  afifianced  wife 
of,  or  persons  dependent  upon  the  member;  provided  that 
a  member  having  no  wife  or  children  living  may,  with 
the  consent  of  the  society,  make  a  cliaritable  institution 
his  beneficiary." 
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The  Dy-laws  of  the  complainant  applicable  to  this  case 
are  as  follows: 

"Sec.  191.  Each  certificate  shall  be  made  payable  for 
the  benefit  of  such  member  or  members  of  the  applicant's 
family  or  for  such  person  or  persons  dependent  upon  him, 
as  he  may  designate  by  name. 

®''*  "Sec.  192.  Should  a  member  die  without  designating 
a  beneficiary,  or  should  the  designated  beneficiary  die  or 
prove  to  be  an  unlawful  one,  or  should  more  than  one  per- 
son claim  the  same  benefit,  then  the  claimants  for  the  bene- 
fit shall  be  recognized  in  the  following  order  and  no  other: 
1.  Wife  or  husband;  2.  Children;  3.  Mother;  4.  Father;  5. 
Brothers  and  sisters  who  are  minors;  and  6.  Brothers  and 
sisters  who  are  of  age." 

The  benefit  certificate  provides  that  all  the  laws  of  the 
order  are  made  a  part  of  the  certificate,  and  that  the  rights 
of  the  beneficiary  shall  be  determined  by  the  laws  of  the 
order  in  force  on  the  day  of  the  death  of  the  member. 

The  lower  court,  after  hearing  the  proofs  and  arguments 
of  counsel,  made  a  decree  determining  that  the  defendant 
Ducheney  was  entitled  to  the  entire  fund;  and,  the  defend- 
ant Dewey  having  died,  his  administrator  prosecutes  this 
appeal  to  this  court. 

The  law  is  well  settled  that  no  person  who  is  not  of  the 
class  for  whose  benefit  the  association  was  authorized  can 
be  a  beneficiary.  The  defendant  Dewey,  therefore,  although 
named  as  the  beneficiary  in  the  benefit  certificate,  was  not 
entitled  to  receive  the  fund,  unless  he  belonged  to  the  au- 
thorized class.  His  counsel  claim  that  he  did  belong  to 
such  class,  because  he  was  a  member  of  the  applicant's 
family,  and  cite  in  support  of  their  contention:  Carmichael 
V.  Northwestern  Benefit  Assn.,  51  Mich.  494,  16  N.  W.  871 ; 
Simcoke  v.  Grand  Lodge  A.  0.  U.  W.,  84  Iowa,  383,  51  N. 
W.  8,  15  L.  R.  A.  114;  Spear  v.  Robinson,  29  Me.  531; 
Klotz  V.  Klotz,  15  Ky.  Law  Rep.  183,  22  S.  W.  551;  Folraer's 
Appeal,  87  Pa.  133;  Danielson  v.  Wilson,  73  111.  App.  287; 
Carpenter  v.  United  States  L.  Ins.  Co.,  161  Pa.  9,  41  Am. 
St.  Rep.  880,  28  Atl.  943,  23  L.  R.  A.  571.  These  authori- 
ties hold  that  the  term  "family,"  in  such  statutes  as  the 
one  under  consideration,  is  an  expression  of  great  flexibility. 
"It  may  mean  the  husband  and  wife  having  no  children 
and  living  alone  together,  or  it  may  mean  children,  or  wife 
and  children,  or  blood  relatives  or  any  group  constituting 
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a  distinct  domestic  or  social  body":  Carmichael  v.  North- 
western Ben.  Assn.,  51  Mich.  494,   16  N.   \V.   871. 

**''*  It  may  apply  to  blood  relatives,  even  though  living 
apart  from  the  applicant  and  having  families  of  their  own. 
It  may  apply  to  those  who  are  neither  relatives  by  consan- 
guinity or  affinity,  provided  they  are  of  the  household  of 
the  applicant  and  maintaining  the  relations  usual  in  families 
united  by  the  ties  of  blood.  Such  was  the  Carmichael  case 
(51  Mich.  494,  15  N.  W.  871)  above  cited.  It  may  well  be 
held  that  blood  relationship  makes  one  a  member  of  the 
family  having  the  common  blood,  regardless  of  his  actual 
relations  to  the  family  and  whether  a  member  of  the  partic- 
ular domestic  circle  or  not,  although  there  is  high  authority 
to  the  contrary:  Elsey  v.  Odd  Fellows'  Mut.  Relief  Assn., 
142  Mass.  224,  7  N.  E.  844.  But  it  would  be  going  to  an 
unwarrantable  extreme  to  hold  that  a  relative  by  marria^re 
becomes  a  member  of  the  family  when  not  a  member  of  the 
household  or  maintaining  the  usual  family  relations.  The 
Carmichael  case  (51  Mich.  494,  16  N.  W.  871),  is  not 
authority  for  such  a  holding.  Other  decisions  of  this  court 
are  opposed  to  it:  Supreme  Lodge  Knights  of  Honor  v. 
Nairn,  60  Mich.  44,  26  N.  W.  826;  Michigan  Mut.  Ben. 
Assn.  v.  Rolfe,  76  Mich.  146,  42  N.  W.  1094;  Cowin 
v.  Hurst,  124  Mich.  545.  83  Am.  St.  Rep.  344,  83 
N.  W.  274.  At  no  time  after  the  marriage  of  his  step- 
daughter in  1897  down  to  the  time  of  her  death  was  the 
defendant  Dewey  a  member  of  the  same  household,  except 
in  1902  when,  according  to  his  own  testimony:  "I  continued 
to  live  at  166  Apple  street  until  Mrs.  Dewey  died.  I  re- 
mained there  and  boarded  with  Folsgraf  and  his  wife  about 
a  month  after  she  died,  and  then  took  rooms  in  the  Lan- 
dreth  block." 

Under  such  circumstances,  w^e  think  the  court  below  cor- 
rectly held  that  INIr.  Dewey  was  not  a  member  of  ^Irs. 
Folgraf 's  family  when  either  of  the  certificates  was  issued. 

Counsel  for  appellant  further  contends  that  the  associa- 
tion admitted  its  liability  and  was  willing  to  pay  the  fund 
to  Dewey,  and  that  Ducheney  had  no  such  legal  interest 
in  the  fund  as  to  authorize  his  interference,  since  only  the 
company  can  complain  of  a  want  of  insurable  interest ; 
citing  Standard  Life  etc.  Ins.  Co.  v.  Catlin,  106  Mich.  138. 
63  N.  W.  897;  Hosmer  v.  Welch,  107  :\Iich.  470,  65  W.  280, 
67  N.  W.  504;  Cowin  «73  v.  Hurst,  124  Mich.  545,  83  Am. 
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St.  Rep.  344,  83  N.  W.  274;  Supreme  Tent  K.  O.  T.  M.  v. 
McAllister,  132  Mich.  69,  102  Am.  St.  Rep.  382,  92  N.  W. 
770;  Johnson  v.  Van  Epps,  110  HI.  551 ;  John  Hancock  Mut. 
Life  Ins.  Co.  v.  Lawder,  22  R.  I.  416,  48  Atl.  383.  If  the 
contract  in  question  were  void  as  a  wager  policy,  and  when 
construed  with  the  laws  of  the  association  simply  provided 
for  payment  to  the  beneficiary  named  in  the  policy  and  no 
one  else,  we  should  concur  in  the  proposition  that  the  de- 
fendant Ducheney  had  no  standing  in  the  case,  and  that, 
if  the  company  was  willing  to  pay  under  its  agreement,  no 
one  else  could  complain.  But  by  the  express  provisions 
of  this  policy:  "The  rights  of  the  above-named  beneficiary 
or  beneficiaries  shall  be  determined  by  the  laws  of  the  order  in 
force  on  the  day  of  the  death  of  the  member,"  etc.  The  laws 
of  the  order  in  force  at  the  time  of  Mrs.  Ducheney 's  death  pro- 
vided, amongst  other  things,  as  follows:  "Sec.  192.  Should 
a  member  die  without  designating  a  beneficiary,  or  should 
the  designated  beneficiary  die  or  prove  to  be  an  unlawful 
one,  or  should  more  than  one  person  claim  the  same  benefit, 
then  the  claimants  for  the  benefit  shall  be  recognized  in 
the  following  order  and  no  other:  1.  Wife  or  husband;  2. 
Children;  3.  Mother,"  etc. 

This  by-law  was  a  part  of  the  contract  of  insurance  as 
much  as  though  its  terms  were  written  into  the  certificate. 
The  policy  provided  in  legal  effect  that  the  sum  of  one 
thousand  dollars  should  be  paid  to  Theodore  B.  Dewey;, 
but  in  case  it  should  be  determined  that  the  money  could 
not  lawfully  be  paid  to  him,  then  it  should  be  paid 
to  Joseph  Ducheney,  her  husband.  The  defendant  Ducheney 
has  a  direct  interest  in  this  contract,  which  he  is  entitled 
to  enforce. 

The  decree  is  affirmed. 

Carpenter,  C.  J.,  and  McAlvay,  Grant  and  Moore,  JJ.,  con- 
curred. 


A  Person  not  of  the  Class  for  whose  benefit  a  mutual  benefit  associa- 
tion is  organized  cannot  be  a  beneficiary:  Warner  v.  Modern  Wood- 
men, 67  Neb.  233,  108  Am.  St.  Rep.  634;  note  to  Lake  v.  Minnesota 
etc.  Assn.,  52  Am.  St.  Rep.  559-561.  As  to  who  is  a  "  member  of  the 
family"  of  the  insured  person,  who  can  be  designated  as  his  bene- 
ficiary, see  the  note  to  Bankers'  etc.  Assn.  v.  Sta^p,  19  Am.  St.  £ep. 
787. 
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EMERSON  V.  PACIFIC  COAST  AND  NORWAY  PACK- 
ING COMPANY. 

[96  Minn.  1,  104  N.  W.  573.] 

COEPORATIONS,  Seal  of  as  Evidence. — If  a  contract  purport- 
ing to  be  signed  by  a  corporation  is  inul^r  its  corporate  seal,  such 
contract  is  admissible  in  evidence,      (p.  605.) 

CONTRACT  for  the  Sale  of  Goods  on  Commission,  When  not 
Unilateral. — A  contract  between  a  corporation  engaged  in  the  busi- 
ness of  packing  fish  and  a  firm  of  brokers,  whereby  the  latter  are 
constituted  sole  agents  of  the  former  for  the  sale  of  eighty  five  per 
cent  of  its  pack  of  fish  for  the  period  of  two  years,  at  a  selling  price 
to  be  agreed  upon  between  the  parties,  upon  a  brokerage  of  five  per 
cent,  is  not  unilateral,  and  the  brokers  may  recover  for  a  breach 
thereof  without  cause,      (p.  605.) 

DAMAGES,  Future  Profits  as  a  Basis  of. — An  agent  selling  on 
commission,  on  breach  of  the  contr;ict  by  his  employer  without  just 
cause,  is  entitled  to  the  i)rofits,  past  and  future,  he  would  have  real- 
ized if  the  defendant  had  performed  his  contract,  and  evidence  of 
sales  made  by  the  defendant  within  the  unexpired  period  is  admis- 
sible and  should  be  considered  by  the  .jury,  upon  proper  caution  by 
the  court  to  avoid  excess  in  speculation,  to  show  the  proper  extent  of 
the  plaintiff's  recovery,      (p.  (508.) 

BROKERAGE,  Evidence  of  Sales  made  Through  Other  Agents 
After  Breach  of  Contract  of. — If  a  contract  whereby  i)roker8  :ire  al- 
lowed a  commission  on  all  sales  made  by  them  for  their  e:niil.)yers 
within  a  time  specified  is  broken  by  the  employers  without  fault  of 
the  brokers,  and  the  latter  sue  for  a  breach  of  the  contract,  evidence 
of  sales  made  by  the  employers  through  another  agency  within  the 
time  covered  by  the  contract  is  admis^sibIe.      (p.  Oil.) 

DAMAGES  are  not  Discretionary  with  the  Jury. — It  is  a  rule 
of  this  court  that  dauiagrs  are  nor  a  mere  matter  of  discretion  of 
the  .iury.  There  fore,  on  the  breach  of  a  contract  to  allow  brokers 
to  sell  upon  a  stipulat<>d  commission  for  a  jjeriod  of  years  a  specified 
part  of  the  j)roduct  of  their  employers,  the  latter  are  liable  in  dam- 
ages for  such  breach  to  reimburse  the  brokers  for  the  loss  of  profits 
occasioned    thereby,      (p.    611.) 

(603) 
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Action  to  recover  damages,  including  loss  of  prospective 
profits,  for  the  breach  of  a  contract  whereby  the  plaintiffs 
were  appointed  agents  of  the  defendant  for  a  definite  terra 
to  sell  its  products  of  fish.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  three  thousand  dollars.  The  de- 
fendant moved  for  a  new  trial  and  upon  the  denial  of  its 
motion,  appealed. 

Gjertsen,  Rand  &  Lund,  John  Lind  and  A.  Ueland,  for  the 
appellant. 

Welch,  Hayne  &  Hubachek,  for  the  respondents. 

*  JAGGARD,  J.  The  plaintiffs  and  respondents  were 
brokers  in  groceries,  operating  between  the  producers  or 
manufacturers  and  the  wholesale  grocers.  They  had  offices 
at  various  places,  in  this  state  and  elsewhere,  from  which 
they  sold  goods,  both  by  personal  solicitation  and  corre- 
spondence. The  defendant  and  appellant,  a  Minnesota  cor- 
poration, with  its  principal  office  in  Minneapolis,  had  just 
engaged  in  the  business  of  catching  and  packing  fish,  es- 
pecially salmon,  on  the  coast  of  Alaska,  and  shipping  the 
same  into  the  United  States  to  be  sold.  This  product  was 
handled  exclusively  by  the  grocery  trade.  The  packers  sold 
to  the  wholesale  grocers  solely,  through  the  medium  of  bro- 
kers, in  advance  of  the  catch  and  subject  to  pack.  Accord- 
ing to  the  contention  of  the  plaintiffs,  they  entered  into  a 
written  contract  with  the  defendant,  whereby  they  consti- 
tuted its  sole  agents  for  the  sale  of  at  least  eighty-five  per 
cent  of  its  entire  pack  of  fish  of  all  kinds,  upon  a  brokerage 
of  five  per  cent  for  a  period  of  two  years,  at  a  selling  price 
to  be  agreed  upon  between  the  parties.  Thereafter  plaintiffs 
designed  labels,  advertised  the  merchandise,  and  proceeded 
with  the  execution  of  the  contract.  At  the  end  of  the  first 
year  of  defendant's  experience,  the  plaintiffs  had  sold  a 
considerable  quantity  of  fish,  but  not  the  entire  pack.  There- 
upon the  defendant  repudiated  the  contract,  and  before  the 
end  of  another  year  sold  a  large  quantity  of  fish  through  a 
broker  in  Chicago.  This  action  was  brought  to  recover 
damages  for  the  alleged  breach  of  contract,  including  future 
profits.  The  jury  returned  a  verdict  of  three  thousand 
dollars  for  plaintiffs. 

1.  Whether  or  not  the  defendant  ever  entered  into  the 
contract  with  the  plaintiffs  for  the  breach  of  which  this 
action  was  brought  was  ^  fairly  a  question  for  the  jury 
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upon  the  testimony.  The  written  agreement  produced  in 
evidence  was  under  the  corporate  seal  of  the  defendant,  and 
was  therefore  prima  facie  its  contract :  Emerson  v.  Pacific 
Coast  etc.  Packing  Co.,  92  Minn.  523,  100  N.  W.  365.  More- 
over, the  record  discloses  conflict  in  the  testimony  as  to 
whether  or  not  its  execution  was  in  fact  without  previous 
authority  by  its  board  of  directors;  and  there  was  consider- 
able evidence  as  to  the  ratification  of  the  agreement  by  the 
defendant.  Upon  the  record  the  trial  court  also  properly 
submitted  to  the  jury  the  question  of  the  breach  of  con- 
tract by  the  defendant. 

2.  The  contract  was  so  peculiar  in  its  nature  as  to  deprive 
the  plaintiff  of  all  damages  upon  proof  of  its  breach.  The 
facts  in  this  case  do  not  bring  it  within  the  rule  that  where 
a  contract  is  optional  on  one  side,  and  not  mutual,  it  wants 
of  sufficient  consideration  and  is  not  binding :  Bailey  v. 
Austrian,  19  Minn.  465  (535)  ;  Tarbox  v.  Gotzian,  20  Minn. 
122  (139)  ;  Stensgaard  v.  Smith,  43  Minn.  11,  19  Am.  St. 
Rep.  205,  44  N.  W.  669.  The  contract  at  bar  was  not,  prop- 
erly speaking,  unilateral.  It  was  signed  by  both  parties. 
Defendant  agreed  to  pay  a  commission  to  the  plaintiffs  on 
sales.  The  plaintiffs  accepted  the  contract  and  obligated 
themselves,  during  the  whole  period  named,  to  use  their 
best  efforts  to  sell  defendant's  merchandise,  and  actually 
performed  services  in  introducing  and  vending  defendant's 
stock,  and  incurred  and  defrayed  expenses  thereunder.  The 
promises  were,  therefore,  not  all  on  one  side ;  there  was 
mutuality  of  obligation;  and  an  action  for  damages  would 
lie  upon  its  breach  without  cause :  Ames-Brooks  Co.  v. 
Aetna  Ins.  Co.,  83  Minn.  346,  86  N.  W.  344;  Fontaine  v. 
Baxley,  90  Ga.  416,  17  S.  E.  1015.  The  cases  which  will 
be  hereinafter  referred  to  also  fully  sustain  the  trial  court 
on  this  point. 

3.  The  real  question  in  this  case  concerns  the  rulings  of 
the  trial  court  upon  profits  as  damages.  The  dofendant's 
principal  contentions  in  this  counection  are:  1.  That  profits 
are  not  recoverable  as  damages  upon  a  breach  of  a  contract 
to  sell  upon  commission;  and  2.  That  evidence  of  sales  made 
by  the  principal  after  the  breach  of  the  contract  by  its 
repudiation  or  the  discharge  of  the  salesman  is  not  admis- 
sible to  show  the  extent  of  gains  prevented. 

The  subject  of  profits  as  damages  is  a  vexed  and  confused 
one  in  the  current  law.    The  decisions  and  text-books  abound 
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in  loose  generalizations,  '*  that  as  a  rule  future  profits  are 
not  proper  basis  for  a  judgment  in  damages  for  an  admitted 
legal  wrong,  but  that  in  certain  cases  there  are  exceptions 
to  the  rule  and  profits  may  be  recovered  as  damages.  Even 
a  casual  examination  of  the  authorities  as  a  whole  satisfies 
that  it  is  exceedingly  difficult  to  determine,  as  between  the 
allowance  and  denial  of  profits  as  damages,  which  is  the 
rule  and  which  is  the  exception.  Nor  is  it  especially  significant 
which  conclusion  on  this  point  be  reached.  No  presump"^ion 
for  or  against  the  award  has  been  established.  It  is  also 
doubtful  whether  the  current  general  formula  of  the  courts 
is  not  too  indefinite  and  uncertain  to  be  of  much  practical 
avail.  A  frequently  quoted  statement  of  the  rule  is  that 
of  Justice  Lamar,  in  Howard  v.  Stillwell-Bierce  Mfg.  Co., 
139  U.  S.  199,  11  Sup.  Ct.  Rep.  500,  35  L.  ed.  147:  "Profits 
which  would  have  been  realized  had  the  contract  been  per- 
formed, and  which  have  been  prevented  by  its  breach,  are 
included  in  the  damages  to  be  recovered  in  every  case  where 
such  profits  are  not  open  to  the  objection  of  uncertainty  or 
of  remoteness,  or  where  from  the  express  or  implied  terms  of 
the  contract  itself,  or  the  special  circumstances  under  which 
it  was  made,  it  may  be  reasonably  presumed  that  they  were 
within  the  intent  and  mutual  understanding  of  both  parties 
at  the  time  it  was  entered  into." 

Four  principal  considerations  have  been  recognized  and 
applied  by  the  courts  in  determining  when  future  profits 
are  to  be  allowed  as  damages  and  when  they  are  to  be 
denied,  namely :  1.  How  far  the  contract  under  consideration 
specifically  provides  for  the  award  of  damages  for  prevented 
gains  upon  its  breach  or  reasonably  implies  such  an  award  as 
a  necessary  effect  of  a  natural  construction  of  its  terms;  2. 
The  degree  of  certainty  with  which  the  harm  can  be  traced  to 
the  wrongful  conduct  complained  of  as  its  legal  cause  ;  3.  The 
extent  to  which  the  inherent  difficulties  and  uncertainties  of 
calculation  of  amount  of  prevented  gains  renders  the  meas- 
ure of  damages  speculative  and  untrustworthy;  4.  The  pos- 
sibility of  applying  to  the  controversy  some  more  satisfac- 
tory standard  of  compensation.  In  the  light  of  these  con- 
siderations, the  courts  have  weighed  the  evidence  adduced 
in  fact  and  possible  in  the  nature  of  things  to  be  proved. 

A  fruitful  source  of  at  least  apparent  inconsistency  on 
this  subject  is  the  failure  to  note  and  apply  the  obvious  dis- 
tinction between  *  cases  of  torts  and  cases  of  contracts.    In 
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the  former  the  damages  are  not  the  results  of  a  violation  of 
an  agreement.  They  are,  logically,  irrespective  of  any  actual 
or  of  any  implied  contemplation  of  the  parties.  In  the  latter 
they  are  in  a  measure  based  upon  mutual  consent,  expressed 
or  implied.  Moreover,  there  is  often  a  radical  difference 
in  the  remedies  which  are  available  to  parties  to  an  agree- 
ment, as  distinguished  from  parties  to  a  tort.  There  may 
be  instances  in  which  the  actual  damages  may  be  substan- 
tially the  same  in  both  cases:  Cincinnati  etc.  Gas  Co.  v. 
Western  S.  L.  Co.,  152  U.  S.  200,  14  Sup.  Ct.  Rep.  523,  38 
L.  ed.  411. 

But  the  difficulty  is  as  conspicuous  as  it  is  important  in 
legal  effect,  when  profits  are  the  very  object  of  the  contract 
itself  and  are  clearly  within  the  necessary  purview  of  the 
parties  making  the  agreement.  A  number  of  the  cases  cited 
by  appellant  denying  the  right  to  recover  profits  involve 
such  actions  ex  delicto  as  to  have  little  bearing  on  the  pres- 
ent controversy.  It  would  be  naturally  consistent  to  allow 
damages  for  prevented  gains  in  this  case,  as  the  trial  court 
has  done  here,  and  deny  them,  as  this  court  did,  in  cases  of 
wrongful  seizure  by  an  attachment  (Casper  v.  Klippen, 
61  Minn.  353,  52  Am.  St.  Rep.  604,  63  N.  W.  737 ;  Lowenstein 
V.  Monroe,  55  Iowa,  82,  7  N.  W.  406),  or  by  replevin  (Will- 
iams v.  Wood,  55  Minn.  323,  56  N.  W.  1066),  or  in  cases 
of  conversion  generally  (Cushing  v.  Seymour.  Sabin  &  Co., 
30  Minn.  301,  15  N.  W.  249),  or  in  cases  of  actionable  negli- 
gence (Simmer  v.  City  of  St.  Paul,  23  Minn.  408). 

Confusion  has  arisen  also  because  in  the  early  discussions  of 
the  subject,  before  the  multiplication  of  authorities  upon  par- 
ticular classes  of  cases,  decisions  just  as  applied  to  the  state 
of  facts  presented  by  the  respective  records  became  unjust 
when  distorted  by  application  to  different  circumstances  in- 
volving different  issues  and  considerations.  Adjudications 
that  no  sufficient  evidence  of  profits  was  in  point  of  fact  ad- 
duced have  been  treated  as  ca.ses  holding  tiiat  tuere  could 
be  no  recovery  upon  any  state  of  proof.  In  view  of  the 
superabundance  of  specific  cases  applying  admitted  general 
principles  to  particular  and  similar  states  of  facts,  it  would 
seem  to  be  a  work  of  supererogation,  as  well  as  a  source  of 
misconception,  to  undertake  to  consider  or  reconcile  or 
deduce  much  from  the  enormous  number  of  cases  on  the 
general  subject  of  profits  as  damages.  An  excellent  colloca- 
tion and  **  classification  of  authorities  on  the  general  sub- 


608  American  State  Reports,  Vol.  113.     [Minnesota, 

ject  will  be  found  in  a  note  to  Wells  v.  National  Life  Assn., 
99  Fed.  222,  39  C.  C.  A.  476,  53  L.  R.  A.  33. 

The  leading  cases  denying  the  right  to  recover  as  damages 
])rofits  on  sales  made  after  the  discharge  of  an  agent  sell- 
ing upon  commission,  or  after  repudiation  of  the  contract 
and  before  expiration  of  the  term  of  employment,  are  to 
be  found  in  the  Alabama  Reports.  In  Union  v.  Barton,  77 
Ala.  148,  Stone,  C.  J.,  said:  "In  fact,  the  success  of  such 
onterprise  [the  sale  of  refined  cotton-seed  oil]  depends  on 
so  many  contingencies  that  we  can  conceive  of  no  means 
of  making  the  necessary  proof  on  which  to  found  a  verdict. 
No  rule  for  such  ascertainment  can  be  predicated.  Past 
success  in  the  same  or  a  similar  enterprise  will  not  do.  Con- 
ditions may  not  always  remain  the  same."  And  see  Brig- 
ham  V.  Carlisle,  78  Ala.  243,  56  Am.  Rep.  28 ;  Beck  v.  West, 
87  Ala.  213,  6  South.  70;  Hair  v.  Barnes,  26  111.  App.  580; 
Stern  v.  Rosenheii^;!,  67  Md.  503,  10  Atl.  221,  307.  And  there 
is  authority  to  the  effect  that  where  the  employer  discon- 
tinues his  business,  and  thereby  loses  his  agent  profit  of  sales 
upon  commission,  there  can  be  no  recovery,  because  it  was 
within  the  contemplation  of  the  parties  that  "the  employe 
took  the  chances  of  his  employer  finding  his  business  profit- 
able and  carrying  it  on":  In  re  English  &  Scottish  Marine 
Ins.  Co.,  5  Ch.  App.  737;  Pellet  v.  Manufacturers'  &  Mer- 
chants' Ins.  Co.,  104  Fed.  502,  43  C.  C.  A.  669.  But  see  In 
re  Patent  Floor  Cloth,  Claim  of  Dean  &  Gilbert,  41  L.  J. 
Eq.  476. 

There  can  be  no  doubt,  however,  that  the  trend  of  author- 
ity and  the  weight  of  reason  have  established  that  an  agent 
selling  on  commission  upon  breach  of  his  contract  by  his 
employer  without  just  cause  is  entitled  to  the  profits,  past 
and  future,  he  would  have  realized  if  the  defendant  had 
performed  his  contract,  and  that  evidence  of  sales  made  by 
the  defendant  within  the  unexpired  period  is  admissible 
and  should  be  considered  by  the  jury,  upon  proper  caution 
by  the  court  to  avoid  excess  or  speculation  to  show  the 
proper  extent  of  plaintiff's  recovery. 

The  transition  of  opinion  on  this  subject  from  the  Ala- 
bama and  some  of  the  earlier  cases  in  other  courts  to  the 
present  rule  is  well  illustrated  in  Iowa.  In  Howe  M.  Co. 
v.  Bryson,  44  Iowa,  159,  24  Am.  Rep.  735,  the  measure  of 
damages  was  determined  to  be,  not  the  loss  of  profits,  but 
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the  loss  of  time.  The  majority  of  the  court  held  that  few 
cases  could  be  found  in  which  profits  have  been  disal- 
lowed as  speculative  in  which  the  uncertainty  "^  is  p:reater 
than  in  such  a  case.  There  were,  however,  two  dissenting 
opinions.  In  Hichhorn  v.  Bradley,  117  Iowa.  130,  90  N. 
W.  592,  a  manufacturer  revoked  a  contract  of  a  jobber  which 
had  been  appointed  its  agent  for  the  introduction  of  a  partic- 
ular brand  of  cigars  in  certain  territory  before  the  expira- 
tion of  the  contract  term.  In  course  of  a  learned  review 
of  the  specific  and  related  authorities,  McClain,  J.,  said : 
"If  the  question  considered  in  Howe  Machine  Co.  v.  Bryson, 
44  Iowa,  159,  24  Am.  Rep.  735,  ....  were  now  before  us 
for  the  first  time,  we  might,  in  view  of  the  later  authorities, 
incline  to  the  view  expressed  in  the  dissenting  opinion." 
It  was  accordingly  held  that  there  was  no  other  measure  of 
damages  than  the  loss  of  profits,  and  that  the  evidence  of 
the  amount  of  sales  of  such  cigars  made  after  the  breach 
was  not  objectionable  on  the  ground  that  it  authorized  un- 
certain and  speculative  damages. 

In  New  York  (Washburn  v.  Hubbard,  6  Lans.  11)  esti- 
mates of  probable  sales  during  the  unexpired  term  were 
held  inadmissible  as  evidence  of  future  profits.  The  case 
did  not  lay  down  the  rule,  as  seems  to  have  been  thought  in 
Union  R.  Co.  v.  Barton,  77  Ala.  148,  that  under  no  circum- 
stances could  future  profits  be  recovered.  The  leading  case 
of  Wakeman  v.  Wheeler  &  W.  Mfg.  Co.,  101  N.  Y.  205,  54 
Am.  Rep.  676,  4  N.  E.  264,  held  that  the  gains  prevented 
by  sales  on  commission  are  proper  elements  of  damage,  and 
that  sales  made  by  the  employer  after  breach  of  contract 
to  sell  on  commission  are  admissible  in  evidence  as  evi- 
dence of  the  damages  recoverable.  And  see  Beeman  v. 
Banta,  118  N.  Y.  538,  16  Am.  St.  Rep.' 779,  23  N.  E.  887; 
Warren  C.  &  M.  Co.  v.  Holbrook,  118  N.  Y.  586,  16  Am.  St. 
Rep.  788,  23  N.  E.  908;  Bannatyne  v.  Florence  M.  &  .Al.  Co., 
77  Hun,  289,  28  N.  Y.  Supp.  334. 

The  rule  in  the  federal  court  corresponds.  In  Wells  v. 
National  Life  Assn.,  99  Fed.  222,  39  C.  C.  A.  476,  53  L.  R. 
A.  33,  it  was  held  that  a  life  insurance  agent,  discharged 
before  the  expiration  of  his  term  without  just  cause,  was 
entitled  to  have  the  jury  consider  as  an  element  of  his 
damages  his  commissions  upon  the  amount  of  new  business 
written  by  the  defendant  within  his  period  through  a  new 
agent  for  the  unexpired  term.  And  see  Taylor  Mfg.  Co.  v. 
Am.  St.   Rep.,   Vol.   113— oi) 
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ITateher  (C.  C),  39  Fed.  440,  3  L.  R.  A.  587;  ^roore  v. 
LaAvrence  (C.  C),  16  Fed.  87;  Anvil  Min.  Co.  v.  Humble, 
153  U.  S.  540,  14  Sup.  Ct.  Rep.  876,  38  L.  ed.  814. 

The  letter  and  spirit  of  many  other  authorities  are  to  the 
same  effect:  Mueller  v.  Bethesda,  88  ^lich.  390,  50  N.  W. 
319;  Loud  V.  Campbell,  26  Mich.  239;  Leonard  v.  Beaudry, 
68  Mich.  312,  36  N.  W.  88;  Pittsburg  »  v.  Ashton  V.  Co., 
184  Pa.  36,  39  Atl.  223 ;  Dennis  v.  Maxfield,  10  Allen,  138 ; 
Blair  v.  Laflin,  127  Mass.  518;  Martin  v.  Minnekahta  State 
Bank,  7  S.  Dak.  263,  64  N.  W.  127;  Haven  v.  Hudson,  12 
La.  Ann.  660;  Stevenson  v.  Morris,  69  Miss.  232,  13  South. 
834;  Green  v.  Cole,  127  Mo.  587,  30  S.  W.  135;  Russell  v. 
Horn  etc.  Mfg.  Co.,  41  Neb.  567,  59  N.  W.  901  (approving 
Mueller  v.  Bethesda,  88  Mich.  390,  50  N.  W.  319) ;  Wiley 
V.  California  H.  Co.  (Cal.),  32  Pac.  522;  Treat  v.  Hiles,  81 
Wis.  280,  50  N.  W.  896 ;  Schumaker  v.  Heinemann,  99  Wis. 
251,  74  N.  W.  785.  This  rule,  allowing  future  profits  upon 
proper  proof,  accords  alike  with  the  general  spirit  of  the 
earlier  decisions  in  this  state:  Fairchild  v.  Rogers,  32  Minn. 
269,  20  N.  W.  191.  And  see  Goebel  v.  Hough,  26  Minn.  252, 
2  N.  W.  847,  and  the  express  holding  of  this  court  on  the 
former  appeal  of  this  case  in  92  Minn.  523,  100  N.  W.  365. 

The  reasoning  by  which  this  conclusion  is  reached  is 
sound.  The  measure  of  damages  must  have  relation  to  the 
contract  itself.  Such  a  contract  as  the  one  here  under 
consideration  furnishes  the  measure  of  damages,  namely, 
profits.  Profits  were  necessarily  within  the  actual  contem- 
plation of  the  parties.  They  are,  therefore,  proper  basis  for 
the  award  of  damages:  8  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
622,  subd.  **b."  No  question  has  been  raised,  nor,  it  would 
seem,  could  Well  be  raised,  as  to  the  connection  of  the  loss 
of  profits  as  the  proximate  result  of  defendant's  breach. 
The  principal  contention  of  the  defendant  is  that  the  dam- 
ages are  conjectural  and  speculative.  The  uncertainty  does 
not  reside  in  the  nature  of  the  business.  Deep-sea  fishing 
is  not  more  speculative  than  mining,  for  breach  of  contract 
with  respect  to  which  future  profits  have  been  allowed  as 
damages:  Anvil  Min.  Co.  v.  HumMe,  153  U.  S.  540,  14  Sup. 
Ct.  Rep.  876,  38  L.  ed.  814.  And  see  Dennis  v.  Maxfield,  10 
Allen,  138.  Nor  is  there  any  uncertainty  as  to  the  existence, 
but  only  as  to  the  extent,  of  the  profits:  See  Taylor  v. 
Bradley,  39  N.  Y.  129,  100  Am.  Dec.  415,  and  brief  of  coun- 
sel in  Treat  v.  Hiles,  81  Wis.  280,  50  N.  W.  896.     It  is  no 
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exoneration  to  defendant  that  his  misconduct,  which  has 
made  inquiry  as  to  the  quantum  of  harm  necessary,  rendi-rs 
that  inquiry  difficult:  Simpson  v.  London,  1  Q.  B.  D.  274; 
Dart  V.  Laimbeer,  107  N.  Y.  664,  14  N.  E.  291.  The  best 
the  law  can  do  is  to  award  approximate  compensation.  Its 
failure  to  do  even  and  exact  justice  in  such  cases  is  not  more 
conspicuous  than  in  many  others.  No  other  remedy  is  avail- 
able. To  allow  only  for  loss  of  time  and  expenses  would 
put  a  premium  upon  breaking  contracts  and  deny  substan- 
tial justice. 

®  The  precise  question  as  to  the  admissibility  of  evidence 
of  sales  made  by  the  defendant  through  another  agent  sub- 
sequent to  the  breach  of  the  contract  and  within  the  period 
covered  by  agreement  with  the  plaintiffs  has  not  been  before 
fully  decided  by  this  court.  It  is  the  rule  of  this  court 
that  the  damages  are  not  a  mere  matter  of  discretion  to  the 
jury:  Emerson  v.  Pacific  Coast  etc.  Packing  Co.,  92  Minn. 
523,  100  N.  W.  365.  The  decisions  of  other  courts,  which 
have  been  discussed,  determine  that  evidence  of  such 
sales  should  be  received  and  considered  by  the  jury.  In 
this  case  the  trial  court  very  properly  cautioned  the  jury 
to  avoid  speculation  and  excess,  and  to  be  careful  not 
to  give  undue  weight  to  the  conjectural  features  of  the 
case.  When  the  jury  was  put  in  possession  of  all  the  facts 
as  to  the  business  transacted  before  and  after  the  breach 
and  within  the  term  of  the  contract  it  was  given  the  best 
and  natural  means  of  forming  as  sound  a  judgment  as  could 
be  predicated  under  the  very  difficult  conditions.  The  plain- 
tiff was  entitled  to  the  profit  he  would  have  made  on  his 
contract,  had  he  been  permitted  to  perform  the  same,  in- 
cluding the  profits  both  before  and  after  the  breach. 

4.  There  were  other  assignments  of  error  in  the  admission 
of  evidence,  the  merits  of  which  it  is  unnecessary  to  deter- 
mine. We  do  not  regard  them  as  being  of  sufficient  impor- 
tance to  invalidate  the  verdict,  if  it  be  conceded  that  they 
involve  erroneous  rulings. 

Order  appealed  from  is  affirmed. 


For  Hecent  Authorities  on  the  right  to  recover  future  or  prospective 
profits  in  an  action  for  the  breach  of  a  contract,  see  Kelley  v.  La 
Crosse  Carriage  Co.,  120  Wis.  84,  102  Am.  St.  Rep.  971;  Kavanaugh 
Mfg.  Co.  V.  Kosen,  132  Mich.  44,  102  Am.  St.  Rep.  378;  Anieriean 
Express  Co.  v.  Jennings,  86  Miss.  329,  109  Am.  St.  Rep.  708;  Travwick 
V.  Southern  Ry.  Co.,  71  S.  C.  82,  110  Am.  St.  Rep.  563;  Marshall  v. 
Clark,  78  Conn.  9,  112  Am.  St.   Rep.   84. 
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STATE  V.  BATES. 
[96  Minn.  110,  104  N.  W.  790.] 

STATUTES. — ^Neither  Bad  Grammar  nor  Bad  English  will  Viti- 
ate a  Statute  if  the  meaning  of  the  legislature  can  be  clearly  dis- 
covered. Awkward,  slovenly,  or  ungrammatical  phrases  and  sen- 
tences may  yet  convey  a  definite  meaning,  and  if  they  do  so,  the 
courts,  must  accept  it  as  the  meaning  of  the  law-makers,     (p.  614.) 

STATUTES,  Interpretation  in  Favor  of  Validity  of. — A  stat- 
ute must  be  given  the  benefit  of  every  reasonable  inference.  An  in- 
terpretation which  renders  a  statute  null  and  void  cannot  be  admitted. 
It  ought  to  be  interpreted  in  such  a  manner  as  that  it  may  have  effect, 
and  not  be  found  vain  and  nugatory,     (p.  614.) 

STATUTES,  Omitting  Words  for  the  Purpose  of  Interpreting. — 
The  court  may,  in  interpreting  a  statute,  omit  a  word  to  render  the 
statute  intelligible,  if,  as  it  stands,  it  is  devoid  of  sensible  meaning. 
(p.  614.) 

STATUTES,  Rule  with  Respect  to  Conflicting  Provisions — In- 
tent First  Expressed,  When  to  Control. — The  rule  that  what  appears 
last  in  a  statute  ia  the  last  expression  of  the  legislative  will  should 
not  be  applied  where  the  provision  standing  first  in  the  act  is  more 
in  harmony  with  other  statutes  in  pari  materia,  and  especially  when 
it  is  in  harmony  with  the  unquestionable  general  purpose  of  the  stat- 
ute to  be  interpreted,     (p.  615.) 

CONSTITUTIONAL  LAW — Delegation  to  One  Department  of 
the  Government  of  Duties  Committed  by  the  Constitution  to  Another. 
While,  as  a  general  rule,  the  legislature  cannot  delegate  legislative 
powers  to  the  judiciary,  still  where  the  duties  are  of  an  ambiguous 
character  and  are  imposed  upon  a  judicial  oflBcer,  every  doubt  will 
be  resolved  in  favor  of  the  validity  of  the.  statute,  and  the  powers 
conferred  will  be  held  to  be  judicial,     (pp.  617,  618.) 

CONSTITUTIONAL  LAW,  Classification  of  Departments  of 
Government. — There  may  be  a  case  where  a  particular  power  cannot 
be  affirmed  to  be  either  executive,  legislative  or  judicial,  and  if  such 
power  is  not  by  the  constitution  unequivocally  intrusted  to  either 
the  executive  or  judicial  departments,  the  mode  of  its  exercise  and 
the  agency  must  necessarily  be  determined  by  the  legislature,  (p. 
620.) 

CONSTITUTIONAL  LAW — Statutes  Respecting  Sale  of  Intoxi- 
cating Liquor. — Chapter  346  of  the  statutes  of  Minnesota  of  1905, 
respecting  the  sale  of  intoxicating  liquors,  is  not  unconstitutional 
because  of  its  committing  to  judicial  officers  powers  not  judicial  in 
character,  nor  for  any  other  reason,     (p.  621.) 

Baldwin,  Baldwin  &  Dancer,  for  the  appellant. 

Edward  T.  Young,  attorney  general,  George  T.  Simpson, 
assistant  attorney  general,  and  John  M.  McClintock,  county 
attorney,  for  the  respondent. 

*i»  ELLIOTT,  J.  The  relator  was  charged  with  soliciting 
parties  to  purchase  intoxicating  liquors  in  quantities  of  less 
than  five  gallons  in  violation  of  the  provisions  of  chapter  346, 
page  626,  of  the  Laws  of  1905.  He  was  arrested  and  brought  be- 
fore the  municipal  court  of  the  city  of  Duluth,  and  after 
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hearing  was  held  to  await  the  action  of  the  grand  jury,  and 
in  default  of  bail  was  committed  to  the  custody  of  the 
sheriff.  Thereafter  he  caused  ***  a  writ  of  habeas  corpus 
to  issue  out  of  the  district  court,  and  after  a  hearing  there- 
on an  order  was  entered  refusing  to  release  the  petitioner 
and  remanding  him  to  the  custody  of  the  sheriff.  From  this 
order  an  appeal  was  taken  to  this  court  under  the  provi- 
gions  of  chapter  327,  page  734,  of  the  Laws  of  1895. 

We  are  not  embarrassed  by  any  controversy  about  the 
facts.  It  is  admitted  that  the  relator  was  legally  convicted 
in  the  municipal  court,  and  the  writ  of  habeas  corpus  prop- 
erly discharged,  if  chapter  346,  page  626,  of  the  Laws  of 
1905  is  constitutional  and  effective.  This  is  the  only  ques- 
tion presented  by  the  record.  It  is  contended  by  the  ap- 
pellant that  the  statute  is  invalid,  for  the  reason  (1)  that 
its  several  parts  are  so  inconsistent  and  contradictory  that 
the  legislative  intention  cannot  be  ascertained  and  (2) 
that  it  violates  section  1,  article  3  of  the  constitution  of  the 
state.  The  statute  is  entitled,  "An  act  prohibiting  the  sale 
of  intoxicating  liquors,  and  for  the  granting  of  license  for 
the  sale  of  spirituous  and  vinous  liquors,  and  providing  for 
a  penalty  for  the  violation  thereof." 

Section  1  provides:  "That  whoever  on  his  own  behalf  or 
as  an  agent  for  others,  without  having  a  license  so  to  do 
as  provided  for  in  this  act,  shall  solicit  any  person  or  per- 
sons, firm  or  corporation  or  association  not  having  a  license 
to  keep  a  dramshop  or  saloon  under  the  laws  of  this  state 
or  to  a  licensed  physician  or  druggist  to  buy  or  contract  for 
the  future  delivery  or  to  make  order  for  any  spirituous  or 
vinous  liquors  in  any  less  quantity  than  five  gallons,  or 
either  on  his  own  behalf  or  as  said  agent,  or  as  an  agent  for 
the  purchaser  make  an  order  contracting  for  the  future 
delivery  of  any  such  liquors  to  any  said  person,  persons, 
firm,  corporation  or  association  shall  be  subject  to  a  fine, 
etc." 

Section  2  provides  that  "the  board  of  county  commis- 
sioners may  grant  license  to  persons  to  act  on  their  own  be- 
half or  as  agents  for  others  in  the  sale  of  spirituous  or 
vinous  liquors  for  future  delivery  in  quantities  not  **^  less 
than  five  gallons  to  others  than  those  duly  licensed  to  keep 
a  dramshop  or  saloon  under  tlie  laws  of  tiie  state  in  tlieir 
respective  counties  as  they  think  for  the  public  good  re- 
quires. ' ' 
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To  say  that  the  act  is  drawn  with  reasonable  skill  and  ac- 
curacy would  be  to  use  the  language  of  flattery.  It  is  crude 
in  construction  and  awkward  in  phraseology,  and  it  is 
doubtful  whether  so  brief  a  legislative  enactment  ever  con- 
tained more  bad  grammar  or  a  greater  number  of  verbal 
inaccuracies.  But  such  defects  are  not  necessarily  fatal 
to  the  statute,  so  long  as  the  court,  according  to  well-known 
rules  of  construction,  is  able  to  discover  the  intention  of 
the  legislature.  "Neither  bad  grammar  nor  bad  English 
will  vitiate  a  statute,  if  the  meaning  of  the  legislature  can 
be  clearly  discovered.  Awkward,  slovenly,  or  ungrammati- 
cal  phrases  and  sentences  may  yet  conve}*^  a  definite  mean- 
ing, and,  if  they  do,  the  courts  must  accept  it  as  the  mean- 
ing of  the  lawmakers":  Black's  Interpretation  of  Law,  sec. 
34;  Kelly's  Heirs  v.  McGuire,  15  Ark.  555;  Murray  v.  State, 
21  Tex.  App.  620,  57  Am.  Rep.  623,  2  S.  W.  757;  Lane  v. 
Schomp,  20  N,  J,  Eq.  82.  The  statute  must  be  given  the 
benefit  of  every  reasonable  inference.  An  interpretation 
which  renders  a  statute  null  and  ineffective  cannot  be  ad- 
mitted. It  is  an  absurdity  to  suppose  that  after  it  is  re- 
duced to  terms  it  means  nothing.  It  ought  to  be  interpreted 
in  such  a  manner  as  that  it  may  have  effect,  and  not  be 
found  vain  and  nugatory:  Vattel  on  Law  of  Nations,  253; 
State  V.  Chicago  etc.  Ry,  Co.,  38  Minn.  281,  37  N.  W.  782; 
State  V.  Board  of  County  Commrs.  of  Polk  County,  87  Minn. 
325,  92  N.  W.  216,  60  L.  R.  A.  161. 

In  order  to  render  the  statute  consistent  and  intelligible, 
it  is  only  necessary  to  omit  the  word  "not"  from  the  clause 
** quantities  not  less  than  five  gallons"  in  the  second  sec- 
tion. There  is  no  doubt  of  the  power  and  right  of  courts 
to  thus  omit  a  word,  when  necessary  to  render  a  statute  in- 
telligible which  as  it  stands  is  devoid  of  sensible  meaning. 
The  books  are  full  of  cases  in  which  words  have  been 
omitted,  supplied,  or  transposed:  Moody  v.  Stephenson,  1 
Minn.  289  (401) ;  Woodruff  v.  Town  of  Glendale,  26  ]\Iinn. 
78,  1  N.  W.  581 ;  Donohue  v.  Ladd,  31  Minn.  244,  17  N.  W. 
381 ;  McGee  v.  Board  of  County  Commrs.,  84  Minn.  472,  88 
N.  W.  6;  Chapman  v.  State,  16  Tex,  App.  76;  Ilutchings 
v.  Commercial  Bank,  91  Va.  6S,  20  S.  E.  050 ;  Bird  v.  Board 
of  Commrs.,  95  Ky,  195,  24  S.  W.  118;  Paxton  etc,  Ins.  Co. 
V.  Farmers'  etc.  Ins.  Co.,  45  Neb.  884,  50  Am.  St.  Rep.  585, 
64  N.  W.  i*»  343,  29  L.  R.  A.  853;  Lancaster  County  v. 
Frey,  123  Pa.  593,  18  Atl.  478;  Lancaster  County  v.  Lan- 
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caster  City,  160  Pa.  411,  28  Atl.  854;  Black's  Interpretation 
of  Law,  sec.  37. 

But  it  is  contended  by  counsel  that  there  is  no  more  rea- 
son why  the  court  should  by  construction  omit  the  word 
"not"  from  the  clause  in  the  second  section  than  supply  it  in 
the  first  section,  which  would  make  the  section  consistent 
and  the  statute  valid,  but  render  it  entirely  inapplicable  as 
far  as  the  defendant  in  this  case  is  concerned.  The  rule  that 
the  part  of  the  act  which  is  later  in  position  in  the  statute 
is  to  be  deemed  a  later  expression  of  the  legislative  will, 
and  thus  repeal  a  contradictory  earlier  provision,  is  usually, 
although  not  universally,  accepted,  but  does  not  rest  upon 
a  very  satisfactory  foundation.  It  has  been  criticised  by 
Bishop  upon  the  very  substantial  ground  that,  as  all  the 
provisions  of  an  act  are  adopted  at  the  same  time,  there 
can  be  no  priority  in  point  of  time  on  account  of  their  rela- 
tive position:  Bishop  on  Written  Law,  sees.  62-65.  If  any 
inference  is  to  be  drawn  from  mere  position,  it  would  seem 
but  reasonable  to  give  the  preference  to  what  appears  first 
in  order.  The  draftsman  would  ordinarily  express  the 
dominant  idea  in  his  mind  in  the  opening  paragraph  or  sec- 
tion, and  what  follows  would  naturally  and  logically  agree 
with  what  precedes.  "For  it  is  to  be  presumed,"  says 
Vattel,  "that  the  authors  of  a  deed  had  a  uniform  and 
steady  train  of  thinking."  But  it  is  not  necessary  to  in- 
voke such  a  presumption  in  the  present  instance,  as  the 
rule  of  construction  which  presumes  that  what  appears  last 
in  the  act  is  the  latest  expression  of  the  legislative  will 
should  not  be  applied  where  the  provision  standing  first  in 
the  act  is  more  in  harmony  with  the  other  statutes  in  pari 
materia. 

This  exception  to  the  rule  was  applied  by  this  court  in 
McCormick  v.  Village  of  West  Duluth,  47  Minn.  272,  50 
N.  W.  128.  The  statute  there  under  consideration  con- 
tained independent  provisions  in  respect  to  the  character  of 
certain  improvement  bonds  which  were  authorized  by  tlie 
act.  By  the  first  clause  the  bonds  were  to  be  made  payable 
in  five  annual  installments,  the  first  maturing  one  year 
from  date,  while  the  second  clause  provided  that  the  bonds 
should  be  made  payable  at  the  option  of  the  village  alter 
five  years,  and  absolutely  at  the  expiration  of  seven  3'ears, 
from  their  date.     It  was  claimed    that    either    the   word 
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"shall"  appearing  in  each  clause  should  be  read  "may," 
which  would  harmonize  the  two  clauses  and  permit  the 
municipal  authorities  ***  to  exercise  discretion,  or  the 
clause  last  in  order  should  be  upheld  as  the  later  expression 
of  the  legislative  will.  The  court  said:  "The  rules  of  con- 
struction invoked  by  defendants'  counsel  in  support  of  their 
demurrer  are  well  recognized,  but  the  true  rule  to  be  ap- 
plied here  is  that,  where  the  first  clause  of  a  section  con- 
forms to  the  obvious  policy  and  intent  of  the  legislature, 
it  is  not  rendered  inoperative  by  a  later  inconsistent  clause 
which  does  not  conform  to  this  policy  and  intent.  In  such 
cases  the  later  clause  is  nugatory  and  must  be  disregarded." 
This  principle  was  recognized  and  applied  in  Dickerson 
V.  Nelson,  4  Ind.  280,  State  v.  Williams,  8  Ind.  191,  and 
Sams  V.  King,  18  Fla.  557.  In  Kansas  P.  Ry.  Co.  v.  County 
Commrs.,  16  Kan.  587,  Justice  Brewer  said  that  where  there 
is  no  way  of  reconciling  conflicting  clauses,  and  nothing 
to  indicate  which  the  legislature  regarded  as  of  paramount 
importance,  force  should  be  given  to  those  clauses  which 
would  make  the  statute  in  harmony  with  the  other  legisla- 
tion on  the  same  subject. 

The  omission  of  the  word  "not"  in  the  second  section 
renders  the  statute  consistent  and  intelligible,  and  in  har- 
mony with  the  general  policy  of  the  state  as  expressed  in 
judicial  decisions  and  general  legislation  upon  the  subject 
matter  of  intoxicating  liquors. 

No  attempt  has  heretofore  been  made  in  this  state  to  li- 
cense and  control  the  wholesale  liqour  trade.  Prior  to  1887, 
said  Chief  Justice  Gilfillan,  in  State  v.  Orth,  38  Mirin.  150, 
36  N.  W.  103,  "the  policA'  of  the  state  has  always  been, 
as  we  believe  it  has  been  in  most  of  the  states,  to  require  li- 
censes only  for  the  sale  in  small  quantities,  usually  for  con- 
sumption by  the  purchaser  at  the  place  where  sold,  to  con- 
trol and  regulate  drinking  and  drinking  places.  Nearly 
all  the  provisions  of  the  present  law  (other  than  the  sec- 
tion now  before  us)  for  licensing  and  regulating  the  busi- 
ness of  selling  intoxicating  liquors  indicate  the  same  pur- 
pose and  are  inapplicable  to  the  business  of  selling  at  whole- 
sale." After  noting  the  detailed  provisions  of  the  various 
sections  and  their  apparent  inapplicability  to  the  sale  of 
liquors  at  wholesale,  the  chief  justice  continues:  "All  the 
provisions  of  the  law  in  regard  to  procuring  the  license, 
the  contents  of  the  license,  and  the  regulating  the  business 
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point  unequivocally  to  the  retail  trade,  making  sales  in 
small  quantities  to  consumers  as  the  business  for  which  a 
license  is  required;  and,  taking  the  law  as  a  whole,  we  con- 
clude the  legislature  **•*  did  not  intend  to  depart  from  the 
former  policy  of  the  state  and  require  licenses  for  any  but 
the  retail  trade." 

The  act  of  1887,  with  its  various  amendments  (Gen. 
Stats.  1895,  sees.  1990-1993)  applies  only  to  the  sale  of  in- 
toxicating liquors  in  quantities  of  less  than  five  gallons — 
that  is,  to  the  retail  liquor  business;  and  an  examination 
of  the  subsequent  legislation  discloses  nothing  which  leads 
us  to  think  that  there  has  been  any  change  of  policy.  The 
evident  object  of  the  statute  under  consideration  is  to  pro- 
hibit sales  in  small  quantities,  and  this  intention  is  ex- 
pressed in  the  first  section  of  the  act.  By  disregarding  the 
word  "not"  in  section  2  the  provisions  are  thus  made  con- 
sistent, and  the  entire  statute  is  brought  into  harmony  with 
the  general  policy  of  the  state. 

The  other  ground  assigned  for  reversal  is  that  the  act  is 
unconstitutional,  in  that  it  is  in  conflict  with  section  1,  arti- 
cle 3  of  the  state  constitution,  which  reads  as  follows :  ' '  The 
powers  of  the  government  shall  be  divided  into  three  dis- 
tinct departments — legislative,  executive  and  judicial ;  and  no 
person  or  persons  belonging  to  or  constituting  one  of  these 
departments  shall  exercise  any  of  the  powers  properly  be- 
longing to  either  of  the  others,  except  in  the  instances  ex- 
pressly provided  in  this  constitution." 

The  construction  and  application  of  this  provision  of  the 
constitution  has  been  frequently  before  this  court :  Sanborn 
v.  Commissioners  of  Rice  County,  9  Minn.  258  (273)  ;  In 
re  Application  of  Senate,  10  Minn.  56  (78)  ;  Home  Ins.  Co. 
V.  Flint,  13  Minn.  228,  (244)  ;  Rice  v.  Austin,  19  Minn.  74 
(103),  18  Am.  Rep.  330;  State  v.  Young,  29  Minn.  474,  9 
N.  W.  737;  State  v.  Ueland,  30  Minn.  29,  14  N.  W.  58; 
State  V.  Simons,  32  Minn.  540,  21  N.  W.  750;  Foreman  v. 
Board  of  County  Commrs.,  64  Minn.  371,  67  N.  W.  207; 
McGee  v.  Board  of  County  Commrs.,  84  Minn.  472,  86  N.  W. 
6;  State  v.  Crosby,  92  Minn.  176,  99  N.  W.  636.  As  a  gen- 
eral proposition  of  law  the  legislature  cannot  delegate  leg- 
islative powers  to  tlie  judiciary  or  require  the  judges  of 
the  various  courts  of  the  state  to  do  any  acts  which  are  not 
in  their  nature  judicial:  Kilbourn  v.  Thompson,  103  U.  S. 
168,  26  L.  ed.  377,  and  cases  there  cited ;  Case  of  Super- 
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visors  of  Election,  114  Mass.  247,  19  Am.  Rep.  341;  State 
V.  Barker,  116  Iowa,  96,  93  Am.  St.  Rep.  222,  89  N.  W.  204, 
57  L.  R.  A.  244. 

**®  But  it  is  not  always  easy  to  discover  the  line  which 
marks  the  distinction  between  executive,  judicial,  and  legis- 
lative functions,  and  when  duties  of  an  ambiguous  character 
are  imposed  upon  a  judicial  officer,  any  doubt  will  be  resolved 
in  favor  of  the  validity  of  the  statute,  a«id  the  powers  held 
to  be  judicial:  Foreman  v.  Board  of  County  Commrs.,  64 
Minn.  371,  67  N.  W.  207.  In  many  instances  the  acts  which 
are  to  be  done  require  the  performance  of  functions,  some 
of  which  are  judicial  and  others  legislative  or  executive, 
and  these  are  often  so  interwoven  and  connected  that  they 
cannot  readily  be  separated  and  distinguished.  When  this 
is  the  case  the  court  will  not  attempt  to  unravel  the  combi- 
nation, but  will  sustain  the  act  as  against  the  constitu- 
tional objection:  McGee  v.  Board  of  County  Commrs.,  84 
Minn.  472,  86  N.  W.  6;  State  v.  Crosby,  92  Minn.  176,  99 
N.  W.  636. 

In  State  v.  Crosby,  92  Minn.  176,  99  N.  W.  636,  where 
the  constitutionality  of  the  ditch  law  was  sustained.  Justice 
Brown  said:  "The  authorities  are  numerous  sustaining 
statutes  which  impose  upon  the  courts  powers  involving  the 
exercise  of  both  judicial  and  legislative  functions,  such  as 
the  condemnation  of  land  for  public  purposes,  the  appoint- 
ment of  commissioners  of  election  in  proceedings  for  adding 
territory  to  municipal  corporations,  and  laying  out  and 
establishing  highways.  The  proceedings  provided  for  by 
the  statute  under  consideration  involve  the  exercise  of  both 
legislative  and  judicial  powers.  The  question  of  the  pro- 
priety or  necessity  of  public  ditches  to  drain  marshy  or 
overflowed  lands  is  one  of  legislative  character.  The  con- 
demnation of  land  through  which  such  ditches  may  be  con- 
structed, the  assessment  of  damages,  and  the  determina- 
tion of  the  legal  rights  to  parties  affected,  are  judicial.  The 
exercise  of  all  these  powers  is  involved  in  proceedings  under 
this  statute." 

Some  confusion  in  the  authorities  has  resulted  from  the 
unwarranted  assumption  that  all  the  functions  of  govern- 
ment must  necessarily  be  either  executive,  legislative,  or 
judicial  in  their  nature,  and  therefore  referred  by  the  con- 
stitutional provision  to  one  or  the  other  of  the  three  de- 
partments of  government.     It  may  very  well  be  true  that  the 
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duty  imposed  by  a  statute  such  as  the  one  under  considera- 
tion is  neither  the  one  nor  the  other.  The  constitution  has 
referred  legislative  power  to  the  legislature,  executive 
power  to  the  executive,  and  judicial  poAver  to  the  judiciary; 
but  it  has  nowhere  declared  that  all  the  powers  which  are 
necessary  for  the  proper  government  of  the  commonwealth 
are  included  **''  in  this  classification.  Analyzing  the  con- 
stitutional provision,  Ave  find  it  consists  of  (1)  a  distril)utive 
clause,  "The  powers  of  government  shall  be  divided  into 
three  departments,  legislative,  executive  and  judicial";  (2) 
a  prohibitive  clause,  "No  person  or  persons  belonging  to, 
or  constituting  one  of  these  departments  shall  exercise  any 
of  the  power  properly  belonging  to  either  of  the  others"; 
and  (3)  an  exception  clause,  "Except  in  the  instances  ex- 
pressly provided  in  this  constitution."  The  constitution  does 
not  attempt  to  make  an  abstract  distribution  of  governmental 
functions.  It  merely  assigns  such  as  are  of  recognized  char- 
acter to  the  departments  which  are  created  by  it  for  their  con- 
venient and  effective  exercise. 

The  theory  of  the  distribution  of  governmental  functions 
is  certainly  as  old  as  Aristotle  (Polities,  bk.  6,  c.  11,  sec. 
1),  and  has  been  a  controlling  principle  and  accepted  doc- 
trine of  political  science  since  it  was  elaborated  by  Mon- 
tesquieu in  his  Spirit  of  LaAvs.  The  belief  in  its  importance 
was  never  stronger  than  during  the  latter  part  of  the 
century,  AV'hen  our  national  constitution  Avas  formed  and 
the  government  established:  See  1  Blackstone's  Comnionta- 
ries,  146,  154  (Hammond's  ed.,  pp.  362,  371);  2  Woolsey, 
Pol.  Sci.,  p.  259;  Maine's  Popular  Government,  219;  Mon- 
tesquieu on  Spirit  of  LaAvs  ( Nugent 's  Trans.),  b.  11,  c.  6; 
The  Federalist,  Nos.  47,  48,  51.  But  the  founders  Avere  too 
intensely  practical  to  be  controlled  by  any  political  thoory, 
and,  while  they  recognized  the  principle  in  constructing 
the  framcAA'ork  of  the  government,  they  violated  it  in  prac- 
tice and  so  distributed  the  poAvers  as  to  create  a  system  of 
checks  and  balances :  See  Mason  on  Veto  PoAver.  The  prin- 
ciple formulated  by  Montesquieu  still  lies  at  the  base  of 
most  political  organizations  of  the  present  day,  but  during 
the  last  century  the  tendency  of  political  science  has  been 
to  discard  it  in  its  extreme  form,  because,  as  said  by  Good- 
now,  "It  is  incapable  of  accurate  statement,  and  because  it 
seems  to  be  impossible  to  apply  it  Avitli  beneficial  results  in 
the  formation  of  any  concrete  political  organization.     The 
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flaw  in  Montesquieu's  reasoning  and  in  that  of  his  follow- 
ers was  in  the  assumption  that  the  expressions  of  the  gov- 
ernmental power  by  different  authorities  were  different 
powers":  Goodnow,  Adm.  Law,  20,  21.  The  recent  ten- 
dency of  legislatures  and  courts  is  commented  on  by  Justice 
Brown  in  State  v.  Crosby,  92  Minn.  176,  99  N.  W.  636.  The 
"present  attitude  of  the  courts  toward  questions  arising  un- 
der this  constitutional  provision  is  well  expressed  by  the 
supreme  ***  court  of  North  Carolina:  "While  ....  the 
executive,  legislative,  and  supreme  judicial  powers  of  the 
government  ought  to  be  forever  separate  and  distinct,  it  is 
also  true  that  the  science  of  government  is  a  practical  one. 
Therefore,  while  each  should  firmly  maintain  the  essential 
powers  belonging  to  it,  it  cannot  be  forgotten  that  the  three 
co-ordinate  parts  constitute  one  brotherhood,  whose  common 
trust  requires  a  mutual  toleration  of  the  occupancy  of  what 
seems  to  be  a  'common  because  of  vicinage'  bordering  on 
the  domains  of  each":  Brown  v.  Turner,  70  N.  C.  93, 

It  is  well  to  recognize  the  fact  that  "there  are  a  multitude 
of  governmental  duties  which  have  never  been,  and  cannot 
possibly  be,  performed  either  by  the  legislature  or  by  the 
governor,  and  which  are  certainly  not  prescribed  by  the 
constitution  to  the  judiciary":  Paul  v.  Gloucester  County, 
50  N.  J.  L.  585,  15  Atl.  272,  1  L.  R.  A.  86;  Bluntschli  on 
Theory  of  the  State,  c.  7.  The  constitutional  provision  has 
no  application  to  acts  of  this  character.  It  applies  only  to 
the  powers  which  because  of  their  nature  are  assigned  by 
the  constitution  itself  to  one  of  the  departments  exclu- 
sively: Ross  V.  Board  of  Freeholders,  69  N.  J.  L.  291,  55 
Atl.  310;  Eckert  v.  Perth  Amboy  etc.  R.  Co.,  66  N.  J.  Eq. 
437,  57  Atl.  438.  The  powers  not  thus  assigned  remain 
properly  under  the  control  of  the  legislature.  As  said  by 
Black:  "There  may  be  cases  in  which  a  particular  power 
cannot  be  said  to  be  either  executive,  legislative  or  judicial ; 
and  if  such  a  power  is  not  by  the  constitution  unequivocally 
intrusted  to  either  the  executive  or  judicial  departments  of 
the  government,  the  mode  of  its  exercise  and  the  agency 
must  necessarily  be  determined  by  law — that  is,  by  the 
legislature":  Black's  Constitutional  Law,  74.  See,  also, 
Cooley's  Constitutional  Limitations,  2d  ed.,  42,  43;  Mc- 
Clain's  Constitutional  Law  in  United  States,  sec.  24;  Bridges 
v.  Shallcross.  6  W.  Va.  562;  Field  v.  People,  2  Scam.  79; 
People  V.  Ilurlbut,  24  Mich.  44,  9  Am.  Rep.  103. 
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An  examination  of  the  authocities  in  this  country  sug- 
gests the  thought  that  in  some  instances  the  courts  have  as- 
sumed that  the  separation  of  the  powers  of  government  into 
three  classes  results  from  the  application  of  a  natural,  in 
stead  of  a  conventional,  rule.  Such  a  theory  leads  to 
strained  and  artificial  reasoning,  and  induces  a  system  of 
construction  which  denies  proper  force  and  effect  to  the 
constitutional  provision.  If  the  powers  which  are  conferred 
upon  the  judge  of  the  district  court  and  the  chairman  of 
the  board  of  county  commissioners  by  ^^^  the  act  under 
consideration  are  neither  necessarily  executive,  legislative, 
nor  judicial,  the  act  is  not  in  violation  of  section  1,  article 
3,  of  the  constitution  of  the  state.  The  same  conclusion 
follows,  under  the  previous  decisions  of  this  court,  if  the 
acts  to  be  performed  are  of  an  ambiguous  character,  or  are 
in  part  judicial  and  in  part  executive  or  legislative.  We 
therefore  hold  that  chapter  346,  page  626,  of  the  Laws  of 
1905  is  effective  and  constitutional. 

The  order  appealed  from  is  affirmed,  and  it  is  ordered 
that  the  relator  be  remanded  to  the  custody  of  the  re- 
spondent. 


The  Questions  Involved  in  the  Principal  Case  were  presented  to 
the  same  court  in  State  v.  Braun,  96  Minn.  521,  105  N.  W.  975,  which, 
in  rendering  its  decision,  so  far  as  the  same  points  were  involved,  ap- 
proved and  followed  the  principal   case. 

In  the  Construction  of  Stattites  a  word  which  evidently  is  an  inter- 
polation and  which  is  without  sensible  meaning  may  be  disregarded: 
Paxton  etc.  Land  Co.  v.  Farmers'  etc.  Land  Co.,  45  Neb.  884,  50  Am. 
St.  Rep.  585.  As  to  which  of  two  conflicting  provisions  in  a  statute, 
the  first  or  the  last,  should  be  given  effect,  see  Calhoun  Gold  Min. 
Co.  V.  Ajax  Gold  Min.  Co.,  27  Colo.  1,  83  Am.  St.  Rep.  17. 

On  the  Delegation  of  Nonjudicial  Duties  to  ths  courts,  see  Miller  v. 
Enterprise  Canal  etc.  Co.,  142  Cal.  208,  100  Am.  St.  Rep.  115;  State 
V.  Barker,  116  Iowa,  96,  93  Am.  St.  Rep.  222;  State  v.  George,  22 
Or,  142,  29  Am.  St.  Rep.  586;  Carter  v.  State,  42  La.  Ann.  927,  21 
Am.  St.  Rep.  404.  It  has  been  held  that  a  statute  providing  that 
when  as  many  voters  of  a  county  as  represent  one-half  of  the  votes 
cast  at  the  last  election  for  governor  shall  petition  the  circuit  court  tc 
submit  the  question  of  granting  liquor  licenses  at  the  next  congres- 
sional election,  the  court  shall  issue  an  order  to  the  sheriff  for  an 
election  on  that  question,  requires  the  court  to  perform  nonjudicial 
duties:  Board  of  Supervisors  v.  Todd,  97  Md.  247,  99  Am.  St.  Rep.  438. 
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BEADY  V.  GHj^rAN. 

[96  Minn.  234,  104  N.  W.  897.] 

REDEMPTION  Under  Supposed  Lien,  When  Premature. — If 
by  statute  a  party  is  entitled  to  redeem  from  foreclosure  sale  only 
by  giving  notice  of  his  intention  when  he  has  a  lien  on  the  prem- 
ises, a  notice  given  of  an  intention  to  redeem  under  the  lien  of  a  judg- 
ment is  entirely  ineffective  if  the  judgment  is  not  docketed  until  some 
hours  afterward,     (pp.  623,  624.) 

JUDGMENT,  Docketing,  Presumption  of  Time  of. — When  a 
clerk,  in  docketing  a  judgment,  specifies  that  it  was  docketed  at  an 
hour  designated,  he  is  presumed  to  have  done  his  duty,  and  no  infer- 
ence can  be  indulged  that  the  docketing  was  earlier,     (p.  624.) 

REDEMPTION,  Validity  of.  When  May  be  Questioned. — 
Though  the  amount  paid  for  redemption  is  all  that  can  be  lawfully 
exacted,  the  validity  of  the  redemption  can  be  objected  to  where  its 
effect  is  to  subrogate  the  redemptioner  to  the  rights  of  the  purchaser 
at  the  foreclosure  sale,  and  to  thereby  transmit  an  absolute  title,  to 
the  premises  unless  further  redemption  is  made  within  the  time 
specified  by  law.     (p.  624.) 

TIME,  Fractions  of  a  Day,  When  Will  be  Considered. — The 
legal  fiction  that  there  are  no  fractions  of  a  day  has  no  application 
to  a  case  when  the  statute,  to  avoid  confusion,  expressly  requires  that 
notice  shall  be  taken  of  the  precise  time  an  official  act  is  done  and 
that  a  record  thereof  be  made.     (p.  625.) 

Charles  E.  Bond  and  M.  C.  Brady,  for  the  appellant. 
A.  C.  Middelstadt,  for  the  respondent. 

235  START,  C.  J.  Action  of  ejectment.  Trial  by  the 
court  without  a  jury.  The  district  court  of  the  county  of 
Hennepin,  in  which  the  action  was  pending,  as  a  conclu- 
sion of  law  based  upon  its  findings  of  fact,  directed  judg- 
ment on  the  merits  for  the  defendant.  It  was  so  entered, 
and  the  plaintiff  appealed  from  the  judgment. 

The  question  for  our  decision  is  whether  the  conclusion 
of  law  and  judgment  are  supported  by  the  findings  of  fact. 
The  short  facts  found  by  the  court  are  these:  On  October 
7,  1903,  the  premises  in  question  were  duly  sold  on  the  fore- 
closure by  advertisement  of  a  mortgage,  which  was  the  first 
lien  thereon,  to  Nathan  M.  Barnes,  a  mortgagee.  On  Octo- 
ber 1,  1904,  another  mortgage  on  the  premises,  which  was 
the  second  lien  thereof,  was  duly  made  to  the  defendant 
herein,  and  duly  recorded  on  October  5,  1904.  On  the  next 
day  the  defendant  filed  a  notice  in  due  form  and  substance 
of  his  intention  to  redeem  as  such  mortgagee  the  premises 
from    the   sale    on    the    foreclosure    of    the    first   mortgage. 
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No  redemption  was  made  by  the  mortgagors,  and  on  Octo- 
ber 12,  1904,  the  defendant  as  such  junior  mortgagee  re- 
deemed the  premises  from  the  foreclosure  sale.  The  usual 
certificate  of  redemption  was  issued  to  him  and  duly  re- 
corded on  the  same  day.  On  October  6,  1904,  the  plaintiff 
secured  from  one  of  the  mortgagors  in  the  first  mortgage 
a  confession  of  judgment  in  his  favor  in  the  sum  of  twenty- 
five  dollars,  and  in  the  afternoon  of  that  day,  and  be- 
fore 12:20  o'clock,  delivered  it  to  the  clerk  of  the  district 
court  and  requested  him  to  enter  and  docket  it  forthwith, 
which  the  clerk  promised  to  do.  There  is  no  showing  at 
what  hour  of  the  day  last  named  the  judgment  was  en- 
tered in  the  judgment-book  in  the  clerk's  office;  but  the 
judgment  docket  does  show  that  the  plaintiff's  judgment 
was  not  docketed  until  the  hour  of  5  o'clock  of  that  day. 
On  the  same  day,  and  at  the  hour  of  1  o'clock  P.  M.,  the 
plaintiff  filed  in  the  office  of  the  register  of  deeds  a  notice 
in  proper  form  stating  his  intention  as  a  judgment  creditor 
to  redeem  the  premises  from  the  foreclosure  sale.  On  the 
following  October  17th  the  plaintiff  attempted  to  redeem 
the  premises  as  such  judgment  creditor,  and  did  all  things 
necessary  to  make  a  valid  redemption,  save  and  except 
that  the  only  notice  of  his  intention  to  redeem  was  one 
filed  four  hours  before  his  judgment  was  docketed.  There- 
upon the  usual  certificate  of  redemption  was  made  and 
delivered  to  the  plaintiff,  which  ^^^  was  recorded  the  next 
day.  On  March  15th  following,  on  application  of  the  plain- 
tiff and  consent  of  the  judgment  debtor,  the  district  court 
of  the  county  of  Hennepin  ordered  the  clerk  to  amend 
the  docket  entry  so  as  to  show  that  plaintiff's  judgment 
was  docketed  at  12:30  o'clock  P.  M.,  October  6,  1904,  and, 
further,  that  the  judgment,  after  such  change  is  made  in 
the  record,  shall  have  the  same  force  and  effect  as  if  it 
had  been  docketed  at  12:30  o'clock  P.  M..  provided  that  the 
rights  of  third  persons  shall  not  be  affected  by  the  order. 

Was  the  plaintiff's  attempted  redemption  of  the  premises 
valid?  This  is  the  sole  question  presented  by  the  record, 
and  we  answer  it  in  the  negative.  The  attempted  amend- 
ment of  the  docketing  of  the  plaintiff's  judgment  is  not 
relevant  here,  for  the  rights  of  the  defendant  were  not 
affected  by  the  action  of  the  court  to  which  he  was  not  a 
party.  Every  clerk  of  the  district  court  is  recfuired  to  keep 
a  docket,  in  which  he  shall  enter  alphabetically  the  name 
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of  each  judgment  debtor,  the  amount  of  the  judj^ment,  and 
the  precise  time  of  his  entry:  Gen.  Stats.  1894,  sec.  861. 
The  judgment  becomes  a  lien  on  the  unexempted  land 
of  the  judgment  debtor  only  from  the  time  of  so  docketing 
it:  Gen.  Stats.  1894,  sec.  5425.  A  creditor  having  a  junior 
lien,  legal  or  equitable,  on  mortgaged  premises,  may  redeem 
from  a  foreclosure  sale  thereof,  provided  he  files  notice  of 
his  intention  to  do  so  within  the  year  allowed  for  redemp- 
tion: Gen.  Stats.  1894,  sec.  6044.  It  is  a  condition  prece- 
dent to  the  exercise  of  the  right  of  such  creditor  to  redeem 
that  he  file  a  notice  of  his  intention  to  do  so,  and  to  en- 
title him  to  give  the  notice  he  must  have  a  lien  on  the 
premises  at  the  time  he  files  his  notice.  Therefore,  a  no- 
tice of  an  intention  so  to  redeem,  filed  by  an  intended  re- 
demptioner  before  he  is  in  fact  a  lien  creditor,  is  void,  even 
though  by  the  docketing  of  his  judgment  he  afterward  be- 
comes such  creditor  before  the  year  to  redeem  expires: 
Maurin  v.  Carnes,  71  Minn.  308,  74  N.  W.  139. 

The  plaintiff  contends  that  the  trial  court  found  that  there 
was  no  evidence  showing  at  what  hour  the  judgment  was 
docketed,  and  does  not  find  that  it  was  not  docketed  until 
the  hour  of  5  o'clock  P.  M.  What  the  court  did  find  was 
that  there  was  no  evidence  showing  at  what  time  the  judg- 
ment was  entered  in  the  judgment-book,  but  that  the 
docket-book  did  show  that  the  judgment  was  not  docketed 
until  5  o'clock  P.  M.  The  clerk  was  required  by  law  to 
enter  the  precise  ^^"^  time  of  the  docketing,  and  he  is  pre- 
sumed to  have  done  his  duty.  The  necessary  inference 
from  the  finding  is  the  ultimate  fact  that  the  judgment  was 
not  docketed  until  the  hour  named. 

It  is  also  urged  on  behalf  of  the  plaintiff  that  the  defend- 
ant cannot  question  the  validity  of  the  redemption,  for 
the  reason  that  all  he  was  entitled  to  was  the  amount  paid 
by  him  to  redeem  from  the  mortgage  foreclosure  sale  and 
the  amount  of  his  own  lien,  with  interest,  all  of  which  was 
paid  by  the  plaintiff  to  the  sheriff  when  he  attempted  to 
redeem.  Such  is  not  the  law,  for  the  defendant  by  his  re- 
demption was  subrogated  to  the  rights  of  the  purchaser 
at  the  foreclosure  sale,  and  thereby  obtained  the  right  to 
acquire  the  absolute  title  to  the  premises,  unless  redeemed 
within  the  time  allowed  by  law  by  one  having  the  legal 
right  so  to  do:  Hughes  v.  Olson,  74  Minn.  237,  73  Am.  St. 
Rep.  343,  77  N.  W.  42 
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The  last  contention  of  the  plaintiff  to  be  considered  is 
that  the  law  does  not  take  notice  of  fractions  or  parts  of 
a  day;  hence  the  judgment  must  be  deemed  to  have  been 
docketed  at  the  time  the  notice  of  intention  to  redeem  was 
filed,  both  acts  having  been  done  on  the  same  day.  The 
legal  fiction  that  there  are  no  fractions  of  a  day  has  no 
application  to  cases  like  this  one,  where  the  statute,  to 
avoid  confusion,  expressly  requires  that  notice  shall  be  taken 
of  the  precise  time  an  official  act  is  done,  and  that  a  record 
thereof  be  made. 

Judgment  affirmed. 


The  Computation  of  Time  is  the  subject  of  a  monographic  note  to 
State  V.  Michel,  78  Am.  St.  Rep.  372-376.  The  law  usually  rejects 
fractions  of  days,  but  this  rule  has  its  exceptions:  See  Tilton  v.  Ster- 
ling Coal  etc.  Co.,  28  Utah,  173,  107  Am.  St.  Rep.  689;  New  England 
Mtg.  etc.  Co.  V.  Fry,  143  Ala.  637,  111  Am.  St.  Rep.  62. 


GRACE  V.   GRACE. 

[96  Minn.  294,  104  N.  W.  969.] 

HOMESTEAD,  Partition  of. — Where  a  husband  and  wife  are 
tenants  in  common  of  a  homestead,  she  cannot,  by  leaving  him,  acquire 
a  right  to  compel  partition  thereof,     (p.  627.) 

HOMESTEAD,  Holding  by  Tenancy  in  Common. — A  homestead 
may  be  held  by  a  husband  and  wife  as  tenants  in  common,     (p.  627.) 

HOMESTEAD. — A  Conveyance  by  a  Husband  to  His  Wife  of 
the  Undivided  One-half  of  the  Premises  Occupied  by  Them  as  a  Home- 
stead does  not  confer  on  her  the  power  to  compel  partition  thereof 
by  a  sale,  though  it  be  conceded  that  his  homestead  right  is  restricted 
to  the  undivided  one-half.     (p.  628.) 

HOMESTEAD,  Partition  of  at  the  Suit  of  a  Wife. — The  law 
will  not  allow  a  wife  to  do  with  respect  to  her  husband's  homestead 
indirectly  by  a  suit  for  partition  by  sale  what  she  could  not  do  di- 
rectly by  sale  or  conveyance,     (p.  628.) 

C.  E.  and  J.  C.  Otis,  S.  E.  Day  and  S.  C.  Olmstead,  for  the 
appellant. 

Durment  &  Moore,  for  the  respondent. 

^*  JAGGARD,  J.     Substantially  in  the  language  of  ap- 
pellant, the  issues  and  facts  in  this  case  are  as  follows: 
The  action  is  one  for  partition  of  premises  described  '■^'^    in 
the  complaint  by  a  sale  thereof,  for  the  reason  that  they 
Am.  St.  Rep.,  Vol.  113—40 
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could  not  from  their  nature  be  partitioned  by  allotment 
in  kind.  The  parties  to  the  action  are,  and  have  been  for 
thirty  years  past,  husband  and  wife.  For  many  years  prior 
to  the  fall  of  1903  they  lived  together  therein  and  oc- 
cupied the  same  as  the  homestead  of  the  defendant,  in 
whom  title  stood.  In  the  fall  of  that  year  the  plaintiff 
commenced  an  action  against  the  defendant  for  a  legal  sepa- 
ration on  the  ground  of  cruel  and  inhuman  treatment.  Pur- 
suant to  an  amicable  arrangement,  the  defendant  made 
over  to  her  certain  personal  property  of  the  value  of  two 
thousand  five  hundred  dollars,  and  through  a  third  per- 
son caused  to  be  conveyed  to  her  title  to  an  undivided 
one-half  interest  in  the  homestead,  and  the  plaintiff  took 
up  her  abode  with  her  husband  on  the  premises  in  October, 
1903.  She  there  lived  with  him  as  his  wife  until  the  fol- 
lowing August,  but  left  the  defendant  and  abandoned  the 
premises  as  her  home  for  the  alleged  reason  that  the  de- 
fendant renewed  his  improper  conduct  toward  her.  In 
November  of  the  same  year  plaintiff  brought  this  action. 
After  issue  joined  both  parties  moved  for  judgment  on 
the  pleadings.  The  court  directed  judgment  for  the  de- 
fendant. From  that  order  and  other  proceedings  this  ap- 
peal was  taken. 

The  contention  of  the  plaintiff  is  that  the  wife's  undi- 
vided half  interest  was  held  by  her  free  from  any  present 
vested  and  completed  right  of  her  husband;  that  the  hus- 
band's right  in  an  undivided  part  of  the  premises  is  not 
paramount,  but  is  subordinate,  to  the  legal  title  in  the  plain- 
tiff, owning  the  other  undivided  interest;  that  the  wife, 
having  abandoned  the  premises  for  homestead  purposes, 
may  compel  partition  in  the  same  manner  as  a  stranger 
might;  that  the  husband's  homestead  right  is  of  necessity 
subject  to  the  rights  of  the  cotenant ;  and  that  where  a 
tenant  in  common  has  homestead  rights,  and  partition  in 
kind  between  him  and  a  cotenant  is  impracticable,  a  sale 
of  the  whole  may  be  had,  but  the  homestead  attaches  to 
and  protects  the  proceeds.  To  that  end  he  cites  Svvandale 
V.  Swandale,  25  S.  C.  389;  Jenkins  v.  Volz,  54  Tex.  636. 

It  is  true  that  this  court  has  held  that  "the  right  initiate 
and  inchoate  whicli  a  husband  or  wife  has  in  a  statutory 
homestead  owned  by  his  or  her  spouse  is  not  easily  dis- 
tinguishaljle  from  the  right  held  by  him  or  her  in  real  prop- 
erty belonging  to  the  other  and  not  occupied  as  a  home- 
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stead.     The  homestead  right  or  interest  is  conditional 

The  interest  *®®  of  a  husband  in  his  Avife's  homestead,  while 
she  is  living,  seems  to  be  less  than  the  right  of  the  wife 
in  his  homestead.  She  may  abandon  it  at  will.  If  she 
should  remove  therefrom,  we  are  not  advised  of  any  stat- 
ute which  would  give  the  husband  the  right  to  remain 
thereon  or  assert  any  claim  to  the  same  as  a  homestead.  He 
would  then  be  compelled  to  secure  a  homestead  for  himself 
or  go  without.  The  rights  of  the  wife  in  her  husband's 
statutory  homestead  are  recognized  by  section  5521  of  the 
General  Statutes  of  1894,  by  which  homestead  riu'hts  are 
fixed  in  this  state;  but  the  rights  of  the  husband  during 
the  life  of  his  wife  in  her  homestead  are  not  referred  to. 
They  seem  to  be  wholly  ignored":  Hamilton  v.  Village  of 
Detroit,  85  ]\Iinn.  83,  88  N.  W.  419.  It  is  also  true  that  in 
many  cases  it  has  been  held  by  this  court  that  "the  clearly 
declared  policy  of  the  statute  in  respect  to  the  relation 
of  husband  and  wife  is  that  the  latter  can,  in  her  own 
name  and  in  any  form  of  action,  sue  the  former  to  enforce 
any  right  affecting  her  property,  the  same  as  if  he  were  a 
stranger":  Gillespie  v.  Gillespie,  64  Minn.  381,  67  N.  W. 
206;  Frankel  v.  Frankel,  173  IMass.  214,  73  Am.  St.  Rep. 
266,  53  N.  E.  398,  note;  Spencer  v.  St.  Paul  etc.  R.  Co.,  22 
Minn.  29.  It  may  be  conceded  for  the  purposes  of  this 
case,  but  for  such  purposes  only,  that  a  wife  owning  real 
estate,  as  tenant  in  common  with  her  husband,  can  main- 
tain partition  against  him :  jNloore  v.  ^loore.  47  N.  Y.  467,  7 
Am.  Rep.  466.  But  see  contra,  Howe  v.  Blanden,  21  Vt. 
315. 

The  law  and  the  reason  of  the  law,  however,  deny  the 
ability  of  a  wife  by  leaving  her  husband  to  acquire  the 
right  to  compel  partition  of  her  husband's  homestead,  in 
which  she  has  an  undivided  half  interest  and  which  she 
occupied  with  him  as  a  homestead.  A  homestead  can  be 
owned  and  occupied  by  husband  and  wife  as  tenants  in 
common:  Lozo  v.  Sutherland,  38  ]\Iich.  168.  There  may  be 
a  homestead  right  in  an  undivided  interest  in  premi.ses: 
Kaser  v.  Haas,  27  Minn.  406,  7  N.  W.  824;  25  Century 
Digest,  sec.  121,  cols.  2245,  2246.  In  this  case,  accordingly, 
defendant  had  at  least  a  homestead  interest  in  his  undi- 
vided half  of  the  premises  (Riggs  v.  Sterling,  60  Mich. 
643,  1  Am.  St.  Rep.  554,  27  N.  W.  705).  although  it  may 
well  be  doubted  whether  the  homestead  rights  of  the  hus- 
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band  are  limited  to  that  interest :  Ehrck  v.  Ehrck,  106  Iowa, 
614,  68  Am.  St.  Rep.  330,  76  N.  W.  793;  In  re  Emerson's 
Homestead,  58  Minn.  450,  60  N.  W.  23.  Neither  the  hus- 
band nor  the  wife  can  dispose  of  his  or  her  right  of  that 
character  without  the  express  consent  of  the  other:  ^^"^  Gen. 
Stats.  1894,  sees.  5521,  5522,  5532;  Laws  1905,  p.  390,  c. 
255;  Weitzner  v.  Thingstad,  55  Minn.  244,  56  N.  W.  817. 
And  see  Eaton  v.  Robbins,  29  Minn.  327,  13  N.  W.  143; 
Sherrid  v.  Southwick,  43  Mich.  515,  5  N.  W.  1027 ;  25  Century 
Digest,  sec.  191,  col.  2330. 

It  is  not  material  to  the  decision  of  this  case  whether  it 
be  governed  by  section  5532,  in  force  when  the  pleadings 
were  drawn,  or  by  chapter  255,  page  390,  of  Laws  of  1905, 
in  force  before  the  order  granting  the  motion,  from  which 
this  appeal  was  taken,  was  made.  Section  5532  of  the  Gen- 
eral Statutes  of  1894  provides,  in  part,  that:  "Any  married 
woman  shall  be  capable  of  making  any  contract  either  by 
parol  or  under  seal  which  she  might  make  if  unmarried 
and  shall  be  bound  thereby;  except  that  no  conveyance  or 
contract  for  the  sale  of  real  estate  or  of  any  interest  therein 
by  a  married  woman,  other  than  mortgages  on  lands  to 
secure  the  purchase  money  of  such  lands  and  leases  for 
terms  not  exceeding  three  years,  and  instruments  releasing 
dower  in  lands  of  a  former  husband  shall  be  valid,  unless 
her  husband  shall  join  with  her  in  such  conveyance  " 

The  law  of  1905  expressly  provides,  in  part,  that  every 
married  woman  "May  make  any  contract  which  she  could 
make  if  unmarried  and  shall  be  bound  thereby,  except  that 
no  conveyance  or  contract  for  the  sale  of  her  homestead 
or  any  interest  therein  shall  be  valid  unless  her  husband 
joins  with  her  therein." 

The  husband  and  the  history  of  the  use  of  the  premises 
in  this  case  had  determined  the  homestead  of  the  family: 
Moss  y.  Warner,  10  Cal.  296.  Admitting  that  all  the  home- 
stead rights  there  existed  were  in  the  husband's  undivided 
half,  under  neither  statute  could  the  wife  make  a  valid 
sale  or  conveyance  destroying  the  homestead.  The  law  will 
not  allow  her  to  do  indirectly  through  a  suit  for  partition 
what  she  could  not  do  directly  by  sale  or  conveyance :  Mit- 
chell V.  Mitchell,  101  Ala.  183,  13  South.  147  (a  case  es- 
sentially similar  to  the  one  at  bar)  ;  Brooks  v.  Hotchkiss, 
4  111.  App.  175;  Holbrook  v.  Wightman,  31  Minn.  168, 
17  N.  W.  280;  Umland  v.  Holcombe,  26  Minn.  286,  3  N. 
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W.  341 ;  Hafer  v.  Hafer,  33  Kan.  449,  6  Pac.  537 ;  Trumbly 
V.  Martell,  61  Kan.  703,  60  Pac.  741.  On  general  principles 
no  waiver  of  homestead  right  *®®  by  the  husband  or  wife 
can  affect  the  vested  interest  of  the  other  spouse  therein ; 
neither  can  the  abandonment  or  waiver  of  such  homestead 
right  by  the  one  entitled  to  enjoy  the  same  injuriously  af- 
fect the  interest  of  any  other  entitled  thereto :  Sherwood, 
J.,  in  Riggs  V.  Sterling,  60  Mich.  643,  1  Am.  St.  Rep. 
554,  27  N.  W.  705. 

This  conclusion  is  in  harmony  with  the  well-understood 
purpose  of  the  homestead  laws.  The  trial  court  in  its  care- 
fully considered  memorandum  has  justly  remarked:  "The 
homestead,  under  our  public  policy  and  law,  is  the  one 
sacred  place  where  the  strong  hand  of  the  law  is  stayed, 
and  over  which  only  by  consent  of  both  husband  and  wife 
can  its  power  be  exercised.  The  beneficent  idea  undoubt- 
edly is  to  make  and  preserve  for  every  family  the  shelter 
of  a  home,  to  be  free,  as  long  as  husband  or  wife  or  a  minor 
child  shall  live  and  occupy  it,  from  the  common  vicissitudes 

of  life To  hold  that  either  husband  or  wife  can,  at 

will,  by  leaving  the  common  home,  destroy  its  legal  char- 
acter as  a  homestead,  would  lead  to  such  disastrous  results 
that  it  could  not  for  a  moment  be  tolerated.  Thus,  at  the 
whim  of  either  the  homestead  could  be  subjected  to  judg- 
ment lien  and  sale,  the  right  of  shelter  denied  to  the  other 
spouse,  and  even  little  children  turned  out." 

The  wife  is  not  left  without  a  remedy  applicable  to  such 
cases.  She  can  terminate  the  homestead  right  by  an  ab- 
solute divorce  (Kern  v.  Field,  68  :\Iinn.  317,  64  Am.  St. 
Rep.  479,  71  N.  W.  393),  or,  without  a  divorce,  by  an  ap- 
plication under  section  5535,  whenever  she  would  be  en- 
titled to  a  divorce.  That  the  legislature  has  not  provided 
relief  for  her  under  such  circumstances  as  would  justify 
her  in  leaving  her  husband,  though  not  necessarily  en- 
titling her  to  a  divorce  (Stocking  v.  Stocking,  76  Minn.  292, 
79  N.  W.  172,  668),  does  not  operate  to  alter  the  letter  and 
spirit  of  the  homestead  laws.  If  she  elect  to  take  that 
course,  she  must  abide  by  its  consequences.  She  does  not 
ipso  facto  become  entitled  to  thereby  destroy  the  homestead. 
In  Ehrck  v.  Ehrck,  106  Iowa,  614,  68  Am.  St.  Rep.  330,  76  N. 
W.  793,  it  was  held  that  a  wife  who  chooses  to  live  apart 
from  her  husband  is  not  entitled  to  any  benefit  from  the 
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homestead  property  set  off  in  lands  owned  by  her,  and  the 
husband  has  the  full  right  during  his  occupancy  to  cultivate  it. 
Judgment  affirmed. 


An  Undivided  Interest  in  Seal  Estate,  accompanied  by  the  requisite 
occupancy  of  the  owner  and  his  family,  will  support  a  homestead 
claim:  Giles  v.  Miller,  36  Neb.  346,  38  Am.  St.  Rep.  730;  Wikc  v. 
Garner,  179  111.  257,  70  Am.  St.  Rep.  102;  Lewis  v.  White,  69  Miss. 
352,  30  Am.  St.  Rep.  557.  But  see  the  note  to  McCoy  v.  Breenan,  1 
Am.  St.  Rep.  594. 

The  Eight  of  Wife  to  Select  or  Claim  a  Homestead  when  she  is  living 
apart  from  her  husband  is  discussed  in  Ehrck  v.  Ehrck,  105  Iowa,  614, 
68  Am.  St.  Rep.  330;  Watterson  v.  E.  L.  Bonner  Co.,  19  Mont.  554,  61 
Am.  St.  Rep.  527;  HolUs  v.  State,  59  Ark,  211,  43  Am.  St.  Rep.  28. 


STATE  V.  WEBER. 

[96  Minn.  422,   105   N.   W.  490.] 

PLEADING. — A  Sham  Answer  is  One  that  is  false  and  un- 
true,    (p.  632.) 

PLEADING. — ^A  Frivolous  Answer  is  one  that  does  not,  in  any 
view  of  the  facts  pleaded,  present  a  defense  to  the  action,     (p.  632.) 

PLEADING,  Sham  Answers,  Power  of  the  Court  Over. — The 
court  has  the  right  to  strike  out  a  sham  answer  even  though  verified, 
and  its  power  is  not  limited  to  cases  where  bad  faith  affirmatively 
appears.  The  court  will  not,  however,  where  fair  doubts  exist  as  to 
the  truth  or  falsity  of  an  answer,  summarily  dispose  of  the  case,  but 
will  leave  the  parties  to  litigate  the  issues  in  the  usual  way.  (p. 
632.) 

NATURALIZATION,  Judgment  of.  When  Sufficient.— The 
record  of  a  court  showing  the  appearance  of  a  designated  person 
before  it,  and  that  he  is  an  alien  and  native  of  Germany,  and  has 
proved  that  he  made  in  the  court,  two  years  before,  the  requisite 
declaration  of  his  intention  to  become  a  citizen  of  the  United  States, 
and  that  he  has  resided  therein  for  five  years  last  past  and  in  the 
state  for  one  year,  during  all  of  which  time  he  has  been  well  behaved 
and  of  good  moral  character,  attached  to  the  principles  of  the  consti- 
tution of  the  United  States  and  well  disposed  to  the  good  order  and 
happiness  of  the  same,  and  that  he  further,  in  open  court,  made  sol- 
emn oath  that  he  will  support  the  constitution  of  the  United  States, 
and  that  he  did  absolutely  and  entirely  renounce  and  abjure  all  allegi- 
ance and  fidelity  to  every  foreign  prince,  potentate,  state  or  sover- 
eignty, and  particularly  all  allegiance  and  fidelity  to  the  Emperor  of 
Germany,  "whereupon  it  is  ordered  by  the  court  that  a  certificate  of 
naturalization  be  issued  to  him  on  payment  of  the  costs  of  this  appli- 
cation," amounts  to  a  sufficient  judgment  admitting  the  applicant  to 
citizenship,      (p.  636.) 

COURT  OF  RECORD  of  Common-law  Jurisdiction,  What  Pre- 
sumed to  be. — A  Court  of  a  Sister  State  having  a  judge,  clerk  and 
seal  is  a  court  of  record  whose  jurisdiction  is  presumed,      (p.  637.) 
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JURISDICTION,  Presumption  of,  When  Indulged. — When  a 
Court  of  Record,  Though  of  a  Sister  State,  assumes  to  exerciso  jurisdic- 
tion over  the  subject  matter  of  a  controversy  and  pronounces  judg- 
ment therein,  its  jurisdiction  will  be  presumed  upon  production  of  a 
certified  copy  of  the  judgment,  as  required  by  the  act  of  Congress, 
(p.  637.) 

NATURALIZATION  in  Sister  State,  Jurisdiction  of  Court, 
When  Presumed. — If  a  court  of  a  sister  state  having  a  judge,  clerk 
and  seal  assumes  jurisdiction  over  naturalization  and  pronounces  a 
judgment  admitting  an  applicant  to  citizenship,  its  jurisdiction  will 
be  presumed,     (p.  6.37.) 

ELECTIONS — Statute  Restricting  Right  to  Vote  to  Persons 
Who  Have  Been  Admitted  to  Citizenship  for  Three  Months. — The  pro- 
vision of  the  constitution  of  Minnesota  limiting  the  right  of  suffrage, 
as  respects  naturalized  citizens,  to  those  who  have  been  admitted  to 
citizenship  three  months  preceding  the  election  is  not  in  conflict  with 
any  provision  of  the  constitution  of  the  United  States,  and  is  valid, 
(p.   638.) 

ELECTIONS,  Right  of  Suffrage  Under  the  Fourteenth  Amend- 
ment.— The  fourteenth  amendment  to  the  constitution  of  the  United 
States  does  not  confer  the  right  of  suffrage  nor  affect  the  power  of  the 
states  to  enact  such  laws  upon  the  subject  of  elections  as  they  may 
deem  for  the  best  interests  of  the  public,     (p.  638.) 

CONSTITUTIONAL  LAW.— The  Right  or  Privilege  of  Holding 
Office  is  a  Right  Under  the  Constitution  and  Laws  of  the  Several 
States,  and  the  citizen's  right  to  vote  at  elections,  whether  for  officers 
of  the  state  or  of  the  United  States,  exists  by  reason  of  the  fact  that 
he  is  a  citizen  of,  and  entitled  to  vote  under  the  laws  of,  the  state  in 
which  he  resides,     (p.  638.) 

J.  D.  Sullivan  and  Calhoun  &  Bennett,  for  the  appellant. 

Bruener  &  Klasen,  for  the  respondent. 

'*^^  BROWN,  J.  Proceedings  in  the  nature  of  quo  war- 
ranto to  determine  the  rio:ht  to  the  office  of  county  com- 
missioner of  Stearns  county.  It  appears  from  tlie  record 
that  relator  was  elected  to  the  office  of  county  commis- 
sioner of  the  third  district  of  Stearns  county  at  the  gen- 
eral election  of  1900,  and  duly  qualified  and  entered  upon 
and  continued  in  the  discharge  of  the  duties  thereof  dur- 
ing the  following  term  of  four  years.  Del'endaut  was 
elected  to  the  office  at  the  general  election  of  19U4,  and  on 
January  1,  1905,  duly  qualified  and  entered  ui)on  tlie  dis- 
charge of  his  duties.  Thereafter,  on  the  theory  tiiat  de- 
fendant was  not  a  citizen  of  the  United  States  qualified  to 
vote  or  hold  office  at  the  time  ^^*  of  his  election,  and  that 
his  election  was  a  nullity,  relator,  claiming  the  right  to 
hold  over  by  virtue  of  his  prior  incumbency  (Taylor  v. 
•Sullivan,  45  Minn.  309,  22  Am.  St.  Rep.  729.  11  L.  R.  A. 
272,  47   N.   W.   802),   commenced   this  proceeding  to  oust 
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him.  The  writ  sets  out  the  citizenship  of  relator,  his  prior 
election  and  qualification,  the  fact  that  defendant  was  not 
a  citizen,  and  hence  not  eligible  to  the  office,  and  other 
facts  upon  which  his  prayer  for  relief  is  founded.  De- 
fendant answered,  expressly  denying  the  citizenship  of  re- 
lator, and  affirmatively  alleging  that  he  was  not,  and  never 
had  been,  a  citizen  of  the  United  States,  and  that  by  reason 
thereof  he  was  a  usurper  in  the  office,  with  no  lawful  right 
to  hold  or  retain  the  same.  It  also  alleged  that  defendant 
was  in  fact  a  citizen,  and  that  he  holds  and  claims  to  hold 
the  office  by  virtue  of  his  election  thereto  in  November, 
1904.  The  answer  also  contains  a  general  denial  and  was 
duly  verified.  Relator  moved  in  the  court  below,  upon  af- 
fidavits, to  strike  out  the  answer  as  sham  and  frivolous  and 
for  judgment  as  prayed  for  in  the  writ,  which  motion  was 
granted,  and  defendant  appealed.  This  statement  is  suffi- 
cient for  a  general  understanding  of  the  issues  in  the  case. 
Other  facts  will  be  mentioned  in  connection  with  the  dis- 
cussion  of  the   particular   questions   presented, 

1.  The  motion  to  strike  out  the  answer  was  based  upon 
the  claim  that  it  was  sham  and  frivolous,  and  the  question 
presented  in  this  connection  is  whether  the  motion  was  prop- 
erly granted  on  either  ground.  A  sham  answer  is  one  that 
is  false  and  untrue;  the  word  "sham"  being  construed  by 
the  courts  as  synonymous  with  "false."  A  frivolous  an- 
swer is  one  that  does  not,  in  any  view  of  the  facts  pleaded, 
present  a  defense  to  the  action:  20  Ency.  of  PL  &  Pr.  11  et 
seq.  The  answer  in  this  case  is  clearly  not  frivolous,  for 
it  in  fact  presents  a  complete  defense  to  the  action,  and 
we  have  only  to  inquire  whether  it  is  sham.  The  right  of 
a  court  to  strike  out  a  sham  answer,  even  though  verified, 
is  firmly  settled  by  the  decisions  of  this  court:  C.  N.  Nel- 
son Lumber  Co.  v.  Richardson,  31  Minn.  2G7,  17  N.  W. 
388;  Wheaton  v.  Briggs,  35  Minn.  470,  29  N.  W.  170;  Stevens 
V.  McMillan,  37  Minn.  509,  35  N.  W.  372;  Van  Loon  v. 
Griffin,  34  Minn.  444,  26  N.  W.  601.  And  though  many  of 
the  cases,  in  defining  a  sham  answer,  state  that  it  is  one 
shown  to  be  false  and  untrue,  and  which  appears  to  have 
been  interposed  in  bad  faith  or  for  the  purpose  of  delay, 
we  do  not  apprehend  that  the  power  of  the  court  to  strike 
out  such  an  answer  is  limited  to  cases  '*^^  where  bad  faith 
affirmatively  appears.  Our  statutes,  which  provide  for 
striking  out  sham  and  frivolous  answers,  make  no  reference 
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to  the  good  or  bad  faith  with  which  they  may  have  been 
interposed,  but  provide  for  striking  the  same  out  upon 
their  falsity  being  clearly  shown.  Ordinarily  bad  faith  will 
be  presumed  from  the  fact  that  the  answer  is  false  and  un- 
true. But  it  is  clear  that  the  court  has  the  power  to  strike 
out  such  an  answer,  even  though  in  fact  interposed  in  the 
belief  of  its  truth  and  in  good  faith,  in  all  cases  where  the 
falsity  is  clearly  and  unquestionably  disclosed.  The  court 
will  not,  however,  in  any  case  where  a  fair  doubt  exists 
as  to  the  truth  or  falsity  of  the  answer,  thus  summarily 
dispose  of  the  case,  but  will  leave  the  parties  to  litigate  the 
issues  in  the  usual  way. 

The  principal  questions  of  fact  presented  by  the  writ 
and  answer  in  this  case  are  the  citizenship  of  relator  and 
the  citizenship  of  defendant.  All  other  facts  necessary  to 
the  full  determination  of  the  controversy  are  either  ad- 
mitted or  not  controverted.  There  is  no  dispute. respecting 
the  facts  going  to  prove  the  citizenship  of  defendant.  He 
was  admitted  a  citizen  before  the  district  court  of  Kandi- 
yohi county,  on  October  28,  1904,  about  a  week  prior  to 
the  time  of  his  election  and  the  question  whether  he  was 
eligible  to  the  office  at  that  time  is  one  of  law;  so  that  if 
the  legal  conclusion  from  the  undisputed  fact  just  stated 
be  adverse  to  defendant,  and  to  the  effect  that  because  he 
was  not  a  citizen  at  least  three  months  prior  to  the  elec- 
tion, he  was  ineligible  to  public  office,  the  allegations  of 
his  answer  that  he  was  a  citizen  and  entitled  to  vote  and 
hold  office  at  the  time  of  his  election  are  not  true.  The 
same  may  be  said  with  reference  to  the  status  of  relator. 
If  the  affidavits  presented  on  the  motion,  which  are  not  dis- 
puted by  defendant,  show  that  he  became  a  citizen  in  the 
manner  there  stated,  the  allegations  of  the  answer  that  he 
is  not  a  citizen  are  not  true.  So  the  question  whether  the 
answer  was  properly  stricken  out  narrows  itself  down  to 
one  of  law,  to  be  determined  from  the  undisputed  facts  pre- 
sented by  the  record.  The  suggestion  of  counsel  for  de- 
fendant that  no  opportunity  was  afforded  him  to  present 
a  counter  showing  in  reference  to  the  citizenship  of  relator 
is  without  special  force.  If  he  desired  to  controvert  the 
affidavits  of  relator,  and  the  time  fixed  for  the  hearing  of 
the  motion  in  the  court  below  did  not  allow  opportunity 
to  produce  necessary  proof,  an  application  for  further  time 
would   certainly  have  '*^*^  been   granted    by   the   court   be- 
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low.  But  it  does  not  appear  that  any  such  application  was 
made ;  on  the  contrary,  it  is  apparent  that  the  motion  was 
submitted  below  upon  the  legal  questions  raised  and  in  line 
with  the  arguments  in  this  court. 

2.  We  come,  then,  to  the  question  whether  the  affidavits 
presented  on  the  motion  to  strike  out  clearly  show  the 
citizenship  of  relator.  The  affidavits  state  that  relator  is 
the  son  of  one  Valentine  Engelhard,  who  was  by  an  or- 
der of  the  court  of  common  pleas  of  Meigs  county,  Ohio, 
naturalized  as  a  citizen  of  the  United  States  on  May  28, 
1852,  at  which  time  relator  was  of  the  age  of  eleven  years, 
by  virtue  of  which  relator  claims  that  he  then  became  and 
has  since  remained  a  citizen  of  the  United  States,  entitled 
to  all  the  rights,  privileges  and  immunities  of  such.  In 
support  of  the  affidavit  that  the  relator's  father  thus  be- 
came a  citizen,  a  properly  authenticated  copy  of  the  order 
admitting  him*  was  offered  as  a  part  of  the  moving  papers. 
It  is  in  the  following  language: 

"Court  of  Common  Pleas,  Meigs  County,  Ohio. 
"In  the  Matter  of  the  Naturalization  of  Valentine  Engel- 
hard. 
"Pomeroy,  Ohio,  May  Term,  1852. 

"Journal,  Vol.  8,  Page  380. 
"Certified  Copy  of  Journal  Entry. 
"Valentine  Engelhard,  an  alien  and  native  of  Germany, 
a  free  white  person,  this  day  came  into  court  and  proved 
to  the  satisfaction  of  the  court  that  he  made  in  this  court 
two  years  ago  the  requisite  declaration  of  his  intention  to 
become  a  citizen  of  the  United  States,  and  he  has  resided 
in  the  United  States  for  five  years  last  past,  that  he  has 
resided  one  year  last  past  in  the  state  of  Ohio,  and  that 
during  all  that  time  he  has  behaved  as  a  man  of  good 
moral  character,  attached  to  the  principles  of  the  constitu- 
tion of  the  United  States,  and  well  disposed  to  the  good 
order  and  happiness  of  the  same ;  and  thereupon  the  said 
Valentine  Engelhard  in  open  court  here  made  solemn  oath 
that  he  will  support  the  constitution  of  the  United  States, 
and  that  he  doth  absolutely  and  entirely  renounce  and 
abjure  all  allegiance  and  fidelity  to  every  foreign  prince, 
potentate,  state,  or  sovereignty,  ^^'^  and  particularly  all  al- 
legiance and  fidelity  to  Maximillian  II,  King  of  Germany, 
whose  subject  he  was. 
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"Whereupon  it  is  ordered  by  the  court  that  a  certificate 
of  naturalization  be  issued  to  him  on  payment  of  the  costs 
of  this  application." 

Several  objections  are  made  to  the  sufficiency  of  this  rec- 
ord. The  first,  namely,  that  relator  is  not  shown  to  be  the 
son  of  the  Valentine  Engelhard  who  was  admitted  to  citi- 
zenship by  the  Ohio  court,  is  clearly  not  well  taken.  The 
affidavits  on  this  subject  are  clear  and  unequivocal,  and 
leave  no  room  for  controversy.  They  sufficiently  show  that 
the  Valentine  Engelhard  admitted  by  the  Ohio  court  was 
the  father  of  relator.  It  is  also  contended  that  an  alien 
can  only  be  admitted  to  citizenship  by  a  court  of  record 
exercising  common-law  jurisdiction,  and  by  the  formal  en- 
try of  a  judgment  of  admission;  that  it  does  not  appear 
in  the  case  at  bar  that  the  court  of  common  pleas  of  Meigs 
county,  Ohio,  possessed  the  necessary  power  and  author- 
ity ;  and  that  the  certified  copy  of  the  record  above  quoted 
does  not  amount  to  a  judgment  conferring  citizenship  upon 
the  applicant. 

Section  2165  of  the  Revised  Statutes  of  the  United  States  of 
1878  (U.  S.  Comp.  Stats.  1901,  1329)  provides  the  method 
and  manner  by  which  an  alien  may  become  a  citizen  of 
the  United  States.  It  requires  the  applicant  to  appear  be- 
fore a  circuit  or  district  court  of  the  United  States  "or  a 
court  of  record  of  any  of  the  states  having  common-law 
jurisdiction,"  establish  his  residence  and  other  facts  en- 
titling him  to  admission,  and  take  the  oath  of  allegiance. 
The  act  also  provides  that  the  proceedings  upon  such  ap- 
plication shall  be  recorded  by  the  clerk  of  the  court  before 
which  they  are  had.  It  may  be  conceded  that  a  judgment 
of  a  court  admitting  an  alien  to  citizenship  is  essential,  and 
that,  if  the  record  relied  upon  by  relator  to  establisli  the 
admission  of  his  father  does  not  show  a  judgment,  re- 
spondent's contention  that  the  record  is  insufficient  must 
be  sustained.  But  we  find  no  force  to  this  contention.  A 
judgment  of  a  court  is  the  final  determination  and  adjudica- 
tion of  a  controversy  or  proceeding,  and  may,  under  the 
common-law  procedure,  be  formally  entered  in  a  so-called 
judgment-book  kept  by  the  clerk,  orally  announced  by  the 
court,  or  in  the  form  of  an  order  signed  by  the  presiding 
'*^**  judge  finally  disposing  of  the  case:  18  Ency.  of  PI.  (ic 
Pr.  429 ;  17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  768. 
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The  record  of  the  court  now  before  us  would  indicate 
that  the  order  admitting  Engelhard,  Sr.,  to  citizenship  was 
orally  announced  by  the  presiding  judge  and  the  fact  re- 
corded by  the  clerk  in  the  minutes  of  the  "court.  The  rec- 
ord recites  all  the  facts  necessary  to  be  shown,  certifies  that 
they  were  shown,  and  concludes  with:  "Whereupon  it  is 
ordered  by  the  court  that  a  certificate  of  naturalization  be 
issued  to  him  on  payment  of  the  costs  of  this  application." 
This  answers  every  purpose  and  amounted  to  a  judgment 
admitting  the  applicant  to  citizenship :  Spratt  v.  Spratt,  4 
Pet.  393,  7  L.  ed.  897;  1  Black  on  Judgments,  106;  In  re 
Cokman,  15  Blatchf.  406,  Fed.  Cas.  No.  2980;  Boyd  v. 
Thayer,  143  U.  S.  135,  12  Sup.  Ct.  Rep.  375,  36  L.  ed.  103 ; 
The  Acorn,  Fed.  Cas.  No.  29 ;  Campbell  v.  Gordon,  6  Cranch, 
176,  3  L.  ed.  190;  State  v.  Hoeflinger,  35  Wis.  393.  In  the 
last  case  cited  the  record  of  the  proceedings  admitting  the 
alien  to  citizenship  was  substantially  like  the  record  in  the 
case  at  bar,  and  the  court  held  that  it  constituted  a  judgment, 
importing  absolute  verity. 

3.  It  is  also  urged  by  defendant  that  it  does  not  appear 
that  the  common  pleas  court  of  Meigs  county,  Ohio,  had 
jurisdiction  to  entertain  the  proceedings,  and  that  the  re- 
lator should,  in  support  of  the  motion  to  strike  out  the 
answer,  have  produced  the  constitution  and  laws  of  the 
state  of  Ohio  showing  the  creation  and  defining  the  juris- 
diction of  that  court.  Counsel  are  in  error  in  this  con- 
tention. The  act  of  Congress  providing  for  the  naturali- 
zation of  aliens  confers  jurisdiction  upon  the  courts  of  rec- 
ord of  the  several  states  having  common-law  jurisdiction 
to  hear,  determine  and  grant  applications  of  that  kind.  A 
court  having  common-law  jurisdiction  is  one  whose  powers 
are  exercised  "according  to  the  course  of  the  common  law," 
and  the  phrase  "according  to  the  course  of  the  common 
law,"  as  interpreted  by  textwriters  and  judges,  means  a 
judicial  determination  of  a  controversy  after  due  notice 
to  the  interested  parties  and  an  opportunity  given  to  be 
heard:  2  Words  and  Phrases,  1331.  It  is  not  necessary  that 
the  court,  to  possess  common-law  jurisdiction,  within  the 
meaning  of  the  act  of  Congress,  should  be  unlimited  in 
power  and  authority.  Indeed,  we  have  few  courts  in  this 
country  where  limitations  as  to  jurisdiction  do  not  '*''"*  ex- 
ist: Stahl  V.  Mitchell,  41  Minn.  325,  43  N.  W.  385;  3  Cur- 
rent Law,  145 ;  In  re  Dean,  83  Me.  489,  22  Atl.  385.  13  L.  R. 
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A.  229;  United  States  v.  Power,  14  Blatchf.  223,  Fed.  Cas. 
No.  16,080. 

The  Ohio  court,  having  a  jndge,  clerk,  and  seal,  was  a 
court  of  record,  and  its  jurisdiction  is  presumed.  The  gen- 
eral rule  on  this  subject  is  that,  when  a  court  of  record — 
that  is,  a  court  having  a  judge,  clerk,  and  seal — has  as- 
sumed to  exercise  jurisdiction  over  the  subject  matter  of 
a  controversy  or  proceeding,  and  has  pronounced  judg- 
ment therein,  it  will  be  presumed  in  all  courts  of  other 
jurisdictions,  upon  the  production  of  a  certified  copy  of 
the  judgment  authenticated  as  required  by  the  act  of  Con- 
gress, that  the  court  had  jurisdiction  of  the  subject  mat- 
ter of  the  proceeding  and  authority  to  render  the  judg- 
ment: 2  Black  on  Judgments,  896,  and  cases  cited;  13  Am\ 
&  Eng.  Ency.  of  Law,  2d  ed.,  997 ;  Gunn  v.  Peakes,  36  Minn. 
177,  1  Am.  St.  Rep.  661,  30  N.  "W.  466;  Mills  v.  Stewart, 
12  Ala.  90;  Bogan  v.  Hamilton,  90  Ala.  454,  8  South.  186; 
Coughran  v.  Oilman,  81  Iowa,  442,  46  N.  W.  1005.  This 
presumption  applies  in  the  case  at  bar,  for  it  appears  that 
the  court  from  which  the  record  in  question  came  was  a 
court  of  record  and  presumptively  of  common-law  jurisdic- 
tion. 

In  some  of  the  states  the  courts  have  gone  beyond  the 
general  presumption  of  jurisdiction  and  taken  judicial  no- 
tice of  the  constitution  and  laws  of  sister  states  creating 
their  courts  and  defining  their  powers  and  jurisdiction: 
Dodge  V.  Coffin,  15  Kan.  277 ;  Buffum  v.  Simpson,  5  Allen, 
591,  81  Am.  Dec.  767;  Shotwell  v.  Harrison,  22  Mich. 
410;  Munroe  v.  Eastman,  31  IMich.  283;  Jarvis  v.  Robinson, 
21  Wis.  *523,  94  Am.  Dec.  560.  In  New  York,  the  com- 
mon pleas  court  of  Ohio  is  presumed  to  be  one  of  general 
jurisdiction:  McCulloch  v.  Norwood,  36  N.  Y.  Sup.  Ct. 
180.  And  a  similar  presumption  exists  in  that  state  as  to 
like  courts  in  the  state  of  Pennsylvania:  Pringle  v.  Wool- 
worth,  90  N.  Y.  502.  See,  also,  Bailey  v.  Martin,  119  lud. 
103,  21  N.  E.  346;  Specklemeyer  v.  Dailey,  23  Neb.  101,  8 
Am.  St.  Rep.  119,  36  N.  W.  356 ;  Nunn  v.  Sturges,  22  Ark. 
389.  But  we  need  not  adopt  that  view  of  the  law,  for  the 
general  presumption  above  referred  to  applies  to  the  facts 
before  us,  and  under  it  the  common  pleas  court  of  Meigs 
county,  Ohio,  must  be  deemed  a  "court  of  record  exer- 
cising common-law  jurisdiction,"  within  the  meaning  of 
the  act  of  Congress,  with  full  power  and  authority  to  ad- 
mit aliens  to  citizenship  of  the  United  States,  and  its  judg- 
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ment  is  conclusive  against  '*^**  collateral  attack.  Of  course, 
the  presumption  is  not  conclusive ;  but  the  burden  to  over- 
come it  is  upon  him  who  calls  the  judgment  in  question. 
In  the  case  at  bar  the  burden  was  upon  the  defendant.  He 
made  no  effort  in  that  direction,  and  it  becomes  conclusive. 

4.  It  is  also  urged  by  defendant  that,  having  been  ad- 
mitted to  citizenship  prior  to  the  time  of  his  election,  he 
was  eligible  to  the  office,  and  that  the  court  below  erred 
in  ordering  judgment  to  the  contrary.  It  is  insisted  in 
this  connection  that  the  provisions  of  article  7,  section  1, 
of  our  state  constitution,  as  amended  in  1895  (Laws  1895, 
p.  7,  e.  3),  limiting  the  right  of  suffrage,  as  respects  natural- 
ized citizens,  to  such  as  are  admitted  to  citizenship  three 
months  preceding  the  election  at  which  they  tender  their 
vote,  is  in  conflict  with  the  fourteenth  amendment  to  the 
federal  constitution,  which  provides  that  no  state  shall 
enact  or  enforce  any  law  abridging  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  nor  any  law  which 
shall  deprive  any  citizen  of  life,  liberty,  or  property  with- 
out due  process  of  law,  or  to  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws.  We  do 
not  concur  in  this  contention. 

The  federal  supreme  court,  in  construing  this  amendment, 
has  held  that  it  does  not  confer  the  right  of  suffrage,  nor 
affect  the  power  of  the  states  to  enact  such  laws  upon  the 
subject  of  elections  as  they  may  deem  for  the  best  interests 
of  the  public.  Whether  the  federal  Congress  may,  under 
this  or  any  other  provision  of  the  federal  constitution,  im- 
pose restrictions  or  limitations  upon  the  right  of  suffrage, 
is  not  involved.  Congress  has  never  attempted  to  exer- 
cise that  power,  and  the  supreme  court  has  uniformly  sus- 
tained the  laws  of  the  several  states  relating  to  the  sub- 
ject: 10  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  572;  Van  Valk- 
enburg  v.  Brown,  43  Cal.  43,  13  Am.  Rep.  146;  Minor  v. 
Happersett,  21  Wall.  162,  22  L.  ed.  627;  United  States  v. 
Cruikshank,  92  U.  S.  542,  23  L.  ed.  588;  United  States  v. 
Reese,  92  U.  S.  214,  23  L.  ed.  563;  Strauder  v.  West  Vir- 
ginia, 100  U.  S.  303,  25  L.  ed.  664.  The  right  and  priv- 
ilege of  holding  office  is  a  right  arising  under  the  con- 
stitution and  the  laws  of  the  several  states,  and  the  citi- 
zen's right  to  vote  at  elections,  whether  for  officers  of  the 
United  States  or  state,  exist  by  reason  of  the  fact  that  he 
is  a  citizen  and  entitled  to  vote  under  the  laws  of  the  state 
in  which  he  resides:  United  States  v.  Anthony,  11  Blatchf. 
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200,  Fed.  Cas.  No.  14,459;  Kinneen  v.  Wells,  144  Mass.  497, 
59  Am.  Rep.  105,  11  N.  E.  ^^i  916;  Corfield  v.  Coryell.  4 
Wash.  C.  C.  371,  Fed.  Cas.  No.  3230;  Ward  v.  INIaryland, 
12  Wall.  418,  20  L.  ed.  449;  Paul  v.  Virginia,  8  Wall.  168, 
19  L.  ed.  357. 

From  what  has  been  said  it  necessarilj'^  follows  that  the 
allegations  of  defendant's  answer,  both  as  respects  the  citi- 
zenship of  relator  and  that  of  defendant,  are  in  fact  un- 
true, and,  though  it  may  have  been  interposed  in  good  faith, 
its  falsity  is  clear  and  undisputed,  and  was  properly  stricken 
out.  In  view  of  the  facts  disclosed,  it  is  apparent  that  a 
denial  of  the  motion  would  merely  delay  a  result  unavoida- 
ble at  the  end  of  the  litigation. 

Order  affirmed. 
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I.  What  Constitutes  Sham  Pleading. 
A  sham  pleading  is  one  that,  while  in  good  form,  is  false  in  fact. 
The  words  "false"  and  "sham"  as  applied  to  pleadings  are  synony- 
mous: Patrick  v.  McManus,  14  Colo.  65,  20  Am.  St.  Rop.  253,  23  Pac.  90; 
Goldstein  v.  Krauae,  2  Idaho,  294,  13  Pac.  232;  Keese  v.  Walworth,  61 
App.  Div.  64,  69  N.  Y.  Siipj).  1115;  Howe  v.  Elwell,  57  App.  Div.  357, 
67  N.  Y.  Supp.  1108;  Andrea  v.  Bandler,  56  N.  Y.  Supp.  614;  Farns- 
worth  V.  Halstead,  18  Civ.  Proc.  Rep.  227,  10  N.  Y.  Supp.  763;  Thomp- 
son V.  P^rie  Ry.  Co.,  45  N.  Y.  468;  Roome  v.  Nicholson,  8  Abb.  Pr., 
N.  S.,  343;  Winslow  v.  Ferguson,  1  Lans.  436;  People  v.  McCumber, 
18  N.  Y.  315,  72  Am.  Dec.  515.  Thus  where  it  appears  from  the  terms 
of  a  bill  of  exchange  upon  which  suit  is  brought,  in  which  an  attorney's 
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fee  is  claimed,  that  "the  parties  hereto  agree  to  pay  all  attorney's 
fees  in  case  of  suit  on  this  paper,"  a  defense  in  the  answer  filed  in 
such  suit  that  the  "attorney's  fees  in  said  suit  provided  for  were 
not  due  at  the  time  this  suit  was  filed,"  has  been  said  to  be  sham: 
Bank  of  Commerce  v.  Fuqua,  11  Mont.  285,  28  Am.  St.  Rep.  461,  28 
Pac.  291,  14  L.  E.  A.  588.  This  cannot  be  true,  for  the  answer  is  not 
in  good  form,  and  for  that  reason  is  not  false  in  fact.  It  is  not  good 
in  form  because  it  does  not  deny  any  material  allegation  of  the  com- 
plaint. It  is  not  false  in  fact,  for  it  does  not  state  nor  deny  any  fact. 
What  it  says  about  the  fees  not  being  due  states  a  conclusion  of 
law  only,  and  tenders  no  issue.  The  answer  was  therefore  wholly  in- 
suflScient.  It  might  well  have  been  characterized  as  frivolous  but  it 
was  not  sham.  In  some  decisions  it  is  said  that  the  further 
quality  is  involved  in  a  sham  pleading  of  its  being  interposed  in  bad 
faith  to  impede  justice:  Piercy  v.  Sabin,  10  Cal.  22,  70  Am.  Dec. 
692;  Greenbaum  v.  Turrill,  57  Cal.  285;  Cochrane  v.  Parker,  5  Colo! 
App.  527,  39  Pac.  361;  Duffield  v.  Denver  etc.  B.  Co.,  5  Colo.  App.  35, 
36  Pac.  622;  Tucker  v.  Ladd,  4  Cow.  47;  Foren  v.  Dealey,  4  Or.  92.  This 
statement,  however,  has  been  explained  on  the  ground  that  the  imputa- 
tion of  bad  faith  is  only  a  natural  presumption  from  its  falsity:  Pfaen- 
der  V.  Winona  etc.  R.  Co.,  84  Minn.  244,  87  N.  W.  618;  Barker  v.  Foster, 
29  Minn.  166,  12  N.  W.  460.  Thus  in  Roome  v.  Nicholson,  8  Abb.  Pr., 
N.  S.,  343,  the  court  held  that  a  sham  pleading  should  be  stricken  out, 
notwithstanding  the  defendant  may  have  believed  it  to  be  true. 

On  the  other  hand,  a  pleading  that  is  not  false  is  not  sham:  Clark 
V.  Jeffersonville  etc.  R.  Co.,  44  Ind.  248;  Sweetman  v.  Ramsey,  22 
Mont.  323,  56  Pac.  361;  Randall  v.  Simmons,  40  Or.  554,67  Pac.  513; 
Miser  v.  O'Shea,  37  Or.  231,  82  Am.  St.  Rep.  751,  62  Pac.  491.  Thus 
where  a  defense  set  up  in  an  answer  that  at  the  time  of  the  com- 
mencement of  the  action  in  which  the  answer  was  filed  there  was 
pending  another  action  between  the  same  parties  wherein  the  same 
matter  was  in  issue,  is  true,  even  conceding  that  it  does  not  constitute 
a  defense  to  the  present  action  without  a  further  averment  in  the 
answer  that  judgment  has  been  rendered  in  the  other  action,  it  is  not 
sham:  Mutual  Life  Ins,  Co.  v.  Toplitz,  58  App.  Div.  188,  68  N.  Y. 
Supp.  680. 

XT.  Belief  Obtainable  as  Against  Sham  Pleading, 
a.  The  General  Bule. — In  most  jurisdictions  a  sham  pleading  may,  in 
a  proper  case,  be  struck  out  on  motion:  Gostorfs  v.  Taafe,  18  Cal.  385; 
Piercy  v.  Sabin,  10  Cal.  22,  29,  70  Am.  Dec.  692;  Cochrane  v.  Parker, 
5  Colo.  App.  527,  39  Pac.  361;  Duffield  v.  Denver  etc.  R.  Co.,  5  Colo. 
App.  25,  36  Pac.  622;  Patrick  v.  McManus,  14  Colo.  65,  20  Am.  St. 
Rep.  253,  23  Pac,  90;  Goldstein  v.  Krause,  2  Idaho,  294,  13  Pac.  232; 
Pittaburg  etc.  Ry.  Co.  v.  Fraze,  150  Ind.  576,  65  Am.  St.  Rep.  377, 
50  N.  E.  576;  Lowe  v.  Thompson,  86  Ind.  503;  Henderson  v.  Teed 
(Ind.),  1  Blackf.  347;  Barker  v.  Foster,  29  Minn.  166,  12  N.  W.  460; 
Coykendall  v.  Robinson,  39  N.  J.  L.  98;  Allen  v.  Wheeler,  21  N.  J.  L. 
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93;  Anonymous,  7  N,  J.  L.  160;  Eeese  v.  Walworth,  61  App.  Div.  64,  69 
N.  Y.  Supp.  1115;  J^jrfles  v.  Brown,  29  Misc.  Rep.  517,  61  N.  Y.  Supp. 
972;  Frey  v.  Sylvester,  24  Misc.  Rep.  167,  53  N.  Y.  Supp.  527;  First 
Nat.  Bank  v.  Slattery,  4  App.  Div.  421,  38  N.  Y.  Supp.  859;  Commercial 
Bank  v.  Spencer,  76  N.  Y.  155;  Roome  v.  Nicholson,  8  Abb.  Pr.,  N.  S., 
343;  Oakley  v.  Devoe,  12  Wend.  196;  Brewster  v.  Hall,  6  Cow.  34;  Stew- 
ard V.  Hotchkiss,  2  Cow.  634;  Randall  v.  Simmons,  40  Or.  554,  67  Pac. 
513;  Larson  v.  Winder,  14  Wash.  647,  45  Pac.  315;  Pfister  v.  Wells, 
92  Wis.  171,  65  N.  W.  1041.  Indeed,  in  some  decisions  it  is  said  to  be 
the  duty  of  the  court  to  strike  out  a  sham  pleading:  Cochrane  v. 
Parker,  5  Colo.  App.  527,  39  Pac.  361;  Henderson  v.  Reed,  1  Blackf. 
347.  So  "if  an  answer  is  all  sham,  it  may  be  all  stricken  out;  if  it 
contains  several  defenses,  some  of  which  are  good  and  others  sham, 
the  latter  may  be  stricken  out":  Larco  v.  Casaneuava,  30  Cal.  560. 
For  where  a  pleading  is  sham,  it  would  simply  be  trifling  with  justice 
to  require  the  adverse  party  to  submit  to  a  trial:  Gostorfs  v.  Taafe, 
IS  Cal.  385;  Brewster  v.  Hall,  6  Cow.  34.  Moreover,  "it  is  the  policy 
of  the  code  'to  suppress  falsehood  and  secure  truth  in  the  pleadings,' 
and,  as  one  means  of  securing  such  result,  authority  for  striking  out 
sham  answers  and  defenses  is  given.  In  counties  where  the  dockets 
are  overburdened  with  causes,  the  temptation  to  interpose  sham 
answers,  for  the  purpose  of  delay  only,  is  great":  Patrick  v. 
McManus,  14  Colo.  65,  20  Am.  St.  Rep.  253,  23  Pac.  90. 

The  power  to  strike  out,  however,  must  be  exercised  with 
caution:  Patrick  v.  McManus,  14  Colo.  65,  20  Am.  St.  Rep.  253,  23 
Pac.  90;  Barker  v.  Foster,  29  Minn.  166,  12  N.  W.  460;  People  v. 
McCumber,  18  N.  Y.  315,  72  Am.  Dec.  515.  It  is  a  power  simply  to 
inquire  whether  there  is  in  fact  any  issue  of  fact  to  be  tried:  People 
v.  McCumber,  18  N.  Y.  315,  72  Am.  Dec.  515.  The  court  must 
discriminate  carefully  between  its  right  to  determine  whether  there 
is  a  real  issue  to  be  tried,  and  the  trial  of  the  issue  upon  a  motion: 
Barker  v.  Foster,  29  Minn.  166,  12  N.  W.  460. 

This  power  is  not  derived  from  statute,  but  is  inherent  in  the 
court:  Barker  v.  Foster,  29  Minn.  166,  12  N.  W.  460;  Wayland  v. 
Tysen,  45  N.  Y.  281;  Mier  v.  Cartledge,  8  Barb.  75.  And  its  exercise 
is  not  objectionable  as  infringing  the  right  of  trial  by  jury.  For  the 
right  of  a  defendant  to  a  trial  by  jury  depends  upon  there  being 
any  real  issue  to  be  tried.  The  court  has  power  to  determine  whether 
there  is  such  an  issue  and  whether  the  apparent  issue  is  fictitious 
and  sham,  though  it  does  not  have  power  to  try  the  issue  if  there  is 
one  in  truth  as  well  as  in  form.  "Such  an  authority  over  the  plead- 
ings is  of  the  same  nature  with  the  power  to  require  a  verification  of 
the  pleadings  as  a  condition  of  their  admissibility.  If  the  court 
may  refuse  to  allow  an  answer,  unless  first  verified,  it  may  strike  out 
an  answer  after  it  has  been  made,  unless  the  defendant  will  verify  it. 
So  it  may,  on  apparent  proof  of  the  falsity  of  a  verified  answer, 
Am.  St.  Rep.,  Vol.  113—41 
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strikfe  it  out,  unless  further  verified  in  a  more  special  and  particular 
manner.  The  exercise  of  this  power,  in  either  case,  is  not  a  trial  of 
an  issue;  nor  more  so  in  one  case  than  in  the  other.  It  is  an  indispen- 
sable power  to  the  protection  and  maintenance  of  the  character  of  the 
court,  and  the  proper  administration  of  justice":  People  v.  McCum- 
ber,  18  N.  Y.  315,  72  Am.  Dec.  515;  Coykendall  v.  Robinson,  39  N.  J.  L. 
98.  In  Albany  County  Bank  v.  Rider,  74  Hun,  349,  26  N.  Y.  Supp. 
490,  the  court  thought  a  motion  to  strike  out  objectionable  on  consti- 
tutional grounds. 

b.  Prerequisites  to  Exercise  of  Power  to  Strike  Out. — A  pleading 
cannot  be  stricken  out  as  sham  unless  the  falsity  thereof  clearly  and 
undisputably  appears:  DuflSeld  v.  Denver  etc.  Ry.  Co.,  5  Colo.  App.  25, 
36  Pac.  622;  Pittsburgh  etc.  Ry.  Co.  v.  Fraze,  150  Ind.  576, 
65  Am.  St.  Rep.  377,  50  N.  E.  576;  White  v.  Moquist,  61  Minn. 
103,  63  N.  W.  255;  McDermott  v.  Deither,  40  Minn.  86,  41  N.  W. 
544;  Thompson  v.  Erie  Co.,  45  N.  Y.  468;  Lockwood  v.  Salhenger, 
18  Abb.  Pr..  136;  People  v.  McCumber,  18  N.  Y,  315,  72  Am.  Dec, 
515.  As  otherwise  expressed,  to  warrant  tne  rejection  of  a  pleading 
as  sham,  it  must  evidently  be  a  mere  pretense  set  up  in  bad  faith  and 
without  color  of  fact:  Wright  v.  Jewell,  33  Minn.  505,  24  N.  W.  299; 
Kelly  V.  Kelly,  12  Misc.  Rep.  457,  34  N.  Y.  Supp.  255;  Central  Bank  v. 
Thien,  76  Hun,  571,  28  N.  Y,  Supp.  232;  Farnsworth  v.  Halstead,  18 
Civ,  Proc,  Rep.  227,  10  N.  Y.  Supp.  763;  Kiefer  v.  Thomas,  6  Abb. 
Pr.,  N.  S.,  42.  It  has  also  been  said  that  "the  court  should  be  sat- 
isfied that  the  object  of  the  pleader  is  delay,  and  to  trifle  with  the 
court,  or  annoy"  the  opposing  party:  Andreae  v.  Bandler,  56  N.  "X. 
Supp,  614.  But  as  a  pleading  may  be  sham  although  the  pleader 
was  not  cognizant  of  its  falsity  (Roome  v.  Nicholson,  8  Abb. 
Pr,,  N.  S.,  343)  this  would  not  seem  to  be  true.  And  in  Commercial 
Bank  v.  Spencer,  76  N.  Y.  155,  the  court  of  appeals  held  that 
where  averments  contained  in  an  answer  are  intrinsically  improbable, 
and  on  motion  to  strike  out  their  falsity  is  clearly  shown,  the  motion 
is  properly  granted.  And  in  Frey  v.  Sylvester,  24  Misc.  Rep.  167,  53 
N.  Y.  Supp.  527,  the  same  conclusion  is  reached. 

It  is  not,  however,  enough,  tliat  the  court  should  perceive  but  little 
prospect  of  the  success  of  the  pleader:  Andreae  v.  Bandler,  56  N.  Y. 
Supp.  614.  Thus  where  there  is  reasonable  doubt  as  to  the  falsity  of 
a  pleading,  it  will  not  be  stricken  out  on  motion,  but  the  court  will 
leave  the  parties  to  litigate  the  issues  in  the  usual  way:  Barker  v. 
Foster,  29  Minn.  166,  12  N.  W.  960;  Wilson,  C.  J.,  in  dissenting  opin- 
ion in  Hayward  v.  Grant,  13  Minn.  165  (Gil.  154),  47  Am.  Dec.  228. 
Where,  also,  the  conclusion  that  a  pleading  is  false  can  only  be 
reached  by  weighing  and  balancing  the  probabilities  arising  from 
the  physical  facts  of  the  case,  the  pleading  cannot  be  rejected  as 
tham:  Pittsburg  etc.  Ry.  Co.  v.  Fraze,  150  Ind.  576,  65  Am.  St.  Rep. 
'M7,  50  N.  E.  576.  And  although  there  is  but  a  slight  suggestion  of 
the  truth  of  an  averment  in  a  pleading,  the  pleading  will  not  be  stricken 
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out  as  sham:  Munn  v.  Barniim,  1  Abb.  Pr.  281,  12  How.  Pr.  563;  Stew- 
ard V.  Hotchkiss,  2  Cow.  634.  An  answer  cannot  be  rejected  on  a  mere 
Buspicion  of  untruth,  nor  because  its  averments  are  contradictory,  un- 
less the  statements  alleged  to  be  contradictory  are  entirely  inconsis- 
tent with  the  truth  of  the  defense  that  is  well  pleaded:  Foren  v. 
Dealey,  4  Or.  92.  So  where  a  complaint  on  a  note  avers  that  the 
defendant  had  for  value  agreed  to  pay  the  note  although  not  the 
maker,  and  the  answer  is  a  general  denial,  and  the  plaintiff  moves  to 
strike  it  out  as  sham,  and  offers  in  support  thereof  an  affidavit  wherein 
was  set  forth  an  agreement  from  which  it  appeared  that  defendant 
was  only  contingently  bound  on  the  note,  and  it  did  not  appear 
whether  or  not  his  liability  had  been  fixed,  the  motion  should  be 
denied:  McDermott  v.  Deither,  40  Minn.  86,  41  N.  W.  544. 

c.  What  Amounts  to  Clear  Case  of  Sham. — It  sometimes  appears 
from  the  face  of  a  pleading  that  it  is  false.  Thus  where  the  denials  of 
an  answer  are  so  qualified  by  admissions  that  the  denials  are  plainly 
false,  the  answer  may  be  stricken  out  as  sham:  Hay  ward  v.  Grant, 
13  Minn.  165  (Gil.  154),  97  Am.  Dec.  228.  And  in  an  action  to 
recover  possession  of  certain  land,  where  the  defendant  in  his  answer 
sufficiently  pleads  his  ownership  of  the  land,  but  also  pleads  that 
the  land  was  conveyed  to  him  by  the  administrator  of  a  certain  dece- 
dent, and  does  not  aver  that  said  decedent  ever  owned  the  land  or 
that  his  administrator  duly  or  under  authority  of  law  conveyed  it, 
the  former  averment,  when  qualified  by  the  subsequent  averment, 
amounts  to  nothing  and  is  sham:  Wythe  v.  Myers,  3  Saw.  595,  Fed. 
Cas.  No.  18,199.  In  an  action  for  wrongful  death,  where  the  plain- 
tiff avers  in  his  complaint  that  decedent  died  in  May,  1887,  and  he 
swore  to  the  complaint  on  May  15,  1889,  a  denial  in  his  reply  of  de- 
fendant's averment  that  the  action  was  not  commenced  within  twelve 
months  of  the  decedent's  death  will  be  struck  out  as  sham:  Cavanaugh 
V.  Oceanic  Steam  Nav.  Co.,  58  Hun,  604,  19  Civ.  Proc.  Rep.  315,  11  N. 
Y.  Supp.  547,  rehearing  denied  58  Hun,  610,  12  N.  Y.     Supp.  609. 

Moreover,  where  affidavits  are  used  in  support  of  a  motion  to  strike 
out  a  pleading  as  sham,  and  counter-affidavits  are  also  produced,  the 
evasive  character  of  the  counter-affidavits  will  be  a  strong  factor  in 
favor  of  the  motion:  Hertz  v.  Hartniann,  74  Minn.  320,  77  N.  W.  232; 
Thul  v.  Ochsenreiter,  72  Minn.  Ill,  75  N.  W.  4;  Fletcher  v.  Byers, 
55  Minn.  419,  57  N.  W.  139;  Stevens  v.  McMilliu,  37  Minn.  5U9,  35 
N.  W.  372.  Thus  in  an  action  to  foreclose  a  mechanic's  lien,  where 
the  only  issue  made  by  the  answer  to  strike  out  which  a  motion  was 
made  was  the  date  of  the  completion  of  plaintiff's  work,  and  it  ap- 
peared from  the  counter-affidavits  with  one  exception  that  the  work 
was  completed  within  the  statutory  period  before  the  filing  of  the 
notice  of  lien,  and  from  such  affidavit  it  only  appeared  that  the  last 
material  was  delivered  more  than  the  statutory  period  before  such 
filing,  the  answer  is  properly  struck  out:  Hertz  v.  Hartniann,  74  Minn. 
320,  7  N.  W.  232.     So  in  an  action  for  rent,  where  the  answer  verified 
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by  defendant's  attorney  sets  up  that  the  plaintiff  had  been  paid 
*'in  cash  and  other  personal  property,  consisting  of  hay,  in  the 
aggregate  sum  of  one  hundred  and  fifteen  dollars,"  whereas  the 
complaint  had  admitted  a  cash  payment  of  ninety  dollars  and  no 
more,  a  motion  to  strike  out  the  answer  supported  by  an  affidavit  that 
plaintiff  had  received  only  ninety  dollars  in  money  and  had  cut 
certain  hay  from  in  front  of  the  demised  premises  the  value  of  which 
did  not  exceed  three  dollars,  and  for  which  he  had  not  agreed  to 
pay  defendant  anything  nor  had  defendant  demanded  payment,  no 
counter-affidavits  being  filed,  is  properly  granted:  White  v.  Moquist, 
61  Minn.  103,  63  N.  W.  255.  And  in  an  action  on  a  note,  where  de- 
fendant denies  that  the  note  was  given  for  consideration  and  affirms 
that  it  was  given  for  accommodation  only,  and  the  moving  affidavits 
show  that  the  note  was  given  in  part  payment  for  merchandise, 
while  the  only  inference  to  be  drawn  from  the  counter-affidavits  was 
that  the  note  was  given  for  value,  the  motion  should  be  granted: 
Jones  V.  Brown,  29  Misc.  Eep.  517,  61  N.  Y.  Supp.  972.  Likewise  in 
such  an  action,  where  the  defense  of  usury  is  interposed,  a  motion  to 
strike  out  as  sham  based  upon  affidavits  showing  specifically  that  by 
mistake  the  plaintiffs  claimed  more  interest  than  they  were  entitled 
to,  and  contested  on  affidavits  stating  the  details  of  the  transaction, 
but  not  negativing  the  fact  of  mistake  and  merely  reiterating  their 
conclusion  of  usury,  is  properly  granted:  Bailey  v.  Lane,  13  Abb.  Pr. 
354. 

Furthermore,  where  an  answer  contains  a  denial  on  information 
and  belief,  and  it  clearly  appears  from  the  movant 's  affidavits  that 
the  facts  are  otherwise  than  stated  in  such  denial,  and  the  defendant 
does  not  show  by  counter-affidavit  the  sources  of  his  information  or 
that  there  is  a  possibility  of  its  truth,  an  order  striking  out  has  been 
sustained.  This  was  done  in  cases  where  the  counter-affidavits  merely 
reiterated  the  averments  of  the  answer  (Wedderspoon  v.  Eogers,  32 
Cal.  569;  Corbett  v,  Eno,  13  Abb.  Pr.  65,  22  How.  Pr.  8),  in  the 
latter  case  on  the  ground  that  it  was  incumbent  on  defendant  at 
least  to  show  the  source  of  his  information  and  that  there  was  a 
possibility  of  its  truth,  as  well  as  in  a  case  where  the  moving  affidavit 
was  uncontested:  Brassington  v.  Rohrs,  3  Misc.  Rep.  258,  23  Civ.  Proc. 
Kep.  146,  22  N.  Y.  Supp.  761.  In  each  of  the  three  foregoing  cases  the 
matter  denied  on  information  and  belief  was  ownership  of  a  note 
which  had  passed  from  the  hands  of  the  original  holder.  In  Howe 
V.  Elwell,  57  App.  Div.  357,  67  N.  Y.  Supp.  1108,  however,  the  court, 
in  disregard  of  the  foregoing  decisions,  said:  "The  court  cannot  say 
that  a  denial  on  information  and  belief  is  untrue,  because  the  party 
presumably  had  sufficient  knowledge  to  deny  absolutely  the  allegation 

if  it  were  not  true This  form  of  denial  is  permissible  in  cases 

where  a  party  would  naturally  be  presamed  to  have  knowledge  of  the 
truth  or  falsity  of  an  allegation.  Such  a  presumption  might  be  erron- 
eous.    A  defendant  may  conscientiously  doubt  whether  he  has  suffi- 
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cient  knowledge  to  deny  absolutely,  yet  may  be  in  possession  of  such 
information  as  will  enable  him  truthfully  to  deny  on  information  and 
belief."  The  reasoning  of  this  case  is  more  properly  applicable  to  a 
case  of  denial  of  knowledge  or  information  sufficient  to  form  a  belief 
than  to  one  of  the  affirmance  or  denial  of  a  fact  on  information  and 
belief,  and  it  has  accordingly  been  held  that  a  denial  of  knowledge 
or  information  sufficient  to  form  a  belief  cannot  be  struck  out  on 
motion  based  on  uncontested  proof  of  the  truth  of  the  fact  so  denied, 
where  the  defendant  is  not  shown  to  have  possessed  such  knowledge 
or  information  on  such  subject  at  the  time  of  such  denial:  Kecse 
V.  Walworth,  61  App  Div.  64,  69  N.  Y.  Supp.  1115;  Zivi  v.  Einstein, 
2  Misc.  Rep.  177,  23  Civ.  Proc.  Rep.  56,  21  N.  Y.  Supp.  583,  reversing 
1  Misc.  Rep.  212,  20  N.  Y.  Supp.  893. 

But  where  the  defendant  pleads  a  plurality  of  defenses,  two  or 
more  of  which  are  so  inconsistent  that  one  or  another  must  be  false, 
there  being  nothing  to  show  which  is  false,  neither  can,  according  to 
some  decisions,  be  struck  out  as  sham:  Duffield  v.  Denver  etc.  B.  Co., 
5  Colo.  App.  25,  36  Pac.  622;  Green  v.  Hughitt  School  Tp.,  5  S.  Dak. 
452,  59  N.  W.  224.  In  Oregonian  B.  Co.  v.  Oregon  Ry.  etc.  Co.,  27  Fed. 
277,  282,  however,  the  court  held  that  where  an  averment  in  a  reply 
denying  knowledge  of  a  certain  meeting  was  immediately  followed  by 
an  averment  that  the  meeting  was  duly  called  and  held,  the  effect 
of  these  contradictory  averments  is  to  make  the  denial  of  knowledge 
of  the  meeting  a  sham,  or  the  following  averment  redundant,  as  the 
opposite  party  may  elect. 

Ordinarily,  where  the  averments  of  a  pleading  attacked  as  sham  are 
fairly  supported,  it  cannot  be  said  that  the  falsity  of  the  pleading  is 
clear  and  indisputable.  For  a  court  to  assume  to  say  this,  unless 
in  very  extraordinary  circumstances,  would,  in  effect,  be  to  try  the 
controversy  between  the  parties  on  affidavits,  and  to  deprive  the 
defendant  of  his  right  to  a  regular  trial  by  jury  or  otherwise  with  all 
its  manifest  advantages:  Wright  v.  Jewell,  33  Minn.  505,  24  N.  "W. 
299. 

d.  The  Exceptional  Rule. — In  a  few  jurisdictions,  the  right  to  strike 
out  a  pleading  as  sham  is  not  recognized,  for  the  reason,  as  stated  in 
the  decisions,  that  where  any  issue  of  fact  is  raised  by  the  pleadings, 
it  must  be  determined  in  the  regular  mode  of  trial:  Scofiold  v.  State 
Nat.  Bank,  9  Neb.  316,  31  Am.  Kep.  412,  2  N.  W.  888;  Standard  Sew- 
ing Machine  Co.  v.  Henry,  43  S.  C.  17,  20  S.  E.  790;  Kerr  v,  Cochran, 
29  S.  C.  61,  6  S.  E.  905. 

III.    Relief  as  Affected  by  Subject  Matter  or  Form  of  Pleading. 

a.  Nature  of  Pleading  in  General. — While  any  pleading  of  mat- 
ters of  fact  may  be  false,  and  thus  may  be  susceptible  to  a  motion 
to  strike  it  out  as  sham,  yet  the  cases  in  which  this  power  has  been 
invoked  against  pleadings  other  than  answers  or  common-law  pleas 
are  exceptional  and  do  not  present  any  questions  of  law  which 
require  to  be  separately  treated. 
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In  one  California  case  the  question  arose  whether  a  demurrer  was  a 
defense  within  the  meaning  of  the  statute  permitting  sham  answers 
and  defenses  to  be  struck  out  on  motion,  and  the  court,  Sawyer,  .1., 
dissenting,  held  that  it  was  not,  and  said:  "There  is  no  reason  why  a 
demurrer  should  be  disposed  of  in  any  other  way  than  the  regular 
mode.  It  can  be  done  as  expeditiously  by  hearing  the  demurrer 
itself  as  by  hearing  a  motion  to  strike  it  out,  for  the  latter  can  no 
more  be  heard  out  of  term  than  the  former.  They  both  raise  an 
issue  of  law,  and  one  can  be  reached  and  disposed  of  as  soon  as  the 
other,  and  at  as  little  expense.  There  is,  therefore,  no  conceivable 
reason  why  a  demurrer  should  be  subjected  to  the  rule  in  question": 
Larco  v.  Casaneuava,  30  Cal.  560. 

b.  Verification  or  not  of  Answer. — In  Minnesota,  it  is  held  that  the 
fact  that  an  answer  is  verified  is  no  objection  to  striking  it  out  on 
motion,  when  its  falsity  clearly  and  indisputably  appears:  Pfaender  v. 
Winona  etc.  E.  R.  Co.,  84  Minn.  224,  87  N.  W.  618;  Stevens  v.  McMil- 
lin,  37  Minn.  509,  35  N.  W.  372;  C.  N.  Nelson  Lumber  Co.  v.  Richard- 
son, 31  Minn.  267,  17  N.  W.  388;  Conway  v.  Wharton,  13  Minn.  158 
(Gil.  145).  Contra:  Morton  v.  Jackson,  2  Minn.  219  (Gil.  180).  The 
same  conclusion  was  also  reached  in  North  Dakota  in  Gjerstadengen 
V.  Hartzell,  8  N.  Dak.  424,  79  N.  W.  872,  and  in  an  early  New  York 
case  (People  v.  McCumber,  18  N.  Y.  315,  72  Am.  Dec.  515,  Denio  and 
Harris,  JJ.,  dissenting),  which  was  not,  however,  followed  by  the 
later  cases.  In  South  Dakota,  the  court,  while  intimating  that  there 
might  be  cases  in  which  a  verified  denial  could  be  rejected  as  sham, 
has  refused  to  pass  upon  the  question:  Loranger  v.  Big  Missouri  Min. 
Co.,  6  S.  Dak.  478,  61  N.  W.  686.  In  support  of  the  power  to  strike 
out  a  verified  pleading  as  sham,  the  court,  in  Barker  v.  Foster,  29 
Minn.  166,  12  N.  W.  460,  said:  "Inasmuch  as  the  answer  must  be  ver- 
ified if  the  complaint  is,  and  in  practice  the  great  majority  are  ver- 
ified, we  think  no  distinction  is  intended,  or  ought  to  be  made,  be- 
tween verified  and  unverified  answers,  if  really  shown  to  be  sham. 
....  So  that  the  fact  of  formal  verification  does  not  affect  the  ques- 
tion, save  perhaps  as  to  the  measure  of  proof  which  the  court  should 
require.  The  statute  would  have  but  limited  practical  application  if 
confined  to  unverified  answers^"  And  in  People  v.  McCumber,  18 
N.  Y.  315,  72  Am.  Dec.  515,  the  court  added:  "If  an  answer  clearly 
appears  to  be  sham,  the  spirit  of  the  code  in  relation  to  pleadings 
requires  it  should  be  stricken  out,  notwithstanding  it  has  been  verified 
in  the  usual  form.  Cases  may  and  do  frequently  arise  where  the  proof 
of  the  falsity  of  a  verified  answer  is  so  strong  that  the  answer  should 
not  be  allowed  to  stand,  without  a  special  aOidavit  stating  the  par- 
ticular matters  relied  on  in  the  support  of  it." 

In  other  jurisdictions,  however,  where  the  question  has  arisen,  the 
right  to  strike  out  as  sham  a  verified  answer  has  been  denied: 
Greenbaum  v.  Turrill,  57  Cal.  285;  Samuel  Cupples  Woodenware  Co. 
v.  Jensen,  4  Dak.  149,  27  N.  W.  206,  28  N.  W.  193;  Grinnel  v.  Stayner, 
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71  App.  Div.  540,  75  N.  T.  Supp.  887;  Smith  v.  Homer,  1^  Misc.  Rep. 
403,  36  N.  T.  Supp.  1089;  Barney  v.  King,  59  Hun,  62.5,  13  N.  Y. 
Supp.  685;  Cavanaugh  v.  Oceanic  Steam  Nav.  Co.,  58  Hun,  604,  19  Civ. 
Proc.  Rep.  315,  11  N.  Y.  Supp.  547,  rehearing  denied,  58  Hun,  610.  12  N. 
Y.  Supp.  609  (where  it  was  said  on  motion  to  strike  out  a  verified  reply 
as  sham  that  it  could  not  be  done  where  the  falsity  did  not  appear 
on  the  face  of  the  pleadings) ;  Martin  v.  Erie  Preserving  Co.,  48  Hun, 
81;  Wayland  v.  Tysen,  45  N.  Y.  281;  Gregory  v.  Wright,  11  Abb.  Pr. 
417;  Caswell  v.  Bushnell,  14  Barb.  393;  Mier  v.  Cartledge,  8  Barb.  75; 
Pfister  v.  Wells,  92  Wis.  171,  65  N.  W,  1041;  Pearson  v.  Neeves,  92 
Wis.  319,  66  N.  W.  357.  In  support  of  this  ruling,  the  court,  in 
Greenbaum  v.  Turrill,  57  Cal.  285,  said:  "The  plaintiff  moves  the 
court  to  strike  out  the  answer,  and  if  the  motion  is  denied,  he  is 
simply  required  to  pay  the  costs;  but  if  his  motion  prevails,  the  effect 
is  the  same  as  a  trial  and  verdict  against  the  defendant.  It  is  a  harsh 
rule  that  works  so  unequally.  The  defendant  in  this  case  set  up  mat- 
ters which,  if  true,  constituted  a  good  defense  to  the  plaintiff's  action, 
and  he  swore  that  he  believed  them  to  be  true.  We  think  that  he 
was  entitled  to  have  the  issues  made  by  him  tried  by  a  jury.  If 
there  had  been  a  jury  trial  upon  such  issues,  and  a  verdict  rendered 
in  defendant's  favor  upon  his  uncontradicted  evidence,  this  court 
would  not  disturb  the  verdict."  Thus  in  an  action  to  foreclose  a 
mortgage  brought  by  an  assignee  thereof,  where  defendant  put  in  a 
verified  answer  wherein  he  averred  that  he  did  not  have  sufficient 
knowledge  or  information  to  form  a  belief  as  to  the  assignment  of 
the  mortgage  to  plaintiff  or  as  to  the  recordation  of  such  assignment. 
an  affidavit  that  defendant  had  paid  interest  to  plaintiff  and  recog- 
nized plaintiff  as  the  holder  and  owner  of  the  mortgage  does  not  war- 
rant an  order  striking  out  the  answer  as  sham:  Ginnel  v.  Stayner,  71 
App.  Div.  540,  75  N.  Y.  Supp.  887. 

c.  Subject  Matter  of  Answer. — In  some  jurisdictions  the  right  to 
strike  out  answers  is  made  dependent  on  the  subject  matter  of  the 
answer.  We  will  therefore  discuss  in  order  the  right  to  strike  out 
denials,  affirmative  defenses,  and   counterclaims. 

1.  Denials. — In  some  jurisdictions  a  general  or  special  denial  may 
in  a  proper  case  be  struck  out  as  sham:  Bardwcll-Robinson  Co.  v. 
Brown,  57  Minn.  140,  58  N.  W.  872  (general  denial);  Stevens  v. 
McMillin,  37  Minn.  509,  35  N.  W.  372  (general  denial);  C.  N.  Nelson 
Lumber  Co.  v.  Richardson,  31  Minn.  267,  17  N.  W.  388;  Coykcndall  v, 
Robinson,  39  N.  J.  L.  98.  Contra,  Morton  v.  Jackson,  2  Minn.  219 
(Gil.  180).  In  North  Carolina,  the  court  has  gone  to  the  extreme  of 
holding  that  a  general  denial  is  necessarily  sham:  Schchan  v.  Malone, 
71  N.  C.  440;  Flack  v.  Dawson,  69  N.  C.  42.  And  while  this  rule  does 
not  now  prevail  in  New  York,  the  right  to  strike  out  a  denial  as  sham 
was  supported  by  some  of  the  earlier  decisions:  Elizabethport  Mfg. 
Co.  V.  Campbell,  13  Abb.  Pr.  86;  Corbett  v.  Eno,  13  Abb.  Pr.  65,  22 
How.   Pr.   8;   People   v.   McCumber,  18  N.   Y.   315,   72   Am.   Dec.   515, 
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Denio  and  Harris,  JJ.,  dissenting;  Mier  v.  Cartledge,  8  Barb.  75. 
In  California  this  power  was  also  supported  by  an  early  decision 
(Gay  V.  Winter,  34  Cal.  153),  was  afterward  denied  (Lybecker  v.  Mur- 
ray, 58  Cal.  186;  Fay  v.  Cobb,  51  Cal.  313),  but  seems  to  be  again  sus- 
tained by  the  later  decision  of  Sloane  v.  Southern  Cal.  Ey.  Co.,  Ill 
Cal,  668,  44  Pac.  320,  32  L.  R.  A.  193,  In  Loranger  v.  Big  Missouri 
Min,  Co,,  6  S.  Dak.  478,  61  N.  W.  686,  the  South  Dakota  court,  in  its 
syllabus,  intimated  that  in  a  proper  case  a  denial  might  be  struck 
out  as  sham,  though  in  the  earlier  case  of  Green  v.  Hughitt  School 
Tp,,  5  S.  Dak,  452,  59  N.  W.  224,  the  court  held  contrariwise.  The 
reason  why  this  power  should  be  sustained  has  been  expressed  in  C, 
N,  Nelson  Lumber  Co,  v,  Richardson,  31  Minn.  267,  17  N,  W,  388, 
thus:  "An  answer  containing  only  denials  may  be  just  as  false,  just 
as  readily  interposed  in  bad  faith,  and  for  the  mere  purpose  of  delay 
and  obstructing  the  administration  of  justice,  and  therefore  just  as 
mischievous  and  reprehensible  in  every  respect  as  one  setting  up  new 
matter,"  And  in  Mier  v,  Cartledge,  8  Barb,  75,  the  court  holds  that 
the  object  of  the  code  was  to  prevent  delay  in  the  administration  of 
justice,  and  that  under  the  code  the  defendant  is  not  entitled  to  put 
the  plaintiff  to  proof  of  his  demand  even  where  he  has  no  pretense 
of  a  defense.  The  objection  that  to  grant  such  motion  deprives  the 
defendant  of  his  right  to  trial  by  jury  has  always  existed,  whenever 
this  power  was  exercised  for  any  purpose.  The  power  is  necessary 
to  prevent  abuses  in  the  use  of  the  forms  of  law  which  would  be  a 
reproach  to  the  administration  of  justice  by  allowing  delay  through 
fraudulent  pleading.  Thus  in  an  action  on  a  note  against  three  per- 
sons as  partners  liable  thereon,  where  the  defense  consists  of  a  joint 
general  denial,  the  plaintiff  attacks  it  as  sham  and  presents  affidavits 
containing  strong  proof  that  two  of  the  defendants  were  partners 
and  delivered  the  note  to  plaintiff,  and  the  two  defendants  presented 
counter-affidavits  merely  averring  that  the  third  defendant  was  not  a 
partner  of  theirs,  as  to  such  two  defendants  the  answer  was  properly 
struck  out  as  sham:  Bardwell-Robinson  Co,  v.  Brown,  57  Minn,  140,  58 
N,  W.     872. 

In  other  jurisdictions  a  general  or  special  denial  which  raises  a 
material  issue  can  never  be  struck  out  as  sham,  if  pleaded  in  due  form, 
although  affidavits  introduced  on  motion  to  strike  out  show  beyond 
question  that  the  answer  is  false  and  interposed  in  bad  faith  for 
delay:  Howe  v,  Elwell,  57  App.  Div.  357,  67  N,  Y,  Supp,  1108;  Robert- 
son v,  Rockland  Cemetery  Imp,  Co,,  54  App,  Div,  191,  66  N,  Y,  Supp. 
632  (general  denial);  Fromme  v.  Schwarer,  61  N.  Y.  Supp,  1108  (spe- 
cial denial);  Barrie  v.  Yorston,  35  App.  Div,  404,  28  Civ,  Proc,  Rep, 
253,  54  N.  Y,  Supp,  841  (special  denial);  Meurer  v.  Brinkman,  25 
Misc.  Rep.  12,  53  N,  Y.  Supp.  770;  First  Nat,  Bank  v.  Slattery,  4 
App.  Div.  421,  38  N,  Y,  Supp,  859;  Central  Bank  v.  Thein,  76  Hun, 
571,  28  N,  Y,  Supp,  232  (special  denial);  Albany  County  Bank  v. 
Eider,  74  Hun,  349,  26  N.  Y.  Supp.  490  (general  denial) ;  Zivi  v.  Ein- 
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Btein,  2  Misc.  Eep.  177,  23  Civ.  Proc.  Eep.  56,  21  N.  T.  Supp.  583;  Rey- 
nolds v.  Craus,  62  Hun,  620,  16  N.  Y.  Supp.  792;  Wilson  v.  Eastman  & 
Mandeville  Co.,  56  Hun,  194,  18  Civ.  Proc.  Rep.  267,  9  N.  Y.  Supp.  189 
(general  denial);  Robert  Gere  Bank  v.  Inman,  51  Hun,  97,5  N.  Y.  Supp. 
457,  affirmed  without  opinion,  115  N.  Y.  650,  21  N.  E.  1118;  Martin  v. 
Erie  Preserving  Co.,  48  Hun,  81  (general  denial) ;  Newman  v.  Board  of 
Supervisors,  45  N.  Y.  676;  (general  denial);  Thompson  v.  Erie  Ry.  Co., 
45  N.  Y.  468  (general  denial);  Wayland  v.  Tysen,  45  N.  Y.  281 
(general  denial);  Miller  v.  Hughes,  13  Abb.  Pr.  93,  21  How.  Pr. 
442  (general  denial);  Goedal  v.  Robinson,  1  Abb.  Pr.  116  (general 
denial);  Caswell  v.  Bushnell,  14  Barb.  393;  Brewster  v.  Hall,  6  Cow. 
34  (general  issue) ;  Larson  v.  Winder,  14  Wash.  647,  45  Pac.  315.  In 
the  case  last  cited  the  court  discusses  this  matter  at  length,  saying: 
"If  it  be  held  that  the  courts  have  the  right  to  strike,  as  sham  and 
frivolous,  denials  in  the  answer  of  material  allegations  of  the  com- 
plaint, the  result  will  be  that  they  must  be  often  called  upon  to  decide 
whether  such  denials  are  warranted  by  the  facts,  preliminary  to  the 
trial  of  the  cause  before  the  court  or  jury,  and  this  question  of  fact 
will  generally  have  to  be  determined  upon  proof  pro  and  con  by  way 
of  affidavits  and  not  by  examination  of  the  witnesses  before  the 
court.  The  result  of  this  inquiry,  if  it  have  any  result  at  all,  will  be 
for  the  court  to  determine  upon  this  unsatisfactory  proof  the  truth 
or  falsity  of  the  denials,  which  is  the  very  question  which  must  be 
determined  by  the  court  upon  the  trial  of  the  cause;  and  since 
....  the  court  will  never  strike  such  allegations,  unless  upon  the 
clearest  proof  of  their  falsity,  it  will  follow  that  in  very  few  instances 
will  any  good  purpose  be  subserved  by  this  preliminary  inquiry  as  to 
the  good  faith  of  the  denials  in  the  answer.  It  would  therefore  seem 
to  accord  with  the  better  practice  to  hold  that  a  denial  in  an  answer, 
if  sufficient  in  form,  entitled  the  defendant  interposing  it  to  a  deter- 
mination as  to  its  truth  or  falsity  by  the  jury  or  by  the  court,  after 
a  regular  trial  of  the  issue  thus  made,  and  such  we  believe  to  be  the 
established  right  of  the  defendant  as  recognized  by  the  great  weight 
of  authority.  In  all  of  the  cases  it  is  conceded  that  under  the  com- 
mon-law system  of  pleading  the  plea  of  the  general  issue  could  not  be 
stricken  as  sham  or  frivolous,  and  it  would  seem  that  a  general  denial 
of  an  allegation  under  the  code  performs  substantially  the  same  func- 
tion as  the  plea  of  the  general  issue  under  the  common-law  system 
of  pleading."  In  Martin  v.  Erie  Preserving  Co.,  48  Hun,  81,  the 
court  said:  "The  system  of  pleading  authorized  by  the  code  permits 
the  defendant  to  deny  by  answer  the  plaintiff's  alleged  cause  of 
action,  and  thus  call  upon  him  to  make  common-law  proof  on  the  trial 
of  the  issue  of  the  facts  alleged  constituting  his  cause  of  action." 
In  Wayland  v.  Tysen,  45  N.  Y.  281,  the  same  reasoning  is  tacitly 
approved,  and  in  Fay  v.  Cobb,  51  Cal.  313,  explicitly.  The  refusal  to 
strike  out  denials  as  sham  has  also  been  supported  on  the  ground 
that  such  an  issue  could  not  be  constitutionally  tried  on  affidavits: 
Lybecker  v.  Murray,  58  Cal.  186;  Thompson  v.  Erie  Ry.  Co.,  45  N.  Y. 
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468.  It  has  also  been  urged  in  favor  of  this  rule  that  only  those  pleas 
that  had  no  foundation  in  the  facts  of  the  case,  but  which  grew  out  of 
the  ingenuity  and  imagination  of  the  defense,  could  be  treated  as 
sham.  "It  was  this  ingenuity  and  invention  which  was  the  evil  to 
be  corrected,  and  which  could  not  be  alleged  against  a  mere  denial, 
whether  of  one  or  all  the  allegations  in  the  complaint.  Ingenuity 
and  invention  can  be  predicated  only  of  new  matter  introduced.  The 
word  'sham'  may  apply  to  anything  active,  not  to  mere  denial": 
Caswell  V.  Bushnell,  14  Barb.  393.  And  finally  it  has  been  said  that 
nothing  that  can  be  proved  under  a  "denial"  is  a  "defense,"  and 
that  "defenses"  only  can  be  struck  out  as  sham:  Meurer  v.  Brink- 
man,  25  Misc.  Kep.  12,  53  N.  Y.  Supp.  770;  Schmidt  v.  McCaffrey,  34 
Misc.  Eep.  693,  70  N.  Y.  Supp.  1011.  Thus  in  an  action  on  a  note  by 
an  indorsee,  where  a  firm  that  was  the  maker  thereof  set  up  in 
defense  that  the  payee  was  the  real  principal  and  that  plaintiff  knew 
it,  the  answer  is  in  effect  a  mere  denial  that  cannot  be  reached  by 
motion  as  sham,  and  cannot  be  considered  an  affirmative  defense: 
Claflin   V.   Jaroslauski,  64  Barb.   463. 

2.  Denials  on  Information  and  Belief. — In  several  jurisdictions  the 
right  to  strike  out  as  sham  denials  on  information  and  belief  has,  in 
a  proper  case,  been  sustained.  Thus  where  a  matter  is  presumptively 
within  the  knowledge  of  a  defendant,  a  denial  thereof  for  want  of 
sufficient  information  and  belief  to  enable  the  defendant  to  answer  the 
same  is  properly  struck  out:  Sloane  v.  Southern  Cal.  By.  Co.,  Ill  Cal. 
668,  44  Pac.  320,  32  L.  E.  A.  193.  So,  in  an  action  to  foreclose  a 
mortgage,  where  the  complaint  avers  the  execution  and  recordation 
of  the  mortgage  and  also  the  execution  and  recordation  of  an  assign- 
ment thereof  to  plaintiff,  an  answer  verified  before  the  deputy  clerk 
of  the  district  court  and  attested  by  the  seal  of  that  court,  which 
verification  was  presumably  taken  in  the  very  courthouse  in  which 
the  records  were  kept,  which  answer  merely  denied  that  defendant  had 
any  knowledge  or  information  sufficient  to  form  a  belief  whether  the 
mortgage  was  assigned  to  plaintiff,  is  properly  struck  out  as  sham: 
Wheaton  v.  Briggs,  35  Minn.  470,  29  N.  W.  170.  Likewise  "an 
answer  which  contains  denials  upon  information  and  belief  of  matters 
which  are  entirely  made  up  of  the  files  and  records  in  a  case  in 
which  the  defendant  was  a  principal  party  is  properly  stricken  out  as 
sham  and  frivolous":  First  Nat.  Bank  v.  Martin,  6  Idaho,  204,  55  Pac. 
302.  And  where  in  an  action  in  a  federal  court  in  New  York  on  a 
Kansas  judgment  it  appears  from  defendant's  own  pleadings  that  in 
the  Kansas  action  defendant  entered  a  general  appearance,  a  para- 
graph in  the  answer  in  the  federal  court  denying  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  recovery  of  the  judgment 
sued  on  must  be  stricken  out  as  sham:  BuUer  v.  Sidell,  43  Fed.  116; 
see,  also,  Gjcrstadengen  v.  Hartzell,  8  N.  Dak.  424,  79  N.  W.  872, 
holding  the  same  in  an  action  in  partition,  where  defendant  was  the 
grantee  of  the  former  defendant.  This  power  to  strike  out  was  also 
sustained  in  an  earlier  New  York  case  (Kay  v.  Whittaker,  44  N.  Y. 
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565),  but  has  been  denied  in  later  decisions  in  the  inferior  courts 
(Hatch,  J.,  in  Humble  v.  McDonough,  5  Misc.  Rep.  508,  25  N.  Y. 
Supp.  965;  Zivi  v.  Einstein,  2  Misc.  Rep.  177,  2,3  Civ.  Proc.  Rep.  56, 
21  N.  Y.  Supp.  583;  Wilson  v.  Eastman  &  Mandeville  Co.,  56  Hun, 
194,  19  Civ.  Proc.  Rep.  267,  9  N.  Y.  Supp.  189). 

3.  Afllrmative  Defenses. — The  right  to  strike  out  an  affirmative  de- 
fense, when  shown  to  be  sham,  is  generally  recognized,  notwithstand- 
ing a  material  issue  is  raised  by  such  defense:  Piercy  v.  Sabin,  10 
Cal.  22,  29;  Patrick  v.  McManus,  14  Colo.  65,  20  Am.  St.  Rep.  253,  23 
Pac.  90;  Barker  v.  Foster,  29  Minn.  166,  12  N.  W.  460;  Morton  v.  Jack- 
son, 2  Minn.  219  (Gil.  180);  Albany  County  Bank  v.  Rider,  74  Hun, 
349,  26  N.  Y.  Supp.  490;  Wilson  v.  Eastman  &  Mandeville  Co., 
56  Hun,  194,  18  Civ.  Proc.  Rep.  267,  9  N.  Y.  Supp.  189;  Robert 
Gere  Bank  v.  Inman,  51  Hun,  97,  5  N.  Y.  Supp.  457,  affirmed  without 
opinion,  115  N.  Y.  650,  21  N.  E.  1118;  Martin  v.  Erie  Preserving  Co., 
48  Hun,  81;  Wayland  v.  Tysen,  45  N.  Y.  281;  Goedel  v.  Robinson,  J 
Abb.  Pr.  116.  Contra,  Bank  of  Shasta  v.  Boyd,  99  Cal.  604,  34  Pac. 
337;  Farnsworth  v.  Halstead,  18  Civ.  Proc.  Rep.  227,  10  N.  Y.  Supp. 
763. 

4.  Counterclaims. — In  Colorado,  the  courts  are  held  to  have  the 
right  to  strike  out  a  counterclaim,  when  sham,  as  well  as  any  other 
answer,  since  any  other  construction  of  the  statute  permitting  the 
striking  out  of  sham  answers  would  permit  defendants  to  evade  the 
consequences  of  the  act  and  delay  judgment  by  interposing  sham 
counterclaims  instead  of  sham  defenses:  Patrick  v.  McManus,  14 
Colo.  65,  20  Am.  St.  Rep.  253,  23  Pac.  90.  But  in  New  York  this 
power  has  been  denied  on  the  ground  that  a  counterclaim  is  not  an 
answer  or  defense,  and  that  these  alone  may  be  stricken  out:  First 
Nat.  Bank  v.  Slattery,  4  App,  Div.  121,  38  N.  Y.  Supp.  859;  Baum 's 
Castorine  Co.  v.  Thomas,  92   Hun,   1,  37  N.   Y.  Supp.  913. 

rv.  Procedure  on  Motion  to  Strike  Out. 

a.  Time  to  Move. — Ordinarily  a  motion  to  strike  out  an  answer 
should  be  promptly  made,  yet  if  the  defendant  is  not  prejudicod  by  tlie 
delay  it  may  properly  be  made  at  any  time  before  trial:  Barker  v. 
Foster,  29  Minn.  166,  12  N.  W.  460.  Thus  the  right  to  make  it  is  unaf- 
fected by  the  fact  that  a  notice  of  trial  has  already  been  given  or 
received:  Brassington  v.  Rohrs,  3  Misc.  Rep.  258,  23  Civ.  Proc.  Rep. 
146,  22  N.  Y.  Supp.  761.  Yet  if  an  amended  answer  is  filed  on  special 
leave  granted  on  motion  after  notice,  the  plaintiff  should  object  to  the 
answer  as  sham  at  the  hearing  of  the  motion,  and  is  precluded  from 
afterward  raising  the  objection:  Miller  v.  Hughes,  13  Abb.  Pr.  93,  21 
How.  Pr.  442. 

b.  Burden  of  Proof. — On  the  hearing  of  the  motion,  the  burden  is  on 
the  moving  party  to  show  the  falsity  of  the  pleading  complained  of 
with  the  requisite  clearness:  Pfaender  v.  Winona  etc.  R.  Co.,  84  Minn. 
224,  87  N.  W.  618.     Thus  where  the  movant  fails  to  show  such  falsity. 
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the  pleading  cannot  be  rejected:  Martens  v.  Burton  Co.,  7  Misc.  Eep. 
244,  27  N.  Y.  Supp.  260;  Hyde  v.  Kitchen,  66  Hun,  633,  21  N.  Y. 
Supp.  238. 

Furthermore,  an  answer  cannot  be  struck  out  as  sham  when  not- 
withstanding the  falsity  of  some  averments  therein  it  sets  forth  a  good 
defense:  Schmitt  v.  Cassilius,  31  Minn.  7,  16  N.  W.  433;  Winslow  v. 
Ferguson,  1  Lans.  436.  Yet  if  the  matter  that  is  false  is  so  connected 
with  the  rest  of  the  plea  that  the  latter  ceases  to  be  a  defense  when 
the  former  is  struck  out,  the  whole  plea  should  be  struck  out:  Wins- 
low  V.  Ferguson,  1  Lans.  436. 

c.  Evidence  in  Gteneral. — It  is  apparent  that  when  a  pleading  is  at- 
tacked as  sham,  it  is  usually  necessary  to  produce  extrinsic  evidence 
in  support  of  the  attack:  Cochrane  v.  Parker,  5  Colo.  App.  527,  39 
Pac.  361;  Duffield  v.  Denver  etc.  R.  Co.,  5  Colo.  App.  25,  36  Pac.  622. 
In  North  Dakota,  however,  a  verified  pleading  cannot  be  rejected  as 
sham  unless  its  falsity  appears  from  its  face  (Gjerstadengen  v.  Hart- 
zell,  8  N.  Dak.  424,  79  N.  W.  872),  and  in  Indiana  the  only  extrinsic 
evidence  admissible  in  any  case  consists  of  written  interrogatories 
propounded  to  the  party  in  whose  behalf  the  pleading  is  filed  and 
calculated  to  ascertain  whether  it  is  false:  Stars  v.  Hammersmith,  31 
Ind.  App.  610,  67  N.  E.  554;  Lowe  v.  Thompson,  86  Ind.  503.  Yet  ordin- 
arily it  is  objectionable  to  try  a  motion  to  strike  out  on  oral  testimony 
of  witnesses  present  on  the  hearing  of  the  motion:  Miller  v.  Hughes, 
13  Abb.  Pr,  93,  21  How.  Pr.  442.  And  in  an  action  on  a  note  where 
the  defense  is  that  it  had  been  altered,  the  court  cannot,  from  a  mere 
inspection  of  the  note,  order  its  rejection  as  false:  Rogers  v.  Vosburgh, 
87  N.  Y.  228. 

d.  Sufficiency  of  Evidence. — It  would  seem  that  on  motion  to  strike 
out  an  answer  both  the  moving  party  and  the  defendant  should  state 
specifically  the  probative  facts  on  which  they  rely  to  establish  their 
respective  averments  in  the  pleadings  (Pfaender  v.  Winona  etc.  R. 
Co.,  84  Minn.  224,  87  N.  W.  618;  Kay  v.  Whittaker,  44  N.  Y.  565; 
Corbett  v.  Eno,  13  Abb.  Pr.  65,  22  How.  Pr.  8),  though  in  some  cases  it 
has  been  held  to  be  sufficient  to  defeat  the  motion  that  defendant 
swears  that  he  expects  to  be  able  to  prove  his  defense  (Tucker  v. 
Ladd,  4  Cow.  47),  or  that  it  was  interposed  in  good  faith  and  he 
believes  it  to  be  true:  Gostorfs  v.  Taafe,  18  Cal.  385;  Gardenier  v. 
Eldred,  4  Misc.  Rep.  505,  25  N.  Y.  Supp.  870. 

Where  evidence  put  in  to  support  a  motion  to  strike  out  is  uncon- 
tested, it  may  be  taken  as  true  for  the  purposes  of  the  motion:  Gos- 
torfs V.  Taafe,  18  Cal.  385;  Patrick  v.  McManus,  14  Colo.  65,  20  Am. 
St.  Rep.  253,  23  Pac.  90;  White  v.  Moquist,  61  Minn.  103,  63  N.  W. 
255  ;  Van  Loon  v.  Griffin,  34  Minn.  444,  26  N.  W.  601.  It  certainly  is 
not  imposing  any  great  hardship  on  a  defendant  to  require  him  to 
explain  or  disprove  plaintiff's  prima  facie  case  by  rebutting  proof, 
and  in  the  absence  of  rebuttal  to  take  it  aa  true:  White  v.  Moquist, 
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61  Minn.  103,  63  N.  W.  255;  Van  Loon  v.  Griffin,  34  Minn.  444,  26  N.  W. 
601.  But  where  on  such  motion  the  defendant  files  counter-affidavit 
specifically  setting  forth  facts  which  show  a  good  defense,  he  cannot 
be  deprived  of  a  trial  in  the  ordinary  mode:  Coykendall  v.  Robinson, 
39  N.  J.  L.  98;  Central  Bank  v.  Thein,  76  Hun,  571,  28  N.  Y.  Supp.  232; 
People  V.  McCumber,  18  N.  Y.  315,  72  Am.  Dec.  515;  Pfister  v.  Wells, 
92  Wis.  171,  65  N.  W.  1041. 

A  pleading  in  a  cause  that  has  been  superseded  by  an  amended 
pleading  cannot,  unless  corroborated,  be  considered  sufficient  evidence 
of  the  falsity  of  contradictory  statements  in  the  amended  pleading  to 
warrant  its  rejection.  "The  amendment  of  a  pleading  is  an  acknowl- 
edgment of  the  pleader  that  he  has  been  mistaken.  That  is  the 
prima  facie  effect,  and  not  that  the  party  or  the  pleader  has  willfully 
or  knowingly  made  a  false  statement  in  the  pleading  as  amended: 
Elizabethport  Mfg.  Co.  v.  Campbell,  13  Abb.  Pr.  86. 

e.  Eight  to  File  Amended  Answer  After  Rejection. — Where  the 
original  answer  in  a  cause  is  struck  out  as  sham,  it  is  not  error  to  re- 
fuse the  defendant  leave  to  amend,  where  such  leave  was  not  requested 
until  after  the  time  when  the  original  answer  was  struck  out:  Hertz  v. 
Hartmann,  74  Minn.  320,  77  N.  W.  232. 


CRANDALL  v.  MINNEAPOLIS,  ST.  PAUL  AND  SAULT 
STE.  MARI^  RAILWAY  CO:\IPANY. 

[96  Minn.  434,  105  N.  W.  185.] 

RAILWAY'S  NEGLIGENCE  in  Leaving  Vestibule  Door  Open. 

Though  a  railway  is  not  bound  to  have  a  car  vcstibuled,  yet  if  it 
does  so,  and  leads  its  passengers  to  believe  that  the  doors  of  the  ves- 
tibule will  be  kept  closed  between  stations  and  then  negligently 
leaves  them  open,  it  incurs  liability  to  passengers  injured  thereby. 
(p.  654.) 

A.  H.  Bright  and  Munn  &  Thygeson,  for  the  appellant. 
J.  A.  Giantvalley,  for  the  respondent. 

-^s*  START,  C.  J.  This  action  was  brought  to  recover 
damages  for  personal  injuries  sustained  by  the  minor  son 
of  the  plaintitf  by  reason  of  the  alleged  negligence  of  the 
defendant,  in  that  the  vestil)ule  doors  at  the  rear  end  of 
its  train  were  left  open  between  stations  for  an  unnecessary 
length  of  time.  Verdict  for  plaintiff  in  the  sum  of  one 
thousand  dollars.  The  defendant  made  a  motion  for  judg- 
ment notwithstanding  the  verdict,  which  was  denied.     Judg- 
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ment  on  the  verdict,  and  the  defendant  appealed  from  the 
judgment. 

The  sole  question  presented  by  the  record  is  whether  the 
evidence  entitled  the  defendant  to  a  directed  verdict  in 
its  favor,  for  the  reason  that  there  was  no  evidence  of 
negligence  on  its  part.  The  record  discloses  evidence  tend- 
ing to  show:  That  the  boy,  who  was  only  seven  years  old, 
was  a  passenger  in  the  care  of  his  aunt  on  a  regular  passen- 
ger "*^^  train  from  Boston  to  Minneapolis,  which  passed 
over  the  defendant's  railway  line  from  Sault  Ste.  Marie, 
Michigan  (hereafter  referred  to  as  the  Soo),  to  its  destina- 
tion; that  they  occupied  a  sleeper,  which  was  the  rear  car 
in  the  train;  that  the  rear  platform  of  the  car  was 
vestibuled,  with  a  door  on  each  side  thereof  and  a  railing 
at  the  rear ;  that  when  the  doors  were  opened  the  rear  plat- 
form was  substantially  the  same  as  the  platform  of  an  or- 
dinary passenger-car,  but  when  they  were  closed  the  vesti- 
bule was  a  safe  place  for  passengers  to  ride  in ;  that  on 
this  car  the  doors  of  the  vestibule  were  closed  between 
stations  east  of  the  Soo,  and  passengers  rode  in  it,  with 
the  knowledge  of  the  employes  in  charge  of  the  car;  that 
during  the  forenoon  of  the  day  the  boy  was  injured  the  aunt 
went  with  him  upon  the  vestibuled  platform  several  times, 
and  observed  that  the  doors  were  closed,  and  in  response 
to  her  inquiry  whether  it  was  safe  for  them  to  remain  there 
she  was  assured  by  the  porter  in  charge  of  the  car,  who 
accompanied  it  throughout  the  trip,  that  it  was,  as  every- 
thing was  securely  fastened;  that  when  the  car  reached 
the  Soo  at  about  5  o'clock  in  the  afternoon  it  stopped,  and 
the  doors  in  the  vestibule  were  opened  for  the  purpose  of 
permitting  passengers  to  alight,  and  also  for  the  purpose 
of  furnishing  the  car  with  ice  and  supplies ;  that  when  the 
train  left  the  Soo  the  doors  were  left  open  until  the  brake- 
man,  commencing  at  the  front  of  the  train,  would  arrive 
at  the  rear  to  close  them;  that  when  the  train  had  gone  at 
least  ten  miles  after  leaving  the  Soo  the  doors  were  still 
open,  which  fact  was  unknown  to  the  aunt,  who,  believing 
that  they  were  closed,  permitted  the  boy  to  go  out  upon 
the  platform  to  throw  away  a  bottle ;  that  he  did  not  return 
and  she  went  out  to  look  for  him,  and  found  that  he  had 
fallen  off,  and  that  the  doors  were  open;  and,  further,  that 
the  boy  was  injured  by  falling  from  the  car. 


Dec.  1905.]      Carlson  v.  Chicago  etc,  Ry.  Co.  655 

The  defendant  was  not  bound  to  have  the  car  vestibuled ; 
but,  having  done  so,  it  could  not  by  acts  and  words  lead 
its  passengers  to  believe  that  the  doors  of  the  vestibule 
would  be  kept  closed  between  stations,  and  then  negli- 
gently leave  them  open,  without  incurring  liability  to  pas- 
sengers injured  thereby:  See  Sansom  y.  Southern  Ry.  Co., 
Ill  Fed.  887,  50  C.  C.  A.  53;  Bronson  v.  Oakes,  76  Fed. 
734,  22  C.  C.  A.  520.  Whether  the  defendant  in  this  case 
led  the  aunt  to  believe  that  the  doors  would  be  kept  closed 
between  stations,  whether  it  negligently  kept  them  open 
for  an  unreasonable  time  after  the  train  left  the  Soo, 
"^^^  and  whether  such  alleged  negligence  was  the  proxi- 
mate cause  of  the  boy's  injury,  clearly  were,  upon  the  evi- 
dence, questions  of  fact.  It  follows  that  the  defendant  was 
not  entitled  to  a  directed  verdict. 

Judgment  affirmed. 


Passengers  on  Vestibule  Trains,  the  vestibule  doors  of  which  are  open, 
are  not  guilty  of  contributory  negligence  in  passing  from  one  car 
to  another,  unless  they  know,  or  should  know,  that  such  doors  are 
open:  Eobinson  v.  United  States  Ben.  Soc,  132  Mich.  695,  102  Am. 
St.  Rep.  436.  See,  in  this  connection.  Piper  v.  New  York  Cent.  etc. 
R.  R.  Co.,  156  N.  Y.  224,  66  Am.  St.  Rep.  560;  Hunter  v.  Atlantic 
Coast  Line  E.  R.  Co.,  72  S.  C.  336,  110  Am.  St.  Rep.  605. 


CARLSON  V.  CHICAGO  AND  NORTHWESTERN  RAIL- 
WAY COMPANY. 

[96  Minn.  504,  105  N.  W.  555.] 

NEGLIGENCE,  CONTRIBUTORY,  When  Conclusively  Pre- 
sumed Against  Person  Injured  by  Railway  Train. — When  the  train 
by  which  a  person  was  injured  must  have  been  plainly  visible  from 
a  point  at  which  the  testimony  showed  that  he  looked  and  listened 
therefor,  the  law  conclusively  presumes  either  that  he  did  not  look 
and  listen,  or  if  he  did  look  or  listen,  or  both,  that  he  afterward 
heedlessly  disregarded  the  knowledge  thus  obtained  and  negligently 
went  into  an  obvious  danger.  In  neither  view  is  the  railway  cor- 
poration responsible  under  ordinary  circumstances  for  the  dangerous 
consequences  of  a  collision  of  which  the  person  injured  or  killed  was 
the  proximate  cause,     (pp.  657,  6.18.) 

RAILWAYS. — Signals,  Omission  of,  When  does  not  Relieve 
Person  Injured  of  Consequence  of  His  Contributory  Negligence. — 
Negligence  of  Employes  of  a  Railway  Corporation  in  Failing  to 
Whistle  or  Ring  the  Bell  is  excused  by  negligence  on  the  part  of  a 
person  about  to  cross  in  failing  to  use  his  senses  to  discover  danger, 
(p.  659.) 
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RAILWAYS,  Injuries  Due  to  Collision  with  an  Extra  Train. — 
That  a  train  which  did  damage  was  an  extra  did  not  relieve  either 
party  from  his  duty  of  care.  Swiftly  moving  and  irregular  trains 
are  to  be  expected,  and  it  is  the  duty  of  persons  about  to  go  on  a 
crossing  to  look  and  listen  for  such  trains  as  well  as  for  those  on 
time  or  which  run  slowly,     (p.  659.) 

RAILWAYS,  Presumption  that  Person  Looked  and  Listened, 
When  Destroyed. — If  it  appears  that  decedent,  if  he  had  looked  and 
listened  before  driving  upon  a  railway  crossing,  must  have  seen  and 
heard  the  train  approaching,  the  presumption  that  he  looked  and  lis- 
tened before  attempting  to  cross  is  destroyed,     (pp.  659,  660.) 

Davis  &  Olson  and  A.  A.  Stone,  for  the  appellant. 
Brown,  Abbott  &  Somsen,  for  the  respondent. 

'^^  JAGGARD,  J.  This  was  an  action  brought  to  re- 
cover damages  from  the  defendant  for  causing  the  death  of 
Erick  Pehrson  by  negligence. 

According  to  the  plaintiff  the  facts  are  as  follows:  On 
August  17,  1903,  plaintiff's  intestate  was  proceeding  along 
a  public  street  in  the  city  of  St.  Peter,  called  Hartew  street. 
He  was  driving  in  a  jump-seat  top  buggy,  hitched  to  a  sin- 
gle horse.  The  horse  was  very  gentle.  The  top  on  the 
buggy  was  up.  The  curtains  of  the  top  were  down,  but  the 
one  on  the  right-hand  side,  where  deceased  was  sitting, 
was  fastened  only  at  the  top.  The  front  or  jump-seat  on 
the  buggy  was  down,  and  the  other  seat  in  place  over  the 
same.  He  was  accompanied  by  his  daughter,  thirteen  years 
of  age.  On  the  right-hand  side  of  the  street  was  a  corn- 
field, which  obstructed  entirely  the  view  of  the  defendant's 
railroad  track  and  right  of  way  until  the  deceased  arrived 
at  a  point  fifty  feet  east  of  the  center  of  the  railroad  track 
of  the  defendant.  As  the  deceased  approached  the  de- 
fendant's railroad  track  he  was  driving  ^^^  very  slowly, 
and  when  he  reached  a  point  at  the  corner  of  the  right  of 
way  fence,  fifty  feet  east  of  the  center  of  defendant's  rail- 
way track,  he  pulled  up  his  horse  and  looked  and  listened 
for  trains.  In  order  to  do  so,  the  deceased  had  to  stand 
up  in  the  buggy  and  put  his  head  outside  of  the  buggy 
top.  He  then  proceeded  very  slowly  forward  and  onto  the 
railway  track  of  defendant,  when  he  was  struck  by  one 
of  defendant's  locomotives  and  a  train  of  cars  and  in- 
stantly killed.  The  train  was  running  very  fast,  more  than 
fifty  miles  an  hour,  and  in  violation  of  an  ordinance  of 
said  city,  which  ordinance  is  admitted  to  have  been  in 
force  by  the  pleadings.     The  train  which  caused  the  death 


Dec.  1905.]      Carlson  v.  Chicago  etc.  Ry.  Co.  657 

of  plaintiff's  intestate  was  an  "extra,"  and  arrived  at  the 
said  crossing  about  thirty  minutes  after  the  regular  pas- 
senger had  gone  down  in  the  morning.  There  was  no  other 
regular  train  on  this  railroad,  either  way,  for  about  three 
hours  later  than  the  time  this  "extra"  arrived.  There  was 
a  whistling-post  about  thirteen  hundred  feet  north  of  the 
Ilartew  street  crossing,  and  near  the  city  limits  on  the 
north.  This  "extra"  train,  wliich  caused  the  death  of 
plaintiff's  intestate,  approached  this  crossing,  passing  said 
whistling-post,  without  giving  any  signals  by  bell  or  whistle. 
At  an}'  point  between  the  center  of  the  railroad  track  and 
the  east  line  of  the  right  of  way,  fifty  feet  east,  a  train 
could  liave  been  seen  for  a  distance  of  two  thousand  five 
hundred  feet  to  the  north  of  said  crossing,  where  a  sharp 
curve  prevented  seeing  it  any  farther.  The  railroad  track 
ran  almost  north  and  south  at  the  place  where  it  inter- 
sected Hartew  street,  which  runs  east  and  west.  The  day 
was  still,  clear,  and  warm. 

The  court  granted  the  motion  of  the  defendant  to  direct 
a  verdict  on  the  ground  that  the  plaintiff's  decedent  was 
guilty  of  contributory  negligence,  and  subsequently  denied 
the  plaintiff's  motion  for  a  new  trial. 

The  essential  question  in  this  case  concerns  the  con- 
tributory negligence  of  plaintiff's  intestate.  The  defend 
ant  insists  that  it  has  demonstrated  to  a  mathematical  cer- 
tainty that,  if  the  deceased  had  been  traveling  at  from  a 
mile  and  a  half  to  three  miles  per  hour,  and  if  the  train  had 
been  going  upward  of  one  hundred  miles  per  hour,  and  a 
fortiori  if  the  train  had  been  going  at  less  speed,  the  en- 
gine would  necessarily  have  been  in  plain  sight  of  the  plain- 
tiff's decedent,  if  he  had  looked  at  the  point  his  daughter 
says  he  did  look.  The  photographs  taken  and  introduced 
in  evidence  tend  to  sustain  this  contention.  Counsel  for 
plaintiff  presented  no  clear  refutation  of  the  correctness  of 
this  calculation.  '^®''  Without,  however,  accepting  it  as  un- 
qualifiedly true,  we  are  of  the  opinion  that  upon  the  record 
it  conclusively  api)ears  that  if  the  deceased  had  looked  at 
this  point  he  must  have  seen  tlie  moving  train. 

The  principles  of  law  applicable  to  this  state  of  facts  are 
definite  and  well  settled.  When  the  uncontradicted  evi- 
dence conclusively  shows  that  the  colliding  train  must  have 
been  plainly  visible  from  the  point  at  which  the  testimony 
shows  that  tlie  injured  or  l^illed  person  looked  and  lis- 
Am.  St.  Rep.,  Vol.  113—42 
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tened  for  the  train,  the  law  conclusively  presumes  either 
that  he  did  not  look  and  listen,  or  that  if  he  did  look  or 
listen,  or  both,  he  afterward  heedlessly  disregarded  the 
knowledge  thus  obtained  and  negligently  went  into  an  ob- 
vious danger.  In  neither  view  is  the  company  operating 
the  train  responsible  under  ordinary  circumstances  for  the 
damages  consequent  upon  the  collision,  of  which  the  person 
injured  or  killed  was  the  proximate  cause:  Brown  v.  Mil- 
waukee etc.  Ry.  Co.,  22  Minn.  165;  Miller  v.  Truesdale, 
56  Minn.  274,  57  N.  W.  661 ;  Weyl  v.  Chicago  etc.  Ry.  Co., 
40  jNIinn.  350,  42  N.  W.  24;  Howe  v.  Minneapolis  etc.  Ry. 
Co.,  62  Minn.  71,  54  Am.  St.  Rep.  616,  64  N.  W.  102,  30 
L.  R.  A.  684;  Nelson  v.  St.  Paul  etc.  R.  Co.,  76  Minn.  189, 
7'8  N.  W.  1041,  79  N.  W.  530;  Schmidt  v.  Great  Northern 
Ry.  Co.,  83  Minn.  105,  85  N.  W.  935;  Kemp  v.  Northern 
Pac.  Ry.  Co.,  89  Minn.  139,  94  N.  W.  439;  Chicago  etc. 
Ry.  Co.  V.  Andrews,  130  Fed.  65,  64  C.  C.  A.  399 ;  Northern 
Pac.  R.  Co.  V.  Freeman,  174  U.  S.  379,  19  Sup.  Ct.  Rep.  763, 
43  L.  ed.  1014;  Wardner  v.  Great  Northern  Ry.  Co.,  96 
Minn.  382,  104  N.  W.  1084. 

If  that  point  be  so  far  distant  from  the  track  as  to  en- 
able the  person  injured  or  killed  to  know  of  the  approach- 
ing train  in  due  season  to  avoid  the  collision  with  it,  he  is 
guilty  of  contributory  negligence  as  a  matter  of  law  and 
there  is  nothing  for  a  jury  to  pass  upon:  Blount  v.  Frank 
Trunk  Ry.  Co.,  61  Fed.  375,  9  C.  C.  A.  526 ;  Straugh  v.  De- 
troit, 65  Mich.  706,  36  N.  W.  161 ;  Huggart  v.  Missouri,  134 
Mo.  673,  36  S.  W.  220;  Stopp  v.  Fitchburg,  80  Hun,  178, 
29  N.  Y.  Supp.  1008;  Morris  v.  Lake  Shore  etc.  Ry.  Co., 
148  N.  Y.  182,  42  N.  E.  579;  Marland  v.  Pittsburgh  etc. 
R.  Co.,  123  Pa.  487,  10  Am.  St.  Rep.  541,  16  Atl.  624; 
Butler  V.  Gettysburg  etc.  Ry.  Co.,  ]26  Pa.  160,  19  Atl.  37. 

The  present  case  is  obviously  distinguishable  from  Hen- 
drickson  v.  Great  Northern  Ry.  Co.  The  environment  and 
the  cause  of  the  accident  in  that  case  were  essentially  dif- 
ferent. When  Hendrickson  emerged  from  a  ravine  at  a 
point  fifty  feet  from  the  railroad,  the  engine  came  in  '^^^  view 
in  a  cut  about  one  hundred  and  fifty  feet  away  and  at 
once  gave  short  and  shrill  danger  whistles,  whereby  the 
horses  became  frightened  and  unmanageable,  reared,  and 
plunged  forward  toward  the  rails,  notwithstanding  the 
driver's  efforts  to  control  them,  whereby  the  collision  oc- 
curred: Collins,  J.,  in  Hendrickson  v.  Great  Northern  Ry. 
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Co.,  49  Minn.  245,  32  Am.  St.  Rep.  540,  51  N.  W.  1044. 
16  L.  R.  A.  261,  52  Minn.  340,  54  N.  W.  189. 

Another  principle  is  well  established :  That  a  person 
crossing  as  deceased  was  could  not  rely  upon  the  signals 
to  remind  him  of  danger.  "He  is  bound  to  be  awake  and 
alive  for  his  o^vll  protection":  Lewis,  J.,  in  Sandberg  v. 
St.  Paul  etc.  R.  Co.,  80  Minn.  442,  83  N.  W.  411.  According- 
ly, the  failure  of  plaintiff's  intestate  to  look  and  listen  would 
be  negligence  or  not  according  to  the  circumstances,  but 
without  being  controlled  by  the  defendant's  failure  to  do 
its  duty:  Beach  on  Contributory  Negligence,  sec.  185; 
Schneider  v.  Northern  Pac.  Ry.  Co.,  81  Minn.  383,  84  N. 
W.  124.  Negligence  of  the  defendant's  employes  in  failing 
to  whistle  or  ring  a  bell  at  a  crossing  is  no  excuse  for  negli- 
gence on  the  part  of  the  person  about  to  cross  in  failing 
to  use  the  senses  to  discover  danger:  Railroad  Co.  v.  Hous- 
ton, 95  U.  S.  695,  24  L.  ed.  238;  Northern  Pac.  R.  Co.  v. 
Freeman,  174  U.  S.  379,  19  Sup.  Ct.  Rep.  763.  43  L.  ed.  1014. 
And  see  cases  collected  in  Judson  v.  Great  Northern  R.  Co., 
63  Minn.  248,  65  N.  W.  447. 

The  duty  of  exercising  caution  in  attempting  to  cross  a 
railway  track,  a  place  of  known  danger,  is  not  relaxed  by 
the  opportunity  or  occasion  for  theorizing  or  difference  of 
opinion  as  to  whether  a  train  is  or  is  not  likely  to  pass.  01)- 
servation,  not  logic,  is  the  proper  precaution :  Dodge,  J., 
in  Guhl  V.  Whitcomb,  109  Wis.  69,  83  Am.  St.  Rep.  889, 
85  N.  W.  142.  That  the  train  which  did  the  damage  in 
this  case  was  an  "extra"  did  not  relieve  either  party  from 
the  respective  duty  of  the  exercise  of  care.  Swiftly  moving 
and  irregular  trains  are  to  be  expected,  and  it  is  the  duty 
of  persons  about  to  go  upon  crossings  to  look  and  listen 
for  such  trains,  as  well  as  those  on  time  or  which  run 
slowly:  Collins,  J.,  in  Judson  v.  Great  Northern  R.  Co.,  63 
Minn.  248,  65  N.  W.  447.  It  is  true  that,  in  the  absence  of 
evidence  to  the  contrary,  there  is  sometimes  a  presumption 
that  one  who  was  killed  while  crossing  a  railroad  track 
stopped,  looked  and  listened  before  attempting  to  cross  the 
track :  Texas  etc.  Ry.  Co.  v.  Gentry,  163  U.  S.  353,  16  Sup. 
Ct.  Rep.  1104,  41  L.  ed.  186 ;  Baltimore  etc.  R.  Co.  v.  Land- 
rigan,  191  U.  S.  461,  24  Sup.  Ct.  Rep.  137,  48  L.  ed.  262. 
But  in  this  case  the  plaintiff  introduced  evidence  of  the 
daughter  of  deceased,  who  was  driving  with  him,  as  •''"*  to 
what  happened.     Moreover,  when  it  appears  from  the  uu- 
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disputed  evidence  that,  if  deceased  had  looked  and  listened 
I  efore  driving  upon  the  crossing,  he  must  have  seen  and 
heard  the  train  approaching,  as  was  the  case  here,  the  pre- 
sumption is  destroyed:  Rollins  v.  Chicago  etc.  Ry.  Co.  (C. 
C.  A.),  139  Fed.  639. 

Accordingly,  upon  plaintiff's  own  view  of  the  facts  in 
this  case,  that  deceased  looked  up  the  track  at  a  point  fifty 
feet  from  it,  it  is  not  necessary  to  determine  how  far  there 
is  to  be  applied  to  it  the  ordinary  rule  that  one  who  at- 
tempts to  cross  a  railroad  is  bound  to  use  his  senses  con- 
tinually while  crossing  the  place  of  known  danger  (Rogstad 
V.  St.  Paul  etc.  Ry.  Co.,  31  Minn.  208,  17  N.  W.  287 ;  Sand- 
berg  V.  St.  Paul  etc.  R.  Co.,  80  Minn.  442, 83  N.W.411 ;  Wright 
V.  Cincinnati  etc.  Ry.  Co.,  94  Ky.  114,  21  S.  W.  581 ;  Renwick 
V.  New  York  C.  R.  Co.,  36  N.  Y.  132;  Whitman  v.  Penn- 
sylvania R.  R.,  156  Pa.  175,  27  Atl.  290;  Thompson  v. 
New  York  etc.  Ry.  Co.,  110  N.  Y.  636,  17  N.  E.  690 ;  Moore 
V.  Chicago  etc.  R.  Co.,  102  Iowa,  595,  71  N.  W.  569),  in  view 
of  the  fact  that  he  was  riding  in  a  covered  carriage,  making 
it  inconvenient  for  him  to  look  up  and  down  the  road:  See 
Stackus  V.  New  York  etc.  R.  Co.,  79  N.  Y.  464;  Hicks  v. 
New  York  etc.  Ry.  Co.,  164  Mass.  424,  49  Am.  St.  Rep.  721, 
41  N.  E.  721. 

The  conclusion  thus  reached  renders  it  unnecessary  to 
consider  the  other  questions  raised;  for  example,  with  re- 
spect to  defendant's  negligence  in  running  faster  than  the 
ordinance  permitted  and  to  the  reasonableness  of  that  ordi- 
nance. 

Order  affirmed. 


One  Approaching  a  Railroad  Crossing  has  a  right  to  assume,  according 
to  the  better  rule,  that  the  railroad  company  will  give  reasonable, 
necessary,  and  statutory  signals  of  coming  trains:  See  Mitchell  v. 
Illinois  Cent.  E.  R.  Co.,  110  La.  630,  98  Am.  St.  Rep.  472,  and  cases 
cited  in  the  cross-reference  note  thereto.  He  is  presumed  to  know 
the  danger,  however,  according  to  many  authorities,  and  must  exer- 
cise his  senses  in  the  manner  of  an  ordinarily  prudent  person,  if  he 
would  relieve  himself  of  the  charge  of  contributory  ucglige;ice:  Pass- 
man V.  West  .Jersey  etc.  R.  E,  Co.,  68  N.  J.  L.  719,  96  Am.  St.  Rep. 
573;  Koch  v.  Southern  C.  Ry.  Co.,  148  Cal.  677,  ante,  p.  332;  Horn- 
stein  V.  United  Railways,  195  Mo.  440,  post,  p.    693. 
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STATE  V.  CHICAGO.  BTTRLINGTON  AND  QUINCY  RAIL- 
ROAD COMPANY. 

[195  Mo.  228,  93  S.  W.  784.] 

TAXATION,  Uniformity  Required  in. — The  general  rule  is  that 
taxes  imist  be  uniform  and  equal,  coextensive  with  the  territory  to 
which  the  tax  applies,      (p.  0(37.) 

A  CONSTITUTIONAL  AMENDMENT  cannot  be  Held  Void 
because  of  its  conflict  witii  the  pre-existing  provisions  of  the  same 
constitution.  Wlicn  tlie  amendment  is  adopted,  it  beconu's,  in  effect, 
the  same  as  if  it  had  been  originally  a  part  of  the  constitution,  (p. 
671.) 

TAXATION  and  the  Fourteenth  Amendment  to  the  Constitu- 
tion of  tlie  United  States. — T!ie  fourteenth  amendment  to  the  con- 
stitution of  the  Unit«(l  States  imposes  limits  on  the  exercise  of  the 
powers  of  the  state,  including  that  of  taxation,      (p.  672.) 

CONSTITUTIONAL  LAW.— Local  Option  Laws  may  be  Con- 
stitutional, but  to  be  so  they  nui.st  apply  to  the  whole  state  and  con- 
fer upon  the  people  of  each  locality  the  j)rivilege  of  taking  advan- 
tage or  not  of  those  laws,  as  they  see  fit.      (p.  673.) 

TAXATION,  Discrimination  in  Favor  of  Localities,  When  For- 
bidden by  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States. — .\n  anuMulment  to  the  constitution  of  the  state  au- 
thorizing the  county  courts  to  levy,  at  their  discretion,  a  sjiecinl 
amount  of  taxes  for  road  and  bridge  purimses,  but  exempting  desig- 
nated cities  in  different  counties  of  the  state,  makes  a  discrimina- 
tion in  favor  of  those  cities  and  against  otlier  portions  of  the  state 
not  permitted  by  the  fourteenth  amendment  to  the  constitution  of 
the  Uuited  States,     (p.  07;").) 

CONSTITUTIONAL  LAW,  Law  Void  in  Part,  Whether  Void 
in  Whole. — Tf  the  parts  of  a  law  are  divisible,  ami  some  of  them 
are  constitutional  and  otliers  not,  the  conslitutiouai  provisions  can- 
not be  held  valiil  if  it  aj>i)ears  that  they  would  not  have  been  adopted 
without  the  oilur  parts,      {[ip.  075,  070.) 

CONSTITUTIONAL  LAW— Constitutional  Amendment  Invalid 
in  Part,  When  Invalid  as  a  Whole. — If  a  constitutional  amendment 
authorizes  the  county  courts  of  th(^  several  counties  of  the  state,  at 

(001) 
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their  discretion,  to  impose  certain  road  and  bridge  taxes,  but  is  void 
because  it  exempts  designated  cities,  this  exemption  cannot  be  dis- 
regarded and  the  constitutional  amendment  held  to  apply  to  all  parts 
of  the  state,  including  the  cities  so  exempted,     (p.  677.) 

0.  M.  Spencer,  Ben  Eli  Guthrie  and  H.  J.  Nelson,  for  the 
appellants. 

Sydney  J.  Roy  and  Ben  F.  Glahn,  for  the  respondent. 

2»=*  MARSHALL,  J.  This  is  an  action  to  recover  $1,175.48, 
and  penalties  thereon,  together  with  a  reasonable  attorney's 
fee,  being  a  part  of  the  taxes  levied  for  the  year  1901  on 
the  property  of  the  defendant  in  Marion  county,  ' '  for  county 
purposes  ....  to  be  used  for  road  and  bridge  purposes, 
but  for  no  other  purposes  whatever."  There  was  a  judg- 
ment for  the  plaintiff  for  the  taxes  and  interest  and  penal- 
ties and  $200  attorney's  fees,  and  the  defendant  appealed. 

The  petition  alleges  the  official  character  of  the  relator 
as  the  collector  of  the  revenue  for  the  county;  the  incor- 
poration of  the  defendant  as  a  railroad ;  the  fact  that  it 
owns  certain  property,  fully  described,  in  Marion  county, 
and  then  avers  "that  there  was  legally  assessed  and  levied 
against  such  property  for  the  year  ending  June  1,  A.  D. 
1901,  for  state,  county,  school  and  other  municipal  purposes, 
the  aggregate  sum  of  $10,780.65 ;  that  there  is  now  due  and 
unpaid  for  county  purposes,  the  sum  of  $1,175.48,  which 
sum  was  levied  to  be  used  for  road  and  bridge  purposes, 
and  for  no  other  purpose  whatever,  which  the  defendant  had 
failed  to  pay  as  required  by  law." 

The  answer  admits  the  incorporation  of  the  defendant  and 
the  ownership  of  the  property ;  denies  every  other  allegation 
in  the  petition,  and  then  avers  that  the  taxes  sought  to  be 
recovered  were  not  levied  in  pursuance  to  any  law;  that  the 
levy  of  the  tax  is  illegal  and  void  because  not  authorized  by 
the  statutes  or  constitution  of  the  state,  and  not  made  in 
accordance  with,  or  by  virtue  of,  any  law  whatever;  and 
then  further  alleges  that  prior  to  the  31st  of  December, 
1901,  the  defendant  paid  all  taxes  which  had  been  legally 
levied  against  its  property  in  Marion  county,  for  the  year 
1901. 

The  reply  is,  in  effect,  a  general  denial. 

The  case  was  submitted  to  the  court  without  a  jury  upon 
an  agreed  statement  of  facts,  which  recites  the  official  char- 
acter of  the  relator;  that  the  attorneys  for  ^^^^  relator  were 
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regularly  employed  to  prosecute  this  action ;  that  the  de- 
fendant is  a  corporation  and  the  owner  of  the  property  de- 
scribed in  the  petition,  all  of  which  is  situated  in  Marion 
county;  that  the  total  taxable  wealth  of  that  county  for 
the  year  1901  was  more  than  six  million  dollars  and  less  than 
ten  million  dollars,  and  that  the  county  was  entitled  to 
levy  upon  the  property  of  the  defendant,  for  the  year  1901, 
a  maximum  rate  of  forty  cents  on  the  one  hundred  dollars 
valuation  for  county  purposes,  out  of  which  it  was  entitled 
to  a  portion  for  road  purposes  not  less  than  five  nor  more 
than  twenty  cents  on  the  one  hundred  dollars  valuation  of 
the  property  of  the  defendant  situated  outside  of  the  cities, 
towns,  and  villages;  that  on  the  16th  of  ISIay,  1901,  the 
county  court  of  Marion  county  made,  by  order  of  record,  a 
levy  of  taxes  for  state  and  county  purposes  as  follows: 
"State  tax,  15  cents  on  the  one  hundred  dollars  valuation; 
state  interest  tax,  10  cents  on  the  one  hundred  dollars  valua- 
tion ;  county  tax,  30  cents  on  the  one  hundred  dollars  valua- 
tion; county  road  tax,  10  cents  on  the  one  hundred  dollars 
valuation;  special  road  and  bridge  tax,  15  cents  on  the  one* 
hundred  dollars  valuation;  courthouse  tax,  10  cents  on  the 
one  hundred  dollars  valuation,"  etc. 

The  valuation  of  the  property  of  the  defendant  in  that 
county  was  then  set  out  in  the  agreed  statement  of  facts, 
but  as  no  question  is  made  in  reference  thereto,  it  is  not 
necessary  to  further  refer  to  it.  The  total  assessed  valuation 
of  the  property  of  the  defendant  in  Marion  county  was  then 
agreed  to  be  $783,608.37.  It  was  further  agreed  that  upon 
that  valuation,  a  county  revenue  tax  of  thirty  cents  was 
levied  and  extended  on  the  railroad  tax  books  for  that  year, 
amounting  to  $235.83;  a  road  tax  at  the  rate  of  ten  cents 
on  the  value  of  the  property  outside  the  cities,  which  was 
agreed  to  be  $671,708.89,  amounting,  therefore,  to  $671.71;  a 
special  road  tax  at  the  rate  of  fifteen  cents  on  the  value  of 
all  property  ^^'^  in  the  county,  including  property  inside  of 
the  cities,  of  the  total  value  aforesaid,  aggregating  $1,175.48. 
It  was  further  agreed  that  before  December  31,  1901,  the 
defendant  paid  all  of  said  taxes,  except  the  special  road  tax. 
It  was  further  agreed  that  the  city  of  Palmyra  and  the  city 
of  Hannibal  are  both  within  the  county  of  Marion,  that  said 
county  is  not  organized  under  township  organization,  and 
that  defendant  paid  the  taxes  levied  by  said  city  on  its 
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property  located  therein  for  the  year  1901.  It  was  further 
agreed  that  in  attempting  to  levy  and  collect  said  special 
taxes,  the  county  court  of  that  county  "proceeded  on  the 
theory  that  said  levy  was  authorized  by  the  constitutional 
amendment  adopted  at  the  general  election  held  in  Novem- 
ber, 1900,  designated  as  the  'second  constitutional  amend- 
ment,' found  on  page  381  of  the  Laws  of  Missouri  of  1899, 
and  reading  as  follows:  'Section  1.  In  addition  to  taxes 
authorized  to  be  levied  for  county  purposes,  under  and  by 
virtue  of  section  11,  article  10,  of  the  constitution  of  this 
state,  the  county  courts  in  the  several  counties  of  this  state 
not  under  township  organization,  and  the  township  board 
of  directors  in  the  several  counties  under  township  organi- 
zation, may  in  their  discretion,  levy  and  collect  a  special 
tax  not  exceeding  fifteen  cents  on  each  one  hundred  dollars 
valuation,  to  be  used  for  road  and  bridge  purposes,  but  for 
no  other  purpose  whatever ;  and  the  power  hereby  given  said 
county  courts,  and  township  boards,  is  declared  to  be  a 
discretionary  power.  This  constitutional  amendment  shall 
'not  apply  to  the  cities  of  St.  Louis,  Kansas  City  and  St. 
Joseph.'  " 

It  was  further  agreed  that  on  the  26th  of  March,  1901, 
there  went  into  effect  an  act  of  the  legislature  of  the  state 
of  Missouri,  entitled,  "An  act  to  amend  chapter  151,  Revised 
Statutes  of  Missouri  of  1899,  by  adding  thereto  a  new  article, 
to  be  known  as  article  12,"  etc.,  which  act  is  found  on  pages 
237  to  244  of  the  Laws  of  Missouri  of  1901 ;  and  that  during 
the  year  1901  the  ^^^  county  court  never  made  any  order 
adopting  said  new  article  12,  and  did  not  proceed  there- 
under, but  in  making  the  levy  of  ten  cents  out  of  the  rates 
allowed  for  county  purposes,  for  the  item  designated  as 
"road  tax,"  the  county  court  acted  under  article  1  of  chap- 
ter 151  of  the  Revised  Statutes  of  1899,  and  in  attempting  to 
make  a  levy  of  fifteen  cents  for  the  item  designated  "spe- 
cial road  tax,"  proceeded  on  the  theory  that  the  above-men- 
tioned constitutional  amendment  was  self -enforcing,  with- 
out any  act  of  the  legislature  to  enforce  it,  and  that  the 
provisions  of  article  8,  chapter  149  of  the  Revised  Statutes  of 
1899,  were  complied  with  as  to  the  assessment  and  levy 
of  the  taxes  for  the  year  1901,  except  that  the  defendant 
shall  not  be  deemed  to  have  admitted  that  either  article  8 
or  the  above-mentioned  constitutional  amendment,  separate- 
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ly  or  collectively,  constituted  any  authority  whatever  for 
the  levy  of  said  special  road  tax  of  $1,175.48  involved  in 
this  suit. 

The  defendant  then  asked  the  court  to  declare  the  law 
to  be  that  under  the  pleadings  and  the  agreed  statement  of 
facts,  the  judgment  must  be  for  the  defendant.  The  court 
refused  to  so  declare,  and  entered  a  judgment  for  the  plain- 
tiff for  $1,175.48  taxes,  $199.88  interest  and  penalty,  $200 
attorney's  fee  and  costs.  After  proper  steps  the  defendant 
appealed. 

The  defendant  assigns  six  alleged  errors,  to  wit: 

1.  That  the  constitutional  amendment  is  void,  because  the 
exemption  of  St.  Louis,  Kansas  City  and  St.  Joseph  created 
an  unjust  discrimination  in  favor  of  those  cities,  against 
all  the  other  cities,  tow^ns  and  villages  in  the  state,  and  there- 
fore violates  the  fifth  and  fourteenth  amendments  of  the 
constitution  of  the  United  States. 

2.  That  the  levy  of  the  special  tax  for  the  year  1901 
was  void,  because  the  taxes  for  1901  were  assessed  as  of 
June  1,  1900,  and  the  constitutional  amendment  was  not 
adopted  until  November,  1900;  and  that  amendment  was 
not  retroactive. 

230  3  I'hat  the  act  of  the  county  court  in  levying  ten 
cents  for  county  and  road  taxes,  and  fifteen  cents  for  spe- 
cial road  taxes,  made  a  total  levy  of  fifty-five  cents  for 
county  purposes,  and  that  under  section  11  of  article  10  of 
the  constitution,  the  county  was  only  authorized  to  levy  a 
total  tax  of  forty  cents  on  the  one  hundred  dollars  valua- 
tion for  county  purposes,  and  hence  the  levy  of  the  fifteen 
cents  for  special  road  tax  is  void,  unless  authorized  by  the 
constitutional  amendment. 

4.  That  the  constitutional  amendment  was  not  self-en- 
forcing, and  that  the  act  of  March  26,  1901,  was  not  fol- 
lowed by  the  county  court  in  making  this  levy,  but  that 
the  levy  was  made  upon  the  theory  that  the  constitutional 
amendment  needed  no  legislative  aid  to  enforce  it. 

5.  That  when  the  constitutional  amendment  was  proposed 
and  adopted,  the  law  (section  9436  of  the  Revised  Statutes 
of  1899)  authorized  the  levy  of  a  road  tax  of  more  than 
twenty  cents,  and  that  the  amendment  to  the  constitu- 
tion only  attempted  to  authorize  the  General  Assembly 
to  legislate  for  the  levy  of  a  special  road  tax  "in  addi- 
tion to  taxes  authorized  to  be  levied,''  in  case  the  county 
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court  desired  more  money  for  road  purposes  than  could 
be  secured  by  the  levy  of  twenty  cents  authorized  by 
section  9436,  to  be  taken  out  of  the  rate  allowed  for  county 
purposes,  and  that  Marion  county  levied  only  one-half  of 
the  twenty  cents  authorized  by  section  9436,  and  levied  a 
special  road  tax  of  the  full  fifteen  cents  referred  to  in  the 
constitutional  amendment,  and  hence  the  levy  of  fifteen 
cents  special  road  tax  is  invalid. 

6.  That  the  judgment  for  the  penalties  and  for  an  attor- 
ney's fee  is  invalid,  because  not  authorized  by  the  constitu- 
tional amendment  in  question,  even  if  it  was  valid  and  self- 
enforcing;  and  further,  because  section  9378  of  the  Revised 
Statutes  of  1899,  which  allows  a  reasonable  attorney's  fee, 
is  void  because  it  is  contrary  to  the  fifth  amendment  to  the 
federal  constitution,  and  because  that  section  of  the  statutes 
imposes  a  greater  ^^"^  burden  on  railroads  than  is  imposed 
upon  other  persons  by  section  9302  of  the  Revised  Statutes 
of  1899,  and  is  therefore  in  conflict  with  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  which 
guarantees  to  all  persons  equal  protection  under  the  law. 

1.  The  first  error  assigned  is  that  the  constitutional 
amendment  of  1900,  giving  the  county  courts  in  the  several 
counties  of  the  state  not  under  township  organization,  and 
the  township  board  of  directors  in  counties  under  township 
organization,  the  discretion  to  levy  and  collect  a  special  tax, 
not  exceeding  fifteen  cents  on  the  one  hundred  dollars  valua- 
tion, in  addition  to  taxes  authorized  to  be  levied  for  county 
purposes,  under  section  11  of  article  10  of  the  constitution, 
to  be  used  for  road  and  bridge  purposes,  and  for  no  other 
purpose  whatever,  and  declaring  that  the  power  thus  given 
is  a  discretionary  power,  and  exempting  the  cities  of  St. 
Louis,  Kansas  City  and  St.  Joseph  from  the  operation  of 
the  amendment,  is  void,  because  the  exemption  of  the  cities 
of  St.  Louis,  Kansas  City  and  St.  Joseph  creates  an  unjust 
discrimination  in  favor  of  those  cities  against  all  other 
cities,  towns  and  villages  in  the  state,  and  makes  the  fifteen 
cent  special  road  tax  void  under  the  fifth  and  fourteenth 
amendments  of  the  constitution  of  the  United  States,  because 
it  violates  the  uniformity  and  equality  of  taxation  in  this 
state. 

And  subsidiary  to  the  general  proposition,  defendant 
claims  that  section  3  of  article  10  of  the  constitution  of  Mis- 
souri provides  that  "taxes  shall  be  uniform  upon  the  same 
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class  of  subjects  within  the  territorial  limits  of  the  authority 
levying  the  tax";  and  upon  this  basis  the  defendant  claims 
that  the  special  road  tax  is  not  uniform  throughout  the 
whole  state,  and  therefore  it  is  void ;  and  further  that  be- 
cause in  the  cities  of  St.  Louis,  Kansas  City  and  St.  Joseph 
the  cost  of  improving  the  streets  and  roadways  may  be  as- 
sessed as  special  *^*  benefits  against  the  abutting  property, 
there  is  no  reasonable  substantial  basis  for  exempting  those 
cities  from  the  operation  of  the  amendment,  for  the  reason 
that  in  the  various  counties  of  the  state  there  are  cities  and 
towns  where  like  provisions  for  the  improvements  of  streets 
obtain,  and  that  the  practical  operation  of  the  constitutional 
amendment,  therefore,  is  to  exempt  St.  Louis,  Kansas  City 
and  St.  Joseph  from  the  special  road  tax,  and  to  make  the 
other  cities  of  the  state  pay  for  local  improvements  by  means 
of  special  taxes,  and  also  to  pay  the  special  road  tax ,  there- 
by making  the  property  in  the  other  cities  of  the  state 
liable  to  a  double  tax  for  the  improvement  of  the  streets 
of  the  cities  and  roads  of  the  counties. 

The  general  rule  of  law  is  that  taxes  must  be  uniform  and 
equal,  coextensive  with  the  territory  to  which  the  tax 
applies:  Oilman  v.  City  of  Sheboygan,  2  Black  (67  U.  S.), 
510,  17  L.  ed.  305;  Township  v.  Talcott,  19  Wall.  (86  U.  S.) 
675,  22  L.  ed.  227 ;  Day  v.  Roberts,  101  Va.  248,  43  S.  E.  362 ; 
27  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  590  et  seq.,  594-597; 
1  Cooley  on  Taxation,  c.  6,  p.  254  et  seq. ;  Kansas  City  v. 
Whipple,  136  Mo.  475,  58  Am.  St.  Rep.  657,  38  S.  W.  295, 
35  L.  R.  A.  657 ;  City  of  St.  Louis  v.  Spiegel,  75  Mo.  145. 

This  general  rule  is  thus  well  expressed  in  27  American  and 
English  Encyclopedia  of  Law,  second  edition,  595:  "Such  re- 
strictions, however,  do  not  mean  that  there  is  one  fixed  and 
unvarying  rule  of  taxation  for  all  purposes  throughout  the 
state.  Thus,  a  tax  for  state  purposes  must  rest  uniformly 
upon  all  parts  of  the  state ;  if  for  county  purposes,  upon  all 
parts  of  the  county ;  if  for  township  or  city  purposes,  upon 
the  entire  township  or  city ;  if  for  a  special  or  local  purpose, 
then  the  tax  must  be  laid  with  due  regard  to  the  proportion- 
ate interests  of  the  taxpayers  in  the  locality  benefited  or 
affected.  In  each  locality  the  rate  may  vary,  but  for  public 
local  purposes  all  property  not  exempt  under  the  constitu- 
tion must  be  taxed."  And  this  is  the  idea  embodied  in  the 
third  section  of  article  ^^^^  10  of  the  constitution,  wherein 
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it  is  said:  "Taxes  shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the  authority  levying 
the  tax." 

Oilman  v.  City  of  Sheboygan,  2  Black  (67  U.  S.),  510, 
17  L.  ed.  305,  was  decided  by  Justice  Swayne  in  1862,  before 
the  adoption  of  the  fourteenth  amendment.  It  was  there 
said,  after  a  review  of  the  constitutional  provisions  of  Wis- 
consin, requiring  taxes  to  be  uniform,  and  the  interpretation 
of  those  provisions  by  the  supreme  court  of  that  state,  that 
the  supreme  court  of  the  United  States  would  follow  the 
interpretation  of  the  state  courts,  and  that  the  meaning  of 
the  constitution  of  "Wisconsin  in  this  regard  was,  "that  all 
kinds  of  property  not  absolutely  exempt  must  be  taxed  alike, 
by  the  same  standard  of  valuation,  equally  with  other  tax- 
able property,  and  coextensive  with  the  territory  to  which 
it  applies." 

The  case  of  Township  of  Pine  Grove  v.  Taleott,  19  Wall. 
(86  U.  S.)  675,  22  L.  ed.  227,  was  decided  by  the  same 
learned  jurist  after  the  adoption  of  the  fourteenth  amend- 
ment, and  he  again  reiterated  the  same  rule,  saying:  "All 
kinds  of  property  must  be  taxed  uniformly  or  be  entirely 
exempt.  The  uniformity  must  be  coextensive  with  the 
territory  to  which  the  tax  applies.  If  a  state  tax,  it  must 
be  uniform  all  over  the  state.  If  a  county  or  city  tax,  it 
must  be  uniform  throughout  such  county  or  city.  But  the 
rule  does  not  require  that  taxes  for  the  same  purposes  shall 
be  imposed  in  different  territorial  subdivisions  at  the  same 
time.  If  so  a  county  could  not  levy  a  tax  to  build  a  court- 
house, jail  or  infirmary  without  rendering  it  necessary  for 
every  other  county  in  the  state  to  do  the  same  thing,  with- 
out reference  to  the  different  circumstances  of  each." 

In  Day  v.  Roberts,  101  Va.  248,  43  S.  E.  362,  the  validity 
of  a  section  of  the  charter  of  the  town  of  Smithfield,  which 
exempted  all  persons  and  property  in  that  town  from  the 
payment  of  any  poor  rates,  road,  school  or  other  tax  of 
the  county  of  Isle  of  Wight,  and  from  contributing  *"***  to 
county  expenses,  was  presented  for  adjudication.  The  su- 
preme court  held  that  provision  of  the  city  charter  uncon- 
stitutional, on  the  ground  that  the  city  was  a  part  of  the 
county,  and  that  county  taxes  applied  as  well  to  city  pro])- 
erty  as  to  country  property,  saying:  "If  a  tax  is  imposed  by 
the  state,  it  must  be  uniform  throughout  the  whole  state; 
if  by  a  county,  city,  town,  or  other  subordinate  district,  the 
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tax  must  be  uniform  throughout  the  territory  to  which  it 
is  applicable." 

The  same  principle  was  applied  by  this  court  in  City  of 
St.  Louis  V.  Spiegel,  75  jNIo.  145,  in  reference  to  a  license 
tax  which  discriminated  between  persons  located  in  different 
parts  of  the  city. 

Cooley  on  Taxation,  third  edition,  volume  1,  page  257,  quotes 
the  language  of  Chief  Justice  Bigelow,  in  Commonwealth 
V.  People's  etc.  Sav.  Bank,  5  Allen,  428,  where  it  is  said: 
"Perfect  equality  in  the  assessment  of  taxes  is  unattain- 
able. Approximation  to  it  is  all  that  can  be  had.  Under 
any  s^'stem  of  taxation,  however  wisely  and  carefully 
framed,  a  disproportionate  share  of  the  public  burden  will 
be  thrown  on  certain  kinds  of  property,  because  they  are 
visible  and  tangible,  while  others  are  of  a  nature  to  elude 
vigilance.  It  is  only  where  statutes  are  passed  which  im- 
pose taxes  on  false  and  unjust  principles,  or  operate  to 
produce  gross  inequalitj'',  so  that  they  cannot  be  deemed  in 
any  just  sense  proportional  in  their  effect  on  those  who  are 
to  bear  the  public  charges,  that  courts  can  interpose  and 
arrest  the  course  of  legislation  by  declaring  such  enactments 
void." 

The  same  author  quotes,  at  page  258,  the  language  of 
SharHV.-ood,  J.,  in  Grim  v.  School  District,  57  Pa.  433, 
98  Am.  Dec.  237,  that  "perfectly  equal  taxation  will  remain 
an  unattainable  good  as  long  as  laws  and  government  and 
man  are  imperfect."  And  the  same  author  quotes  the 
language  employed  by  the  supreme  court  of  the  United 
States  in  Head  Money  Cases,  112  U.  S.  580,  5  Snp.  Ct.  Rep. 
247,  28  L.  ed.  798,  wherein  it  is  said:  "Perfect  uniformity 
and  perfect  equality  of  *"**  taxation  in  all  the  respects  in 
which  the  human  mind  can  view  it  is  a  baseless  dream." 

Defendant  shows  that  in  Jackson  county  there  are  otiier 
cities  outside  of  Kansas  City,  to  wit,  Independence,  Lee's 
Summit,  Blue  Spring,  Oak  Grove,  Buckner  and  Green- 
wood, and  in  Buchanan  county,  there  are  in  addition  to  the 
city  of  St.  Joseph,  the  village  of  Easton,  Rushville,  DeKalb, 
and  Agency,  in  all  of  whicli  tliere  are  local  provisions  made 
for  assessing  special  benefits  for  the  improvement  of  streets, 
more  or  less  resembling  the  provisions  of  the  charters  of  the 
cities  of  St.  Louis,  Kansas  City  and  St.  Joseph.  The  defend- 
ant argues  that  the  constitutional  amendment  discriminates 
in  favor  of  those  three  large  cities  and  against  the  smaller 
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cities  and  towns,  exempting  the  former  from  the  operation 
of  the  tax  and  subjecting  the  latter  thereto.  If  this  was 
the  only  objection  to  the  constitutional  amendment  the  mat- 
ter would  be  of  easy  solution,  for  no  consideration  of  special 
taxes,  or  more  properly  speaking,  special  benefits,  for  the 
improvements  of  streets  in  a  city,  can  make  the  provisions 
as  to  one  city  illegal  because  they  are  not  the  same  as  the 
provisions  in  reference  to  another  city.  The  term  "special 
taxes,"  as  applied  to  the  charging  of  the  cost  of  the  im- 
provement of  city  streets  against  abutting  property,  is  not 
technically  correct.  Such  charges  are  special  benefits  and 
not  taxes  in  any  sense  of  the  word.  If  they  were  taxes 
they  could  not,  generally,  be  enforced,  because  the  amount 
would  make  the  total  tax  exceed  the  limitation  prescribed 
by  the  constitution. 

If  the  constitutional  amendment  only  excepted  the  city 
of  St.  Louis,  a  verj'-  different  question  would  also  have  been 
presented  for  adjudication,  for  the  city  of  St.  Louis  is  a 
political  subdivision  of  the  state  as  much  as  any  county 
in  the  state,  and  is  treated  as  a  county,  and  any  law  that 
is  passed  applicable  thereto  applies  to  all  persons  within  its 
territorial  limits;  and  taxes  ^'*^  which  are  imposed  upon 
property  in  the  city  of  St.  Louis  are  necessarily  uniform 
because  they  subject  the  same  class  of  subjects,  within  the 
territorial  limits  of  the  city,  to  the  tax.  In  fact,  the  laws 
relating  to  taxation  in  St.  Louis  have  for  many  years  been 
different  from  the  laws  applicable  to  other  parts  of  the 
state. 

But  the  condition  as  to  Kansas  City  and  St.  Joseph  is 
very  different.  The  constitutional  amendment  attempts 
to  exempt  property  in  those  cities  from  the  operation  of  the 
amendment,  and  to  leave  all  other  property  in  the  counties 
in  which  those  cities  are  located,  subject  thereto.  The  tax 
imposed  by  the  amendment,  therefore,  does  not  operate 
uniformly  upon  the  same  class  of  subjects  within  the  ter- 
ritorial limits  of  the  authority  levying  the  tax,  for  Kansas 
City  is  a  constituent  part  of  Jackson  county,  as  St.  Joseph 
is  of  Buchanan  county.  Both  Jackson  and  Buchanan  coun- 
ties have  county  organizations  and  county  courts  and  both 
of  those  counties  are  authorized  to  levy  county  taxes,  which 
must  be  paid  by  the  people  of  the  cities  of  Kansas  City 
and  St.  Joseph,  respectively,  as  well  as  by  all  the  other 
people  within  the  territorial  limits  of  those  counties. 
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The  amendment  in  question  attempted  to  leave  all  of 
the  property  in  all  the  counties  and  cities  of  the  state  sub- 
ject to  the  special  road  tax,  at  the  discretion  of  the  county 
courts  or  township  board  of  directors,  except  in  the  cities 
of  Kansas  City,  St.  Joseph  and  St.  Louis.  St.  Louis  has 
no  county  court,  and  no  county  tax  of  any  kind  is  assessed 
in  that  city.  But  the  practical  working  of  the  amendment 
is  to  discriminate  in  favor  of  Kansas  City  and  St.  Joseph 
against  the  people  of  Jackson  and  Buchanan  counties,  and 
to  make  all  of  the  property  in  all  of  the  other  counties  of 
the  state,  and  in  all  of  the  other  cities  of  the  state,  liable  for 
those  special  road  taxes,  and  to  exempt  the  people  in 
Jackson  county,  who  live  in  Kansas  City,  and  in  Buchanan 
^'"^  county,  who  live  in  St.  Joseph,  from  the  operation  of 
the  law. 

As  above  pointed  out,  the  supreme  court  of  Virginia,  in 
the  case  of  Day  v.  Roberts,  101  Va.  248,  43  S.  E.  362,  ex- 
pressly held  that  such  a  discrimination  made  the  law  void 
under  the  constitution  of  that  state,  and  the  supreme  court 
of  the  United  States,  in  Oilman  v.  Sheboygan,  2  Black  (67  U. 
S.),  510,  17  L.  ed.  305,  and  Township  etc.  v.  Talcott,  19  Wall. 
(86  U.  S.)  675,  22  L.  ed.  227,  announced  the  same  principles. 
and  such  is  also  the  meaning  of  section  3  of  article  10  of  the 
constitution  of  I\Iissouri. 

These  considerations,  however,  would  not  be  decisive  of 
the  case  were  it  not  for  the  fourteenth  amendment  of  the 
constitution  of  the  United  States.  For  when  the  constitu- 
tional amendment  of  1900,  under  discussion,  was  adopted, 
it  became  just  as  much  a  part  of  the  organic  law  of  this 
state  as  section  3  of  article  10  of  the  constitution,  and  the 
effect  of  the  amendment  was  the  same  as  if  it  had  been 
originally  incorporated  in  the  constitution.  The  two  would, 
therefore,  have  to  be  construed  together,  and  the  effect  of 
it  would  be  that  all  taxes  would  be  required  to  be  uniform 
upon  the  same  class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax,  except  that  in  the  cities 
of  St.  Louis,  Kansas  City  and  St.  Joseph,  the  special  road 
tax  should  not  be  applicable.  If  such  had  been  the  provi- 
sions of  the  constitution,  this  court  could  not  have  declared 
the  exception  void,  for  the  same  power  that  required  taxes 
to  be  uniform  made  the  exceptions  stated. 

But  the  fourtecntli  amendment  to  the  constitution  of  the 
United  States  provides  tiiat  "no  state  shall  make  or  enforce 
any  law  which  shall  ....  deny  to  any  person  within  its 
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jurisdiction  the  equal  protection  of  the  laws."  Speaking 
to  this  amenuuient,  the  American  and  English  Encyclopedia 
of  Law,  second  edition,  volume  27,  page  590,  says:  "The  four- 
teenth amendment  to  the  constitution  of  the  United  States, 
which  provides  that  no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  -"^^  or  immunities  of  citi- 
zens of  the  United  States  or  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  law,  imposes  a  limita- 
tion on  the  exercise  of  all  the  powers  of  the  state,  including 
among  them  that  of  taxation.  This  prohibition  against  the 
denial  by  any  state  to  citizens  within  its  jurisdiction  of  the 
equal  protection  of  the  laws  forbids,  in  a  sense,  the  imposition 
of  unequal  taxes.  The  rule  is  that  unequal  taxes  may  not  be 
imi)osed  on  property  of  the  same  kind,  in  the  same  situa- 
tion and  used  for  the  same  purpose." 

The  same  author,  at  page  591,  says:  "The  provision  of  the 
constitution  of  the  United  States  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts  constitutes  a 
limitation  on  the  taxing  power  of  the  states." 

The  same  author,  at  page  584,  says:  "The  theory  of 
government  in  the  United  States  is  that  socially  and  politi- 
cally all  are  equal,  and  that  the  burden  of  supporting  the 
government  should  be  borne  equally  by  all  the  individuals 
composing  it,  in  proportion  to  the  benefits  conferred.  This 
principle  of  justice  and  equality  which  requires  each  per- 
son to  contribute  toward  the  public  expense  his  proportion- 
ate share  according  to  the  advantage  which  he  receives  lies 
at  the  foundation  of  our  political  system,  and  is  usually  ex- 
pressed in  the  constitutions  of  the  states  by  various  provi- 
sions limiting  the  taxing  power.  Such  provisions,  however, 
are  not  grants  of  power,  but  are  restrictions  or  limitations 
of  an  existing  power." 

The  same  author,  at  page  583,  says:  "The  power  of  taxa- 
tion is  one  of  the  essential  attributes  of  sovereignty  and 
is  inherent  in  and  necessary  to  the  existence  of  every  gov- 
ernment. Except  SQ  far  as  restrained  by  the  provisions  of 
the  federal  constitution,  the  power  of  the  state  as  to  the 
mode,  form  and  extent  of  taxation  is  unlimited  where  the 
subject  to  which  it  applies  is  within  the  jurisdiction  of  the 
state." 

^^^  The  scheme  of  the  constitutional  amendment  unques- 
tionably was  to  create  local  option  as  to  the  levying  of  spe- 
cial taxes  for  road  and  bridge  purposes.     It  expressly  de- 
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clared  that  the  county  courts  in  the  several  counties  not 
under  township  organization,  and  the  township  boards  in 
the  several  counties  under  township  organization  "may,  in 
their  discretion,  levy  and  collect  a  special  tax  not  exceed- 
ing fifteen  cents  on  the  one  hundred  dollars  valuation,  to  be 
used  for  road  and  bridge  purposes,  but  for  no  other  pur- 
pose whatever;  and  the  power  hereby  given  said  county 
courts  and  township  boards  is  declared  to  be  discretionary 
power."  Local  option  laws  have  been  held  to  be  constitu- 
tional in  this  state:  Owen  v.  Baer,  154  Mo.  496-539.  But 
local  option  laws — that  is,  laws  passed  by  the  state  which 
may  or  may  not  be  taken  advantage  of  and  utilized  as  the 
people  of  each  locality  elect  so  to  do,  or  not — must  apply 
to  the  whole  state,  and  must  confer  upon  the  people  of  each 
locality  a  privilege  of  taking  advantage,  or  not,  of  those 
laws  as  they  see  fit.  A  local  option  law  that  authorizes  the 
people  of  only  a  limited  portion  of  the  state,  or  of  every 
portion  of  the  state  except  specified  parts  thereof,  to  avail 
themselves  of  it,  is  not  a  valid  law,  for  laws  must  be  made 
by  the  legislature  and  must  be  coextensive  with  the  terri- 
torial limits  of  the  state,  in  respect  to  the  powers  conferred 
or  the  burdens  imposed.  A  law  which  attempted  to  author- 
ize certain  counties  of  the  state  to  have  one  kind  of  county 
government,  and  prohibited  other  counties  in  the  state  from 
having  the  same  kind  of  government,  would  not  be  a 
uniform  or  equal  law,  and  would  violate  not  only  the  con- 
stitution of  this  state,  but  the  fourteenth  amendment  to  the 
constitution  of  the  United  States;  but  laws  which  authorize 
all  of  the  counties  of  this  state  to  have  one  or  the  other  of 
two  different  kinds  of  local  government,  as  the  people  may 
elect,  e.  g.,  county  organization  or  township  organization, 
are  general  laws  '-^^^  and  are  constitutional,  because  tliey 
confer  equal  privileges  upon  all  tlie  people  of  the  stale.  So 
the  amendment  under  consideration  would  have  been  a  per- 
fectly valid  law  if  it  had  not  been  for  the  last  sentence 
thereof,  which  exempted  the  cities  of  'St.  Louis,  Kansas 
City  and  St.  Joseph  from  its  operation;  and  might  have 
been  a  valid  law  even  excepting  the  city  of  St.  Louis,  because 
such  law  could  not  apply  to  that  city,  for  the  reason  that  it  is 
an  entire,  separate,  political  subdivision  of  tlie  state,  and  has 
no  county  court  or  township  board  and  no  county  taxes;  but, 
as  above  pointed  out,  such  is  not  the  fact  as  to  Kansas  City 
and  St.  Joseph,  for  tlie}'  are  constituent  parts  of  Jackson  and 
Am.  St.  Eep.,  Vol.  113—43 
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Buchanan  counties  respectively.  By  so  excepting?  those 
cities  from  the  operation  of  the  amendment  the  effect  of 
the  amendment  was  to  discriminate  in  favor  of  those  cities 
and  against  all  other  portions  of  the  state ;  to  impose  an 
additional  county  tax  of  fifteen  cents  on  the  one  hundred 
dollars  valuation  for  road  and  bridge  purposes  in  all  the 
other  parts  of  the  state  at  the  discretion  of  the  county  courts 
or  the  township  boards,  but  to  exempt  from  the  operation 
of  the  law  a  large  proportion  of  the  taxable  wealth  of  those 
counties. 

It  will  not  do  to  say  that  the  fact  that  such  exception 
obtains  as  to  Kansas  City  and  St.  Joseph  does  not  affect 
the  validity  and  constitutionality  of  the  law  in  other  parts 
of  the  state  where  no  such  condition  exists,  and  where  all 
of  the  property  of  a  county,  whether  lying  inside  or  outside 
of  a  city  in  the  county,  will  be  subject  to  the  special  road 
tax,  and  that  the  local  option  feature  of  the  law  might  result 
in  the  imposition  of  a  tax  in  one  coimty  and  a  failure  to  im- 
pose a  similar  tax  in  another  county,  as  the  county  officers 
deem  best,  for  the  question  is  not  as  to  the  practical  opera- 
tion and  working  of  the  law,  but  is  as  to  the  question  of 
whether  the  law,  as  a  law,  is  a  valid  and  constitutional  law. 
If  there  had  been  no  exception  as  to  St.  Louis,  Kansas  City 
and  St.  Joseph,  the  practical  working  of  the  law  ^*''  would 
have  been  that  the  tax  would  have  been  imposed  wherever 
the  county  authorities  deemed  it  necessary,  but  that  where 
the  county  authorities  did  not  deem  it  necessary,  or  those 
localities  reflecting  the  sentiments  of  the  people  of  that  lo- 
cality, did  not  desire  to  take  advantage  of  the  benefits  of 
the  law,  and  therefore  did  not  impose  the  tax,  such  tax  ' 
would  have  been  collected  in  one  part  of  the  state  and  not 
in  another,  but  the  law  would  have  been  a  general  valid 
law,  notwithstanding  the  difference  in  the  manner  in  which 
it  was  taken  advantage  of  by  the  various  localities  of  the 
state.  The  people  of  the  state,  in  adopting  this  amend- 
ment, may  have  understood  that,  at  one  time,  the  people  of 
one  locality  would  need  its  aid,  while  the  people  of  an- 
other locality  would  not  need  its  aid.  And  also  that  whilst 
the  people  might  not  need  its  aid  at  one  time,  they  might 
need  its  aid  thereafter;  and  therefore  the  amendment  was 
made  liable  to  be  take  advantage  of  or  not,  as  the  neces- 
sities of  the  several  localities  required  it. 
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The  supreme  court  of  the  United  States,  in  Township  of 
Pine  Grove  v.  Talcott,  19  Wall.  (86  U.  S.)  675,  22  L.  ed. 
227,  well  expressed  this  idea  when  it  said:  "But  the  law 
does  not  require  that  taxes  for  the  same  purpose  shall  be 
imposed  in  the  different  territorial  subdivisions  at  the  same 
time.  If  so,  a  county  court  could  not  levy  a  tax  to  build 
a  courthouse,  jail  or  infirmary  without  rendering  it  neces- 
sary for  every  other  county  in  the  state  to  do  the  same 
thing,  without  reference  to  the  different  circumstances  of 
each  one."  And  this  same  idea  is  expressed  in  section  11 
of  article  10  of  the  constitution,  which  limits  the  rate  of 
taxation  for  county,  city,  town  and  school  purposes,  to  be 
increased  to  certain  other  amounts  when  the  majority  of  the 
voters,  that  are  taxpayers,  voting  at  an  election  to  decide 
that  question,  vote  for  the  increase.  And  further  permits 
an  increase  for  the  purpose  of  erecting  public  buildings  in 
counties,  cities  or  school  districts,  wlren  two-thirds  of  the 
qualified  voters  of  the  city,  county  or  school  district  shall 
vote  therefor;  thereby  ***  accentuating  the  exigency  which 
may  confront  one  locality,  and  make  an  increase  of  taxes 
necessary,  when  such  exigencies  do  not  exist  in  another 
county,  and  therefore  such  increase  is  not  necessary  there. 

The  amendment  under  consideration  does  not,  however, 
measure  up  to  the  standard  fixed  by  these  rules  and  prin- 
ciples, for  as  to  Jackson  and  Buchanan  counties,  the  county 
courts  of  those  counties  cannot  levy  a  county  tax,  whether 
for  ordinary  purposes  or  under  this  amendment,  unless  they 
apply  uniformly  upon  the  same  class  of  subjects,  within  the 
territorial  limits  of  those  counties,  and  under  this  amend- 
ment, the  special  road  tax  would  not  apply  to  Kansas  City 
and  St.  Joseph. 

It  follows  from  the  foregoing  that  the  amendment  un- 
der consideration  is  not  a  valid  constitutional  provision  of 
law,  but  that  it  violates  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  in  that  it  denies  to  all 
persons,  within  the  state,  the  equal  protection  of  the  laws, 
which  that  amendment  forbids  any  state  to  do.  In  ref- 
erence to  acts  of  the  legislature,  the  general  rule  of  law 
obtains  that  if  the  several  parts  of  the  act  are  severable 
and  some  are  constitutional,  and  others  unconstitutional, 
the  unconstitutional  portions  will  be  adjudged  invalid,  and 
the  constitutional  portions  adjudged  valid.  But  this  gen- 
eral rule  is  subject  to  this  qualification,  to  wit,  that  the 
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rule  will  not  apply  where  it  appears  that  the  legislature 
would  not  have  passed  one  part  without  the  other  part, 
which  the  courts  adjudged  unconstitutional,  had  also  been 
a  part  of  the  law.  In  other  words,  that  the  law  was  one 
general  scheme.  The  question  then  is,  Can  this  court  de- 
clare the  last  sentence  of  the  amendment  under  considera- 
tion unconstitutional,  and  the  remaining  parts  of  the  amend- 
ment constitutional? 

The  purpose  of  the  exception  in  favor  of  the  three  cities 
named  is  apparent,  not  only  from  the  face  of  the  ^^®  amend- 
ment itself,  but  from  the  recent  history  in  this  state  in  ref- 
erence to  the  matter  treated  in  the  amendment.  The  ques- 
tion of  good  roads  is  one  of  first  importance  to  the  people 
of  every  state.  It  is  no  longer  a  matter  for  debate  that 
good  roads  enhance  the  value  of  all  rural  property  as  much 
as  good  streets  enhance  the  value  of  urban  property.  In 
the  attempt  to  procure  good  roads,  the  practical  difficulty 
has  been  encountered,  that  the  value  of  the  abutting  land 
is  not  sufficient,  ordinarily,  to  justify  the  imposition  of  a 
special  tax  for  the  improvement  of  the  roads;  while  in 
cities  the  value  of  all  abutting  property  will  stand  such  an 
assessment.  The  people  of  the  country  have,  therefore,  been 
put  to  it  to  find  some  method  whereby  they  could  procure 
good  roads  without  incurring  expenses  which  amount  to  as 
much  as  the  value  of  the  abutting  property.  The  needs 
of  the  average  county  are  such  that  sufficient  taxes  can- 
not be  levied  under  the  general  taxing  power  of  the  coun- 
ties to  raise  enough  money,  by  general  taxation,  to  pay 
the  running  expenses  of  the  county  and  also  to  improve 
the  roads.  Various  attempts  have,  therefore,  been  made  to 
procure  the  passage  of  some  amendment  to  the  constitution 
which  would  enable  the  counties  to  raise  the  necessary 
money  to  pay  for  the  construction  of  good  roads.  Such 
attempts  have  met  with  repeated  failures,  usually  due  to 
the  fact  that  the  people  of  the  large  cities,  especially,  voted 
against  the  same,  because  they  had  to  pay  the  special  bene- 
fits for  the  improvement  of  the  streets  in  the  cities,  and 
they  were  unwilling  to  also  pay  an  additional  tax  for  the 
improvement  of  the  roads  in  the  country.  The  framers  of 
the  amendment  under  consideration,  therefore,  sought  to 
overcome  the  reasons  which  have  heretofore  prevented  the 
passage  of  somewhat  similar  schemes,  by  excepting  the  cities 
of  St.  Louis,  Kansas  City  and  St.  Joseph  from  the  opera- 
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tion  of  the  amendment,  and  thus  make  it  a  matter  of  in- 
difference to  those  cities  as  to  whether  or  not  the  tax  was 
imposed  on  other  ^^^  localities;  or,  it  may  be,  by  induc- 
ing the  vote  of  those  cities  to  be  cast  in  favor  of  the  amend- 
ment and  thereby  carry  the  same,  when  the  people  of  the 
cities  would  not  be  subjected  to  any  burdens  in  conse- 
quence thereof,  and  when  the  votes  of  the  people  of  the 
county  might  have  been  sufficient  to  defeat  the  amendment 
if  the  votes  of  the  people  of  those  cities,  who  had  no  in- 
terest in  the  matter,  had  not  been  cast  in  favor  of  the 
amendment. 

It  cannot,  therefore,  be  said  that  the  amendment  would 
have  been  passed  e.ven  if  the  exception  had  not  been  at- 
tached to  it,  and  hence  it  cannot  be  said  that  the  exception 
is  unconstitutional  and  that  the  body  of  the  amendment  is 
a  valid  law.  The  whole  amendment  must  stand  or  fall  to- 
gether. It  has  been  demonstrated  herein  that  it  cannot 
stand  together.  Hence,  it  must  all  fall.  JMoreover,  the 
court  cannot  declare  the  exception  in  reference  to  the  three 
cities  unconstitutional,  and  declare  the  remainder  of  the 
amendment  constitutional,  because  by  so  doing  the  court 
would  make  the  whole  amendment  applicable  to  all  parts 
of  the  state,  including  the  three  cities  named,  and  would 
thereby  make  an  amendment  to  the  constitution  essentially 
different  from  that  which  the  people  themselves  made  or 
attempted  to  make.     Such  is  not  the  province  of  a  court. 

These  considerations  make  it  unnecessary  to  consider  the 
other  questions  raised  by  the  defendant. 

For  these  reasons  the  judgment  of  the  circuit  court  is  re- 
versed. 

Brace,  C.  J.,  and  Gantt,  Burgess,  Valliant,  Fox  and  Lamm, 
JJ.,  concur. 


The  Constitutionality  of  Local  Option  Laws  is  the  subject  of  a  mono- 
graphic note  to  Chicago  etc.  E.  K.  Co.  v,  Greer,  114  Am.  St.  Rep. 
000-000. 

The  Effect  of  the  Fourteenth  Amendment  to  the  federal  constitu- 
tion on  the  power  of  the  several  states  of  the  Union  to  impose  taxes 
is  discussed  in  the  note  to  State  v.  Goodwill,  25  Am.  St.  Rep.  885. 
Generally  speaking,  the  same  rate  of  taxation  must  apply  to  all  in 
any  taxing  district:  Henderson  v.  London  etc.  Ins.  Co.,  135  Ind.  23, 
41  Am.  St.  Rep.  410.  It  is  not  within  the  power  of  the  legislature 
to  divide  a  county  into  taxation  districts,  and  thereby  authorize  the 
levy  of  a  greater  tax  in  one  part  of  the  county  than  in  another, 
for  a  purpose  which  is  not  local,  but  is  purely  a  county  purpose: 
Hutchinson  v.  Ozark  Laud  Co.,  57  Ark.  554,  38  Am.  St.  Rep.  258. 
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KING  V.  PHOENIX  INSURANCE  COMPANY. 

[195  Mo.  290,  92  S.  W.  892.] 

INSURANCE. — Oral  Agreements  for  Insurance  are  Enforce- 
aWe  although  the  charter  of  the  insurers  or  the  law  of  the  state  de- 
clares that  the  conditions  of  all  policies  shall  be  written  on  the  face 
thereof,  and  that  all  policies  and  contracts  of  insuran(;e  made  by  the 
company  shall  be  subscribed  by  the  president  or  president  pro  tem- 
pore, and  attested  by  the  secretary,     (p.  684.) 

INSURANCE,  Parol  Contracts  of,  Statute  Construed  as  Giv- 
ing Effect  to. — A  statute  declaring  that  parol  contracts  may  be  bind- 
ing on  aggregate  corporations  if  made  by  an  agent,  duly  authorized 
by  the  corporate  vote  or  under  the  general  regulations  of  the  cor- 
poration, and  that  contracts  may  be  implied  on  the  part  of  such 
corporations  from  their  acts  or  those  of  an  agent  whose  powers  are 
of  a  general  character,  must  be  construed  as  authorizing  insurance 
corporations   to   make   parol   contracts   of   insurance,     (p.   686.) 

CONSTITUTIONAL  LAW — Impairment  of  the  Obligation  of 
Contracts  by  Judicial  Decisions. — To  come  within  the  provisions  of 
the  constitution  of  the  United  States  which  declares  that  no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts  not  only 
must  the  obligation  of  a  contract  be  impaired,  but  it  must  be  im- 
paired by  some  act  of  the  legislature  of  the  state,  and  not  by  a  de- 
cision of  its  judicial  department  only,     (p.  688.) 

INSURANCE,  Oral  Contracts  of  not  Affected  by  the  Failmre 
to  Stamp. — The  federal  stamp  act  requiring  all  insurance  contracts 
to  have  an  internal  revenue  stamp  pasted  thereon  does  not  make  in- 
valid other  contracts  of  insurance,     (p.  689.) 

INSURANCE,  Oral  Contracts  of,  Agents,  When  Deemed  to 
Have  Authority  to  Make. — An  insurance  agent  intrusted  with  blank 
policies,  signed  by  the  president  and  secretary  of  the  corporation,  with 
authority  to  negotiate  and  fill  up  the  same,  may  bind  it  by  an  oral 
contract  of  insurance,     (p.  689.) 

INSURANCE,  Oral  Contract,  When  Valid  as  a  Renewal.— If 
a  contract  of  insurance  is  about  to  expire  and  the  assured  applies 
for  ten  days'  further  insurance  and  agrees  with  the  agent  therefor, 
this  may  be  regarded  as  a  mere  renewal  of  the  pre-existing  insur- 
ance contract,  and  as  within  the  authority  of  the  agent,  when  there 
is  no  limitation  upon  his  power  to  renew  a  policy  of  insurance  by 
oral  agreement,     (p.  690.) 

WITNESS,  Contradiction  of  the  Party's  Own. — Though  the 
plaintiff  has  taken  the  deposition  of  an  insurance  agent  and  has 
offered  it  in  evidence  at  a  pre-existing  trial  of  the  cause,  he  may,  at 
a  trial  at  which  he  does  not  offer  such  deposition,  prove  statements 
contradicting  those  of  the  witness  as  therein  shown,     (pp.  690,  691.) 

INSURANCE — Builder's  Contract,  Amount  Recoverable  Under. 
If  a  policy  of  insurance  issues  in  favor  of  a  builder,  the  amount 
which  he  is  entitled  to  recover  is  not  diminished  by  the  fact  that 
he  has  been  paid  the  greater  part  of  the  contract  price.  If  the 
building  is  destroyed,  he  is  under  obligation  to  rebuild  it,  and  for 
so  doing  is  not  entitled  to  any  payment  beyond  that  stipulated  for 
in  the  original  contract,     (p.  691.) 


Oct.  1905.]  King  v.  Phoenix  Ins.  Co.  679 

INSURANCE. — The  Valued  Policy  Law  of  Missouri  Applies 
In  Favor  of  a  Builder  who,  as  such,  has  procured  a  policy  of  insur- 
ance on  a  building  which  he  is  constructing  under  a  contract  with 
the  owners  of  real  property,  in  which  real  property  such  builder  has 
no  interest,     (p.  692.) 

Norton,  Avery  &  Young  and  Barclay,  Shields  &  Fauntle- 
roy,  for  the  appellant. 

E.  B.  Woolfolk  and  W.  A.  Dudley,  for  the  respondent. 

™''  MARSHALL,  J.  This  is  an  action  to  recover  seven 
hundred  and  fifty  dollars  for  the  loss  of  a  frame  building 
in  Elsberry,  Lincoln  county,  Missouri,  that  was  in  process 
of  construction,  or  reconstruction,  for  church  purposes. 
The  plaintiff  recovered  a  judgment  for  seven  hundred  and 
forty-eight  dollars,  and  after  proper  steps  the  defendant 
appealed.  This  is  the  second  judgment  in  favor  of  the 
plaintiff,  and  the  second  appeal  by  the  defendant.  The 
former  appeal  was  to  the  St.  Louis  court  of  appeals:  King 
V.  Insurance  Co.,  101  Mo.  App.  163,  76  S.  W.  55. 

The  petition,  after  alleging  the  character  of  the  defend- 
ant, states  that  on  the  7th  of  February,  1901.  John  W. 
Pace  was  the  defendant's  local  agent  at  Elsberry,  and  was 
duly  authorized  and  empowered  as  such  agent,  "to  receive 
applications,  to  take  risks  and  insure  and  make  out  and 
deliver  policies  of  insurance  on  property,  for  defendant, 
against  loss  or  damage  by  fire,  and  to  collect  and  receive 
premiums  therefor;  that  on  the  seventh  day  of  February, 
1901,  plaintiff  applied  to  said  John  W.  Pace,  agent  for  de- 
fendant, for  insurance  against  loss  or  damage  by  fire,  upon 
a  one-story  frame,  shingle-roof  building  and  its  foundations, 
to  be  occupied  as  a  church  when  completed,  and  situated 
in  survey  1724,  toAvnship  50,  range  2  east,  in  Lincoln  county, 
Missouri,  then  and  until  the  happening  of  the  loss  here- 
after mentioned,  the  property  of  the  plaintiff;  that  said 
defendant,  on  said  date,  by  its  agent,  agreed  and  contracted 
to  insure  said  property  for  a  term  of  ten  days  from  said 
date,  in  the  amount  of  seven  hundred  and  fifty  dollars,  at 
a  premium  of  two  dollars,  to  be  thereafter  paid  to  defend- 
ant by  plaintiff  in  a  reasonable  time,  which  sum  the  plain- 
tiff then  and  there  agreed  and  became  liable  to  pay  defend- 
ant, and  it  was  then  and  there  agreed  in  pursuance  to  said 
*"**  contract  of  insurance  so  made  and  entered  into,  and  in 
consideration  of  the  liability  so  assumed,  by  plaintiff,  to 
pay   the   premium   aforesaid,   that   defendant   would   issue 
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and  deliver  to  plaintiff  an  insurance  policy  binding  said 
defendant  to  pay  plaintiff  all  such  loss  or  damages,  as 
plaintiff  might  sustain  by  reason  of  injuries  to  or  the  de- 
struction of  the  property  above  described  by  fire,  within 
said  term  of  ten  days,  to  the  amount  of  seven  hundred  and 
fifty  dollars." 

The  petition  then  alleges  the  destruction  of  the  building 
by  fire,  on  the  9th  of  February,  1901;  the  attempt  to  make 
proof  of  loss  and  the  tender  of  the  premium  on  the  12th 
of  February,  1901,  together  with  an  averment  that  the 
plaintiff  had  performed  all  of  the  conditions  of  the  contract, 
on  his  part  to  be  performed.  The  answer  is  a  general  de- 
nial. 

The  case  made  is  this:  The  plaintiff  is  a  contractor  and 
was  engaged  in  the  construction  or  reconstruction  of  a  build- 
ing for  church  purposes,  under  a  contract  and  specifica- 
tions, which  required  him  to  build  and  complete  a  church 
building  in  accordance  with  the  plans  and  specifications, 
and  subject  to  the  approval  and  acceptance  of  the  church 
committee ;  and  in  consideration  therefor  he  was  to  receive 
the  materials  in  the  old  building  on  the  premises,  valued 
at  four  hundred  to  four  hundred  and  eighty  dollars,  and 
six  hundred  and  seventy-five  dollars  cash.  The  plaintiff 
had  given  a  bond  for  one  thousand  dollars  for  the  per- 
formance of  his  contract.  While  so  engaged  in  the  work, 
the  plaintiff,  on  the  9th  of  February,  applied  for  and  re- 
ceived from  the  defendant  a  policy  of  insurance  on  the 
building  for  seven  hundred  and  fifty  dollars,  for  a  term  of 
sixty  days  from  its  date,  to  wit,  until  the  7th  of  January, 
1901.  On  the  7th  of  January,  1901,  and  before  the  ex- 
piration of  the  policy,  the  plaintiff  procured  from  defendant 
another  policy  for  like  amount,  insuring  the  building  for 
a  further  term  of  thirty  dajs  from  the  7th  of  January,  and 
to  expire  at  noon  on  the  7th  of  February,  1901.  ^**  This 
policy  contained  the  following  provision:  "$750  on  the 
one-story,  frame,  shingle-roof  building  and  its  foundation 
to  be  occupied  as  a  church  when  completed  (builder's  risk) 
and  situated  in  survey  1724,  township  51,  range  2  east,  Lin- 
coln county,  Missouri." 

The  plaintiff  paid  the  premiums  required  by  the  defend- 
ant for  said  policies,  to  wit,  four  dollars  and  fifty  cents 
for  the  first  policy,  and  three  dollars  for  the  second.  All 
of  the  plaintiff's  dealings  were  had  with  John  W.  Pace, 
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the  defendant's  agent  at  Elsberry.  Pace  was  acting  under 
a  written  commission  or  appointment  as  agent  of  the  de- 
fendant, which  recited  the  appointment  of  Pace,  as  agent, 
"with  full  power  to  receive  proposals  for  insurance  against 
loss  and  damage  by  fire,  in  Elsberry,  Missouri,  and  vicinity, 
to  fix  rates  of  premiums,  to  receive  moneys,  and  to  counter- 
sign, issue,  renew  and  consent  to  the  transfer  of  policies 
of  insurance  signed  by  the  president  and  the  secretary  of 
the  said  Phoenix  Insurance  Company,  subject  to  the  rules 
and  regulations  of  the  said  company,  and  to  such  instruc- 
tions as  may  from  time  to  time  be  given  by  its  officers." 
No  rules  or  regulations  or  instructions  were  introduced 
in  evidence  in  this  case.  On  February  7th,  before  12  o'clock 
noon,  and  before  the  expiration  of  the  second  policy,  the 
plaintiff  notified  Pace  that  he  had  been  unable  to  complete 
the  building  at  that  time,  and  applied  to  him  for  insur- 
ance on  the  building  for  a  like  amount,  and  on  the  same 
terms  as  the  last  policy.  Pace  asked  him  how  long  he 
wanted  the  insurance  to  run.  The  plaintiff  replied  that  he 
would  like  to  have  it  for  five  or  six  days,  and  asked  Pace 
what  limit  of  time  he  could  write  a  policy  for,  saying  that 
he  did  not  care  to  carry  the  policy  any  further  than  was 
necessary  for  him  to  complete  the  building.  Pace  replied 
that  he  could  write  a  policy  for  as  short  a  time  as  five  days. 
The  plaintiff  replied  that  he  could  not  get  the  building 
done  in  five  days.  Thereupon  Pace  said  he  would  write  a 
policy  for  ten  days  and  charge  two  dollars  and  twenty- 
five  cents  premium  therefor.  Plaintiff  objected  to  the  rate 
of  ^*^  premium,  with  the  result  that  Pace  agreed  to  charge 
only  two  dollars  premium.  The  plaintiff  accepted  the 
proposition  and  said  to  Pace,  "Don't  fail  to  have  this  pol- 
icy'at  12  o'clock."  Pace  replied  that  when  he  told  a  man 
anything  he  could  depend  on  it.  Nothing  was  said  about 
the  payment  of  the  two  dollar  premium.  Prior  to  that 
time  plaintiff  had  not  been  required  to  pay  the  premium  on 
the  two  other  policies  at  the  time  he  applied  for  them, 
or  when  they  were  issued,  but  had  paid  them  thereafter, 
Pace  saying  that  it  did  not  make  any  difference  about  pay- 
ing the  money  at  the  time,  but  that  it  could  be  paid  at  "any 
time  in  the  run  of  the  policy,  so  I  can  make  my  report, 
will  do."  On  this  understanding  the  plaintiff  left  and  heard 
nothing  more  about  the  matter  until  after  the  !)th  of 
February,  when  the  fire  occurred.     The  second  policy,  which 
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expired  on  the  7th  of  February,  had  never  been  delivered 
to  the  plaintiff  but  had  remained  in  Pace's  hands. 

The  defendant  objected  to  all  the  testimony  relating  to 
the  insurance  for  ten  days  last  aforesaid,  on  the  ground: 
1.  That  the  stamp  act  of  the  United  States,  then  in  force, 
required  a  United  States  revenue  stamp  to  be  fixed  on  all 
policies  of  insurance,  and  that  under  article  6  of  the  fed- 
eral constitution  the  effect  of  the  constitution  and  revenue 
laws  of  the  United  States  is  to  require  every  fire  insurance 
risk  and  contract  to  be  expressed  in  the  form  of  policies 
and  in  writing;  2.  Because  insurance  contracts,  under  the 
laws  of  Missouri  must  be  in  writing;  3.  Because  under  the 
terms  of  the  commission  of  appointment,  Pace  had  no  power 
to  make  any  oral  contract  of  insurance,  and  that  it  would 
impair  the  obligation  of  said  contract  between  Pace  and 
the  defendant  if  the  courts  of  Missouri  should  bind  de- 
fendant by  the  oral  contract,  and  that  such  a  declaration 
of  law  by  the  courts  of  Missouri  would  violate  article  1, 
section  10  of  the  federal  constitution,  which  prohibits  any 
state  to  pass  any  law  impairing  the  obligation  of  contracts. 
301  rpj^g  court  overruled  the  objection,  and  defendant  now 
assigns  that  ruling  as  the  principal  error  in  the  case. 

The  defendant  also  offered  testimony  tending  to  prove 
that  the  amount  of  the  plaintiff's  interest  in  the  building 
at  the  time  the  fire  occurred  was  only  one  hundred  and 
eight  dollars.  On  the  objection  of  the  plaintiff  the  court 
excluded  the  evidence,  and  this  is  assigned  as  error.  Er- 
ror is  also  assigned  as  to  certain  instructions  given  for  the 
plaintiff,  which  will  be  noticed  in  the  course  of  the  opinion. 

1.  The  first  question  that  is  presented  for  adjudication 
in  this  case  is  whether  or  not  an  oral  contract  of  insurance 
is  valid. 

This  question  first  came  before  this  court  in  Henning  v. 
Insurance  Co.,  47  Mo.  425.  Wagner,  J.,  delivering  the  opin- 
ion of  the  court,  held  that  "at  common  law  there  is  noth- 
ing absolutely  requiring  that  the  contract  should  be  in 
writing."  After  stating  that  there  was  much  disagreement 
in  the  books  as  to  the  power  of  insurance  companies  to 
make  contracts  of  insurance  by  parol,  and  after  reviewing 
a  number  of  cases  bearing  on  the  subject,  and  saying  that 
the  court  would  be  strongly  inclined  to  follow  the  rule 
laid  down  in  most  of  the  cases  cited  which  held  that  a  parol 
contract   of  insurance  was  good,  the   learned  judge  then 


Oct.  1905.]  King  v.  Phoenix  Ins.  Co.  683 

quoted  from  the  act  incorporating  the  defendant  company, 
which  declared  that  "all  the  conditions  of  policies  issued 
by  said  company  shall  be  printed  or  written  on  the  face 
thereof,"  and  that  authority  had  been  given  the  company 
to  make  by-laws,  one  of  which  required  the  president  to 
sign  all  policies  or  contracts  by  which  the  company  was 
to  be  bound,  and  another  required  every  proposal  for  in- 
surance to  be  by  written  application,  signed  by  the  appli- 
cant or  his  agent,  and  concluded  that,  by  virtue  of  the 
act  of  incorporation,  and  the  by-laws  referred  to,  "there 
could  be  no  original  and  binding  contract  by  parol,"  as  to 
the  defendant  company. 

302  (jijjg  question  came  again  before  this  court  in  Baile 
V.  St.  Joseph  etc.  Ins.  Co.,  73  Mo.  371.  That  was  a  suit  in 
equity  to  enforce  a  verbal  agreement  to  issue  a  policy  of  in- 
surance. The  defense  was  that  the  defendant  could  only 
be  liable  for  a  written  or  printed  policy,  signed  by  the  presi- 
dent and  attested  by  the  secretary,  and  that  no  verbal  con- 
tract of  insurance  was  binding  on  the  defendant  under  its 
charter,  and  the  laws  of  this  state.  The  court  said:  "The 
validity  of  the  contract  is  the  first  point  demanding  atten- 
tion. The  charter  of  the  defendant  company  is  that  fur- 
nished by  the  general  laws:  Gen.  Stats.  1865,  c.  67,  p.  353. 
The  concluding  words  of  section  1  of  that  chapter  require 
that  the  'conditions  of  all  policies  issued  by  such  company 
shall  be  written  or  printed  on  the  face  thereof;  and  section 
8  of  the  same  chapter  provides  that  'all  policies  and  con- 
tracts of  insurance  and  instruments  of  guaranty,  made  by 
said  company  shall  be  subscribed  by  the  president,  or  presi- 
dent pro  tempore,  and  attested  by  the  secretary.'  Similar 
language  to  that  just  quoted  was  passed  upon  by  this  court 
in  Henning  v.  United  States  Ins.  Co.,  47  Mo.  425,  4  Am.  Kep. 
332,  and  it  was  held  that  with  such  a  charter  and  by-laws  the 
company  could  make  no  original  and  binding  oral  contract  of 
insurance.  In  that  case,  however,  section  6  of  chapter  62 
of  the  General  Statutes  of  1865  was  overlooked.  That 
section,  which  has  been  on  the  statute  books  for  over  thirty- 
five  years  (Stats.  1845,  p.  232,  sec.  8)  provides  that:  'Parol 
contracts  may  be  binding  on  aggregate  corporations,  if 
made  by  an  agent,  duly  authorized  by  a  corporate  vote, 
or  under  the  general  regulations  of  the  corporation,  and 
contracts  may  be  implied  on  the  part  of  such  corporations, 
from  their  corporate  acts,  or  those  of  an  agent  whose  pow- 
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ers  are  of  a  general  character.'  [That  section  is  now  sec- 
tion 974  of  the  Revised  Statutes  of  1899.]  Passing  upon 
the  effect  of  this  section  it  was  held  in  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Missouri,  in 
an  action  between  the  forementioned  ^^^  parties,  that,  con- 
strued in  the  light  of  the  general  law,  the  charter  of  the 
insurance  company  did  not  disable  it  from  making  a  bind- 
ing contract  of  insurance  without  writing:  Henning  v. 
United  States  Ins.  Co.,  2  Dill.  C.  C.  26 ,  Fed.  Cas.  No.  366. 
"This  view  is  certainly  the  better  one,  even  where  there 
is  no  such  general  provision  as  that  above  quoted,  making 
oral  contracts  of  aggregate  corporations  valid.  It  must 
now  be  considered  as  the  well-settled  doctrine  by  the  nearly 
universal  concurrence  of  the  authorities  that  oral  agree- 
ments of  insurance  are  enforceable,  although  the  charter 
of  the  company  contains  similar  provisions  to  those  con- 
tained in  chapter  67,  supra.  The  principle  underlying  these 
doctrines  is  this:  That  the  right  to  make  contracts  of  in- 
surance, like  any  other  right  of  contracting,  exists  as  at 
common  law,  unless  prohibited  by  statute;  that  the  con- 
tract of  insurance  having  its  origin  in  mercantile  law  and 
usage,  the  distinction  which  denies  the  power  to  enter  into 
such  a  contract,  except  in  particular  modes  and  forms,  is 
without  foundation  and  repugnant  to,  and  inconsistent 
with,  that  general  capacity  of  contracting  which  the.  common 
law  concedes  to  every  person  ordinarily  competent  to  enter 
into  binding  engagements;  that  the  provisions  of  a  charter 
of  a  company  that  they  shall  have  the  right  to  make  con- 
tracts of  insurance  by  the  signature  of  a  president,  etc., 
are  regarded  by  the  courts  as  merely  enabling  and  not  re- 
strictive of  the  general  power  to  effect  contracts  in  any 
other  mode  not  unlawful,  dictated  by  convenience ;  and  that 
'the  distinction  between  a  contract  to  insure  or  to  issue  a 
policy  of  insurance,  and  the  policy  itself,  is  obvious  and 
constantly  recognized  by  the  courts':  May  on  Insurance, 
sees.  14,  22,  23,  128;  Kelly  v.  Commonwealth  Ins.  Co.,  10 
Bosw.  82;  Sanborn  v.  Firemen's  Ins.  Co.,  16  Gray,  448, 
77  Am.  Dec.  419;  First  Baptist  Church  v.  Brooklyn  Fire 
Ins.  Co.,  19  N.  Y.  305;  Relief  Fire  Ins.  Co.  v.  Shaw,  94  U. 
S.  574,  24  L.  ed.  291 ;  New  England  etc.  Ins.  Co.  v.  Robin- 
son, 25  Ind.  536;  Claflin  v.  Torlina,  56  Mo.  369;  Henning  v. 
United  States  Ins.  Co.,  2  Dill.  C.  C.  26,  Fed.  Cas.. No.  6366. 
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304  <<jjj  view,  however,  of  the  broad  statutory-  provisions 
heretofore  cited,  relating  to  the  power  of  aggrej^ate  cor- 
porations to  contract  orally,  all  difficulty  as  to  the  power 
to  make,  in  the  present  circumstances,  an  oral  contract  of 
insurance,  vanishes.  Besides  this,  section  8,  supra,  requir- 
ing the  signature  of  the  president,  etc.,  uses  no  prohibitory 
words;  relates  not  to  agreements  to  insure,  but  only  to 
policies  when  completed  and  ready  for  official  signature. 
It  is  unnecessary  to  the  proper  determination  of  this  case 
that  the  one  already  cited  from  our  own  reports,  and  greatly 
relied  on  by  defendant,  be  overruled ;  but  it  is  not  unworthy 
of  remark  that  the  utterances  in  that  case  were,  for  the 
most  part,  almost,  if  not  altogether,  obiter,  since  therein 
it  is  distinctly  asserted  that  the  contract  in  that  instance 
was  'nothing  but  a  naked  verbal  agreement  ....  sued 
upon.  This  is  denied,  and  there  is  no  proof  of  it.'  So  that 
that  case  could  have  been  very  briefly  disposed  of,  as  having 
no  evidential  foundation  requiring  either  judicial  discussion 
or  determination.  Be  that  as  it  may,  the  doctrine  an- 
nounced in  that  case  does  not  dominate  this  one,  for  the 
reason  that  that  case  was  a  suit  at  law  on  an  alleged  oral 
and  completed  agreement;  this  is  a  proceeding  in  equity 
to  compel  that  to  be  done  which  already  upon  sufficient  con- 
sideration had  been  agreed  should  be  done.  And  the  case 
under  discussion  expressly  recognizes  the  principle  an- 
nounced in  Commercial  Ins.  Co.  v.  Union  Mutual  Ins.  Co., 
19  How.  318,  15  L.  ed.  636,  as  well  as  in  numerous  other 
cases  cited  by  plaintiffs,  that  equity  will  specifically  en- 
force  'agreements  to   make   insurance.'  " 

Baile  v.  St.  Joseph  etc.  Ins.  Co.,  73  Mo.  371,  has  since  been 
cited  and  approved,  and  the  doctrine  announced  that,  un- 
less prohibited  by  statute,  a  corporation  has  all  the  rights 
of  contracting,  under  the  common  law,  that  an  individual 
has:  Liebke  v.  Knapp,  79  Mo.  22,  49  Am.  Kep.  212;  St. 
Joseph  etc.  R.  R.  v.  St.  Louis  etc.  R.  R.,  135  Mo.  173,  36 
S.  W.  602,  33  L.  R.  A.  607 ;  State  v.  Lincoln  Trust  Co.,  Ill 
Mo.  562,  46  S.  W.  593.  In  the  case  last  cited  it  -^^^  was 
said:  "Corporations,  when  they  are  not  restrained  in  any 
particular  manner  by  their  charters,  may  adoj)t  all  rea- 
sonable means  in  the  execution  of  their  business  which  a 
natural  person  may  adopt  ill  the  exercise  of  similar  pow- 
ers." 
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The  same  doctrine  was  taken  as  settled  law  in  this  state 
in  Duff  V.  Fire  Assn.,  129  Mo.  460,  30  S.  W.  1034. 

Thus  it  will  appear  that  the  rule  laid  down  in  the  Hen- 
ning  ease,  supra,  has  not  been  followed  in  this  state  since, 
but  that,  as  pointed  out  in  the  Baile  case,  the  statutes  of 
this  state  (now  section  974  of  the  Revised  Statutes  of  1899) 
expressly  provide  that  parol  contracts  may  be  binding  upon 
aggregate  corporations  if  made  by  an  agent  authorized  to 
contract,  and  contracts  may  be  implied  on  the  part  of  such 
corporations  from  their  corporate  acts,  or  those  of  an  agent 
whose  powers  are  of  a  general  character.  In  fact,  while 
the  Henning  case  was  not  expressly  overruled  in  the  Baile 
case,  because  it  was  not  essential  to  the  decision  of  that 
case  that  it  should  be  overruled,  nevertheless,  it  was  dis- 
tinctly pointed  out  in  the  Baile  case  that  the  learned  judge 
who  delivered  the  opinion  in  the  Henning  case  had  over- 
looked the  express  statute  of  the  state,  and  it  was  fur- 
ther pointed  out  that  the  correct  doctrine  announced  by 
the  great  weight  of  authority  is  that  parol  contracts  of 
insurance  are  valid,  unless  expressly  prohibited  by  stat- 
ute. The  rule  thus  announced  in  this  state  is  in  harmony 
with  and  amply  supported  by  the  great  weight  of  modern 
authority.  In  16  American  and  English  Encyclopedia  of 
Law,  second  edition,  852,  it  is  said:  "The  contract  is  some- 
times evidenced  by  a  binding  slip  signed  by  the  insurer's 
agent,  or  by  a  memorandum  in  his  record  book,  but  neither 
the  statute  of  frauds  nor  public  policy  requires  it  to  be 
in  writing,  and  it  is  equally  valid  if  made  orally."  De- 
cisions from  the  supreme  court  of  the  United  States,  and 
from  the  supreme  courts  of  Alabama,  Illinois,  Indiana,  Iowa, 
Kansas,  Maine,  Massachusetts,  Minnesota,  Missouri,  ^^^  Ne- 
braska, New  York,  Ohio,  Oregon,  Pennsylvania,  South 
Carolina  and  Wisconsin  are  cited  in  the  note  to  the  text 
sustaining  that  doctrine. 

The  same  rule  is  announced  by  the  text-writers.  Joyce 
on  Insurance,  vohime  1,  section  525,  says:  "As  we  have 
stated  in  a  preceding  chapter,  the  company  may  be  bound 
by  an  oral  contract  of  insurance,  or  an  oral  agreement  to 
insure ;  so  an  agent  intrusted  with  blank  policies,  signed  by 
the  president  and  secretary,  with  authority  to  negotiate,  fill 
up,  and  issue  the  same,  may  bind  the  company  by  a  parol 
contract  to  insure,  and  an  agent  authorized  to  make  the 
necessary  surveys,  and  negotiate  and  conclude  all  the  terms 


Oct.  1905.]  Kino  v.  Phoenix  Ins.  Co.  687 

of  the  contract,  and  to  fill  up  and  counters! crn  the  policy, 
may  bind  the  company  by  a  parol  contract  to  issue  a  policy. 
....  And  a  local  agent  of  a  foreign  company,  with  similar 
authority,  may  bind  the  company  by  parol  to  contracts  of 
original  or  renewal  insurance." 

Richards  on  Insurance,  section  41,  lays  down  the  rule 
as  follows:  "An  oral  contract  of  insurance  or  an  oral  con- 
tract to  issue  a  policy  is  valid,  unless  prohibited  by  stat- 
ute, as  by  the  Civil  Code  of  Georgia,  or  sometimes  by 
stamp  laws,  and  will  be  binding  from  the  time  the  oral 
contract  is  completed,  although  the  loss  occur  before  the 
policy  is  issued.  The  statute  of  frauds  is  not  applicable; 
and,  although  the  charter  of  a  company  provides  that  the 
contract  of  insurance  must  be  in  writing,  this  requirement 
is,  by  most  courts,  held  to  be  a  direction  to  the  company, 
and  not  binding  upon  an  innocent  party,  who  has  parted 
with  value  to  the  company  in  good  faith  under  an  oral  con- 
tract." 

May  on  Insurance,  fourth  edition,  volume  1,  section  23, 
says:  "On  principle  it  would  seem  that  at  common  law 
there  could  be  no  objection  to  an  oral  contract  to  make  an 
insurance  in  future;  or  to  issue  a  policy  at  a  time  named, 
or  within  a  reasonable  time,  holding  the  applicant  insured 
meanwhile  (this  is  the  usual  agreement)  ;  or  to  insure  now, 
making  the  full  contract  by  parol,  without  ^**''  any  ex- 
pectation of  a  policy.  So  far  the  law  is  clear  when  the 
contracting  parties  are  natural  persons,  and  there  is  no 
statute  in  the  way.  But  when  a  corporation  makes  the 
contract,  or  a  statute  enters  the  question,  the  problem  is 
not  so  simple.  Unless  prevented  by  the  charter  a  company 
may  make  valid  oral  insurance  policies."  Citing  Henning 
v.  United  States  Ins.  Co.,  47  Mo.  425,  4  Am.  Rep.  332,  which, 
as  above  shown,  is  no  longer  the  law  in  Missouri.  But  the 
rule  is  that,  unless  prevented  by  statute,  a  corporation  has 
the  same  right  to  contract  that  an  individual  has,  under 
the  common  law,  and  that,  under  the  statute  of  this  state, 
parol  contracts  of  corporations  are  binding  on  the  corpora- 
tion if  made  by  the  corporation,  or  by  an  authorized  agent, 
and  that  such  contracts  may  be  implied  from  the  corporate 
acts,  or  those  of  the  agent  whose  powers  are  of  a  general 
character;  and  that  the  provisions  of  tlie  charter  or  by- 
laws, requiring  the  signature  of  the  president  to  all  poli- 
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cies  of  insurance,  and  using  no  prohibitory  words,  do  not 
prevent  the  making  of  oral  contracts. 

There  was,  therefore,  no  error  in  the  ruling  of  the  trial 
court  in  admitting  the  evidence  tending  to  prove  an  oral 
contract  of  insurance. 

2.  It  is  contended,  however,  that  such  construction  of 
the  law  impairs  the  obligation  of  the  contract  between  the 
company  and  its  agent,  in  that,  under  the  written  appoint- 
ment of  the  agent,  he  had  no  power  to  enter  into  an  oral 
contract  of  insurance,  and  that,  therefore,  the  rights  of 
the  defendant,  guaranteed  by  section  10  of  article  1  of 
the  federal  constitution,  would  be  denied  the  defendant. 

This  contention  is  untenable.  The  modern  rule  is  that 
"in  order  to  come  within  the  provisions  of  the  constitution 
of  the  United  States,  which  declares  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts,  not 
only  must  the  obligation  of  the  contract  ^****  be  impaired, 
but  it  must  have  been  impaired  by  some  act  of  the  legisla- 
tive power  of  the  state,  and  not  by  a  decision  of  its  judicial 
department  only":  City  of  Sedalia  v.  Donohue,  190  Mo. 
407,  89  S.  W.  386,  and  cases  cited. 

3.  It  is  next  contended  that  at  the  time  this  contract  was 
entered  into  the  federal  stamp  act  required  all  contracts 
of  insurance  to  have  an  internal  revenue  stamp  fixed  there- 
to :  30  U.  S.  Stats,  at  Large,  p.  448  et  seq.  And  it  is  argued 
that  as  the  stamp  cannot  be  fixed  to  an  oral  contract,  it 
would  enable  parties  to  evade  the  stamp  act  and  defraud 
the  government,  by  permitting  oral  contracts  of  insurance 
to  be  made,  and  therefore  the  oral  contract  relied  on  in 
this  case  was  invalid. 

Section  7  of  the  stamp  act  provides  as  follows:  "That 
if  any  person  or  persons  shall  make,  sign  or  issue,  or  cause  to 
be  made,  signed  or  issued,  any  instrument,  document,  or  pa- 
per of  any  kind  or  description  whatsoever,  without  the  same 
being  duly  stamped  for  denoting  the  tax  hereby  imposed 
thereon,  or  without  having  thereupon  an  adhesive  stamp  to 
denote  such  tax,  such  person  or  persons  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
pay  a  fine  of  not  more  than  one  hundred  dollars,  at  the  dis- 
cretion of  the  court,  and  such  instrument,  document,  or 
paper,  as  aforesaid,  shall  not  be  competent  evidence  in  any 
court." 
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It  is  a  sufficient  answer  to  the  contention  to  say  that  the 
literal  wording  of  that  statute  is  that  the  failure  to  stamp 
such  instrument,  document  or  paper  is  made  a  misdemeanor 
and  the  document  is  inadmissible  as  evidence,  but  in  this 
case  there  was  no  such  instrument  made,  and  none  such 
is  offered  in  evidence,  and  the  statute  does  not  prohibit 
the  making  of  oral  contracts,  such  as,  under  the  common 
law,  every  person  and  every  corporation  has  the  right  to 
make,  under  the  ^^  laws  of  this  state,  and  under  the  laws 
of  the  United  States. 

In  addition  thereto,  it  has  been  held  that  under  the  act 
the  instrument  may  be  received  in  evidence,  unless  it  be 
shown  that  the  omission  to  stamp  it  was  with  the  intent 
to  evade  payment  of  the  revenue,  and  that  in  the  absence 
of  such  showing  the  instrument  or  contract  is  not  void: 
Hooper  v.  Whitaker,  130  Ala.  324,  30  South.  355;  Small 
v.  Slocumb,  112  Ga.  279,  81  Am.  St.  Rep.  50,  37  S.  E.  481, 
53  L.  R.  A.  130.  In  the  case  last  cited  it  was  held  that  while 
Congress  had  the  power  to  require  revenue  stamps  to  be 
placed  on  written  instruments,  and  to  prescribe  a  punish- 
ment for  the  failure  or  refusal  to  comply  with  that  re- 
quirement, and  to  require  that  such  instruments,  unless 
stamped,  should  not  be  admissible  as  evidence  in  the  fed- 
eral courts,  it  had  no  power  to  prescribe  rules  of  evidence 
for  the  state  courts,  and,  therefore,  the  act  which  de- 
clared that  such  instruments  should  not  be  received  in 
evidence  in  any  court  until  stamped,  is  to  be  understood 
as  applicable  to  the  federal  courts  only.  To  the  same  ef- 
fect are  Wade  v.  Foss,  96  INIe.  230,  52  Atl.  640;  Clemens 
V.  Conrad,  19  Mich.  170;  Sammons  v.  Plalloway,  21  Mich. 
162,  4  Am.  Rep.  165 ;  Wilson  v.  Carey,  40  Vt.  179 ;  Garland 
V.  Gaines,  73  Conn.  662,  84  Am.  St.  Rep.  182,  49  Atl.  19 ; 
Latham  v.  Smith,  45  111.  29. 

4.  It  is  contended  that  Pace  had  no  authority,  under  his 
written  appointment,  to  make  an  oral  contract,  but  that 
his  power  was  limited,  "to  fix  rates  of  premium,  to  receive 
moneys,  and  to  countersign,  issue,  renew  and  consent  to  the 
transfer  of  policies  of  insurance,  signed  by  the  president 
or  the  secretary"  of  the  defendant. 

As  hereinbefore  pointed  out,  where  an  agent  is  intrusted 
with  blank  policies  signed  by  the  president  and  secretary 
of  the  company,  with  authority  to  negotiate,  fill  up  and 
issue  the  same,  he  ma}-  bind  the  company  by  an  oral  con- 
Am.  St.  Rep.,  Vol.  113—44 
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tract  to  insure :  1  Joyce  on  Insurance,  see.  ^***  525.  But 
even  under  the  strictest  construction  of  his  appointment, 
the  act  of  Pace,  in  this  instance,  may  be  regarded,  under 
the  facts  in  judgment,  as  a  mere  renewal  of  the  contract 
that  was  to  expire  on  the  7th  of  February  at  noon,  and  there 
are  no  rules,  regulations  or  instructions  of  the  company 
in  this  regard  tending  to  show  that  the  agent  had  no  power 
to  renew  a  policy  of  insurance  by  a  verbal  agreement,  and 
for  consideration. 

5.  The  St.  Louis  court  of  appeals  reversed  the  former 
judgment  in  this  case,  because,  after  the  plaintiff  had  in- 
troduced the  deposition  of  Pace  denying  that  he  had  au- 
thority to  make  a  contract  of  insurance  for  ten  days,  the 
plaintiff  introduced  evidence  of  statements  made  by  Pace, 
after  the  loss,  tending  to  show  that  he  had  such  authority, 
and  it  was  held  by  the  St.  Louis  court  of  appeals  that 
such  statements  were  inadmissible,  because  they  were  not 
a  part  of  the  res  gestae  of  the  business  Pace  was  transacting, 
and  also  because  they  tended  to  contradict  the  testimony 
of  Pace,  who  was  plaintiff's  witness. 

It  is  now  insisted  that  on  the  trial  anew,  the  plaintiff 
fell  into  "the  same  old  error."  The  record  discloses,  how- 
ever, that  on  this  trial  the  plaintiff  did  not  introduce  the 
deposition  of  Pace,  nor  did  he  call  Pace  as  a  witness.  It 
is  true  the  plaintiff  had  formerly  taken  Pace's  deposition, 
but  he  did  not  introduce  it  in  this  ease.  The  record  shows 
that  in  rebuttal  the  plaintiff  was  called  and  asked  whether 
or  not  Pace,  the  agent,  or  anybody  else,  had  told  him  at 
any  time  that  a  policy  could  not  be  made  for  less  than 
ten  days.  This  was  objected  to  on  the  ground,  among 
others,  that  the  plaintiff  was  thereby  seeking  to  contradict 
Pace's  testimony,  and  that  the  plaintiff  could  not  do  so 
because  the  plaintiff  had  taken  Pace's  deposition,  although 
the  plaintiff  had  not  used  it,  and  it  had  not,  up  to  that  time, 
been  introduced  ^**  in  evidence  by  either  party.  The  ob- 
jection was  overruled,  and  the  witness  answered  that  he  had 
no  such  knowledge.  Thereupon,  on  cross-examination,  it 
was  proved  that  the  plaintiff  had  called  Pace  as  a  wit- 
ness on  the  former  trial,  and  over  the  objection  of  the 
plaintiff  the  defendant  introduced  the  bill  of  exceptions 
preserving  the  testimony  of  Pace  on  the  former  trial,  and 
also  introduced  the  deposition  of  Pace,  which  had  been 
previously  taken  by  the  plaintiff. 
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It  is  plain,  therefore,  that  in  this  case  the  plaintiff  was 
not  guilty  of  the  error  for  which  the  St.  Louis  court  of 
appeals  reversed  the  former  judgment.  Here  the  plaintiff 
did  not  call  Pace  at  all,  and,  therefore,  the  evidence  ad- 
mitted did  not  tend  to  contradict  anything  Pace  had  said, 
for  up  to  that  time  Pace  had  not  spoken  either  in  person 
or  by  deposition,  on  this  trial.  Neither  did  the  plaintilf, 
on  this  trial,  introduce  testimony  as  to  statements  made 
by  Pace  after  the  fire  occurred. 

6.  The  first  instruction  is  claimed  to  be  erroneous,  be- 
cause it  speaks  of  the  building  insured  as  "the  property 
of  the  plaintiff."  And  it  is  argued  that  it  was  not  the 
property  of  the  plaintiff,  because  he  had  only  one  hundred 
and  eight  dollars  interest  in  it.  The  policy  was  a  build- 
er's policy.  The  contract  required  the  plaintiff  to  take 
down  the  old  building,  and  to  furnish  the  church  a  com- 
plete building  in  consideration  of  the  materials  that  came 
out  of  the  old  building,  and  six  hundred  and  seventy-five 
dollars  cash.  The  fact,  if  it  be  a  fact,  that  the  plaintiff 
had  received  all  but  one  hundred  and  eight  dollars  on  the 
contract  price,  would  not  deprive  him  of  an  insurable  in- 
terest in  the  building,  for  if  the  building  was  destroyed 
the  plaintiff  would  have  to  rebuild  it,  and  he  would  not 
be  entitled  to  any  further  payments  than  were  provided 
by  the  original  contract.  The  plaintiff,  therefore,  had  an 
insurable  interest  in  the  building;  and  the  building  was  a 
part  of  the  realty,  and  hence  the  plaintiff  ^^^  had,  at  least, 
a  qualified  interest  in  the  realty:  16  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  846. 

7.  The  second  instruction  for  plaintiff  is  claimed  to  be 
erroneous  because  it  gave  the  plaintiff  the  benefit  of  the 
valued  policy  law  of  Missouri:  Rev.  Stats.  1899,  sec.  7969. 
That  instruction  told  the  jury  that  although  they  might 
believe  from  the  evidence  that  the  building  in  question 
.did  not  stand  on  premises  owned  by  the  plaintiff,  yet  if 
they  believed  that  the  plaintiff  had  contracted  with  the 
agent  or  building  committee  of  the  owners  of  the  property 
to  build  a  complete  church  building  upon  the  premises, 
and  turn  the  same  over  to  the  owners  when  completed  and 
accepted  by  them,  and  that,  at  the  time  of  the  fire,  said 
building  had  not  been  accepted  b}'  and  turned  over  to  them, 
then  the  plaintiff  had  such  ownership  or  interest  in  said 
building  as  entitled  him  to  insure  the  same  and  collect  the 
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insurance  under  the  conditions  mentioned  in  instruction  1 
given  for  the  plaintiff  in  this  case. 

It  is  claimed  that  the  instruction  is  erroneous  because 
the  interest  the  plaintiff  had  was  simply  an  interest  in  per- 
sonalty, and  that  the  valued  policy  law  does  not  appl}'  to 
personalty,  but  only  to  realty.  This  ol)jection  is  more  tech- 
nical than  real.  The  interest  the  plaintiff  had  was  a  build- 
er's interest.  That  interest  was  in  tlie  building  that  was 
attached  to  the  land,  and  was  therefore  a  part  of  the  land. 
True,  the  building  might  be  destroyed  by  fire,  w^hile  the 
land  could  not;  hence  the  necessity  for  insuring  against 
loss  by  fire  during  the  construction  of  the  building.  But 
the  building  was  none  the  less  a  part  of  the  realty  because 
it  might  be  destroyed  by  lire,  like  personalty  may  be  de- 
stro^-ed  by  fire.  The  same  argument  might  be  applied  to 
insurance  on  a  building  taken  out  by  the  owner  of  the 
land  on  which  the  building  stood.  Yet  the  valued  ^^^  pol- 
icy law  applies  to  the  buildings  on  the  land  and  not  to  the 
land  itself,  and  no  good  reason  is  perceived,  or  has  been 
suggested,  why  there  should  be  any  difference  in  the  ap- 
plication of  the  valued  policy  law  to  a  policy  taken  out  by 
the  owner  of  the  land  and  where  the  policy  is  taken  out 
by  the  builder.  The  building  is  as  much  personalty  to  the 
one  as  it  is  to  the  other. 

For  the  foregoing  reasons  the  judgment  of  the  circuit 
court  is  affirmed. 

All  concur. 


Contracts  of  Insurance  may  rest  in  parol:  Summers  v.  Mutual  Life 
Ins.  Co.,  109  Am.  St.  Rep.  992;  Western  Assur.  Co.  v.  McAlpin,  23 
Ind.  App.  220,  77  Am.  St.  Rep.  423;  Sanford  v.  Orient  Ins.  Co.,  174 
Mass.  416,  75  Am.  St.  Rep.  358. 

The  Failure  to  Affix  a  Revenue  Stamp  to  an  instrument  when  re- 
quired by  statute,  as  affecting  its  validity,  is  discussed  in  the  mono- 
graphic note  to  Garland  v.  Gaines,  84  Am.  St.  Rep.  185-199. 
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HORNSTEIN  v.  UNITED  RAILWAYS  COMPANY. 

[195  Mo.  440,  92  S.  W.  884.] 

STREET  RAILWAYS — Negligence,  Contributory,  When  Im- 
puted to  Person  Injured  by. — One  who  alights  from  a  street-ear,  and 
whose  view  is  obstructed  by  it  and  who  knows  that,  by  waiting  a 
short  time,  it  will  move  on  and  his  view  become  unobstructed,  is 
guilty  of  contributory  negligence  if  he  at  once  crosses  the  other 
track,  where  he  is  struck  by  another  car  which  he  must  have  seen 
and  been  able  to  avoid  had  he  waited  until  his  view  became  unob- 
structed,    (pp.  699,  704.) 

STREET  RAILWAYS.— The  Duty  to  Stop,  Look  and  Listen 
applies  to  street  as  well  as  to  steam  railways,     (p.  706.) 

STREET  RAILWAYS. — The  Failure  to  Sound  the  (Jong  or  Give 
Other  Warning,  though  it  constitutes  negligence  on  the  part  of  the 
operatives  of  a  street  railway,  will  not  entitle  a  person  to  recover 
for  injuries  due  to  a  collision,  if  he  was  guilty  of  contributory  negli- 
gence in  not  stopping,  looking,  and  listening  to  ascertain  whether 
a  car  was  approaching,     (p.   708.) 

George  W.  Easley  with  Boyle  &  Priest,  for  the  appellants. 
Lee  Sale,  for  the  respondent. 

'**^  MARSHALL,  J.  This  is  an  action  for  ten  thousand 
dollars  damages  for  personal  injuries  received  by  the  plain- 
tiff on  the  6th  of  June,  1901,  about  half -past  6  o'clock 
P.  M.,  in  consequence  of  a  collision  with  the  defendants' 
street-car,  at  the  corner  of  Vandeventer  avenue  and  Page 
avenue,  in  the  city  of  St.  Louis.  There  was  a  verdict  and 
judgment  for  the  plaintiff  for  six  thousand  dollars,  from 
which  the  defendants  appealed. 

'*^^  The  petition  alleges  that  at  the  time  of  the  accident 
the  defendants'  cars  were  provided  with  a  bell  or  gong, 
"which  it  was  customary  and  usual  for  said  motorman  to 
ring,  for  the  purpose  of  warning  persons  of  the  approach 
of  said  car,  whenever  said  motorman  had  reason  to  antic- 
ipate the  sudden  appearance  of  persons  upon  or  near  the 
track  on  which  the  car  was  running,"  and  were  further 
provided  with  a  brake  for  stopping  the  car,  or  checking 
the  speed  thereof;  that  on  the  day  named  the  plaintiff 
was  a  passenger  on  one  of  defendants'  cars  going  south 
on  Vandeventer  avenue,  and  that  when  the  car  reached 
the  south  side  of  Page  avenue  it  was  .stopped  for  the  pur- 
pose of  permitting  passengers  to  aligiit  from  said  car;  that 
plaintiff  alighted  from  said  car,  and  was  proceeding  in  the 
rear  thereof,  along   the  south   side   of  Page   avenue,   going 
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from  the  west  track  of  defendants'  railway  to  the  pavement 
on  the  east  side  of  Vandeventer  avenue ;  that  as  he  ap- 
proached the  east  track  of  defendant's  railroad,  upon  said 
Vandeventer  avenue,  and  was  about  to  cross  the  same,  a 
north-bound  car,  in  charge  of  defendants'  servants,  as  afore- 
said, carelessly  and  negligently  ran  into  plaintiff  and 
knocked  him  down,  and  injured  him  in  a  painful  man- 
ner; that  the  injuries  were  caused  "by  the  carelessness  and 
negligence  of  defendant's  servants  in  operating  its  cars  in 
the  following  respects,  to  wit,  that  immediately  prior  to  the 
happening  of  the  said  injury,  and  while  said  south-bound 
car  was  discharging  its  passengers  upon  the  street  on  the 
south  side  of  Page  avenue,  defendants'  servants  in  charge 
of  said  car  carelessly  and  negligently  failed  to  give  the 
plaintiff,  as  he  was  alighting  from  said  car,  and  was  about 
to  cross  defendants'  eastwardly  track,  any  warning  of  the 
fact  that  said  north-bound  car  was  approaching  and  was 
near  to  the  south  side  of  Page  avenue ;  that  while  said  south- 
bound ^"**  car  was  so  discharging  its  passengers  as  afore- 
said, including  the  plaintiff,  said  north-bound  car  was  neg- 
ligently permitted  to  run  at  a  high  and  dangerous  rate  of 
speed  as  it  approached  and  passed  the  corner  of  Page 
avenue;  that  notwithstanding  the  fact  that  his  view  of 
the  south  crossing  at  Page  and  Vandeventer  avenues  was 
obstructed  by  defendants'  south-bound  car,  and  he  had  rea- 
son to  anticipate  the  sudden  appearance  of  persons  desirous 
of  crossing  the  eastward  track  of  said  road,  at  said  point, 
the  motorman  of  said  north-bound  car  negligently  and  care- 
lessly failed  to  ring  his  gong,  or  to  give  any  warning  what- 
ever of  the  approach  of  said  north-bound  car  to  Page  avenue, 
and  negligently  and  carelessly  failed  to  check  the  speed 
of  his  said  car,  or  to  have  said  ear  under  control ;  and  that 
the  said  motorman  negligently  failed  to  keep  watch  for 
persons  approaching  said  eastward  track,  or  to  stop  said  car 
as  soon  as  he  could  have  done  after  he  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  plaintiff  in  a  position 
of  danger.  Plaintiff  further  states  that  but  for  the  care- 
lessness and  negligence  of  the  defendants'  servants  in  oper- 
ating its  said  cars,  as  aforesaid,  the  injuries  herein  com- 
plained of  would  never  have  happened." 

The  answer  is  a  general  denial,  coupled  with  a  plea  of 
contributory  negligence,  in  that  the  plaintiff  stepped  upon 
or  near  the  railway  track  while  the  car  of  the  defendants 
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was  in  close  proximity  to  him,  and  in  that  the  plaintiflf 
failed  to  look  or  listen  or  heed  the  approach  of  the  car. 
The  reply  is  a  p:eneral  denial. 

The  case  made  is  this :  Vandeventer  avenue  runs  north 
and  south.  Page  avenue  runs  east  and  west.  The  defend- 
ants have  a  double  street-car  track  on  Vandeventer  avenue. 
The  south-bound  cars  run  on  the  west  track  and  the  north- 
bound ears  run  on  the  east  track.  The  space  between  the 
said  two  tracks  is  four  feet  eight  inches,  according  to  the 
plaintiff's  statement,  or  five  feet,  according  to  *"*'  the  de- 
fendants' statement.  The  space  between  the  passing  cars 
is  ten  inches,  according  to  the  plaintiff's  statement,  and  one 
foot  according  to  the  defendants'  statement.  The  plaintiff 
lived  on  the  south  side  of  Page  avenue  and  east  of  Vande- 
venter. He  worked  down  town.  On  the  day  of  the  acci- 
dent, as  was  his  custom,  he  took  the  car  to  go  home,  which 
would  take  him  west  to  Vandeventer  avenue,  and  thence 
south  to  Page  avenue.  When  the  car  reached  the  south 
crossing  of  Page  avenue  on  Vandeventer  avenue,  a  pas- 
senger alighted  therefrom  before  the  car  stopped  and 
crossed  Vandeventer  toward  the  east.  When  the  car  stop- 
ped, the  plaintiff  alighted,  and  immediately  passed  around 
the  rear  of  the  south-bound  car,  for  the  purpose  of  cross- 
ing Vandeventer  avenue  toward  the  east,  in  order  to  reach 
his  home. 

The  testimony  for  the  plaintiff  tends  to  prove  that  as 
he  pas.sed  along  the  rear  of  the  south-bound  car,  he  lis- 
tened for  the  hell,  to  see  if  a  north-bound  car  was  approach- 
ing, and  heard  no  bell,  and  that  no  bell  was  sounded;  that 
his  view  to  the  south  was  obstructed  by  the  south-bound 
car  from  which  he  had  alighted,  so  that  he  could  not  see 
whether  a  north-bound  car  was  approaching;  that  as  he 
passed  to  the  east  side  of  the  south-bound  car  he  stooped 
to  look  toward  the  south  for  a  north-bound  car,  and  that 
at  that  time  he  was  "a  little  over  the  west  track,  one  foot 
over  the  west  track,  I  guess,  with  my  left  foot  I  went  over 
a  little.  .... 

"Q.  Had  you  gotten  as  far  as  the  north-bound  track 
when  you  saw  the  car?     A.  Yes,  sir. 

"Q.  You  just  now  told  me  that  you  had  gotten  to  the 
corner  of  that  car.     A.  Yes,  sir. 

"Q.  The  corner  nearest  to  your  house?     A.  Yes,  sir. 
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"Q.  Tho  corner  is  between  the  east  track  and  the  west 
track,  isn't  it?     A.  Yes,  sir. 

"Q.  Had  you  got  as  far  as  the  east  track,  the  car  track 
that  goes  north — had  you  gotten  that  far?  A.  Pretty  near 
it;  near  that. 

"Q.  Then  you  had  not  gotten  that  far;  you  say  you  had 
gotten  or  had  stepped  beyond  ^^®  the  west  track  with  your 
left  foot  ?  A,  Yes,  sir ;  the  west  track  with  my  left  foot,  yes ; 
that  is  right. 

"Q.  Do  you  remember  how  you  turned  back?  A.  I  can 
remember  that  when  I  saw  the  car  coming  I  turned  right 
back  with  my  body,  at  the  same  time  the  car  struck  me 
on  my  right  shoulder,  the  car  running  north,  the  car  on  the 
east  track,  and  I  fell  down  and  I  fell  unconscious." 

For  the  plaintiff,  Miss  Caroline  Zwalhas,  a  music  teacher, 
testified  that  she  lived  in  a  flat,  upstairs,  on  the  south 
side  of  Page  avenue,  three  doors  east  of  Vandeventer  ave- 
nue; that  "I  was  looking  out  of  my  window  and  I  saw 
Mr.  Hornstein  coming  toward  his  house,  and  just  as  he 
was  about  to  cross  the  east  track  he  turned  his  head  to 
the  south,  and  then  I  heard  someone  halloo,  'Look  out'; 
just  that  instant  the  car  struck  him. 

"Q.  "Where  was  Mr.  Hornstein  when  you  first  saw  him? 
A.  He  was  right  behind  the  south-bound  car. 

"Q.  In  what  track,  or  whereabout  in  the  street?  A.  On 
the  west  track. 

"Q.  You  saw  him  coming  east  toward  his  home?  A. 
Yes,  sir. 

"Q.  On  what  side  of  Page  avenue?  A.  On  the  south 
side. 

"Q.  He  was  coming  on  the  south  side,  and  when  you 
saw  him  he  was  there?  A.  He  was  on  the  track,  on  the 
west  track,  the  first  time  I  saw  him,  and  then  he  was  com- 
ing toward  the  east  track,  he  stooped  and  looked  around 
to  the  south. 

"Q.  Will  you  show  the  jury  exactly  how  he  stooped? 
A.  Well,  he  was  walking  this  way  (indicating)  as  if  look- 
ing behind  something,  just  as  a  person  would  when  look- 
ing behind  something  that  was  there. 

**Q.  Where  was  he,  do  you  say,  when  he  stooped  as  if 
looking  behind  something?     A.  Well,  on  the  track. 

"Q.  How  is  that?  A.  On  the  track,  on  the  west  track,  or 
a  little  beyond,  a  little  more  to  the  east 
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"Q.  A  little  beyond  the  west  track?  A.  Yes,  sir;  on  the 
east  side. 

"Q.  Which  direction  did  he  look?     A.  To  the  south. 

"Q.  With  reference  to  that  action  on  his  part,  Avhen 
was  he  struck  ?  A.  Just  as  I  saw  him  do  that  movement 
'*^''  somebody  hallooed  out,  'Look  out,'  and  then  he  was 
struck  just  the  same  time,  those  three  things  went  all  to- 
gether, I  could  not  say  it  as  quick  as  it  was  done." 

Conrad  Cohnheim,  the  passenger  who  alighted  ahead  of 
the  plaintiff,  testified  for  the  defendants,  and  said  that  he 
got  off  of  the  car  before  it  stopped,  and  had  crossed  the 
track  going  eastwardly.     He  then  testified  as  follows: 

"Q.  At  the  time  you  got  off,  did  you  see  Mr.  Hornstein? 
A.  I  did  not. 

"Q.  When  did  you  first  see  him?  A.  I  first  see  him  when 
I  crossed  the  tracks,  and  he  was  coming  around  the  car, 
the  rear  end  of  the  car. 

"Q.  Which  end  was  he  coming  in?  A.  He  was  coming 
east. 

"Q.  What  direction  was  he  facing?  A.  He  was  facing 
slightly  northeast. 

"Q.  When  you  saw  him  state  whether  he  was  standing 
still  or  moving?     A.  He  was  moving  when  I  first  saw  him. 

"Q.  Did  you  see  this  north-bound  car  coming?  A.  Yes, 
sir,  I  did. 

"Q.  What,  if  anything,  did  you  say  to  Mr.  Hornstein  at 
that  time?  A.  When  I  got  across  the  street,  at  the  east 
crossing  of  Vandeventer  and  Page  avenue,  I  turned  around 
and  I  seen  the  car,  and  I  hallooed  to  him  to  stand  back. 

"Q.  In  what  tone  did  you  halloo?     A.  A  very  loud  tone. 

"Q.  Louder  than  you  are  speaking  now?  A.  Yes,  sir,  a 
good  deal  louder. 

"Q.  He  was  then  looking  in  your  direction,  was  he?  A. 
Yes,  sir. 

"Q.  State  whether  or  not,  at  any  time,  after  he  started 
toward  the  east  track,  you  saw  him  look  toward  the  south. 
A.  I  did  not. 

"Q.  Did  you  see  the  car  strike  him?     A.  Yes,  sir,  I  did. 

**Q.  What  portion  of  the  car  struck  him?  A.  Why,  the 
front  end  of  the  platform;  that  is,  the  northwest  corner 
of  the  dashboard. 

"Q.  Did  you  see  the  north-bound  car  stop?     A.  Yes,  sir. 
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"Q.  Where  was  it  when  it  stopped?  A.  The  rear  end 
stopped  about  ten  feet  from  where   it  struck  him 

"Q.  State  whether  or  not,  at  any  time,  after  Mr.  Horn- 
stein  started  toward  the  east,  behind  the  south-bound  car, 
you  saw  him  stop  before  he  was  hit.  A.  Well,  I  don't 
know  as  he  did  stop,  he  simply  was  walking  ^^^  along  and 
seemed  to  look  more  toward  the  north. 

"Q.  And  was  in  thaf  position?  A.  And  was  in  that  posi- 
tion when  he  was  struck." 

The  testimony  of  Miss  Zwalhas  was  that  the  bell  on  the 
north-bound  car  was  not  rung. 

Mrs.  Fleming,  a  witness  for  the  plaintiff,  who  was  more 
than  one  hundred  feet  west  of  Vande venter  avenue,  tes- 
tified that  she  heard  the  car,  from  its  noise,  coming  north, 
half  a  block  away  from  the  crossing.  The  testimony  of 
the  defendants'  witness,  Cohnheim,  was  that  he  did  not 
remember  hearing  any  gong  sounded,  on  the  north-bound 
car.  It  is  conceded  in  the  briefs  that  the  car  was  running 
at  a  speed  of  seven  miles  an  hour,  and  that  the  grade  on 
Vandeventer  avenue,  at  the  point  of  collision,  was  a  slight 
upgrade  toward  the  north.  Over  the  objection  and  excep- 
tion of  the  defendants,  the  plaintiff  read  in  evidence  a 
rule  of  the  defendants  as  follows:  "When  passing  a  car 
that  is  discharging  passengers,  or  when  at  or  near  the 
crossings,  the  gong  should  be  sounded  once  when  within 
one  hundred  feet  of  each  other,  and  once  when  halfway 
past.  The  current  must  be  turned  off,  and  the  car  slowed 
up  so  that  it  could  be  stopped  instantly  in  case  any  person 
should  attempt  to  cross  the  track  in  front  of  the  moving 
car.  The  gong  must  also  be  sounded  one  hundred  and  fifty 
feet  before  the  crossing  at  all  streets  both  day  and  night." 

At  the  close  of  the  plaintiff's  case,  and  again  at  the 
close  of  the  whole  case,  the  defendants  demurred  to  the 
evidence,  the  court  overruled  the  demurrers  and  the  de- 
fendants excepted,  and  now  assign  that  ruling  as  the 
chief  error  relied  on. 

1.  The  first  error  assigned  is  the  refusal  of  the  trial  court 
to  give  the  instruction  asked  for  a  nonsuit.  The  case  was 
formerly  tried  and  resulted  in  a  verdict  for  the  plaintiff 
for  one  thousand  dollars.  The  defendants  appealed  to  the 
St.  Louis  court  of  appeals,  where  the  "*■*"  judgment  was 
reversed  and  the  cause  remanded.     The   majority  of  the 
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court  (Judges  Barclay  and  Goode)  voted  in  favor  of  a  re- 
versal, because  of  the  failure  of  the  trial  court  to  give 
an  instruction  in  reference  to  joint,  mutual  and  concurring 
negligence.  Bland,  P.  J.,  wrote  the  opinion,  and  held  that 
the  demurrer  to  the  evidence  should  have  been  sustained. 
Thus  making  the  court  unanimous  in  favor  of  a  reversal, 
the  two  named  being  in  favor  of  remanding,  while  the 
one  was  in  favor  of  reversing  without  remanding.  The 
case  is  reported  in  97  Mo.  App.  271,  70  S.  W.  1105.  The 
opinion  of  Bland,  P.  J.,  upon  the  question  now  being  con- 
sidered is  so  terse,  lucid  and  convincing,  that  it  is  a  pleas- 
ure to  reproduce  it  here.  It  is  as  follows:  "Defendant  in- 
sists that  its  demurrer  to  plaintiff's  evidence  should  have 
been  given.  In  the  circumstances  of  the  case  negligence 
of  defendant  is  not  to  be  inferred  from  the  mere  happening 
of  the  injury:  Murphy  v.  Wal)ash  R.  R.  Co.,  115  ^lo.  Ill, 
21  S.  W.  862;  Yarnell  v.  Kansas  City  etc.  R.  R.  Co.,  113 
Mo.  570,  21  S.  W.  1,  18  L.  R.  A.  599 ;  Harper  v.  Standard 
Oil  Co.,  78  Mo.  App.  338;  Breen  v.  St.  Louis  Cooperage  Co., 
50  Mo.  App.  202. 

"There  is  no  evidence  in  support  of  the  first,  second  and 
fourth  allegations  of  negligence  in  the  petition.  In  re- 
spect to  the  third  allegation  of  negligence,  the  failure  to 
give  the  warning  signal,  it  is  unc^uestionably  the  law  that 
the  duty  of  tlie  motorman  in  charge  of  the  car  running 
north  was  to  have  sounded  the  gong  on  approaching  the 
crossing.  The  omission  of  this  duty  was  negligence:  Dixon 
V.  Chicago  etc.  R.  R.  Co.,  109  Mo.  413,  19  S.  W.  412,  18  L. 
R.  A.  792;  Weller  v.  Chicago  etc.  R.  R.  Co.,  164  Mo.  180, 
86  Am.  St.  Rep.  592,  61  S.  W.  141. 

"While  there  is  no  direct  proof  that  the  signal  was 
not  given,  there  is  negative  evidence  of  the  fact,  and  it  was 
within  the  power  of  the  defendant  to  have  proven  affirma- 
tively by  the  motorman  in  charge  of  the  car,  if  it  was  a 
fact,  that  the  warning  was  given.  Defendant  failed  to 
produce  the  motorman  as  a  witness  or  to  account  for  his 
absence.  The  negative  evidence  of  '^'^^  the  failure  to  give 
the  warning  signal  and  the  failure  of  defendant  to  prove 
affirmatively  that  it  was  sounded,  if  such  was  the  fact,  was 
sufficient  proof  of  the  third  allegation  of  negligence  to  send 
that  issue  to  the  jury,  and  tliere  was  no  error  in  refusing 
defendant's  peremptory  instruction,  unless  the  evidence  is 
all  one  way  that  plaintiff  was  guilty  of  such  contributory 
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negligence  as  to  preclude  his  right  of  recovery,  notwith- 
standing the  defendant  was  guilty  of  negligence  in  fail- 
ing to  give  the  warning  signal. 

"The  plaintiff  testified  that  he  looked  for  the  north-bound 
car  as  he  was  moving  out  of  his  car,  but  he  saw  none; 
that  he  looked  and  listened  when  he  got  off,  but  that  he 
neither  saw  nor  heard  the  approaching  car.  He  could  not 
see  on  account  of  the  obstruction  caused  by  the  car  he  had 
just  left;  looking,  under  the  circumstances,  was  a  useless 
performance.  The  car  from  which  he  had  alighted,  "he 
testified,  began  to  move  away  when  he  was  in  the  middle 
of  the  west  track.  Had  he  then  halted  but  for  on^  moment, 
the  car  that  was  obstructing  his  vision  would  have  moved 
away  and  he  could  have  seen  the  north-bound  car,  but  he 
did  not  take  this  precaution.  He  moved  on  toward  the 
east  track  without  halting  or  hesitating  and  arrived  suffi- 
ciently near  that  track  just  in  time  to  come  in  contact 
with  the  corner  of  the  vestibule  of  the  car.  This  was  negli- 
gence of  the  most  pronounced  sort.  It  was  plaintiff's  duty, 
in  the  circumstances,  to  have  stopped  and  waited  until 
he  could  see  whether  or  not  there  was  an  approaching 
car  on  the  east  track  before  blindly  proceeding  to  cross 
over  that  track :  Weller  v.  Chicago  etc.  R.  R.,  164  Mo.  180, 
86  Am.  St.  Rep.  592,  61  S.  W.  141 ;  Dlauhi  v.  St.  Louis  etc. 
R.  R.,  139  Mo.  291,  40  S.  W.  890;  Kelsay  v.  Missouri  etc. 
R.  R.  Co.,  129  Mo.  362,  30  S.  W.  339;  Childs  v.  Bank  of 
Missouri,  17  Mo.  213;  Easley  v.  Missouri  etc.  R.  R.  Co.,  113 
Mo.  236,  20  S.  W.  1073;  Culbertson  v.  Metropolitan  R.  R., 
140  Mo.  35,  36  S.  W.  834;  Pinney  v.  Missouri  etc.  R.  R. 
Co.,  71  Mo.  App.  577;  Lien  v.  Chicago  etc.  R.  R.,  79  Mo. 
App.  475. 

"Common  prudence  would  have  dictated,  when  the  south- 
bound car  began  to  move  away,  that  the  plaintiff  *^^  stop 
for  a  moment  that  he  might  have  an  unobstructed  view 
of  the  east  track  and  see  whether  or  not  it  was  safe  to 
proceed  across  the  street.  His  failure  to  exercise  this  pre- 
caution was  negligence,  and  there  is  no  escape  from  the 
conclusion  that  this  act  of  negligence  contributed  to  and 
was  the  proximate  cause  of  his  injury ;  where  this  is  the 
case,  the  law  is  well  settled  that  no  recovery  can  be  had : 
Weber  v.  Kansas  City  etc.  R.  R.,  100  Mo.  194,  18  Am.  St. 
Rep.  541,  13  S.  W.  587,  7  L.  R.  A.  819 ;  Hogan  v.  Citizens'  Ry. 
Co.,  150  Mo.  36,  51  S.  W.  473 ;  Moore  v.  Kansas  City  etc.  R. 
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R.  146  Mo.  572,  48  S.  W.  487;  Corcoran  v.  St.  Louis,  etc.  R.  R. 
105  Mo.  399,  24  Am.  St.  Rep.  394,  16  S.  W.  411 ;  Tesch  v.  :\IiI- 
waukee  etc.  R.  R.,  108  Wis.  593,  M  N.  W.  823,  53  L.  R.  A.  618." 

There  is  sub.stantially  no  difference  in  the  facts  as  they 
appeared  when  this  case  was  before  the  court  of  appeals, 
and  the  facts  as  they  appear  in  this  record.  Counsel  for 
plaintiff  claim  that  the  evidence  here  is  different  from  the 
evidence  there  in  this,  that  at  the  former  trial  there  was 
no  evidence  as  to  the  exact  speed  of  the  north-bound  car  as 
it  passed  Page  avenue ;  whereas  at  the  second  trial  de- 
fendants'  witnesses  admit  a  speed  of  seven  miles  an  hour; 
also  that  at  the  former  trial  there  was  only  negative  evi- 
dence that  the  bell  was  not  sounded,  whereas  here  there  is 
positive  evidence  that  the  bell  was  not  sounded.  These 
considerations,  however,  do  not  make  the  essentials  of  the 
case  here  presented  different  from  the  case  that  was  pre- 
sented to  the  St.  Louis  court  of  appeals,  for  conceding  the 
speed  of  the  car  to  have  been  seven  miles  an  hour,  that 
was  not  an  unlawful  or  dangerous  rate  of  speed,  and  was  not 
shown  to  have  been  in  excess  of  the  authorized  rate  of 
speed ;  and  there  is  no  material  difference  between  the  nega- 
tive evidence  that  the  gong  was  not  sounded  and  positive 
evidence  that  it  was  not  sounded,  so  far  as  the  question  of 
whether  or  not  the  plaintiff  had  made  out  a  prima  facie 
case  for  the  .jury  was  concerned.  The  reasoning  and  con- 
clusions of  Bland,  P.  J.,  above  quoted,  are  strictly  in  har- 
mony with  the  rules  of  law  declared  by  this  court  in  the 
opinion  of  Valliant,  J.,  in  Giardina  v.  St.  Louis  etc.  R.  R., 
185  Mo.  330,  84  S.  W.  928.  '»^^  In  that  case  the  plaintiff 
went  to  a  car,  going  in  one  direction,  to  give  his  brother 
a  key,  and  after  he  had  done  so  crossed  in  the  rear  of  that 
car  and  was  injured  by  a  collision  with  the  car  coming  in 
the  opposite  direction  on  the  other  track.  The  rule  of 
the  company  as  to  the  running  of  the  cars  that  was  in- 
troduced in  this  case  was  also  introduced  in  that  case.  The 
trial  court  sustained  a  demurrer  to  the  evidence  in  that 
case,  and  the  plaintiff  appealed ;  and  the  correctness  of  the 
ruling  of  the  trial  court  was  the  sole  point  decided  by  this 
court.     Valliant,  J.,   said : 

"Plaintiff  testified  that  he  had  noticed  that  it  was  a 
custom  of  the  company  in  tlie  operation  of  its  cars  to  have 
the  motorman  of  a  car  which  wns  approaching  a  car  that 
had  stopped,  to  sound  his  gong  and  go  slowly  and,  know- 
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ing  this  custom,  he,  before  attempting  to  cross  the  north 
track,  passed  behind  the  east-bound  car  and  listened,  but 
hearing  no  gong,  concluded  that  no  car  was  coming  west, 
stepped  out  and  was  struck. 

"The  tracks  looking  east  from  where  the  plaintiff  stood 
were  straight  for  one  thousand  feet  and  the  car  coming 
west  could  have  been  seen  from  that  distance  if  one  had 
been  looking. 

"It  may  be  conceded  that  the  defendant  was  negligent 
in  running  its  car  at  a  high  rate  of  speed  and  without  sound- 
ing the  gong  past  a  standing  car  from  the  rear  of  which 
the  motorman  ought  to  have  known  that  people  were  liable 
to  pass.  It  is  not  likely  that  the  peremptory  instruction 
was  given  on  the  theory  that  no  negligence  of  the  de- 
fendant was  shown,  but  rather  that  the  plaintiff  failed 
to  observe  that  degree  of  care  that  was  to  be  expected  of 
a  man  of  ordinary  prudence,  and  that  his  negligence  con- 
tributed with  the  negligence  of  the  defendant  to  produce 
the  injury  complained  of. 

"Plaintiff  was  familiar  with  the  location  and  also  the 
movements  of  the  cars;  he  had  even  taken  such  notice  of 
the  operation  of  the  cars  that  he  was  aware  '^^^  that  it  was 
the  custom  for  a  running  car,  passing  one  that  had  stopped, 
to  be  checked  in  its  speed  and  its  gong  sounded  freely. 
He  was  so  confident  of  this  custom  that  he  seemingly  on 
this  occasion  staked  his  life  on  its  observance,  for,  after 
pausing  to  listen  for  the  sound  of  the  gong  and  hearing 
none,  he  stepped  on  the  north  track  or  in  front  of  the 
coming  car  without  looking  and  was  struck.  From  where 
he  stood  the  body  of  the  east-bound  car  shut  off  his  view 
to  the  east,  but  one  who  was  as  familiar  with  the  move- 
ments of  the  cars  as  he  said  he  was,  in  fact,  any  man  of 
common  experience  in  the  plaintiff's  place,  should  have 
known  that  in  a  moment  the  east-bound  car  would  have 
gone  and  the  obstruction  to  his  vision  have  been  removed. 
But  even  if  he  had  not  had  that  moment  to  spare  he  could 
have  leaned  forward  beyond  the  line  of  the  standing  car  in 
perfect  safety  and  have  seen  the  west-bound  car  coming. 
The  measured  distance  between  the  tracks  was  six  feet  ten 
inches.  One  witness  for  plaintiff  said  that  the  distance 
between  two  cars  passing  on  those  tracks  was  about  one 
foot,  but  he  also  said  thai  the  distance  between  the  tracks 
was   about   four  feet;  he    had   made   no  measurements   for 
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either  estimate;  he  was  short  two  feet  and  ten  inches  in 
his  estimate  as  to  the  distance  between  the  tracks.  But 
even  if  the  space  between  the  passing  cars  was  only  one 
foot,  it  was  sufficient  to  enable  the  plaintiff  to  have  looked 
and  if  he  had  looked  he  would  have  seen  the  car  coming 
and  would  not  have  been  hurt.  His  act  in  stepping  on 
or  near  the  north  track  without  looking  for  the  west-bound 
car  was  negligence  and  it  contributed  to  cause  the  acci- 
dent. If  authorities  are  needed  to  sustain  this  view  of  the 
law,  they  may  be  found  in  the  cases  cited  in  the  brief  for 
respondent,  and  the  cases  cited  in  the  brief  for  appellant 
are  not  to  the  contrary." 

In  that  case  it  appeared  that  the  car  that  struck  the 
plaintiff  was  running  at  a  high  rate  of  speed,  and  without 
sounding  the  gong  while  passing  the  standing  car,  and 
thus  it  was  shown  that  the  defendant  was  "*^^  guilty  of 
negligence,  but  a  recovery  by  the  plaintiff  was  denied  solely 
on  the  ground  that  although  defendant  was  negligent,  the 
plaintiff  was  also  guilty  of  such  contributory  negligence 
as  barred  his  recovery.  There  is  no  substantial  difference 
between  that  case  and  the  case  at  bar  except  in  this,  that 
here  it  is  not  shown  that  the  car  was  running  at  a  high 
rate  of  speed,  but  on  the  contrary  it  is  conceded  that  the 
car  was  running  only  seven  miles  an  hour,  and  that  rate 
of  speed  is  not  shown  to  have  been  an  unauthorized  rate, 
nor  was  it  negligence  in  itself. 

The  principal  contention  of  the  plaintiff  here  is  that 
there  is  no  law  which  requires  him  to  stop  until  the  car 
from  which  he  had  alighted  had  moved  away,  so  as  to  af- 
ford an  unobstructed  view  of  tlie  north-bound  car.  But 
even  if  this  contention  be  conceded  to  the  plaintiff,  never- 
theless, it  is  and  must  be  admitted  that  the  common-law 
duty  was  cast  upon  the  plaintiff  to  exercise  ordinary  care, 
before  stepping  upon  the  north-bound  track,  or  getting 
so  close  thereto  as  that  a  collision  with  a  car  thereon  was 
almost  inevitable,  to  discover  whether  or  not  there  was  a 
car  approaching  on  the  north-bound  track. 

The  argument  of  the  plaintiff  is  that  there  was  only  a 
space  of  four  and  one-half  feet  between  the  two  tracks, 
and  a  space  of  only  ten  inches  between  the  passing  cars, 
and  that  the  plaintiff  could  not  by  the  exercise  of  ordinary 
care  have  discovered  the  api)roach  of  the  car  on  the  north- 
bound track,  because  there  was  not  space  enough  between 
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the  passing  cars  for  him  to  have  looked  around  the  rear 
of  the  south-bound  car,  without  getting  so  close  to  the 
north-bound  track  that  a  collision  with  the  car  coming  on 
that  track  was  inevitable.  And  plaintiff  differentiates  this 
case  from  the  Giardina  case  by  claiming  that  in  the  latter 
there  was  a  distance  of  six  feet  ten  inches  as  against  four 
feet  eight  inches  here,  and  a  distance  of  one  foot  between 
the  passing  cars  as  against  a  distance  of  ten  inches  '*'*^  here. 
The  distance  between  the  tracks  is  immaterial,  and  the 
difference  between  the  distance  between  the  tracks  in  the 
Giardina  case  and  here  was  only  a  difference  of  two  inches, 
which  is  too  insignificant  to  constitute  a  difference  between 
the  principles  of  the  Giardina  case  and  of  this  case.  But 
conceding  that  there  was  not  space  enough  between  the 
passing  cars  for  the  plaintiff  to  have  looked  around  the  rear 
of  the  south-bound  car  to  see  whether  there  was  a  car 
coming  on  the  north-bound  track,  and  that  without  so  do- 
ing he  could  not  have  determined  whether  there  was  or 
was  not  a  car  approaching,  it  also  follows  that  the  motor- 
man  of  the  north-bound  car  could  no  more  have  seen  the 
plaintiff  in  his  position,  at  the  rear  of  the  south-bound  car, 
than  the  plaintiff  in  his  position  could  have  seen  the  ap- 
proach of  the  north-bound  car. 

These  considerations  necessarily  compel  the  conclusion 
that  common  prudence  on  the  part  of  the  plaintiff  demanded 
that  he  take  some  other  precaution  to  discover  whether 
or  not  there  was  a  car  approaching  on  the  north-bound 
track  before  getting  so  close  to  that  track  as  to  make  a 
collision  with  the  car  inevitable.  The  plaintiff  lived  in 
that  immediate  vicinity  and  was  familiar  with  the  condi- 
tions there  existing.  He  traveled  on  the  same  road  every 
day.  He  knew  the  frequency  with  which  cars  passed.  He 
knew  the  distance  between  the  tracks  and  the  distance 
between  the  passing  cars,  or,  at  any  rate,  was  chargeable 
with  notice  thereof,  for  he  had  the  means  constantly  at 
hand  of  knowing  those  facts.  It  would  have  been  but  the 
loss,  at  most,  of  a  second  or  two  for  the  plaintiff  to  have 
paused,  before  getting  so  near  to  the  north-bound  track 
as  to  come  in  contact  with  a  passing  car,  long  enough  to 
have  permitted  the  car  from  which  he  had  alighted  to  move 
southwardly  far  enough  for  him  to  see  whether  or  not  it 
was  safe  for  him  to  attempt  to  cross  the  north-bound  track. 
Ajs   was   well   said   by   Bland,   P.    J. :    "  Common   prudence 
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would  have  dictated,  when  the  south-bound  car  *'^^  began 
to  move  away,  that  the  plaintiff  stop  for  a  moment  that 
be  might  have  an  unobstructed  view  of  the  east  track,  and 
see  whether  or  not  it  was  safe  to  proceed  across  the  street. 
His  failure  to  exercise  this  precaution  was  negligence,  and 
there  is  no  escape  from  the  conclusion  that  this  act  of 
negligence  contributed  to  and  was  the  proximate  cause  of 
the  injury;  where  this  is  the  case  the  law  is  well  settled 
that  no  recovery  can  be  had." 

The  report  of  this  case  before  the  St.  Louis  court  of  ap- 
peals shows  that  counsel  for  plaintiff  then  cited  Cincinnati 
St.  Ry.  Co.  V.  Snell,  54  Ohio  St.  197,  43  N.  E.  207,  32  L.  R. 
A.  276;  Evansville  St.  R.  Co.  v.  Gentry,  147  lud.  277,  62 
Am.  St.  Rep.  421,  44  N.  E.  311,  37  L.  R.  A.  378;  Consoli- 
dated Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  55  Am.  St.  Rep. 
620,  34  Atl.  1094,  33  L.  R.  A.  122;  Chicago  C.  R.  R.  v. 
Robinson,  127  111.  9,  11  Am.  St.  Rep.  87,  18  N.  E.  772,  4 
L.  R.  A.  126;  Smith  v.  Union  T.  Line,  18  Wash.  351,  51  Pac. 
400,  45  L.  R.  A.  169.  Counsel  for  plaintiff  now  also  cite 
those  same  cases,  and  in  addition  thereto  the  following 
cases:  Dobert  v.  Troy  City  R.  R.,  91  Hun,  28,  36  N.  Y. 
Supp.  105;  Bass'  Admr.  v.  Norfolk  etc.  Co.,  100  Va.  1,  40 
S.  E.  100,  and  Cincinnati  etc.  R.  R.  v.  Whitcomb,  66  Fed. 
915. 

The  cases  then  and  now  cited  differentiate  between  steam 
railroads  and  street-cars,  and  whilst  conceding  -that  it  is 
contributory  negligence  for  a  person  to  thus  enter  upon 
or  near  a  steam  railroad  under  circumstances  like  those 
here  presented,  hold  that  it  is  not  contributory  negligence 
for  one  so  to  do  with  reference  to  street-cars.  In  fact, 
some  of  them  go  to  the  extent  of  holding  that  it  is  not 
the  duty  of  the  person  to  stop,  look  or  listen  before  at- 
tempting to  cross  a  street-car  track. 

Counsel  for  defendant  have  been  equally  diligent,  and 
in  addition  to  the  cases  from  other  jurisdictions  cited  by 
them  in  this  case  when  it  was  before  the  St.  Louis  court  of 
appeals  now  refer  the  court  to  the  following  cases:  Bu/.by 
V.  Philadelphia  Traction  Co.,  126  Pa.  55!),  12  Am.  St.  Rep. 
919,  17  Atl.  895 ;  Smith  v.  City  R.  R.  Co.,  29  Or.  539.  46  Pac. 
136,  780;  Creamer  v.  West  i:nd  St.  Ry.  Co..  156  Mass.  320, 
32  Am.  St.  Rep.  456,  31  N.  E.  391,  16  L.  R.  A.  490;  Railroad 
V.  Bodd}',  8  Am.  Neg.  Rep.  555 — which  hold  to  the  rule, 
that  where  a  person  deliberately  ^''"^  walks  from  behind  a 
Am.  St.   Rep.,  Vol.   113 — 45 
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street-ear,  from  which  he  has  alighted,  and  attempts  to  cross 
a  public  street  without  using  his  power  of  observation,  and 
is  injured  by  an  approaching  car  which  could  have  been 
avoided  by  the  use  of  ordinary  care,  he  cannot  recover 
damages  for  such  injury.  In  some  of  the  cases  cited  by 
plaintiff,  notably  Cincinnati  etc.  R.  R.  v.  Whitcomb,  66  Fed. 
915,  it  is  said  that  the  doctrine  contended  for  by  defendant 
is  the  rule  in  Pennsylvania,  that  the  courts  of  the  other 
states  have  not  adopted  it,  and  that  it  is  not  the  rule  in  the 
federal  courts.  The  learned  judge  who  made  that  state- 
ment evidently  had  not  had  the  benefit  of  the  research  of 
counsel  that  is  afforded  this  court  by  the  cases  cited.  The 
sum  of  the  matter  as  to  the  state  of  the  law  in  other  juris- 
dictions may,  therefore,  be  said  to  be  that  in  Ohio,  New 
York,  Virginia,  Illinois,  New  Jersey,  Washington  and  In- 
diana the  rule  contended  for  by  plaintiff  obtains,  and  like- 
wise the  distinction  between  steam  railways  and  street-cars 
also  obtains,  or  did  obtain  before  the  adoption  of  rapid 
transit,  such  as  now  exists  in  all  large  cities.  Whereas, 
in  Pennsylvania,  INIaryland,  Oregon  and  Tennessee  the  rule 
stated  by  the  defendants  obtains. 

The  later  cases  in  Missouri  do  not  recognize  such  a  dis- 
tinction between  steam  railroads  and  street  railroads,  with 
respect  to  the  obligation  of  the  pedestrian  to  look  or  listen 
for  an  approaching  car,  and  if  necessary  stop,  but  the 
courts  of  -this  state,  keeping  pace  with  the  progress  of  the 
times,  recognize  that  there  is  quite  as  much  danger  to  be 
apprehended  now  from  stepping  on  the  street-car  tracks 
where  the  ears  are  run  by  electricity  and  at  a  rapid  rate, 
and  with  great  frequency  and  at  short  intervals,  as  there 
is  from  stepping  on  the  steam  railroad  tracks,  where  the 
cars  do  not  run  as  often.  And  therefore  common  prudence 
requires  increased  care  on  the  part  of  the  pedestrian  in 
proportion  to  the  dangers  to  be  apprehended.  In  other 
words,  the  decisions  in  this  state  have  kept  step  with  the 
times.  '*'**  This  is  the  rationale  of  Giardina  v.  St.  Louis  etc. 
R.  R.,  185  Mo.  330,  84  S.  W.  928,  and  the  principles  there 
announced  have  been  followed  by  this  court  ever  since. 

Plaintiff,  however,  cites  the  cases  of  Riska  v.  Union  Depot 
R.  R.,  180  Mo.  168,  79  S.  W.  445,  and  Eckhard  v.  St.  Louis 
T.  Co.,  190  Mo.  593,  89  S.  W.  602,  as  holding  a  different 
doctrine.  But  an  examination  of  those  cases  dearly  demon- 
strates that  the  contention  is  untenable.     In  Riska  v.  Union 
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Depot  R.  R.,  180  :Mo.  1G8,  79  S.  W.  445,  the  conditions  here 
presented   were   not   shown   to   have   exist(Ml.     That    was   a 
plain   case  of  a  person  stepping  onto  the   track,   without 
any  obstruction,   such   as   a  car  from  wliich   lie   had  just 
alighted,  preventing    his   seeing    the    approach    of   the    car. 
There  was  no  evidence  to  show  whether  the  deceased  in 
that  case  looked  or  listened  before  stepping  onto  the  track. 
The  car  was  running  from  fifteen  to  thirty  miles  an  hour. 
The  authorized  rate  of  speed  was  ten  miles  an  hour.     The 
case  went  off  entirely  on  the  proposition  that  the  car  was 
being  operated  at  an  unlawful  and  dangerous  rate  of  speed, 
and  the  presumption  that  the  deceased  listened  and  saw 
the  car,  but  that  he  indulged  the  presumption,  "as  he  had 
a  right  to  do,"  that  the  car  was  not  running  at  an  unlaw- 
ful rate  of  speed,  and  that  he  could  cross  the  track  in  safety. 
That  case  is  easily  distinguishable  from  the  case  at  bar,  in 
that  the  plaintiff  walked  behind  the  rear  of  the  car  and 
was  struck  by  a  car  coming  in  the  opposite  direction.     But 
it  was  unlike  the  case  at  bar,  in  that  the  deceased  had 
almost    completely   crossed   the   track,    on   which    the    car 
was  coming  that  struck  him — one  more  step  would  have 
put  him  in  a  place  of  safety — and  the  car  that  struck  him 
was  running  at  an  unlawful  rate  of  speed  of  from  twenty  to 
twenty-five    miles    an    hour;  and    that    the    motorman    saw 
the  deceased  when  he  was  from  thirty  to  fifty  feet  away 
from  him ;  and  upon  the  presumption  that  the  deceased  was 
exercising  ordinary  care,  and  that  he  had  a  right  to  pre- 
sume that  the  railroad  company  would  obey  the  ordinance, 
with  reference  to  speed.     The  vigilant  watch  ordinance  of 
St.   Louis   also   figured  ^'^^  in  the   case.     A   recovery   was 
sustained  in  that  case  on  the  ground  of  the  unlawful  rate 
of  speed  of  the  car,  and  the  (iuestion  of  the  contributory 
negligence  of  the  decea.sed  was  held  to  be  a  proper  ques 
tion  for  the  jury,  because  fair-minded  men  might  reason- 
ably differ  as  to  whctlier  or  not  it  was  exercising  ordinary 
care  for  the  deceased  to  attempt  to  cross  the  track,  un- 
der the  circumstances,  upon  the  presumption  that  the  car 
was  not  running  at  a  higher  rate  of  si)eed  than  the  law 
authorized.     Stress   was   also   laid    upon   the   fact   that   the 
deceased  was  not  instantly  struck  upon  stepi)iii,<r  on  or  near 
the  track,  but  that  he  had  almost  crossed  the  track  before 
the  collision  occurred. 


708  American  State  Reports,  Vol.  113.     [Missouri, 

That  case  is  very  different  from  the  case  at  bar,  and 
does  not  support  the  contention  here  made  that  a  person 
is  not  obliged,  when  passing  along  the  rear  of  one  car,  to 
stop  until  that  car  moves  far  enough  for  him  to  see  whether 
it  is  safe  to  attempt  to  cross  the  other  track,  if  it  is  impos- 
sible for  him  to  see  while  the  car  from  which  he  has  alighted 
obstructs  his  view,  and  likewise  impossible  for  him  to  look 
around  the  end  of  the  car  from  which  he  has  alighted  with- 
out getting  so  close  to  the  other  track  as  to  be  necessarily 
struck  by  an  approaching  car.  The  physical  facts  in  this 
case,  even  under  the  most  favorable  view  that  can  be  taken 
of  the  plaintiff's  testimony,  show  that  he  got  so  close  to 
the  north-bound  track  before  looking  to  discover  whether  a 
car  was  approaching  on  that  track  as  that  a  collision  with 
that  car  was  inevitable,  and  that  there  was  either  no  ne- 
cessity for  him  so  to  do,  or  that  if  there  was  such  a  ne- 
cessity it  was  his  duty  to  wait  until  the  car  from  which  he 
had  alighted  had  moved  far  enough  away  to  the  south 
to  enable  him  to  see  whether  a  car  was  approaching  on  the 
north  track,  and  would  have  only  been  a  matter  of  a  sec- 
ond, for  the  evidence  is  that  the  north-bound  car  was  then 
only  half  a  car-length  from  the  place  of  collision. 

460  rpjjg  plaintiff  says  that  when  he  looked  around  the 
south-bound  car  he  saw  at  once  the  north-bound  car  com- 
ing, and  then  "I  turned  back  and  the  car  struck  me  on  my 
shoulder." 

Conceding  that  there  was  only  a  space  of  ten  inches  be- 
tween the  passing  cars,  and  that  the  plaintiff,  therefore, 
had  only  that  space  in  which  to  look  for  the  approaching 
car,  still  he  could  have  so  looked  without  placing  himself 
in  such  close  proximity  to  the  approaching  car  as  to  make 
it  necessary  for  him  to  ''turn  back,"  or  as  to  be  struck 
on  his  shoulder  by  the  approaching  car. 

Upon  the  case  made,  therefore,  the  conclusion  is  in- 
evitable and  irresistible  that  there  is  no  essential  difference 
between  the  case  at  bar  and  the  Giardina  ease,  and  the 
prior  decisions  of  this  court  applicable  to  facts  like  those 
here  presented. 

Even  conieding  that  the  defendant  was  guilty  of  all 
the  negligence  charged,  nevertheless,  under  the  unques- 
tioned facts  in  this  case,  the  plaintiff  was  guilty  of  con- 
tributory negligence,  which  bars  his  recovery. 
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The  trial  court,  therefore,  erred  in  overruling  the  demur- 
rers to  the  evidence,  and  its  judgment  is  reversed. 

All  concur. 


A  Person  about  to  Cross  the  Track  of  a  street  railway  is  not  under 
u  duty  to  observe  the  same  degree  of  watclifulness  and  care  as  when 
crossing  a  steam  or  commercial  railroad:  Marden  v.  Portsmouth  etc. 
St.  Ey.,  100  Me.  41,  109  Am.  St.  Rep.  476,  and  cases  cited  in  the 
cross-reference  note  thereto.  It  has  recently  been  held  that  the  neg- 
ligence of  a  railroad  corporation  in  failing  to  blow  the  whistle  or 
ring  the  bell  is  excused  by  the  negligence  of  a  person  about  to  cross 
in  front  of  the  train  in  failing  to  use  his  senses  to  discover  danger: 
See  Carlson  v.  Cliicago  etc.  Ry.  Co.,  90  Minn.  504,  ante,  p.  655,  and 
cases  cited  in  the  cross-reference  note  thereto. 


IIOBBS  V.  BOATRIGIIT. 

[195  Mo.  693,  93  S.  W.  934.] 

AID  OF  PERSONS  in  Pari  Materia.— The  doctrine  that  the 
courts  will  not  aid  a  plaintiff  who  is  in  pari  materia  with  the  de- 
fendant is  not  a  rule  of  universal  application.  It  is  based  on  the 
principle  that  to  give  plaintiff  relief  in  such  a  case  would  contra- 
vene public  morals  and  impair  the  good  of  society.  Therefore,  the 
rule  should  not  be  applied  in  a  case  in  which  to  withhold  the  relief 
would  to  a  greater  extent  offend  public  morals,     (pp.  711,  712.) 

IN  PARI  DELICTO,  Public  PoUcy,  What  is.— The  question  of 
what  is  public  policy  in  a  given  case  is  as  broad  as  the  question 
of  what  is  fraud  in  a  given  case,  and  is  addressed  to  the  good  com- 
mon sense  of  the  court,      (p.  712.) 

IN  PARI  DELICTO,  Relief,  When  May  be  Granted.— There 
may  be  such  an  inequality  of  conditions  between  persons  in  pari 
delicto  that  relief  may  be  given  to  the  more  innocent,  if  there  are 
collateral  and  incidental  circumstances  attending  the  transaction  and 
affecting  the  relations  of  the  parties  which  render  one  of  them  com- 
paratively free  from  fault,  or  where  the  courts  intervene  from  mo- 
tives of  public  policy,     (p.  719.) 

IN  PARI  DELICTO —Relief  in  Favor  of  a  Plaintiff  Who  has 
been  Entrapped  by  a  Gang  of  Sv.'indlers  into  Joining  Them  in  a 
Supposed  Scheme  to  Swindle  Third  Persons. — If  an  organized  gang 
exists  assuming  to  be  an  athletic  club,  but  in  fact  devising  fake  con- 
tests, the  result  of  which  is  agreed  upon  and  known  in  advance,  for 
the  purpose  of  cheating  the  public,  and  representatives  of  such  gang 
or  club  induce  a  third  i)erHon  to  wager  his  money  on  a  contest  which 
they  assure  him  is  to  result  in  a  particular  manner,  when  it  has  been 
arranged  to  result  precisely  the  contrary,  whereby  the  money  so 
wagered  by  him  is  lost,  public  policy  will  permit  the  maintenance 
of  an  action  in  favor  of  such  person  to  recover  the  money  so  lost, 
(p.  719.) 

BANKS  AND  BANKING— Liability  for  Assisting  in  Swind- 
ling Operations. — If  a  bank  and  its  olli-'ers,  knowing  that  a  gang  of 
men  are,  and  long  have  been,  engaged  in  swindling  through  a  series 
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of  fake  athletic  contests,  the  result  of  which  was  arranged  in  ad- 
vance, lent  the  gang  the  appearance  of  respectability  that  a  bank- 
ing institution  affords,  and  allowed  the  bank  to  be  used  for  the  ex- 
change and  transmission  of  money,  such  bank  is  liable  to  a  person 
swindled  out  of  his  money  by  such  gang  in  one  of  such  contests,  (pp. 
719,  720.) 

EVIDENCE  of  Other  Trausactions,  When  Admissible. — ^In  an 
action  to  recover  money  out  of  which  the  plaintiff  is  alleged  to  have 
been  swindled  by  false  athletic  contests,  the  result  of  which  has  been 
arranged  in  advance,  evidence  of  other  transactions  of  like  character 
in  which  the  defendants  had  engaged  previously  to  the  one  in  ques- 
tion is  admissible  for  the  purpose  of  showing  knowledge  of  the  de- 
fendants of  the  methods  and  course  of  conduct  on  which  the  plain- 
tiff relies  for  a  recovery,     (p.  721.) 

EVIDENCE  of  Other  Transactions,  Though  Subsequent  to  that 
in  Question,  May  be  Admitted  where  it  tends  to  show  knowledge  of 
all  the  defendants  of  the  character  of  the  transaction,  and  throws 
light  on  their  motives,  and  that  after  the  plaintiff  had  been  foully 
dealt  with,  defendants  went  on  in  their  course  of  dealing  and  aided 
in  victimizing  others  in  the  same  manner,      (pp.  721,  722.) 

PLEADINGr — ^Action  to  Recover  Money  Obtained  by  a  Fra;udu- 
lent  Scheme. — A  complaint  alleging  that  the  defendants  conspired  to 
have  what  is  called  fake  footraces  run  on  which  strangers  were  en- 
ticed to  bet,  and  that  the  races  were  so  arranged  in  advance  that 
a  stranger  was  sure  to  lose,  no  matter  which  of  the  racers  he  bet 
upon,  that  schemes  to  entice  strangers  were  devised,  and  that  plain- 
tiff was  caught  in  one  of  these  schemes  and  inveigled  into  putting 
six  thousand  dollars  into  the  hands  of  the  defendant  Boatright,  as 
a  stakeholder  in  what  the  plaintiff  supposed  was  a  race,  with  the 
result  that  the  man  he  bet  on,  who  was  one  of  the  conspirators,  was 
beaten  in  the  race,  as  it  had  previously  been  agreed  between  hira  and 
his  co-conspirators  he  should  be,  so  that  plaintiff  lost  his  money, 
and  that  the  defendants  Exchange  Bank  and  J.  P.  S.  aided  and 
abetted  the  defendant  B.  and  his  gang  in  prepetrating  the  fraud, 
contains  more  allegations  than  is  necessary  to  maintain  an  action 
for  money  lost  at  gambling,  but  is  sufficient  as  disclosing  a  common- 
law  right  of  action  against  defendants  for  obtaining  the  money  of 
the  plaintiff  by  a  fraudulent  scheme,     (p.  722.) 

BANKS  AND  BANKING — Liability  for  Acts  of  Cashier  in 
Assisting  a  Scheme  to  Defraud. — If  a  person  is  cheated  by  a  fraudu- 
lent scheme  through  the  assistance  of  a  cashier  of  a  bank,  he  know- 
ing of  the  scheme  and  that  its  object  was  to  defraud,  and  the  acts 
done  by  him  being  in  the  banking  business,  such  as  receiving  money, 
opening  an  account,  and  rushing  checks  off  for  quick  collection,  he 
represents  the  bank,  and  renders  it,  as  well  as  himself,  liable,  (p. 
723.) 

A.  E.  Spencer  and  W.  R,  Robertson,  for  the  appellants. 

H.  W.  Currey  and  McReynolds  &  Halliburton,  for  the  re- 
spondent 

'^'*  VALLIANT,  J.  This  is  a  suit  to  recover  the  sum 
of  six  thousand  dollars  which  the  plaintiff  avers  was  ob- 
tained from  him  by  defendants  Boatright  and  others  by 
means  of  a  fraudulent  scheme  in  which  they  were  aided 
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and  abetted  by  the  defendants,  the  Exchange  Bank  and 
Stewart,  its  cashier. 

The  evidence  shows  that  the  plaintiff  was  enticed  from  his 
home  in  Oklahoma  by  the  allurement  of  a  scheme  in  which 
he  was  made  to  believe  he  would  assist  his  tempters  in  ob- 
taining money  from  other  persons  by  means  of  inducing 
them  to  bet  on  a  footrace  to  come  off  at  "Webb  City,  which 
race  was  to  be  so  fraudulently  conducted  as  to  make  it 
sure  the  other  persons  would  lose.  Plaintiff  yielded  to  the 
temptation,  went  to  Webb  City,  put  up  his  money  and  lost, 
and  then  and  there  discovered  that  the  supposed  victims, 
in  the  defrauding  of  whom  he  was  going  to  assist,  were 
partners  with  his  tempters  in  an  organized  gang  of  cheating 
gamesters;  that  this  gang  had  been  operating  in  this  man- 
ner at  Webb  City  for  a  considerable  time,  had  victimized 
others  in  the  same  way,  and  that  the  bank  and  its  of- 
ficials had  knowledge  of  the  conduct  of  these  men,  con- 
nived at  their  nefarious  schemes  and  assisted  them  in  it, 
to  the  extent,  at  least,  of  allowing  the  bank  to  be  used  to 
give  the  appearance  of  respectability  and  responsibility  to 
Boatright  and  the  other  members  of  the  gang.  The  trial 
resulted  in  a  judgment  against  Boatright  and  his  associates, 
and  also  against  the  bank  and  its  cashier,  Stewart,  who 
alone  have  appealed,  and  who  are  presumably  the  only  ones 
out  of  whom  the  amount  of  the  judgment  could  be  realized. 

''^^  1.  The  difficult  question  in  the  case  is,  Upon  which 
side  of  this  controversy  should  the  law  of  public  policy 
be  applied?  Plaintiff  schemed  with  men,  as  he  supposed, 
to  defraud  others;  his  only  disappointment  was  that  the 
men  with  whom  he  thought  he  was  scheming  had  readily 
schemed  to  defraud  him  and  they  did  fleece  him  to  the 
sum  of  six  thousand  dollars.  If  we  should  now  say  to  the 
plaintiff,  you  cannot  recover  because,  although  you  did  not 
accomplish  what  you  intended,  yet  your  purpose  was  to  as- 
sist those  men  to  defraud  others,  and  therefore  you  are  as 
guilty  as  any  of  them,  we  would  by  so  saying  allow  the 
gang  and  their  aiders  and  abettors  to  go  free,  retain  the 
booty  and  set  their  traps  again.  The  doctrine  that  courts 
will  not  aid  a  plaintiff  who  is  in  pari  delicto  with  the  de- 
fendant is  not  a  rule  of  universal  application ;  it  is  based 
on  the  principle  that  to  give  the  plaintiff  relief  in  such 
case  would  contravene  public  morals  and  impair  the  good 
of  society;  therefore,  the  rule  should  not  be  applied  in  a 
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case  in  which  to  withhold  the  relief  would  to  a  greater  ex- 
tent offend  public  morals.  To  promote  the  good  of  the  pub- 
lic is  the  highest  aim  of  the  courts  in  the  application  of 
this  doctrine.  Under  the  head  of  exceptions  to  the  rule  in 
9  Cyclopedia,  page  550,  it  is  said:  "Although  the  parties 
are  in  pari  delicto,  yet  the  court  may  interfere  and  grant 
relief  at  the  suit  of  one  of  them  where  public  policy  re- 
quires its  intervention,  even  though  the  result  may  be  that 
a  benefit  will  be  derived  by  a  plaintiff  who  is  in  equal  guilt 
with  the  defendant.  But  here  the  guilt  of  the  parties  is  not 
considered  as  equal  to  the  higher  right  of  the  public ;  and 
the  guilty  party  to  whom  the  relief  is  granted  is  simply  the 
instrument  by  which  the  public  is  served."  A  question  of 
what  is  public  policy  in  a  given  case  is  as  broad  as  a  ques- 
tion of  what  is  fraud  in  a  given  case  and  is  addressed  to 
the  good  common  sense  of  the  court. 

In  that  view  of  the  question  it  becomes  proper  for  us 
to  state  a  little  more  fully  than  we  have  above  stated  the 
facts  which  the  evidence  in  this  case  discloses. 

rie  Pqj.  several  years  prior  to  the  date  of  the  plaintiff's 
troubles  there  existed  an  organization  in  Webb  City  calling 
itself  the  Webb  City  Athletic  Club,  and  professing  to  be 
composed  of  wealthy  miners  and  other  responsible  business 
men  in  that  vicinity  who  were  fond  of  athletic  sports  and 
desired  to  give  encouragement  to  such  in  a  highminded  way. 
That  is  what  they  said  of  themselves;  in  the  community, 
however,  they  were  generally  called  the  "Buckfoot  gang," 
and  were  understood  as  being  engaged  in  promoting  foot- 
races in  which  they  arranged  with  the  racers  in  advance 
of  the  race  which  one  was  to  win.  The  reputation  of  the 
gang  was  such  that  bettors  on  the  races  could  be  obtained 
only  from  outside  of  that  community,  and  in  order  to  al- 
lure victims  into  their  net  emissaries  were  sent  out  who  told 
seductive  stories  that  appealed  strongly  to  men  to  whom  the 
hope  of  obtaining  a  dishonest  gain  with  seeming  immunity 
from  punishment  was  a  temptation.  Two  of  these  emis- 
saries, Wasser  and  Fisher,  found  the  plaintiff  in  his  home 
in  Oklahoma  and  told  him  their  story,  which  in  effect  was 
that  Wasser  had  been  running  races  for  this  athletic  club, 
had  won  many  races  and  much  money  for  the  club,  but  had 
not  been  treated  fairly  by  them,  had  not  been  given  his 
fair  proportion  of  the  money  won ;  that  it  was  arranged  be- 
tween him  and  Fisher  that  they  would  be  the  competing 
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champions  in  a  race  to  be  run,  the  club  men  would,  as 
usual,  bet  on  Wasser,  their  favorite,  and  he  would  allow 
Fisher  to  beat  him,  and  thus  Wasser,  who  was  a  poor  boy 
and  had  a  father  to  take  care  of,  would  be  enabled  to  get 
back  from  the  unjust  members  of  the  club  money  that  he 
had  really  earned,  but  which  had  been  so  unjustly  withheld 
from  him;  that  ]Mr.  Boatright,  who  was  the  president  of 
the  club,  knew  of  the  scheme  and  would  secretly  aid  them 
in  accomplishing  its  purpose,  but  that  he  would  have  to 
act  secretly  lest  the  members  of  the  club  and  the  betting 
public  would  suspect  something,  therefore  it  was  necessary 
to  have  an  entire  ^^'  stranger  who  would  be  the  ostensible 
bettor  on  Fisher.  In  the  beginning  the  proposition  con- 
tained no  suggestion  that  the  plaintiff  would  put  up  any 
money  of  his  own  on  the  race,  but  he  was  asked  to  bet  only 
the  money  that  would  be  given  him  by  Boatright  after  he 
got  to  Webb  City.  Nevertheless  it  was  adroitly  suggested 
that  it  would  give  a  much  better  air  to  the  whole  project 
if  the  plaintiff  could  carry  with  him  a  letter  of  credit  from 
the  bank  in  his  home  town  to  exhibit  to  a  bank  in  Webb 
City  and  thus  show  that  he  was  a  man  of  substance  at 
home.  According  to  the  testimony  given  by  the  plaintiff 
himself,  he  was  not  promised  any  share  of  the  money  to 
be  won,  but  went  into  the  scheme  for  pure  benevolence  for 
poor  Wasser,  whom,  however,  he  had  never  seen  before. 
Plaintiff's  testimony  would  have  been  more  candid  if  he  had 
owned  up  to  an  agreement  to  share  in  the  gains  with  Wasser, 
or  had  given  a  more  plausible  reason  for  taking  the  let- 
ter of  credit  with  him.  But  the  jury  were  doubtless  right 
in  giving  credence  to  his  story  on  the  whole,  making  al- 
low^ance  for  the  natural  reluctance  of  confessing  one's  own 
guilty  motive. 

The  tempter  came  to  the  plaintiff  on  Friday  and  found 
him  atfirst  reluctant  to  take  part  in  the  fraudulent  scheme, 
but  the  plaintiff,  after  holding  the  proposal  in  the  balances 
between  an  inclination  to  do  right  and  a  temptation  to  do 
wrong  until  the  following  Monday  morning,  yielded  and 
went  to  W^ebb  City  armed  with  his  letter  of  credit. 

They  arrived  in  Joplin  early  in  the  morning,  and  after 
breakfast  at  the  Hotel  Fisher  went  with  plaintiff  to  the 
park  lying  between  Joplin  and  Webb  City,  where  Wasser 
with  Boatright  met  them.  Boatright  told  the  plaintiff  the 
same  story  that  Wasser  had  told  him.     Boatright  gave  plain- 
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tiff  two  tliousand  six  hundred  and  fifty  dollars,  and  in- 
structed him  to  go  to  the  Exchange  Bank  and  deposit  it, 
and  show  his  lettei  of  credit  to  the  bank  cashier,  and  then 
to  go  over  to  a  barroom  just  across  the  street.  Fisher  went 
with  plaintiff  to  point  out  to  him  the  bank;  plaintiff  de- 
posited "^^^  the  money  Boatright  had  given  him,  showed 
his  letter  of  credit  and  told  the  cashier  he  was  having  a 
little  deal  with  the  athletic  club  and  Mr.  Boatright;  the 
cashier  told  him  if  he  wanted  any  money  on  his  letter  of 
credit  he  could  get  it.  He  asked  the  cashier  if  Mr.  Boat- 
right  was  a  reliable  man  and  the  cashier  answered  that 
he  was.  Then,  according  to  the  program  Boatright  had 
given  him,  he  and  Fisher  went  across  the  street  to  the 
barroom  and,  as  instructed  by  Boatright,  plaintiff  asked 
the  barkeeper,  "Have  you  a  sprint  in  town?"  Whereupon 
the  barkeeper  answered  yes,  and  called  up  Boatright  and 
others  and  introduced  them  to  the  plaintiff — plaintiff  and 
Boatright  both  acting  as  if  they  had  not  met  before.  The 
conversation  then  turned  on  the  footrace  and  many  men 
seemed  anxious  to  bet  on  Wasser;  they  all  went  upstairs 
to  what  they  called  the  clubroom  and  then  and  there  was 
some  fine  acting,  manifesting  enthusiasm  to  bet,  which  en- 
thusiasm was  increased  with  some  apparent  intoxication; 
plaintiff  crossed  over  to  the  bank,  drew  money,  returned 
and  put  it  up  in  Boatright 's  hands  as  stakeholder;  the 
money  so  put  up  was  quickly  covered  in  sums  of  five  hun- 
dred dollars  or  more  by  the  apparently  enthusiastic  bet- 
tors on  Wasser,  and  more  money  was  needed  by  plaintiff  to 
cover  the  demands;  he  went  again  to  the  bank  and  drew 
some  of  his  own  money  and  put  it  up  and  it  was  quickly 
covered.  Then  a  seeming  dispute  arose  by  one  man  in- 
sisting that  he  had  put  up  more  money  in  the  hands  of  Boat- 
right  as  stakeholder  than  Boatright  acknowledged,  and  in- 
sisted on  a  count  of  the  money  in  the  stakeholder's  hands; 
the  excitement  appeared  to  be  great;  the  plaintiff  was  given 
quietly  to  understand  that  in  passing  the  money  to  and 
fro  between  the  bank  and  Boatright,  the  stakeholder,  some 
mistake  had  been  made,  and  he  was  three  thousand  dol- 
lars short  on  stake  money,  and  that  the  man  demanding 
a  count  was  a  dangerous  one  to  encounter  when  angry, 
that  bloodshed  was  likely  to  ensue,  and  that  in  the  affray 
all  the  money  in  the  hands  of  the  stakeholder  would  be 
''^^  taken ;  that  the  only  safety  was  for  the  plaintiff  to  draw 
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three  thousand  dollars  more  of  his  own  money  and  put  it 
in  Boatright's  hand,  who  assured  him  positively  that  he 
would  return  it  to  him  as  soon  as  the  race,  which  they  had 
fixed  to  win,  Avas  over.  The  result  was  the  plaintiff  went 
again  to  the  bank,  told  the  cashier,  "We  got  mixed  over 
there  and  the  boys  were  in  trouble,  and  I  would  have  to  draw 
the  other  money.  I  said,  'Do  you  think  those  fellows  are 
all  right?'  He  says,  'Yes,'  and  we  went  to  work  and  fixed 
up  a  draft."  Plaintiff  then  drew  three  thousand  dollars 
more  of  his  own  money,  went  back  to  the  saloon  and 
gave  it  to  Boatright;  then  the  storm  subsided,  they  all  went 
to  the  park,  the  race  was  run,  and  the  man  that  plaintiff  bet 
on  was  beaten.  Plaintiff  demanded  his  money  of  Boatright, 
but  the  latter  said  he  was  only  a  stakeholder,  had  no  con- 
trol of  it,  that  he  was  a  ruined  man — had  disgraced  his  old 
father  and  would  have  to  leave  the  country.  He  told  the 
plaintiff  that  there  was  one  way  in  which  he  could  get 
even ;  that  was  to  go  back  to  Oklahoma  and  find  wealthy 
cattlemen  there  whom  he  could  inveigle  into  the  same  trap 
in  which  he  had  been  caught,  and  they  would  give  him 
forty  per  cent  of  the  booty,  but  plaintiff  declined  the  pro- 
posal. Plaintiff  got  home  the  next  evening  and  the  fol- 
lowing morning  went  to  the  bank  on  which  he  had  drawn, 
in  hopes  to  stop  the  payment  of  his  checks,  but  it  was  too 
late;  they  had  been  forwarded  immediately  from  Webb 
City,  and  were  presented  and  paid  the  day  before  plaintiff 
arrived. 

The  evidence  shows  that  this  Buckfoot  gang  had  been 
engaged  in  practices  of  this  kind  for  years,  and  this  bank 
and  its  cashier  had  allowed  it  to  be  used  to  the  extent  at 
least  that  it  was  used  in  this  instance,  giving  the  gang, 
to  strangers,  the  appearance  of  being  backed  by  a  respecta- 
ble financial  institution.  The  testimony  is  quite  volumi- 
nous in  its  history  of  these  nefarious  practices  running 
through  several  years  before  this  plaintiff  was  victimized, 
and  it  tends  to  show  that  in  all  the  cases  the  defendant  bank 
and  its  officers  had  "^^^  such  connection  with  the  transac- 
tions that  they  could  not  have  helped  knowing  the  na- 
ture of  the  practices  and  knowing  that  when  the  plaintiff 
presented  his  letter  of  credit  and  when  he  drew  his  checks 
he  was  going  to  be  robbed  of  his  money. 

One  of  the  cases  growing  out  of  these  practices  was  tried 
in    the    United    States    circuit   court,    southwestern    division 
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of  Missouri,  where  the  evidence  on  this  point  was  prac- 
tically the  same  as  in  the  case  before  us:  Wright  v.  Stewart, 
130  Fed.  905.  In  that  case  Judge  Phillips,  in  a  summary 
of  the  evidence,  shows  the  conduct  of  this  gang  for  years 
in  such  a  light  as  to  make  it  a  matter  of  astonishment  that 
it  could  be  tolerated  for  so  long  a  period  in  a  civilized  com- 
munity. 

Coming  back  now  to  the  law  question  in  the  case,  and 
considering  it  in  its  application  to  the  particular  facts  we 
are  dealing  with,  does  public  policy  require  us  to  turn 
this  plaintiff  away  because  he  was,  in  the  single  transac- 
tion in  question,  as  guilty  as  the  men  who  defrauded  him? 
Will  it  contravene  good  morals  or  degrade  the  courts  if  we 
listen  to  this  plaintiff  with  his  confession  of  guilty  purpose, 
and  if,  notwithstanding  his  guilt,  we  give  judgment  in  his 
favor  against  this  gang  of  bad  men  who  had  been  preying 
upon  the  community  for  years  and  who  by  playing  upon  this 
man's  cupidity  had  tempted  him  beyond  his  power  to  resist? 
Will  we  promote  good  morals  to  say  to  this  gang  and 
their  friends  and  abettors,  "You  have  so  debauched  and 
degraded  your  victim  that  the  law  will  not  touch  him  or 
hear  his  complaint;  therefore  you  may  go  free,  keep  what 
you  took  from  him,  and  look  out  for  another  victim"? 

Before  answering  these  questions  we  ought  to  consider 
the  spirit  rather  than  the  letter  of  the  law,  and  keep  in 
view  the  purpose  it  was  designed  to  accomplish.  Whilst 
the  principles  on  which  this  law  is  founded  are  never  to  be 
violated  and  the  purpose  of  the  law  is  never  to  be  defeated, 
yet,  in  its  application  to  the  facts  of  a  '^^^  given  case,  courts 
are  not  circumscribed  by  inflexible  rules,  but  exercise  a 
large  judicial  discretion.  The  doctrine  has  several  times 
been  before  this  court  and  has  been  considered  in  that  light. 

In  Kitchen  v.  Greenabaum,  61  Mo.  110,  the  plaintiff  owned 
a  lottery  ticket  which  had  drawn  a  prize  of  six  hundred 
dollars,  a  fact  known  to  defendant,  but  unknown  to  plain- 
tiff ;  defendant  deceived  the  plaintiff  by  telling  him  his  ticket 
had  not  drawn  that  prize,  and  having  induced  the  plain- 
tiff to  believe  that  his  ticket  was  of  little,  if  any,  value, 
bought  it  of  him  for  five  dollars,  and  collected  the  six  hun- 
dred dollar  prize.  The  court  held  that  the  plaintiff  could 
not  recover  because  he  was  guilty  himself  of  violating  the 
law  in  buying  the  lottery  ticket.  In  the  opinion,  after 
quoting  the  maxim,  "In  pari  delicto,  potior  est  conditio  de- 
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fendentis  et  possidentis,"  as  containing  the  law  of  the  case, 
the  court,  per  Sherwood,  J.,  said  that  the  maxim  was  not 
of  universal  application,  and  as  an  example  of  the  excep- 
tions he  said:  "Where  the  parties  to  the  transaction,  al- 
though concurring  in  the  illegal  act,  are  regarded  as  not 
equally  guilty,  in  consequence  of  fraud,  oppression,  imposi- 
tion or  hardship,  practiced  by  one  party  upon  the  other, 
thereby  obtaining  an  unconscionable  advantage.  Under 
such  circumstances,  courts  of  equity  have  not  hesitated  to 
interfere  in  behalf  of  the  less  guilty  party,  and  against 
the  chief  mover  in  the  unlawful  enterprise."  The  writer 
of  that  opinion  then  proceeds  to  say  arguendo  that  the  ex- 
ceptions do  not  apply  to  a  case  involving  moral  turpitude, 
but  only  to  an  act  malum  prohibitum. 

In  Green  v.  Corrigan,  87  Mo.  359,  plaintiff  claiming  to 
have  been  a  partner  of  deffendant  in  a  certain  contract 
with  a  waterworks  company  under  which  the  works  were 
built,  sued  to  recover  his  share  of  the  profits;  it  turned  out 
in  the  evidence  that  the  plaintiff  was  the  attorney  of  the 
waterworks  company,  and  was  intrusted  by  his  client  to  fix; 
the  price  to  be  agreed  on  for  ''^^  the  work,  and  without  his 
client's  knowledge  made  the  contract  with  defendant  for 
a  share  of  the  profits.  There  was  a  case  of  moral  turpi- 
tude, yet  the  court  held  that  the  defendant  was  not  equally 
guilty  with  the  plaintiff,  and  therefore  he  was  allowed  to 
plead  the  illegality  of  the  contract  in  his  defense  and  there- 
by defeat  the  recovery. 

What  was  said  in  the  opinion  in  Kitchen  v.  Greena- 
baum,  61  ]Mo.  110,  correctly  expressed  the  law  of  that  case, 
but  what  was  there  said  in  reference  to  the  distinction  be- 
tween a  transaction  that  was  only  malum  prohibitum  and 
one  that  was  malum  in  se  was  not  necessary  to  the  decision 
because  there  was  no  (lucstion  of  tliat   kind  in  the   case. 

In  Green  v.  Corrigan,  87  Mo.  359,  which,  as  we  have  seen, 
involved  a  transaction  malum  in  se  and  in  wliich  the  de- 
fendant was  allowed  to  plead  the  illegal  contract  and  es- 
cape liability  on  the  ground  that  the  plaintiff  was  more 
guilty  than  he,  the  decision  in  Kitdion  v.  Greenahaum.  61 
Mo.  110,  was  referred  to  and  apjn-oved ;  evidently,  how- 
ever, what  was  said  in  the  former  ease  apparently  limiting 
the  exception  to  the  rule  to  acts  mala  prohibita  was  regarded 
as  obiter. 
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There  are  other  decisions  of  this  court  on  this  subject 
cited  in  the  briefs  (Poston  v,  Balch,  69  Mo.  115;  William- 
son V.  Baley,  78  ^lo.  636;  Sprague  v.  Rooney,  104  Mo.  349, 
16  S.  W.  505;  Bell  v.  Campbell,  123  Mo.  1,  45  Am.  St.  Rep. 
505,  25  S.  W.  359;  Ilaggerty  v.  St.  Louis  etc.  Storage  Co., 
143  Mo.  238,  65  Am.  St.  Rep.  647,  44  S.  W.  1114,  40  L.  R. 
A.  151)  ;  but  it  would  render  this  opinion  too  long  to  dis- 
cuss them.  In  all  of  those  decisions  this  court  has  treated 
the  law  of  this  subject  on  the  principle  that  it  is  designed 
to  promote  public  morals  and  the  public  good.  Courts  treat 
the  less  flexible  statute  of  frauds  as  designed  to  prevent 
fraud  and  refuse  to  apply  it  when  to  do  so  would  promote 
fraud.  So  with  this  rule  of  law ;  it  should  never  be  applied 
when  to  do  so  would  be  detrimental  to  public  morals. 

This  is  the  vie.w  of  the  most  distinguished  law-writers. 
In  1  Story's  Equity  Jurisprudence,  thirteenth  edition,  sec- 
tion 300,  it  is  said:  "And  indeed  in  cases  where  both  par- 
ties are  in  delicto,  "^^^  concurring  in  an  illegal  act,  it  does 
not  always  follow  that  they  stand  in  pari  delicto ;  for  there 
may  be,  and    often    are,    very    different    degrees    in    their 

guilt And  besides,  there  may  be  on  the  part  of  the 

court  itself  a  necessity  of  supporting  the  public  interests 
or  public  policy  in  many  cases,  however  reprehensible  the 
acts  of  the  parties  may  be."  Was  there  ever  a  better  op- 
portunity for  a  court  to  punish  the  flagrantly  guilty  and 
set  a  wholesome  example  before  the  community  than  is  af- 
forded in  this  case?  It  may  be  difficult  to  apply  the  crimi- 
nal law  to  such  men,  but  sometimes  requiring  them  by  a 
civil  suit  to  make  good  the  losses  that  they  have  caused, 
or  helped  others  to  cause,  is  a  better  punishment  than  the 
prison  affords. 

In  2  Pomeroy's  Equity  Jurisprudence,  third  edition,  sec- 
tion 940,  after  stating  the  general  rule  that  no  action  arises, 
in  law  or  in  equity,  from  an  illegal  contract,  the  author 
says:  "The  rule  has  sometimes  been  laid  down  as  though 
it  were  equally  universal,  that  where  the  parties  are  in 
pari  delicto,  no  affirmative  relief  of  any  kind  will  be  given 
to  one  against  the  other.  This  doctrine,  though  true  in 
the  main,  is  subject  to  limitations  and  exceptions  which  it 
is  the  special  object  of  the  present  inquiry  to  determine." 
Then  in  section  942  he  says:  "Lastly,  when  the  contract  is 
illegal,  so  that  both  parties  are  to  some  extent  involved  in 
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the  illegality — in  some  degree  affected  with  the  unlawful 
taint — but  are  not  in  pari  delicto — that  is  both  have  not 
with  the  same  knowledge,  willingness  and  wrongful  in- 
tent, engaged  in  the  transaction,  or  the  undertakings  of 
each  are  not  equally  blameworthy Such  an  inequal- 
ity of  condition  exists  so  that  relief  may  be  given  to  the 
more  innocent  party  in  two  distinct  classes  of  eases:  1.  It 
exists  where  the  contract  is  intrinsically  illegal,  and  is  of 
such  a  nature  that  the  undertakings  or  stipulations  of  each, 
if  considered  by  themselves  alone,  would  show  the  parties 
equally  in  fault,  but  there  are  collateral  and  incidental  cir- 
cumstances attending  the  transaction,  and  "^^"^  affecting  the 
relations  of  the  two  parties,  which  render  one  of  them 
comparatively  free  from  fault." 

If  the  case  at  bar  disclosed  but  one  transaction,  if  we 
should  shut  our  eyes  to  the  other  transactions  of  like  char- 
acter that  distinguished  the  history  of  this  Buckfoot  gang, 
if  our  whole  attention  was  confined  to  the  scheme  en- 
tered into  by  the  plaintiff  with  Wasser  and  Fisher  in  Okla- 
homa and  the  denouement  at  Webb  City,  we  could  not 
say  that  one  was  less  guilty  than  the  other;  it  was  a  scheme 
of  dishonest  purpose  and  there  is  no  justification  or  pal- 
liation of  it,  and  if  there  was  nothing  else  in  the  case  to 
make  the  offense  of  one  more  enormous  than  the  other, 
we  would  not  listen  for  a  moment  to  the  plaintiff's  prayer 
for  relief,  and  if  we  do  listen  to  him  and  grant  him  what 
he  asks,  it  is  not  through  any  consideration  of  wrongs 
suffered  by  him,  but  in  tender  consideration  for  the  wel- 
fare of  that  community  whose  laws  have  been  defied,  and 
whose  public  morals  have  been  shocked  by  this  gang  of 
bad  men  and  to  bring  them  to  the  bar  of  justice. 

The  learned  law-writer  whose  text  we  have  last  above 
quoted,  in  section  941,  says:  "To  the  foregoing  rules  there 
is  an  important  limitation.  Even  where  the  contracting  par- 
ties are  in  pari  delicto,  the  courts  may  interfere  from  mo- 
tives of  public  policy.  Whenever  public  policy  is  con- 
sidered as  advanced  by  allowing  eitlier  party  to  sue  for 
relief  against  the  transaction,  then  relief  is  given  to  him." 
In  the  case  before  us  we  hold  that  public  polic}^  is  advanced 
by  allowing  the  plaintiff  to  recover  the  money  of  which 
he  was  defrauded. 

2.  There  is  no  evidence  that  Boatright  or  any  of  his 
gang  divided  the  money  obtained  from  the  plaintiff  with 


720  American  State  Reports,  Vol.  113.     [Missouri, 

bank  or  its  officers.  If  such  was  the  fact  it  would,  in  the 
very  nature  of  the  case,  be  out  of  the  power  of  the  plaintiff 
to  prove  it.  But  the  evidence  tends  to  show  that  the  of- 
ficers of  the  bank  knew  the  business  '^^^  these  men  were 
engaged  in,  kncAV  their  methods  of  enticing  strangers  into 
their  net  and  fleecing  them,  yet,  knowing  all  this,  lent  to 
the  gang  the  appearance  of  respectability  that  the  backing 
of  a  banking  institution  afforded.  With  this  knowledge 
they  allowed  their  bank  to  be  used  to  effect  the  exchange 
and  transference  of  money.  If  they  got  nothing  more  out 
of  it  than  the  exchange  and  the  incidental  bank  use  of 
the  deposits,  they  assisted  bad  men  to  do  a  bad  deed  for  a 
small  consideration. 

We  attach  no  importance  to  the  fact  that  the  cashier 
assured  the  plaintiff  that  Boatright  and  his  associates  were 
honorable  men ;  because  before  the  plaintiff  went  to  the 
bank  he  knew  from  the  transaction  he  himself  had  had  with 
these  men  and  the  scheme  they  had  entered  into  with 
him  that  they  were  dishonest  men,  and  therefore  the  banker 
could  only  enlighten  him  as  to  their  financial  ability,  unless 
perchance  his  inquiry  was  to  learn  if  they  possessed  that 
quality  which  the  learned  counsel  for  appellant  in  their 
brief  designate  as  "honor  among  thieves,"  a  quality  which 
the  law  does  not  recognize.  It  is  not,  therefore,  on  the 
theory  the  plaintiff  trusted  in  the  assurance  given  him  by 
the  cashier  that  these  men  were  worthy  of  confidence,  but 
because  of  the  actual  aid  the  bank,  with  knowledge  of  the 
facts,  rendered  this  gang  in  fleecing  the  plaintiff. 

3.  There  were  a  number  of  other  similar  transactions  that 
had  previously  occurred  in  which  the  evidence  tended  to 
show  that  the  bank  allowed  itself  to  be  used  to  aid  these 
men  and  of  which  it  was  notified  by  the  victims  as  soon  as 
they  realized  the  fraud,  which  unfortunately  for  them,  as  it 
was  also  for  this  victim,  owing  to  the  expedition  with  which 
the  checks  had  been  forwarded  by  the  bank  for  collection, 
was  .just  too  late  to  vstop  payment  of  the  checks.  It  is  urged 
for  appellants  that  the  introduction  of  evidence  relating  to 
other  previous  transactions  of  like  character  was  erroneous. 
"^^^  That  testimony  bore  directly  on  the  issue  respecting  the 
knowledge  of  the  bank  officers  of  the  methods  and  course 
of  conduct  of  these  men.  and  it  points  to  the  fact  that  when 
the  bank  cashed  the  plaintiff's  checks,  gave  him  the  money 
and  rushed  the  checks  off  for  collection,  its  cashier  knew. 
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or  had  every  reason  to  believe,  that  that  was  then  presently 
going  to  occur  which  directly  afterward  in  fact  did  occur. 

Some  of  the  other  similar  transactions  shown  in  the  evi- 
dence occurred  after  the  one  in  question  in  this  case,  and 
it  was  insisted  that  because  they  were  of  subsequent  oc- 
currence it  was  error  to  receive  the  evidence.  There  is  some 
plausibility  in  that  objection,  but  the  evidence  as  affecting 
the  issues  in  this  case  is  not  to  be  condemned  as  illegal 
by  reason  of  what  this  court  said  in  State  v.  Boatright,  182 
Mo.  33,  81  S.  W.  450,  on  which  appellant  relies.  In  that 
case  Boatright,  Ellis  and  Brumley,  three  of  the  gang,  to- 
gether with  Stewart,  the  cashier  of  the  bank,  were  indicted 
for  grand  larceny;  a  severance  and  change  of  venue  were 
granted,  Boatright,  Ellis  and  Brumley 's  case  was  sent  to 
Lawrence  county,  and  Stewart's  to  Barton  county.  The 
three  former  were  convicted  and  sentenced  to  a  term  in 
the  penitentiary  and  the  cause  came  here  on  their  appeal. 
The  evidence  showed  that  the  injured  man  in  that  case 
had  voluntarily  deposited  the  money  in  the  bank.  This 
court  said:  "The  first  and  most  serious  difficulty  we  en- 
counter on  this  record  is  whether  there  was  any  evidence 
of  a  taking  and  asportation  by  these  three  defendants  of 
the  money  alleged  to  have  been  deposited  by  Griffith  with 
Stewart,  or  the  bank  of  which  he  was  cashier."  Then  the 
court  said  that  since  Griffith  voluntarily  deposited  the 
money  in  the  bank  there  was  no  trespass,  and  that  there 
was  no  evidence  that  the  bank's  possession  was  changed  by 
turning  the  money  over  to  these  three  defendants.  So  it 
was  as  bearing  on  the  question  of  the  taking  and  carrying 
away  by  the  three  "^^"^  defendants  of  the  money  deposited 
in  the  bank  that  this  court  held  that  the  evidence  of  other 
transactions  of  similar  character  was  not  admissible,  but  we 
have  no  such  narrow  issue  here.  Here  the  charge  is  that 
Boatright  and  his  associates  obtained  the  plaintiff's  money 
by  fraud,  and  that  the  bank  and  its  cashier  aided  them. 
Evidence  of  similar  transactions  preceding  and  following 
the  one  in  suit  in  such  regular  course  as  to  show  a  con- 
certed plan  and  an  established  scheme  to  inveigle  and  de- 
fraud the  unwary  is  competent,  because  it  tends  to  show 
the  unlawful  association  and  the  fraudulent  course  of  busi- 
ness. And  in  this  case  it  tends  to  show  tliat  the  bank 
through  its  officers  knew  the  character  of  transactions  their 
codefendants  were  practicing,  and  it  throws  light  on  their 
Am.  St.  Rep.,  Vol.   113— 4G 
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motive  and  their  plea  of  innocent  banking  in  this  transac- 
tion when  it  shows  that  after  they  knew  that  this  plaintiff 
had  been  foully  dealt  with  they  went  on  in  an  even  course 
dealing  with  these  men  and  aiding  them  to  victimize  others 
in  the  same  way.  The  testimony  also  bears  on  the  ques- 
tion of  public  policy  which  we  have  above  discussed.  In 
the  brief  for  respondent  will  be  found  a  collection  of  au- 
thorities which  sustain  the  ruling  of  the  trial  court  in  ad- 
mitting this  evidence. 

4.  There  is  a  good  deal  of  discussion  in  the  briefs  as  to 
the  name  to  be  given  to  the  cause  of  action  stated  in  the 
petition,  whether  we  should  call  it  a  suit  under  section  3424 
of  the  Revised  Statutes  of  1899,  to  recover  money  lost  in 
gambling,  or  one  at  common  law  for  money  obtained  through 
fraud  and  deceit,  or  money  obtained  by  defendants  in  the 
perpetration  of  a  crime  under  section  2390  of  the  Revised 
Statutes  of  1899. 

The  petition  states  in  substance  that  the  defendants  Boat- 
right  and  others  had,  prior  to  the  grievance  complained  of, 
conspired  to  have  what  it  calls  fake  footraces  run  at  Webb 
City,  on  which  strangers  were  enticed  to  bet,  and  that  the 
races  were  so  fixed  in  advance  '"**  that  whichever  one  of 
the  racers  a  stranger  should  bet  on  was  sure  to  lose,  that 
schemes  to  entice  strangers  were  devised,  and  that  plaintiff 
was  caught  in  one  of  these  schemes  and  inveigled  into  put- 
ting six  thousand  dollars  into  the  hands  of  Boatright  as 
stakeholder  on  what  plaintiff  supposed  was  a  race,  with 
the  result  that  the  man  he  bet  on,  who  was  one  of  the  con- 
spirators, was  beaten  in  the  race,  as  it  was  previously  agreed 
between  him  and  his  co-conspirators  he  would  be,  and  so 
plaintiff  lost  his  money,  and  that  the  defendants,  the  Ex- 
change Bank  and  J.  P.  Stewart,  aided  and  abetted  Boat- 
right  and  his  gang  in  perpetrating  the  fraud. 

If  the  petition  was  intended  to  state  a  cause  of  action 
under  section  3424  as  for  money  lost  at  gambling,  there  is 
a  good  deal  more  of  it  than  necessary.  Fraud  or  unfair- 
ness in  the  game  is  not  essential  to  the  right  of  action  given 
by  that  statute ;  and,  on  the  other  hand,  if  there  was  no  such 
statute,  the  petition  states  a  right  of  action  at  common  law 
— that  is,  that  defendants  Boatright  and  others  obtained 
the  plaintiff's  money  by  a  fraudulent  scheme  in  which  they 
were  assisted  by  the  bank  and  its  cashier  Stewart.  That 
is  what  the  petition  means. 
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5.  Appellants  contend  that  since  the  case  was  submitted 
to  the  jury  on  the  theory  that  it  was  an  action  for  fraud 
and  deceit,  the  bank  and  its  cashier  cannot  be  held  on 
the  evidence  tending  to  show  that  they  represented  to  the 
plaintiff  that  Boatright  and  his  associates  were  honorable 
men  and  worthy  of  trust,  because  they  say  the  plaintiff 
knew  to  the  contrary,  and  therefore  could  not  have  been 
misled  thereby  to  his  disadvantage. 

We  have  already  said  that  we  attach  no  importance  to 
that  evidence,  and  it  is  not  on  that  theory  that  we  hold 
appellants  liable,  but  because  the  evidence  tends  to  show 
that  they  lent  their  influence  and  gave  material  '^  aid 
to  assist  Boatright  and  the  others  in  doing  what  they  did, 
well  knowing  their  scheme.  If  that  is  so,  then  they  are 
liable  as  participating  in  the  fraud  committed  by  Boatright 
and  his  crew. 

6.  Appellants  complain  that  the  instructions  given  at  the 
request  of  the  plaintiff  assume  that  whatever  defendant 
Stewart,  the  cashier,  did,  rendered  not  only  himself  but 
the  bank  also  liable. 

The  instructions  are  to  the  effect  that,  if  the  plaintiff 
was  defrauded,  in  the  manner  hereinbefore  indicated,  by 
Boatright  and  the  others,  and  the  cashier  of  the  bank  knew 
their  scheme  and  assisted  them  in  the  manner  indicated 
to  operate  it,  he  and  the  bank  were  both  liable.  There  is 
nothing  wrong  in  the  instructions  in  that  respect.  The 
aid  given,  according  to  the  evidence,  was  the  aid  of  the 
bank;  it  was  banking  business,  first  receiving  the  money 
which  Boatright  gave  plaintiff  with  which  to  open  the 
account,  then  cashing  the  checks  covering  not  only  that 
money  but  also  six  thousand  dollars  of  plaintiff's  money 
besides,  and  rushing  the  checks  off  for  quick  collection, 
knowing  all  the  while,  as  the  evidence  tended  to  show 
and  as  the  instructions  required  the  jury  to  believe  before 
they  could  hold  appellants  liable,  that  plaintiff  was  put- 
ting his  money  into  the  hands  of  men  who  wore  deceiving 
him.  In  that  matter  defendant  Stewart  acted  ex  ofTieio; 
he  was  pro  hac  vice  the  bank,  and  whilst  he  cannot  take 
refuge  in  the  corporation  to  avoid  his  own  personal  lia- 
bility, yet  his  act  was  the  act  of  the  bank,  and  it,  too.  is 
liable:  National  Bank  v.  Graham,  100  U.  S.  699,  25  L.  ed. 
750.  "We  are  not  now  dealing  with  a  bank  where  there  are 
innocent  stockholders  to  suffer;  this  bank  was  owned  and 
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managed  by  the  three  Stewarts,  two  brothers  and  a  cousin, 
and  if  the  plaintiff's  testimony  is  true,  they  all  had  knowl- 
edge of  the  Buckfoot  gang  and  their  practices. 

730  ^g  have  been  favored  with  very  able  briefs  by  the 
learned  counsel  on  both  sides  of  this  controversy,  and  we 
are  tempted  to  refer  to  many  of  the  cases  cited  and  discuss 
them,  but  it  would  make  this  opinion  too  long. 

We  find  no  error  in  the  record.     The  judgment  is  affirmed. 

All  concur. 
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II.  Where  Fault  not  Equal. 

a.  Where  the    Transaction  Violates  a  Bule  Made  for  the  Pro- 
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IV.  Public  Policy,  735. 

I.    In  General. 
Where  the  parties  to  an  unlawful  contract  or  enterprise  engage  in 
it  with  equal  knowledge  and  equal  willingness  and  the  same  fraudu- 
lent intent,  and  the  contract  or  enterprise  has  been  executed  (Ander- 
son's Admr.  v.  Merideth,  82  Ky.  564),  no  party  to  it  will  be  given 
any  relief  in  a  court   of  justice  in  respect   to   any  matter  directly 
connected  with  it,   either  to   recover  back   money   or   other   property 
paid  or  given  under  it,  or  to  reform  a  deed  or  other  writing,  or  to 
collect  damages  for  any  breach  of  it,  but  such  court  will  leave  them 
where  it  finds  them:   Stansfield  v.  Kunz,  62  Kan.   797,  64  Pac.  614 
Tyler  v.  Carlisle,  79  Me.  210,  1  Am.  St.  Ecp.  301,  9  Atl.  356;  Inhab 
itants  of  Worcester  v.  Eaton,  11  Mass.  368;   White  v.  Franklin  Bank 
22   Pick.   181;    Bowditch   v.   New   England   Mut.   Ins.   Co.,   141   Mass 
292,  55  Am.  Rep.  474,  4  N.  E.  798;   Kitchen  v.  Greenabaum,  61  Mo 
110;    Ellicott   V.   Chamberlain,   38   N.   J.    Eq.    604,   48   Am.    Rep.    327 
affirming  37  N.  J.  Eq.  470;  Ford  v.  Harrington,  16  N.  Y.  285;  Free 
love  v.  Cole,  41  Barb.  318;  Farrow  v.  Holland  Trust  Co.,  74  Hun,  585 
26  N.  Y.  Supp.   502;  Phillips  v.  Thorp,   10  Or.  494;   Stewart  v.  Par 
nell,  147  Pa.  523,  23  Atl.  838;  Hukill  v.  Yoder,  189  Pa.  233,  42  Atl 
122;  Bearden  v.  Jones  (Tenn.  Ch.),  48  S.  W.  88;  Beer  v.  Landman,  88 
Tex.  450,  31  S.  W.  805,  reversing  (Tex.  Civ.  App.),  30  S.  W.  64,  726. 
Thus  a  bill  filed  by  an  administrator  of  a  decedent  to  recover  certain 
stock  that  decedent  had  given  the  defendant  in  consideration  of  her 
living   with    him   as   his   mistress,   is   properly   dismissed    with    costs: 
Brindley  v.  Lawton,  53  N.  J.  Eq.  259,  31  Atl.  394.     And  a  court  of 
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equity  will  not  order  a  note  and  the  assignment  thereof,  such  note 
having  been  given  in  settlement  of  a  gambling  transaction  on  the 
board  of  trade,  to  be  delivered  up  and  canceled  at  the  instance  of 
the  maker,  but  will  leave  the  parties  where  it  found  them:  Smith 
V.  Kammerer,  152  Pa.  98,  25  Atl.  165. 

Likewise  where  an  unlawful  contract  is  executed  only  on  one  side, 
a  court  of  justice  will  not  entertain  an  action  to  enforce  it  against 
the  other  party:  Clarke  v.  Brown,  77  Ga.  606,  4  Am.  St.  Rep.  98; 
Jones'  Admr.  v.  Jenkins,  83  Ky.  391;  Ellicott  v.  Chamberlain,  38 
N.  J.  Eq.  604,  48  Am.  Rep.  327,  affirming  37  N.  J.  Eq.  470;  Gilliam 
V.  Brown,  43  Miss.  641;  Crosier  v.  Acer,  7  Paige,  137. 

In  explanation  of  this  rule  of  pari  delicto,  the  court,  in  Phillips 
V.  Thorp,  10  Or.  494,  said:  "When  the  defense,  as  in  this  case,  is 
illegality,  it  is  allowed  upon  grounds  of  public  policy,  and  not  out 
of  any  regard  for  the  rights  or  interests  of  the  objecting  party. 
Although  it  may  be  unjust  between  the  parties,  when  one  is  in  the 
enjoyment  of  the  fruits  of  the  agreement,  to  set  up  the  illegality, 
the  law  sustains  it  out  of  consideration  for  the  interests  and  welfare 
of  society.  It  may  be,  as  argued,  that  the  objection  comes  with  a 
bad  grace  from  him  who  has  reaped  the  benefit  of  the  agreement,  but 
on  this  subject,  in  Holman  v.  Johnson,  Cowp.  341,  Lord  Mansfield 
said:  'The  objection  that  a  contract  is  immoral  or  illegal  as  between 
plaintiffs  and  defendants  sounds  at  all  times  very  ill  in  the  mouth  of 
the  latter.  It  is  not  for  his  sake,  however,  the  objection  is  allowed, 
but  it  is  founded  in  general  principles  of  policy  which  the  defendant 
has  the  advantage  of,  contrary  to  the  real  justice  between  defendant 
and  plaintiff — by  accident,  if  I  may  say  so.  The  principle  of  public 
policy  is,  ex  dolo  malo  non  oritur  actio.  No  court  will  lends  its  aid 
to  a  man  who  founds  his  cause  of  action  upon  an  immoral  or  illegal 
act.'  " 

In  explanation  of  certain  decisions  which  apparently  override  this 
principle,  the  court,  in  Beer  v.  Landman,  88  Tex.  450,  31  S.  W.  805, 
says:  "We  are  not  unmindful  of  the  fact  that  there  are  cases  hold- 
ing that  money  paid  on,  or  collaterals  delivered  as  security  for,  gam- 
ing debts,  may  be  recovered,  but  we  think  it  will  be  found  that  these 
cases  do  not  conflict  with  the  principles  announced  above,  but  are 
based  upon  statutes  declaring  void  any  notes  given,  or  transfers 
made,  of  collaterals  to  secure  gaming  debts;  some  of  the  statutes 
have  gone  so  far  in  attempting  to  suppress  gaming  as  to  provide 
for  a  recovery  in  such  cases In  so  far  as  these  cases  may  ap- 
pear to  be  based  upon  the  proposition  that  a  court  of  equity,  in- 
dependent of  statute,  has  any  more  power  to  allow  a  recovery  in 
gaming  cases  than  it  has  in  other  unlawful  transactions  where  the 
parties  are  in  pari  delicto,  we  do  not  think  they  are  based  upon 
sound  reasoning." 

The  foregoing  points,  in  addition  to  the  cases  above  cited,  have 
also  been  sustained  by  very  many  other  decisions,  among  which  might 
be  mentioned  Patten  v.  Gilmer,  42  Ala.  548,  94  Am.  Dec.  665;  Thorn- 
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hill  V.  O'Rear,  108  Ala.  299,  19  South.  382,  31  L.  R.  A.  792;  Edwards 
V.  Handle,  63  Ark.  318,  58  Am.  St.  Rep.  108,  38  S.  W.  343,  36  L.  R.  A. 
174;  Branham  v,  Stallings,  21  Colo.  211,  40  Pac.  396,  52  Am.  St.  Rep. 
213;  Wallace  v.  Cannon,  38  Ga.  199,  95  Am.  Dec.  385;  Garrison  v. 
Burns,  98  Ga.  762,  26  S.  E.  471;  Corapton  v.  Bunker  Hill  Bank,  96 
m.  301,  36  Am.  Rep.  147;  Gunderson  v.  Richardson,  56  Iowa,  56, 
41  Am.  Rep.  81,  8  N.  W.  683;  Smith  v.  Richmond,  114  Ky.  303,  102 
Am.  St.  Rep.  283,  70  S.  W.  846,  24  Ky.  Law  Rep.  1117;  Jameson  v. 
Carpenter,  68  N.  H.  62,  36  Atl.  554;  Hope  v.  Linden  Park  Blood 
Horse  Assn.,  58  N.  J.  L.  627,  55  Am.  St.  Rep.  614,  34  Atl.  1070; 
Johnson  v.  Hulings,  103  Pa.  498,  49  Am.  Rep.  131;  Dixon  v.  Olmstead, 
9  Vt.  310,  31  Am.  Dec.  629;  Buck  v.  Albee,  26  Vt.  184,  62  Am.  Dec. 
564. 

But  where  "an  unlawful  contract  or  enterprise  remains  unexe- 
cuted 80  far  as  the  unlawful  acts  contemplated  thereby  are  concerned, 
a  court  of  justice  will  uphold  a  rescission  and  enforce  a  recovery  of 
money  or  other  property  already  transferred  thereunder.  In  Tyler 
V.  Carlisle,  79  Me.  210,  1  Am.  St.  Rep.  301,  9  Atl.  356,  the  court, 
referring  to  a  case  of  an  action  brought  to  recover  money  loaned 
for  the  express  purpose  of  promoting  the  design  of  the  borrower 
to  use  it  in  gambling,  but  not  actually  used  for  illegal  purposes, 
said:  "In  minor  offenses,  the  locus  penitentiae  continues  until  the 
money  had  been  actually  converted  to  the  illegal  use.  The  law  en- 
courages a  repudiation  of  the  illegal  contract,  even  by  a  guilty  par- 
ticipator, as  long  as  it  remains  an  executory  contract,  or  the  illegal 
purpose  has  not  been  put  in  operation.  The  lender  can  cease  his 
own  criminal  design,  and  reclaim  his  money.  'The  reason  is  ...  . 
the  plaintiff's  claim  is  not  to  enforce  but  to  repudiate  an  illegal 
contract.'  ....  The  object  of  the  law  is  to  protect  the  public — 
.not  the  parties.  'It  best  comports  with  public  policy  to  arrest  the 
illegal  transaction  before  it  is  consummated.'  "  In  Clarke  v.  Brown, 
77  Ga.  606,  4  Am.  St.  Rep.  98,  where  a  principal  sued  to  recover 
money  he  deposited  with  his  agents  to  purchase  futures,  but  which 
was  not  used  for  that  purpose,  the  court  said:  "The  agents  cannot 
set  up  the  illegal  contract,  because  they  made  it  and  got  a  consid- 
eration for  using  the  money  illegally,  and  are  particeps  criminis. 
Just  as  if  it  had  been  necessary  for  the  plaintiff — the  principal — to 
use  the  illegal  contract  to  recover  the  money,  which  would  have 
been  necessary  had  he  sued  for  the  profits  of  the  venture;  bo  it  is 
illegal  for  the  agents  to  use  it  to  defend  the  suits  for  money  they 
have  belonging  to  the  principal."  And  in  Kahn  v.  Walton,  46  Ohio 
St.  195,  20  N.  E.  203,  the  court  held  that  where  a  party  has  advanced 
money  upon  an  undertaking  or  agreement  to  do  an  act  that  is 
illegal,  immoral,  or  against  public  policy,  at  any  time  before  the 
wrongful  act  is  done,  and  while  the  agreement  or  undertaking  re- 
mains wholly  unexecuted,  but  not  thereafter,  he  may  rescind  the  con- 
tract, prevent  the  act  from  being  done,  and  recover  back. 
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Where  a  contract  is  neither  malum  in  se  nor  malum  prohibitum, 
but  merely  ultra  vires  (being  beyond  the  power  of  the  corporation 
which  was  a  party  to  it),  the  parties  cannot  be  said  to  be  in  pari 
delicto,  for,  in  the  proper  sense  of  the  word,  there  is  no  delictum, 
and  the  principle  of  pari  delicto  does  not  apply:  Maryland  Hospital 
V.  Foreman,  29  Md.  524. 

n.     Where  Fault  not  Equal. 

a.  Where  the  Transaction  Violates  a  Rule  Made  for  the  Pro- 
tection of  One  Party. — In  many  cases  of  illegal  contracts  or  trans- 
actions, however,  the  parties  are  not  deemed  to  be  in  equal  fault, 
since  there  are  degrees  of  crime  and  wrong,  and  in  such  cases  the 
courts  will  give  relief  as  against  the  more  guilty  party:  Roman  v. 
Mali,  42  Md.  513;  Freelove  v.  Cole,  41  Barb.  318,  affirmed  in  41  N.  Y, 
619.  Also,  Pullman  Palace  Car  Co.  v.  Central  Transp.  Co.,  65  Fed. 
158;  Harper  v.  Harper,  85  Ky.  160,  7  Am.  St.  Rep.  583,  3  S.  W.  5, 
8  Ky.  Law  Rep.  820;  White  v.  Franklin  Bank,  22  Pick.  181;  Kitchen 
V.  Greenabaum,  61  Mo.  110.  This  limitation  on  the  rule  of  pari 
delicto  applies  in  all  cases  where  the  mind  of  one  of  the  actors 
in  the  fraud  exercises  an  undue  dominion  over  that  of  the  other: 
Anderson's  Admr.  v.  Merideth,  82  Ky.  564.  Where  the  transaction 
is  in  violation  of  a  law  made  for  the  protection  of  one  party  against 
the  acts  of  the  other,  they  are  not  equally  guilty,  and  the  party 
protected  may  recover:  Scotten  v.  State,  51  Ind.  52;  Gray  v.  Rob- 
erts, 2  A.  K.  Marsh.  208,  12  Am.  Dec.  383.  In  Ferguson  v.  Sutphen, 
8  111.  547,  the  court  says:  "A  statute  may  declare  a  contract  to  be 
void,  and  still  but  one  of  the  parties  be  guilty  of  its  violation. 
Enactments  of  this  character  are  often  made  for  the  purpose  of  pro- 
tecting one  class  of  men  from  the  oppression  and  imposition  of 
another  class  of  men;  and  in  such  cases  the  really  guilty  party  is 
never  allowed  any  relief  under  the  statute,  or  permitted  to  set  up 
the  statute  as  a  defense  to  relief  sought  by  the  otiior  party.  Such  is 
the  case  with  all  laws  which  declare  usurious  contracts  to  be  null 
and  void.  The  lender  is  never  allowed  to  take  advantage  of  the 
statute,  because  he  is  the  guilty  party;  the  borrower  may  do  so, 
because  he  is  not  a  particeps  criminis.  He  is  regarded  as  the  victim 
of  the  usurer,  and  not  in  pari  delicto.  This  principle  applies  to  every 
contract  declared  to  be  void  by  the  statute,  in  the  making  of  wliich 
but  one  of  the  parties  is  in  pari  delicto":  See,  also,  Miller  v. 
Davidson,  8  111.  518,  44  Am.  Dec.  715. 

Thus  the  Kansas  statute  providing  that  a  voiidor  of  letters  patent 
must  make  and  file  a  certain  affidavit  of  the  genuineness  of  the  let- 
ters, otherwise  the  sale  is  void,  is  for  the  benefit  of  the  vendee,  and 
in  cases  of  failure  to  comply  with  the  statute,  the  vendee  is  not  in 
pari  delicto  with  the  vendor,  and  is  not  barred  from  maintaining  an 
action  to  set  aside  the  purchase  and  recover  the  consi<leration: 
Mason  v.  McLeod,  57  Kan.  105,  57  Am.  St.  Rep.  327,  45  Pac.  76,  41 
L.  H.  A.  548.  Where  a  druggist  contracted  to  sell  his  entire  stock 
in    which    was    included    certain    intoxicating    liquors,    and    the    pur- 
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chaser  paid  some  money  on  account  but  did  not  have  a  druggist's 
permit,  by  reason  of  which  fact  it  was  unlawful  for  the  vendor  to 
sell  liquors  to  him  in  bulk,  and  the  statute  penalized  the  vendor  for 
such  a  sale,  but  not  the  purchaser,  the  parties  are  not  in  equal  fault, 
and  the  purchaser  may  recover  back  the  consideration  from  the 
vendor:  Stansfield  v.  Kunz,  62  Kan.  797,  64  Pac.  614,  Under  the 
Kentucky  act  of  1769  against  lotteries,  the  penalty  being  denounced 
only  against  those  who  set  up  the  lottery,  a  person  may  recover  the 
sum  paid  by  him  as  the  purchase  price  of  a  lottery  ticket:  Gray  v. 
Roberts,  2  A.  K.  Marsh.  208,  12  Am.  Dec.  383.  Under  Revised  Stat- 
utes of  the  United  States,  section  5485,  making  it  a  misdemeanor  for 
an  agent  or  attorney  to  receive  more  than  a  certain  fee  for  prose- 
cuting a  claim  for  pension  or  bounty  land,  where  an  attorney  enters 
into  a  contract  with  a  client  for  a  larger  fee  than  so  allowed  and 
actually  collects  the  same,  the  client  may  recover  the  excess  of  the 
fee  from  the  agent  by  suit:  Smart  v.  White,  73  Me.  332,  40  Am. 
Rep.  356.  Where  the  statute  of  Maryland  prohibited  a  bank  from 
lending  its  funds  to  a  director,  and  prescribed  a  penalty  against  a 
director  violating  this  prohibition,  and  the  bank  did  in  fact  lend 
money  to  a  director,  taking  certain  lands  as  security,  the  bank  is 
entitled  to  resort  to  this  security  as  against  the  creditors  of  the 
director:  Lester  v.  Howard  Bank,  33  Md.  558,  3  Am.  Rep.  211,  And 
where  a  Massachusetts  statute  made  it  unlawful  for  a  bank  to  make 
any  contract  for  the  payment  of  money  at  a  certain  future  day  with 
interest,  a  person  paying  money  to  the  bank  and  receiving  such 
contract  may  recover  the  money  back:  White  v.  Franklin  Bank,  22 
Pick.  181. 

In  some  decisions,  however,  the  court  holds  that  where  there  is 
moral  turpitude  on  both  sides,  a  court  of  justice  will  not  undertake 
to  ascertain  the  relative  guilt  of  the  parties:  Pullman  Palace  Car 
Co.  v.  Central  Transp.  Co.,  65  Fed.  158;  White  v.  Franklin  Bank, 
22  Pick.  181;   Kitchen  v.  Greenabaum,  61  Mo.  110. 

b.  Where  Undue  Influence  is  Exercised. — The  doctrine  that  the 
parties  to  an  illegal  transaction  are  not  in  pari  delicto  and  that  the 
less  guilty  may  recover,  is  especially  applicable  where,  although  the 
parties  concur  in  the  illegal  act,  some  fraud,  duress,  oppression,  im- 
position, or  undue  influence  is  practiced  by  one  party  upon  the  other 
so  that  it  appears  that  the  guilt  of  the  latter  is  subordinate  to  that 
of  the  former:  Roman  v.  Mali,  42  Md.  513;  Kitchen  v.  Greenabaum, 
61  Mo.  110.  In  Davidson  v.  Carter,  55  Iowa,  117,  7  N.  W.  466,  where 
a  stronger  mind  took  advantage  of  a  weaker,  and  by  persuasion 
and  influence  procured  the  weaker  to  enter  into  an  unlawful  trans- 
action, the  court  held  that  in  such  case  "the  wrong  then  rests 
chiefly,  if  not  solely,  on  the  person  by  whom  it  was  contrived,  and 
his  confederate  is  regarded  as  the  mere  instrument  for  accom- 
plishing an  end  not  his  own.  If  a  party  should  be  allowed  immunity 
under  such  circumstances,  he  would  be  permitted  to  take  advantage 
of  his  own  wrong  and  reap  a  benefit  from  his  fraud."     So,  where 
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the  surety  on  a  bail  bond  worked  on  the  fears  of  the  person  bailed, 
and  induced  him  to  believe  that  if  he  did  not  flee  the  country  he 
would  be  placed  in  jail  and  perhaps  ultimately  sent  to  the  peniten- 
tiary, and  the  person  bailed  deeded  certain  land  to  the  surety  and 
absconded,  but  the  surety  was  not  required  to  pay  over  the  bail 
money,  and  afterward,  the  charges  being  dismissed,  the  fugitive 
returned,  in  a  suit  by  him  to  recover  the  property,  a  defense  that 
the  parties  were  in  pari  delicto,  in  that  the  transfer  of  the  land 
was  made  with  a  view  to  assist  the  person  bailed  to  flee  from  justice, 
is  not  well  taken:  Baehr  v.  Wolf,  59  111.  470. 

c.  Relations  of  Trust  and  Confidence. — The  existence  or  nonex- 
istence of  confidential  relations  between  the  parties  in  fault  is  a 
strong  element  in  determining  whether  or  not  they  are  in  pari 
delicto.  In  Harper  v.  Harper,  85  Ky.  160,  7  Am.  St.  Eep.  583,  3 
S.  W.  5,  8  Ky.  Law  Rep.  820,  where  a  conveyance  of  her  property 
by  a  mother  to  her  son  in  fraud  of  her  supposed  creditors  who  did 
not  really  exist  was  set  aside,  the  court  said:  "When  a  relation  of 
trust  and  confidence  exists,  the  party  in  whom  it  is  reposed,  and  who 
has  obtained  a  benefit,  should  show  an  undoubted  right  to  it.  The 
onus  is  upon  him  to  make  it  appear  that  the  transaction  was  fair  and 
proper;  and  relief  will  not  be  denied  to  the  one  least  in  fault,  if  he 
has  been  led  into  it  in  violation  of  confidence  and  by  exciting  false 
alarms  or  fear  of  legal  consequences.  If  the  mind  of  one  of  the 
participants  in  the  transaction  exercises  an  undue  influence  over  that 
of  the  other,  whether  by  imposition  or  threats  upon  the  one  side, 
and  confidence  or  weakness  upon  the  other,  equity  will  grant  relief 
to  the  latter.  Even  if  the  party  had  sufficient  capacity  to  contract, 
yet  if,  through  trusting  confidence,  the  other  has  led  him  into  the 
illegal  act,  and  then  imposed  upon  him,  such  relief  will  not  be- 
refused."  To  the  same  effect,  see  Anderson's  Admr.  v.  Merideth,  82 
Ky.  564.  And  in  Barnes  v.  Brown,  32  Mich.  146,  the  court  said  that 
"relief  will  not  be  denied  to  the  party  least  in  fault  against  one 
who  had  led  her  into  the  act  by  a  violation  of  confidence." 

Likewise  where  a  husband,  in  separating  from  his  wife,  gave  her 
a  sum  of  money  and  received  from  her  a  discharge  of  all  claims 
against  him  for  alimony  or  otherwise,  and  subsequently  the  wife 
brought  suit  for  divorce  wherein  her  attorneys,  without  knowledge 
of  this  agreement,  and  without  authorization  from  her,  inserted  a 
demand  for  alimony  and  costs,  and  the  husband,  being  alarmed  at  this 
demand,  requested  a  supposed  friend  to  intercede  with  his  wife,  but 
the  friend,  instead,  advised  the  wife  to  insist  on  the  demand,  and, 
notwithstanding  her  refusal  to  do  so,  reported  to  the  husband  that 
the  wife  would  insist  on  the  demand  and  caused  the  husband  to 
transfer  his  property  to  him  to  avoid  suoh  claim,  in  an  action  by  the 
husband  to  set  aside  such  transfer  the  supposed  friend  cannot  resist 
it  on  the  ground  that  they  were  in  pari  delicto:  Poston  v.  Balch,  69 
Mo.  115. 
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Indeed,  in  New  York  the  court  of  appeals  has  held  that  the  de- 
fense of  pari  delicto  cannot  be  interposed  by  an  attorney  at  law  in 
a  suit  against  him  by  a  client  of  his:  Ford  v.  Harrington,  16  N.  Y. 
285,  Johnson,  J.,  dissenting;  Freelove  v.  Cole,  41  Barb.  318,  affirmed 
41  N.  Y.  619.  For,  as  said  in  Ford  v.  Harrington,  16  N.  Y.  285: 
"If  an  attorney  will  so  far  forget  or  willfully  disregard  his  duty 
to  the  courts,  whose  license  to  practice  he  holds,  to  his  clients,  who 
in  consequence  of  such  license  are  induced  to  seek  and  act  upon 
his  counsel,  and  to  the  public,  as  for  the  purpose  of  gain  and  profit 
to  himself,  to  induce  by  his  advice  the  commission  of  fraud  by 
those  who  thus  confide  in  him,  he  at  least  should  be  compelled  to 
restore  to  his  victim  the  fruits  of  his  iniquity.  It  would  be  a  re- 
proach to  our  judicial  tribunals  should  they  allow  their  officers,  those 
appointed  by  them  as  their  assistants  in  the  administering  of  justice 
and  equity,  thus  to  acquire  property  by  a  prostitution  of  the  trust 
so  confided  in  them,  and  then  to  interpose  the  fraud  committed 
pursuant  to  their  advice  as  such  officers,  as  a  shield  to  protect  them 
in  the  possession  and  enjoyment  of  that  property."  And  in  Missis- 
sippi this  doctrine  has  been  enlarged  to  cover  the  cases  of  all 
trustees,  the  court  saying:  "It  may  be  safely  asserted  that  it  will 
be  of  far  greater  protection  to  the  public,  that  one  occupying  the 
relation  of  guardian,  trustee,  executor,  or  administrator,  shall  in  all 
cases  be  compelled  to  return  any  property  or  profit  secured  by  his 
frauds  from  those  whose  interests  he  is  bound  to  protect  than  to  per- 
mit him,  under  any  circumstances,  to  shelter .  himself  behind  the 
plea  that  those  defrauded  by  him  were  themselves  guilty  of  an  equal 
wrong":  O 'Conner  v.  Ward,  60  Miss.  1025.  Moreover,  in  Massa- 
chusetts the  court  relieved  a  client  from  a  champertous  agreement 
made  with  his  attorney  for  the  payment  of  a  contingent  fee  amount- 
*ing  to  one-half  the  net  proceeds  of  the  litigation:  Belding  v.  Smythe, 
138  Mass.  530.  In  other  jurisdictions,  however,  the  courts  hold  that 
the  mere  existence  between  wrongdoers  of  the  relation  of  attorney 
and  client  does  not  of  itself  alone  afford  any  sufficient  ground  for 
allowing  a  recovery  by  the  client  against  the  attorney  in  disregard 
of  the  rule  of  pari  delicto:  Schermerhorn  v.  De  Chambrun,  64  Fed. 
195,  12  C.  C.  A.  81;  Roman  v.  Mali,  42  Md.  513.  For  by  authorizing 
a  recovery  in  every  case  attorneys  would  form  a  special  class 
from  which  assignees  would  be  sought  in  all  cases  where  parties  de- 
sired to  cheat  or  defraud  their  creditors  by  the  assignment  of  their 
property.  The  general  rule  by  which  all  relief  is  withheld  might 
deter  a  party  from  conveying  his  property  to  an  unprofessional  per- 
son, but  under  the  exception  to  that  general  rule  sought  to  be  estab- 
lished in  this  case,  if  an  unprincipled  and  fraudulent  attorney  could 
be  found,  the  party  could  deal  with  him  with  impunity,  being  secure 
in  the  full  protection  of  all  the  remedies  administered  by  the 
courts  for  the  restoration  of  the  property  after  the  fraudulent  ob- 
ject had  been  accomplished:  Boman  v.  Mali,  42  Md.  513. 
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ni.     Ck)llateral  Illegality. 

a.  In  General. — Although  the  parties  to  an  action  have  been  en- 
gaged in  a  transaction  either  malum,  in  se  or  prohibited  by  law,  yet 
if  the  cause  of  action  between  them  is  disconnected  with  the  illegal 
act  and  is  founded  upon  a  distinct  and  collateral  consideration,  and 
the  plaintiff  is  not  obliged  to  resort  to  the  illegal  contract  or  trans- 
action in  order  to  maintain  the  suit,  the  illegality  of  the  former 
transaction  will  not  impair,  nor  bar  the  right  to  maintain,  the  present 
suit:  Liverpool  &  London  &  Globe  Ins.  Co.  v.  Clunie,  88  Fed.  160; 
Trice  v.  Comstock,  121  Fed.  620,  57  C.  C.  A.  646;  Phalen  v.  Clark, 
19  Conn.  421,  50  Am.  Dec.  253;  State  v.  Baltimore  etc.  E.  Co.,  34 
Md.  344.  Thus  in  a  suit  to  set  aside  the  settlement  of  an  account 
on  the  ground  of  usury  and  undue  influence,  and  breach  of  confi- 
dence, where  it  appears  that  plaintiff  had  given  in  the  settlement 
a  mortgage,  his  wife's  signature  to  which  was  obtained  by  coercion, 
that  fact  will  not  bar  plaintiff's  right  to  relief:  Bateman  v.  Farga- 
Bon,  4  Fed.  32,  2  Flipp.  660.  Likewise  "money  received  by  a  third 
person  not  a  party  to  an  illegal  transaction  may  be  recovered  back 
before  it  is  paid  over,  as  money  had  and  received  to  the  plaintiff's 
use":  Wheeler  v.  Spencer,  15  Conn.  28.  And  where  a  plaintiff  loans 
money  to  another  with  the  knowledge  that  it  is  to  be  used  in  gaming, 
and  it  is  so  used,  but  the  plaintiff  does  not  loan  it  for  the  express 
purpose  of  promoting  the  illegal  design  of  the  borrower,  but  merely 
to  accommodate  him  as  a  man,  he  may  recover  it:  Tyler  v.  Carlisle, 
79  Me.  210,  1  Am.  St.  Rep.  301,  9  Atl.  356.  So  where  a  peddler  put 
up  at  an  inn,  and  his  wagon  and  goods  were  put  in  the  innkeeper's 
stable  and  certain  goods  were  stolen  therefrom  during  the  night, 
the  fact  that  the  peddler  was  unlawfully  peddling  without  a  license 
is  no  defense  to  the  action  for  their  loss:  Cohen  v.  Manuel,  91 
Me.  274,  64  Am.  St.  Rep.  225,  39  Atl.  1030,  40  L.  R.  A.  491.  In 
an  action  by  a  husband  for  divorce  for  an  adultery  committed  by 
hig  wife  in  March,  1885,  the  fact  that  in  January,  1886,  the  hus- 
band procured  another  to  lure  his  wife  into  a  further  act  of  adul- 
tery will  not  defeat  his  action:  Woodward  v.  Woodward,  41  N.  J. 
Eq.  224,  4  Atl.  424.  And  where  a  creditor  of  an  estate  of  a  de- 
cedent, representing  it  to  be  hopelessly  insolvent,  buys  from  one  of 
the  heirs  his  distributive  share,  ostensibly  as  an  act  of  charity,  but 
in  reality  under  agreement  with  another  of  the  heirs  in  whose  be- 
half he  purchased  it,  well  knowing  its  'very  considerable  value,  in 
an  action  by  the  vendor  to  set  aside  such  sale  as  fraudulent,  the 
fact  that  he  acquiesced  in  the  proposition  of  the  latter  heir  to  sup- 
press certain  assets  of  the  estate  in  order  to  keep  them  from  the 
creditors  will  not  defeat  his  recovery:  Wright  v.  Wright,  51  N.  J. 
Eq.  475,  26  Atl.  166. 

The  rule  of  collateral  illegality  has  also  been  expressed  in  an- 
other shape,  in  Yarborough's  Adnir.  v.  Avant,  66  Ala.  526,  as  fol- 
lows: "The  test  by  which  to  ascertain  whether  a  contract,  assailed 
as   illegal,   is   capable   of   enforcement,   is,   whether   the   plaintiff   re- 
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quires  the  aid  of  the  illegal  transaction  to  support  his  case.  When 
his  rights  can  be  established  without  the  aid  of  the  illegal  trans- 
action, it  does  not  affect  them."  To  the  same  effect,  Kahn  v. 
Walton,  46  Ohio  St.  195,  20  N.'  E,  203.  In  Hinnen  v.  Newman,  35 
Kan.  709,  12  Pac.  144,  where  a  person  confederated  with  an  auc- 
tioneer at  an  executor's  sale  to  buy  in  the  property  for  the  auction- 
eer, and  the  property  passed  into  the  possession  of  the  auctioneer, 
the  confederate  sued  to  recover  it  from  him,  and  the  court  held  the 
plaintiff  in  pari  delicto  with  the  auctioneer  and  not  entitled  to  re- 
cover, the  court  threw  some  doubt  on  the  ef&cacy  of  this  test  of 
collateral  illegality,  but  it  is  not  apparent  how,  in  any  view  of  the 
matter,  the  illegality  could  be  deemed  collateral  in  this  case.  In 
Beer  v.  Landman,  88  Tex.  450,  31  S.  W.  805,  reversing  (Civ.  App.), 
30  S.  W.  64,  726,  the  court  applied  this  test,  stating  in  substance 
that  where  a  person  gives  a  firm  a  note  secured  by  collaterals  in 
settlement  of  a  balance  due  on  a  gaming  transaction,  if  such  person 
were  to  sue  in  a  court  of  law  for  the  possession  of  the  collaterals, 
and  the  firm  were  to  answer  that  the  legal  title  and  special  interest 
therein  had  been  vested  in  them  by  the  indorsement  to  secure  an  in- 
debtedness, such  answer  would  be  a  complete  defense  to  the  suit, 
without  setting  up  any  facts  implicating  the  firm  in  the  unlawful 
transaction.  Thus  the  defense  would  not  be  based  upon  the  ille- 
gality. In  order  to  avoid  the  defense  plaintiff  would  be  compelled 
to  urge  and  rely  upon  his  own  participation  in  the  unlawful  trans- 
action, thus  bringing  himself  within  the  rule  prohibiting  hia  re- 
covery. 

In  Johnston  v.  Smith's  Admr.,  70  Ala.  108,  the  court  clearly  states 
the  rule  of  collateral  illegality  in  its  different  phases:  "When  a 
party  plaintiff  can  establish  his  cause  of  action  without  the  neces- 
sity of  proving  or  relying  upon  an  illegal  agreement  in  any  way  con- 
nected with  it,  he  cannot  be  defeated  by  the  plea  of  illegality,  be- 
cause the  connection  is  then  too  remote  for  the  one  to  be  affected  by 
the  vice  of  the  other."  "If  an  attorney,  for  example,  should  make 
a  champertous  agreement  with  his  client,  to  receive  as  a  fee  half  the 
amount  he  might  recover  on  a  promissory  note  due  him  by  a  de- 
fendant for  borrowed  money,  it  would  come  with  poor  grace  from 
the  latter  that  he  should  be  exonerated  from  paying  anything 
on  the  note  because  of  such  illegal  agreement  between  the  payee 
and  a  third  person." 

b.  Agents. — In  a  number  of  states  the  courts  sustain  the  right  of 
a  principal  to  recover  moneys  from  his  agent  received  by  the  agent 
in  the  execution  of  an  illegal  business  for  the  principal.  For,  as 
said  in  State  v.  Baltimore  etc.  E.  Co.,  34  Md.  344,  quoting  Paley  on 
Agency,  28  L.  Lib.  62,  "though  the  law  would  not  have  assisted 
the  principal,  by  enforcing  the  recovery  of  it  from  the  party  by 
whom  it  was  paid,  because  it  is  the  policy  of  the  law  not  to  aid 
the  completion  of  an  illegal  contract,  yet  when  the  contract  is 
at  an  end,  the  agent,  whose  liability  arises  solely  from  having  re- 
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ceived  the  money  for  another's  use,  can  have  no  pretense  to  retain 
it,"  And  in  Willson  v.  Owen,  30  Mich.  474,  the  court  adds:  "It 
Is  true  that  the  trials  of  speed  for  money  at  the  horse  fair  and  the 
selling  of  pools  under  the  auspices  of  the  association  were  illegal; 
but  there  is  no  illegality  in  the  promise,  express  or  implied,  of  the 
defendant,  to  pay  over  to  the  plaintiffs  the  moneys  received  for 
them  from  whatever  source  derived,  or  from  whatever  transactions 
springing."  Thus  in  an  action  by  a  club  to  recover  moneys  belong- 
ing to  it  and  in  the  hands  of  its  treasurer,  where  plaintiff  can  re- 
cover on  showing  the  balance  in  the  defendant's  hands,  and  that 
he  had  promises  to  pay  plaintiff  on  a  week  day,  the  fact  t,hat  de- 
fendant collected  the  moneys  on  a  Sunday  in  contravention  of  the 
Sunday  law  cannot  be  interposed  as  a  defense  to  a  recovery:  Haacke 
v.  Knights  of  Liberty  Social  etc.  Club,  76  Md.  429,  25  Atl.  422. 
And  where  plaintiff,  through  his  agent,  during  the  Civil  War  sold 
goods  to  Confederates,  plaintiff  being  a  Northerner,  and  his  agent 
received  the  proceeds  of  the  sale,  plaintiff  is  entitled  to  recover  them 
from  such  agent:   Gilliam  v.  Brown,  43  Miss.  641. 

In  other  jurisdictions,  however,  the  court  has  refused  the  prin- 
cipal a  recovery  from  his  agent.  In  Alexander  v.  Barker,  64  Kan. 
396,  67  Pac.  829,  the  court  holds:  "The  rule  is  that  when  persons 
enter  into  an  illegal  contract,  and  one  of  them  receives  the  profits 
or  other  advantages  arising  therefrom,  the  courts  will  not  compel 
him  to  account  therefor,  as  in  such  case  the  right  of  the  other  to 
a  share  therein,  or  to  the  lyhole  of  it,  if  such  were  the  agreement, 
would  have  to  be  baaed  upon  the  illegal  contract,  and  to  permit 
him  to  recover  it  would  be,  in  reality,  an  enforcement  of  the 
illegal  scheme."  In  Clarke  v.  Brown,  77  Ga.  606,  4  Am.  St.  Rep. 
98,  the  same  conclusion  was  reached. 

In  Indiana,  in  Daniels  v,  Barney,  22  Ind.  207,  the  court  draws  a 
distinction,  not  found  in  the  other  cases,  holding  that  where  an 
agent  has  received  money  for  his  principal  on  an  illegal  transaction, 
the  illegality  is  not  a  defense  to  the  duty  of  the  agent  to  pay  it 
over — provided  that  the  agent  did  not  engage  in  the  illegal  transac- 
tion under  order  of  the  principal,  in  which  case  the  principal  can- 
not recover  against  the  agent   or  his  sureties. 

C.  Partners. — A  difference  of  opinion  as  to  the  right  of  a  partner 
to  recover  from  his  copartner  his  share  of  the  proceeds  of  an  un- 
lawful venture,  similar  to  that  prevailing  in  case  of  principals  and 
agents,  ia  disclosed  by  the  cases. 

The  right  of  a  partner  or  association  to  recover  is  supported  by 
some  decisions:  Gilliam  v.  Brown,  43  Miss.  641;  Andrews  v.  New 
Orleans  Brewing  Assn.,  74  Miss.  362,  60  Am.  St.  Rep.  509,  20  South. 
837.  So  where  the  superintendent  of  a  boom  company  became  a 
member  of  a  partnership  that  entered  into  a  contract  with  the 
boom  company  to  do  certain  work  for  it,  the  fact  that  it  was  a 
constructive  fraud  against  the  boom  company  for  the  superintend- 
ent to  engage  in  such  other  business  is  no  defense  in  an  action  by 
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him  against  one  of  his  partners  to  compel  a  division  of  profits: 
Richardson  v.  Welch,  47  Mich.  309,  11   N.  W.  172. 

In  other  jurisdictions,  however,  it  is  held  that  a  court  of  justice 
will  not  lend  its  aid  in  the  division  of  the  profits  of  an  illegal 
transaction  between  associates.  Thus  where  a  number  of  persons 
associated  in  an  illegal  combination  in  restraint  of  trade,  and  cer- 
tain profits  accrued  thereunder,  a  court  of  equity  will  not,  the  con- 
tract having  been  executed,  require  an  accounting:  Craft  v.  Mc- 
Conoughy,  79  111.  346,  22  Am.  Rep.  171.  And  a  bill  in  equity  cannot 
be  sustained  by  one  of  the  parties  to  a  contract  for  illegal  trading 
with  inhabitants  of  states  in  insurrection  against  the  United  States 
government,  against  another  party  to  such  contract,  for  an  account- 
ing of  resulting  profits:  Snell  v.  Dwight,  120  Mass,  9.  Likewise 
where  three  persons  enter  into  a  partnership  to  buy  and  race  a 
racehorse,  and  by  fraudulent  representations  to  cause  another  to 
race  his  horse  against  theirs  on  a  wager,  which  he  does,  losing  his 
wager,  and  one  of  the  partners  pockets  all  the  gain,  the  other  two 
cannot  maintain  a  suit  against  him  for  contribution:  Morrison  v. 
Bennett,  20  Mont.  560,  52  Pac.  553,  40  L.  R.  A.  158. 

d.  Stakeholders. — Where  money  deposited  with  a  stakeholder  on 
an  illegal  wager  has  not  been  paid  over  by  the  stakeholder,  although 
it  has  been  lost  by  the  happening  of  the  event,  upon  notice  and 
demand,  the  stakeholder  is  liable  to  the  loser  for  the  amount  by  him 
deposited.  And  before  the  ascertainment  of  the  result  either  party 
may  recover  his  deposit  money  upon  demand:  Lewis  v.  Burton,  74 
Ala.  317,  49  Am.  liep.  816;  Wheeler  v.  Spencer,  15  Conn.  28;  Shannon 
V.  Baumer,  10  Iowa,  210;  Stacy  v.  Foss,  19  Me.  335,  36  Am.  Dec.  755; 
House  V.  McKcnney,  46  Me.  94;  Kitchen  v.  Greenabaum,  61  Mo.  110. 
In  Shannon  v.  Baumer,  10  Iowa,  210,  the  court  reasons  this  rule  out 
at  length:  "It  is  because  the  agreement,  upon  which  it  was  depos- 
ited with  the  stakeholder,  is  void,  that  the  party  betting  may  treat 
it  as  no  contract  and  recover  his  money.  The  title  to  the  money 
is  not,  and  cannot  be,  changed  by  such  a  contract,  and  if  either 
party  disaffirms  the  unlawful  transaction,  he  may  recover  from  the 
intermediate  stakeholder.  The  doctrine  that  the  parties  are  in  pari 
delicto,  and  the  rule,  potior  est  conditio  possidentis,  has  no  appli- 
cation. It  might  apply  if  the  action  was  by  the  loser  against  the 
winner,  after  the  money  was  paid  over.  It  is  otherwise,  however,  as 
to  the  stakeholder.  He  is  not  a  party  in  interest  as  to  the  illegal 
contract.  He  is  not  in  pari  delicto.  He  is  not  equally  criminal  with 
the  plaintiff,  but  is  the  mere  bailee  or  agent  of  the  parties  to  hold 
money,  the  title  to  which  has  not  been  changed.  The  plaintiff  does 
not  seek  to  recover  upon  a  promise  which,  within  the  meaning  of 
the  statute,  is  a  void  promise,  but  upon  the  ground  that  he  elects 
to  disaffirm  the  unlawful  contract,  and  to  recall  his  money  while 
it,  so  to  speak,  is  in  transitu.  This  he  may  do  without  the  violation 
of  any  rule  of  either  law  or  morals."  Thus  if  the  stakeholder  pays 
the  money  to  the  winner  after  notice  from  the  loser  not  to  do  so, 
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he  is  liable  to  the  loser,  notwithstanding  such  payment:  Fisher  v. 
Hildreth,  117  Mass.  558.  Or  if  he  pays  to  the  winner  before  the 
result  of  the  wager  is  duly  ascertained,  and  after  payment  and  be- 
fore such  ascertainment  the  loser  gives  notice  not  to  pay,  the  stake- 
holder is  liable:  Lewis  v.  Burton,  74  Ala.  317,  49  Am.  Rep.  816. 
It  has  also  been  held  that  in  case  of  such  unauthorized  payment  by 
the  stakeholder,  the  loser  may  recover  his  deposit  money  from  the 
winner  as  money  had  and  received  to  plaintiff's  use:  Love  v.  Harvey, 
114  Mass.  80.  But  when  the  deposit  money  is  once  duly  paid  over 
by  the  stakeholder  to  the  winner,  the  loser  and  winner  are  in  pari 
delicto,  and  the  loser  cannot  recover  it  back  from  the  winner:  Stacy 
V.  Fosa,  19  Me.  335,  36  Am.  Dec.  755. 

IV.     Public   Policy. 

In  the  principal  case  it  is  said  that  courts  will  not  refuse  to  inter- 
pose on  behalf  of  plaintiff,  though  he  is  equally  guilty  with  the  de- 
fendant, where  public  policy  requires  their  interposition.  That  case 
was  exceptional  in  its  circumstances.  The  plaintiff  had  entered  upon 
what  he  believed  to  be  a  scheme  to  defraud  others  for  his  benefit, 
and,  viewed  upon  principles  of  sound  morality,  his  conduct  was  as 
reprehensible  as  that  of  defendants,  except  that  he  had  yielded  in  a 
single  case  through  solicitations  and  representations  primarily  due 
to  them,  whereas  they  had  conceived  and  long  pursued  an  iniquitous 
scheme.  Public  policy,  however,  manifestly  required  that  their  pur- 
poses should  be  thwarted  and  their  nefarious  scheme  rendered  less 
surely  profitable,  rather  than  that  the  continuance  of  that  profit 
should  be  guaranteed  by  denying  relief  to  plaintiff  and  to  others 
who  should  subsequently  be  placed  in  the  same  position  as  he. 

It  is  perhaps  more  accurate  to  say  that  the  whole  doctrine  respect- 
ing the  subject  here  under  consideration  has  its  entire  support  in 
principles  of  public  policy,  and  where  this  support  is  not  present, 
must  fall.  "Public  policy,  it  must  be  borne  in  mind,  lies  at  the 
basis  of  the  law  in  regard  to  illegal  contracts,  and  the  rule  is 
adopted,  not  for  the  benefit  of  parties,  but  of  the  public.  It  is  evi- 
dent, therefore^  that  cases  may  arise  even  under  contracts  of  this 
character,  in  which  the  public  interests  will  be  better  promoted  by 
granting  than  by  denying  relief,  and  in  such  the  general  rule  must 
yield  to  the  policy":  Lester  v.  Howard  Bank,  33  Md.  558,  3  Am. 
Kep.  211;  Johnson  v.  Cooper,  2  Yerg.  524,  24  Am.  Dec.  502. 

If  a  statute  prohibits  a  banking  corporation  from  making  a  loan 
to  any  of  its  oflicers,  or  otherwise  makes  provisions  respecting  the 
management  of  corporations  apparently  intended  to  secure  the  fidel- 
ity of  their  officers  or  to  prevent  their  interests  being  placed  in 
opposition  to  that  of  the  stockholders  or  creditors  or  of  the  general 
public,  the  manifest  object  of  such  prohibition  is  the  better  security 
of  such  stockholders  or  creditors  or  the  general  public,  and  not  that 
of  investing  the  corporations  with  immuuity  from  their  liabilities, 
and  the  object  sought  would  be  thwarted,  rather  than  promoted,  by 
permitting  a  person  who   had   borrowed   money   from   the   corporation 
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or  otherwise  secured  benefits  from  it  to  avoid  his  liability  therefor. 
Hence  he  cannot,  as  a  general  rule,  plead  with  success  that  the  con- 
tract or  transaction  with  him  was  prohibited,  and  therefore  that  re- 
lief to  the  corporation  must  be  denied  on  the  ground  that  it  is  in 
pari  delicto  with  him:  Lester  v.  Howard,  33  Md.  558,  3  Am.  Rep.  211; 
Farmers'  etc.  Sav.  Bank  v.  McCabe,  73  Mo.  App.  551;  Tracy  v. 
Talmage,  14  N.  Y.  162,  67  Am.  Dec.  132;  Pratt  v.  Short,  79  N.  Y.  437, 
35  Am.  Rep.  531;  Wroten's  Assignee  v.  Armat,  31  Gratt.  228.  A 
statute  prohibiting  any  partnership  from  transacting  business  in  the 
name  of  a  person  not  interested  in  the  firm,  and  providing  that  when 
the  designation  of  "and  company"  is  used,  it  must  represent  an 
actual  partner  or  partners,  has  for  its  object  the  preventing  of  a 
false  credit  being  created  in  favor  of  the  firm  and  not  its  exemption 
from  its  obligations,  and  therefore,  a  contract  entered  into  with  a 
firm  which  has  not  complied  with  the  statute  cannot  be  avoided 
by  it  on  that  ground:  Wolf  v.  Joubert,  45  La.  Ann.  1100,  13  South. 
806,  21  L.  R.  A.  772. 


GIVENS  V.  McCRAY. 

[196  Mo.  306,  93  S.   W.  374.] 

DEEDS  OF  TRUST — Sales — Trustee's  Duty. — A  trustee  must, 
in  all  cases  in  conducting  sales,  discharge  his  duties  impartially  with 
the  view  of  protecting  the  interests  of  all  parties,  and  is  vested 
with  a  discretion  as  to  the  manner  of  conducting  the  sale,  which 
discretion  should  always  be  exercised  in  such  manner  as  to  produce 
the  best  results  for  those  interested,     (p.  740.) 

DEEDS  OF  TRUST — Trustee's  Sales — Trustee's  Discretion. — 
If  the  owner  of  a  homestead  subject  to  a  deed  of  trust  dies  leaving  a 
widow  and  minor  children,  and  a  third  person  acquires  the  interest 
of  some  of  the  children,  after  which  the  trustee  in  the  deed  of  trust 
proceeds  to  sell  the  premises  during  the  minority  of  two  of  the  chil- 
dren, such  third  person  has  no  absolute  right  to  control  the  method 
of  the  sale,  and  the  trustee  must  exercise  a  sound  discretion  for  the 
protection  of  all  of  the  persons  interested  in  the  premises,     (p.  743.) 

DEEDS  OF  TRUST — Trustee's  Sales — Setting  Aside. — The 
right  to  have  a  trustee 's  sale  under  a  deed  of  trust  set  aside  depends 
on  the  allegations  of  the  petition  therefor,  and  if  it  does  not  contain 
allegations  of  fraud,  unfair  dealing,  inadequate  consideration,  or 
abuse  of  discretion  on  the  part  of  the  trustee,  and  none  that  the  sale 
was  made  in  bulk  to  increase  the  trustee's  fees,  these  matters  can- 
not be  considered,  at  law  or  in  equity,  in  passing  upon  the  sufficiency 
of  the  petition,     (pp.  745,  746.) 

DEEDS  OF  TRUST — Trustee's  Sales  en  Masse — Discretion. — 
A  discretion  is  vested  in  a  trustee  in  a  deed  of  trust  to  sell  in  the 
way  which  will  produce  the  largest  sum,  and  a  sale  en  masse  will 
not  be  set  aside  simply  because  the  land  was  not  sold  in  parcels, 
in  the  absence  of  evidence  of  fraud,  unfair  dealing,  inadequacy  of 
price,  or  abuse  of  confidence,     (p.  747.) 

DEEDS  OF  TRUST — Trustee's  Sales — Petition  to  Vacate— 
Sufficiency  of. — A  petition  to  vacate  a  sale  of  land  en  masse  made 
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by  a  trustee  under  a  deed  of  trust,  which  merely  alleges  that  the 
trustee  sold  in  bulk  and  refused  to  sell  in  parcels,  but  failing  to 
allege  that  the  sale  as  made  operated  to  petitioner's  injury,  and 
which  does  not  allege  the  true  nature  and  character  of  the  property 
sold,  its  susceptibility  to  division,  or  any  abuse  of  discretion  or 
confidence  on  the  part  of  the  trustee  in  making  the  sale,  or  that 
in  conducting  such  sale  he  in  any  manner  acted  otherwise  than  im- 
partially with  all  parties  in  interest,  or  did  not  exercise  a  proper 
or  sound  discretion  in  adopting  methods  and  manner  of  the  sale  of 
such  property,  does  not  state  facts  constituting  a  cause  of  action, 
(pp.  747,  748.) 

Selby  &  Givens  and  Hicklin,  Leopard  &  Hicklin,  for  the 
appellant. 

Gillihan  &  Gillihan  and  B.  Dudley,  for  the  respondent. 

308  FOX,  J.  This  cause  is  here  upon  appeal  from  a 
judgment  of  the  Daviess  circuit  court  upon  a  demurrer  to  a 
petition  filed  by  the  plaintiff  to  set  aside  a  sale.  The  cause 
of  action  stated  to  which  the  demurrer  was  sustained  was 
as  follows : 

"Plaintiff,  for  his  amended  petition  and  cause  of  action 
herein,  filed  by  leave  of  court,  says  that  defendant  Robert 
D.  McCray  is  the  duly  elected,  qualified  and  acting  sheriff 
of  said  Daviess  county,  and  has  been  since  the  first  day  of 
January,  1901 ;  that  defendants  Lewis  Butler  and  Malinda  M. 
Butler  are  minors  under  the  ages  of  twenty-one  and  eigliteen 
years  respectively;  that  defendant  Archibald  Youtsey  is  the 
duly  appointed  guardian  of  said  minors;  that  one  James 
Butler  died  intestate,  seised  and  possessed  of  the  following 
described  real  estate  in  said  Daviess  county,  to  wit,  all  north 
of  the  Wabash  railroad  of  the  west  half  of  the  southeast 
quarter  of  section  36  in  township  59  of  range  27,  containing 
forty-four  acres;  that  at  the  time  of  his  death  the  said  James 
Butler  wa/i  the  head  of  a  family  and  occupied  said  real  estate 
as  his  homestead ;  that  said  Butler  left  surviving  him  his 
widow  who  died  within  a  few  months  after  the  death  of 
her  husband,  and  eight  children,  two  of  whom  are  minor 
defendants  who  were  under  the  age  of  sixteen  years  at  the 
time  of  the  death  of  their  said  father;  that  at  the  death 
of  said  James  Butler  tliere  was  a  valid  and  subsisting  en- 
cumbrance on  said  real  estate  in  the  form  of  a  deed  of 
trust  to  which  all  the  rights  of  said  James  Jiutler  were  sub- 
ject; that  said  deed  of  trust  secured  tiie  payment,  with  others 
that  matured  at  an  earlier  date,  of  a  certain  note  of  date  March 
7,  1S91.  for  one  hundred  and  fifty  dollars,  due  March  7, 
Am.  St.  Rep.,  Vol.  113^7 
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1898;  that  all  of  said  notes  secured  by  said  deed  of  Inist, 
except  the  one  for  one  hundred  and  fifty  dollars  becoming 
due  March  7,  1898,  were  paid  as  they  became  due;  that 
plaintiff  is  now  the  owner  of  six-eighths  of  said  real  estate, 
and  was  at  the  time  of  the  sale  thereof  under  and  by  virtue  of 
said  deed  of  trust,  as  hereinafter  ^^"^  stated,  subject  to  said 
deed  of  trust,  the  owner  of  five-eighths  of  said  real  estate, 

and  had  been  so  the  owner  since  the  day  of  November, 

1901 ;  that  default  having  been  made  in  the  payment  of  said 
note  for  one  hundred  and  fifty  dollars,  becoming  due  March 
7,  1898,  and  the  trustee  to  whom  said  real  estate  was  conveyed 
in  and  by  said  deed  of  trust  being  permanently  absent  from 
this,  the  state  of  Missouri,  and  there  being  a  provision  in 
said  deed  of  trust  for  the  acting  sheriff  of  said  Daviess  county 
to  sell  in  the  event  of  said  trastee's  absence  from  this  state; 
that  by  reason  of  such  absence  of  said  trustee,  and  by  virtue 
of  said  provision  for  the  acting  sheriff  to  sell,  defendant  ad- 
vertised said  real  estate  for  sale  under  the  terms  and  con- 
ditions of  said  deed  of  trust  at  the  public  square  in  the  city 
of  Gallatin  in  said  county  and  state  on  the  first  day  of  August, 
1902,  and  on  the  said  day  last  aforesaid  did  sell  the  whole  of 
said  real  estate  at  once  and  in  bulk  to  the  defendant  Marcus 
Tolen  for  the  price  and  sum  of  sixteen  hundred  and  forty 
dollars,  against  the  desire  and  protest  of  plaintiff;  that 
on  the  day  of  sale,  but  before  it  had  occurred,  plaintiff  de- 
manded of  the  defendant  McCray  that  he  sell  a  less  part 
of  said  real  estate  than  the  whole  to  make  the  amount  of  said 
note  and  the  costs  and  expenses  of  sale,  but  that  defendant 
McCray  refused  so  to  do;  that  at  the  time  of  such  demand 
plaintiff,  who  is  solvent  and  amply  responsible  for  any  bid 
or  agreement  he  might  make,  offered  to  defendant  McCray 
to  bid  and  pay  two  hundred  and  twenty-five  dollars  for  any 
ten  acres  of  said  real  estate  that  he,  ^IcCray,  might  carve  out 
of  the  same,  said  sum  of,  two  hundred  and  twenty-five  dol- 
lars being  more  than  sufficient  to  pay  the  amount  due  or 
claimed  on  said  note  and  all  costs  and  expenses  of  sale,  and  de- 
manded that  he,  the  said  McCray,  select  and  offer  for  sale 
ten  acres  of  said  real  estate,  but  that  he  refused  so  to  do,  and 
after\N'ard  sold  the  whole  of  said  real  estate  in  bulk  to  defend- 
ant Marcus  Tolen  as  aforesaid,  who  has  received  a  deed 
therefor  from  said  ]\IcCray;  that  had  said  ten  acres  been  of- 
fered as  requested  by  plaintiff,  it  would  have  brought  ^***  its 
full  value  per  acre  as  a  part  of  the  whole  of  said  forty-four 
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acre  tract,  and  not  resulted  in  impairing  in  value  the  re- 
mainder of  said  tract;  that  said  tract  of  forty-four  acres 
was  reasonably  worth  two  thousand  two  hundred  dollars  at  the 
time  of  its  sale,  and  that  by  reason  of  selling  the  same  in  bulk 
great  injury  resulted  to  this  plaintiff  and  other  owners  thereof ; 
that  defendant  minors  own  the  other  two-eighths  of  said  real 
estate,  subject  to  said  deed  of  trust,  each  of  the  two  owning 
one-eighth  thereof;  that  said  minors  will  not  attain  their 
majority  until  1912;  that  until  said  minors  do  arrive  at  full 
age,  they  are  entitled  to  the  use  and  benefit  of  the  entire 
proceeds  of  said  sale  to  the  exclusion  of  the  participation  of 
plaintiff  therein.  Wherefore  plaintiff  prays  that  said  sale 
be  set  aside  and  for  naught  held,  and  for  such  other  relief  as 
may  be  proper." 

To  this  petition  the  following  demurrer  was  interposed: 

"Come  now  defendants  R.  D.  McCray,  and  Lewis  Butler 
and  ]\Ialinda  M.  Butler,  by  their  guardian  and  curator,  Archi- 
bald Youtsey,  and  demur  to  the  amended  petition  of  plaintiff's 
filed  in  the  above-entitled  cause  and  assign  the  following 
grounds  of  demurrer,  to  wit: 

"1.  Because  the  petition  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  plaintiff  and  against 
the  defendants  or  either  of  them. 

"2.  Because  this  proceeding  being  a  suit  to  set  aside  a 
trustee's  deed  under  sale  is  a  suit  in  ecjuity  and  said  petition 
states  no  equity." 

This  demurrer  filed  by  the  defendants  was  by  the  court 
sustained,  and  plaintiff  declining  to  plead  further,  a  formal 
judgment  was  rendered  upon  the  dennirrer  in  favor  of  the 
defendants.  Motions  for  new  trial  and  in  arrest  of  judg- 
ment were  timely  filed  and  by  the  court  overruled,  and  hence 
followed  the  prosecution  of  this  appeal  to  this  court  bj^  the 
plaintiff  and  the  record  is  now  before  us  for  consideration. 

**^  It  is  apparent  that  there  is  only  one  legal  proposition 
involved  in  this  proceeding.  Appellant  insists  that  the  trial 
court  erroneously  sustained  the  demurrer  to  his  petition  and 
that  is  the  only  question  presented  for  consideration. 

"We  have  carefully  analyzed  the  petition  in  this  cause 
which  was  successfully  challenged  b\'  the  demurrer  in  the 
court  below,  and  have  reached  the  conclusion  that  such  peti- 
tion does  not  state  a  cause  of  action  which  would  authorize 
the  interference  by  a  court  of  equity  with  the  sale  made. 
Tt  will  be  observed  that  this  was  a  sale  by  the  sheriff  acting 
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in  the  absence  of  the  trustee  in  foreclosing  a  deed  of  trust 
upon  the  land  as  described  in  the  petition,  which  consisted 
of  only  forty-four  acres. 

It  is  fundamental  that  the  trustee  must,  in  all  cases  in 
conducting  sales  of  real  estate  by  reason  of  the  powers  con- 
ferred upon  him  by  the  deed  of  trust,  discharge  his  duties 
impartially  with  the  view  of  protecting  the  interests  of  all 
parties  who  may  be  interested  in  such  property,  and  it  is 
also  well  settled  and  fully  recognized  by  the  law  upon  this 
subject  that  trustees  are  vested  with  a  discretion  as  to  the 
manner  of  conducting  their  sales,  and  this  discretion  should 
always  be  exercised  in  such  manner  as  will  produce  the  best 
results  for  those  interested. 

The  demurrer  to  the  petition  admits  the  truth  of  all  the  al- 
legations properly  pleaded  in  the  petition,  and  the  petition 
in  this  cause  shows  upon  its  face  that  the  plaintiff  and  three 
of  the  children  of  James  Butler,  deceased,  were  interested  in 
this  land,  and  so  far  as  the  sale  under  the  deed  of  trust 
was  concerned,  plaintiff  and  the  three  children  interested 
in  the  land  occupied  a  relation  to  such  sale  similar  to  that 
of  the  original  debtor.  There  would  be  no  question  that,  if 
the  plaintiff  in  this  case  had  been  the  only  person  interested 
in  the  real  estate,  subject  to  the  deed  of  trust,  he  ^^^  clearly 
would  have  had  the  right  to  have  insisted  on  such  land  being 
subdivided,  and  so  much  of  it  sold  as  would  pay  the  debt  and 
costs  to  which  it  was  subjected  by  reason  of  the  deed  of  trust, 
but  this  does  not  follow  if  other  persons  also  have  interests 
in  such  real  estate.  In  that  event  the  trustee  must  exercise 
such  discretion  in  selling  as  will  produce  the  best  results  to 
all  parties  interested.  This  case  is  unlike  any  of  the  cases 
cited  by  appellant  in  support  of  the  contention  that  the  pe 
tition  states  a  good  cause  of  action. 

The  case  of  Kelly  v.  Hurt,  61  Mo.  463,  was  a  sale  by  the 
sheriff  of  Saline  county  foreclosing  a  mortgage  given  to  the 
county  for  money  borrowed  by  the  plaintiff.  In  that  case 
it  will  be  observed  that  the  sale  was  in  the  nature  of  an  exe- 
cution, for  the  court  says  that  the  petition  will  be  treated  as 
averring  that  the  sale  was  made  by  the  sheriff  in  obedience  to 
an  order  of  the  county  court  to  foreclose  a  mortgage.  It  wiU 
be  noted  in  that  proceeding  that  there  were  no  conflicting  in- 
terests to  be  protected  by  the  sheriff,  and  the  petition  averred 
that  the  land  was  worth  four  thousand  five  hundred  dollars, 
and  it  further  appeared  from  the  petition  that  the  land  sold 
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consisted  of  two  eighty-acre  tracts  and  two  forty-acre  tracts, 
which  did  not  adjoin  each  other;  that  one  forty-acre  tract 
lies  three  or  four  miles  from  the  remainder  of  said  lands.  It 
further  appeared  from  the  petition  in  that  case  that  the 
land,  eonsistino:  as  it  did  of  separate  tracts,  was  sold  in  mass 
for  the  sum  of  thirteen  hundred  and  eighty  dollars,  to  satisfy  a 
debt  of  one  thousand  and  eighty-two  dollars  and  sixty-six  cents, 
which  was  then  due  on  said  mortgage.  Prom  the  allegations 
of  the  petition  in  that  case  it  clearly  appears  that  the  land 
was  susceptible  of  division,  and  that  it  was  unnecessary  to  sell 
the  whole  of  said  land  to  satisfy  said  mortgage  debt.  The 
further  allegation  appeared  in  that  petition  that  if  the  land 
had  been  sold  in  parcels  or  separate  tracts,  it  would  have 
brought  a  much  larger  sum  than  was  paid  for  the  same  by 
defendant.  It  also  appeared  from  the  petition  that  the  plain- 
tiff had  no  knowledge  of  the  sale  so  ^^^  made  in  time  to 
move  to  set  the  same  aside.  It  is  clear  that  there  is  no 
similarity  between  the  facts  appearing  in  the  petition  in  that 
case  and  those  in  the  case  at  bar. 

State  V.  Yancy,  61  Mo.  397,  was  a  case  upon  motion  to  set 
aside  a  sale  made  under  an  execution  by  the  sheriff,  and 
upon  the  hearing  of  said  motion  there  was  only  one  person 
interested  in  the  entire  estate  sold,  and  that  was  Mrs.  Dick- 
son, and  she  manifestly,  under  the  facts  in  that  case,  was  in 
a  position  to  complain,  and  we  take  it  that  it  is  clear  that 
the  rule  therein  announced  as  applicable  to  the  question  before 
the  court  falls  far  short  of  furnishing  any  support  to  the 
contention  of  appellant  in  the  case  at  bar. 

What  is  said  in  the  two  cases  above  referred  to  is  equally 
applicable  to  the  case  of  Gordon  v.  O'Neil,  96  Mo.  350,  9 
S.  W.  920,  cited  by  appellant.  It  will  be  observed  in  that 
case  that  there  is  no  similarity  of  averments  in  the  petition 
upon  which  relief  was  sought  to  the  allegations  in  the  pe- 
tition in  the  case  at  bar.  Black,  J.,  speaking  for  the  court  in 
Gordon  v.  O'Neil,  96  ^lo.  350,  9  S.  W.  920,  said  that  "the 
substantial  averments  of  the  petition  are :  That  Doughtery, 
who  was  a  deputy  sheriff,  and  O'Neil  conspired  together  to 
purchase  the  property  at  a  nominal  consideration,  and  pur- 
suant thereto  prevented  other  persons  from  bidding,  so  that 
O'Neil  became  the  purchaser  at  fifty-one  dollars,  the  prop- 
erty being  worth  three  thousand  five  hundred  dollars;  that 
the  lot  should  have  been  divided  and  a  part  only  sold." 
The  petition  in  this  case,  the  sufficiency  of  which  is  challenged 
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by  the  demurrer,  contains  no  statement  or  averment  which 
in  any  way  approaches  the  statement  of  a  cause  of  action, 
similar  to  the  Gordon-O'Ncil  ease  (96  Mo.  350,  9  S.  W.  920). 

The  case  of  Tatum  v.  Ilolliday,  59  Mo.  422,  is  very  much 
unlike  the  case  at  bar.  It  was  an  action  in  equity  to  set  aside 
a  sale  made  under  a  deed  of  trust  and  asking  the  chancellor 
for  permission  to  redeem.  The  plaintiffs  in  that  case  were 
the  widow  and  the  minor  children  "^^  of  David  Tatum,  and 
were  the  only  parties  that  were  interested  in  the  land,  and 
clearly  they  had  the  right  to  insist  upon  a  division  of  the 
property  in  making  the  sale.  They  were  the  only  parties  in 
respect  to  such  sale  that  stood  in  the  relation  of  the  original 
debtor;  therefore,  they  were  in  a  position  to  demand  of  the 
trustee  to  adopt  such  method  and  manner  of  sale  as  would 
render  it  most  beneficial  to  the  debtor. 

Take  this  case  and  the  allegations  of  the  petition,  which 
are  to  be  taken  for  the  purpose  of  this  demurrer  as  true, 
and  it  is  manifestly  a  different  state  of  facts  to  those  relied 
upon  for  relief  in  the  numerous  cases  cited  by  appellant.  In 
the  case  at  bar  we  have  only  a  small  tract  of  land  of  forty- 
four  acres,  which  was  left  to  the  widow  and  minor  children 
surviving  James  Butler,  deceased,  as  a  homestead.  The 
widow  and  minor  children  upon  the  death  of  James  Butler 
had  the  joint  right  of  occupancy  of  such  homestead,  and  the 
minor  children  had  the  right  to  occupy  and  enjoy  the  bene- 
fits of  such  homestead  until  they  arrived  respectively  at  their 
majority.  Mrs.  Butler,  the  widow  of  James  Butler,  de- 
ceased, died  shortly  after  her  husband,  hence  the  minor  chil- 
dren were  left  with  the  right  to  occupy  and  enjoy  the  home- 
stead so  left  bj'^  their  father  until  they  arrived  at  their  ma- 
jority. The  plaintiff  in  this  cause,  Mr.  Givens,  purchased 
prior  to  the  sale  under  the  deed  of  trust  the  interest  of  five 
of  the  children  in  such  homestead.  His  interest  so  acquired 
was  not  only  subject  to  the  deed  of  trust  which  was  given 
before  the  death  of  James  Butler,  but  was  subject  to  the 
homestead  rights  of  the  widow  and  minor  children  in  such 
real  estate.  In  other  words,  the  interest  so  acquired  by  plain- 
tiff could  not  be  actively  asserted  so  as  to  participate  in 
any  of  the  rents  or  profits  of  such  real  estate  until  after 
the  expiration  of  the  homestead  rights  of  the  widow  and 
the  minor  children.  At  the  time  of  this  sale  there  were  two 
minor  children  entitled  to  occupy  and  enjoy  the  benefits  of 
such  homestead  until  they  reached  their  ^^'^  majority,  and 
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after  the  expiration  of  their  homstead  rights  they  were  each 
entitled  to  one-eighth  interest  in  fee  in  such  real  estate. 

It  is  clear  that  the  plaintiff  in  this  proceeding  had  no  ab- 
solute right  to  control  the  manner  or  method  of  sale  under 
the  deed  of  trust,  and  it  is  equally  clear  that  under  the  facts 
alleged  in  the  petition  there  were  others  interested  in  the 
sale  of  this  property,  the  protection  of  whose  interests  the 
trustee  was  not  at  liberty  to  ignore;  therefore,  the  condition 
confronting  the  trustee  at  said  sale  was  one  which  recjuired 
him  to  exercise  a  proper  and  sound  discretion  as  to  the  man- 
ner and  method  of  such  sale,  and  he  was  simply  bound  to 
act  in  good  faith  and  adopt  such  reasonable  methods  of  pro- 
ceeding with  the  sale  as  would  produce  the  most  beneficial 
results  to  the  parties  interested.  That  the  trustee  under  this 
deed  of  trust  had  the  right  to  sell  this  property  there  can  be 
no  doubt;  that  right  and  power  was  expressly  conferred  by 
the  deed  of  trust.  It  is  equally  clear  that  according  to  the 
allegations  in  the  petition  this  was  a  case  in  which  no  par- 
ticular one  of  the  parties  interested  had  the  right  to  control 
the  manner  and  method  of  sale,  and  that  it  was  clearly  a  case 
the  circumstances  of  which  required  the  exercise  of  a  sound 
and  proper  discretion  by  the  trustee  in  making  the  sale. 
While,  on  the  one  hand,  it  may  have  been  to  the  interest 
of  the  plaintiff  to  have  carved  out  of  this  forty-four  acres  a 
small  portion  of  it  to  satisfy  the  deed  of  trust,  yet,  on  the 
other  hand,  the  interests  of  the  minors  were  unlike  the  in- 
terests of  the  plaintiff.  While  it  may  be  that  practically  the 
value  of  the  remainder  of  the  land  would  not  have  been  im- 
paired by  reason  of  the  sale  of  part  of  it  to  pay  the  debt, 
yet  the  occupancy  and  enjoyment  of  it  as  a  homestead,  which 
the  minor  children  had  the  right  to,  may  have  been  greatly 
impaired  and  in  fact  so  far  as  the  occupancy  of  it  as  a  home, 
have  been  absolutely  destroyed.  Therefore,  the  trustee  may 
have  justly  concluded  that  to  have  carved  out  ten  acres 
***"  of  the  homestead  would  have  been  injurious  to  the  minor 
children,  and  may  have  very  logically  reasoned  that  the  par- 
ties interested  in  this  land  were  interested  in  it  for  what 
it  was  worth,  and  that  it  would  realize  more  if  sold  in  bulk 
than  if  a  small  portion  was  carved  out  of  an  already  small 
tract  of  land  and  sold  to  satisfy  the  deed  of  trust.  It  may 
also  have  occurred  to  the  trustee,  and  it  doubtless  does  oc- 
cur now  to  the  curator  of  those  minors,  who  is  resisting  the 
proceeding  to  set  aside  the  sale,  that  in  the  event  of  carving 
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out  ten  acres  of  this  land  to  sell  to  satisfy  the  deed  of  trust, 
and  the  retention  of  the  remainder  by  the  parties  inter- 
ested, that  at  best  it  would  only  be  a  few  years  until  the  re- 
mainder, which  clearly  would  not  be  susceptible  of  division 
in  kind,  would  be  sold  for  the  purpose  of  partitioning  the 
interests  of  these  three  children  and  the  interests  of  the 
plaintiff,  and  therefore  concluded  that  the  sale  of  the  entire 
land  under  this  deed  of  trust  would  bring  its  full  value,  and 
that  the  proceeds  were  simply  a  fair  substitute  for  the  land, 
and  that  after  the  payment  of  the  amount  of  the  deed  of 
trust,  the  remainder  would  be  held  for  the  benefit  of  those 
who  were  entitled  to  enjoy  the  occupancy  of  the  land  during 
their  minority,  and  after  reaching  their  majority  such  pro- 
ceeds would  be  divided  in  accordance  with  the  respective  in- 
terests of  the  parties. 

What  we  have  said  was  simply  deemed  appropriate  for 
the  purpose  of  marking  the  distinction  between  this  case  and 
those  cited  by  appellant,  and  of  indicating  that  upon  the 
facts  as  alleged  by  the  plaintiff  this  was  a  case  in  which  the 
trustee  was  vested  with  discretion,  and  was  only  bound  to 
act  in  good  faith  and  adopt  such  methods  of  procedure  in 
respect  to  this  sale  as  would  result  most  beneficially  to  all  the 
parties  interested,  and  to  indicate  the  necessity  in  a  proceed- 
ing to  set  aside  such  sales  of  at  least  making  such  allegation 
and  averments  in  the  petition  which,  if  taken  as  true,  would 
show  an  abuse  of  discretion  and  an  improper  and  un- 
sound ^^'^  exercise  of  it  by  the  method  and  manner  of  pro- 
ceeding in  the  consummation  of  such  sale. 

Recurring  now  to  the  allegations  of  the  petition  as  well  as 
the  essential  and  material  allegations  which  should  be  em- 
braced in  it,  we  find  on  the  one  hand  the  sole  grounds 
alleged  for  equitable  relief  in  this  casft:  the  statement  that 
plaintiff  demanded  that  a  less  part  of  such  land  than  the 
whole  be  sold  to  make  the  amount  of  said  debt  and  costs, 
which  demand  was  refused  by  the  trustee ;  that  plaintiff  of- 
fered to  bid  and  pay  two  hundred  and  twenty-five  dollars 
for  any  ten  acres  of  said  land,  which  was  more  than  enough 
to  pay  the  debt  and  costs ;  it  is  also  alleged  that  said  minors 
will  not  attain  their  majority  until  1912;  that  until  said 
minors  do  arrive  at  full  age  they  are  entitled  to  the  use  and 
benefit  of  the  proceeds  of  such  lands  to  the  exclusion  of  the 
participation  of  plaintiff  therein.  On  the  other  hand,  an 
analysis  of  the  petition  shows  an  entire  absence  of  any  al- 
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legation  or  averment  that  this  small  tract  of  land  of  forty- 
four  acres  had  any  natural  subdivision  or  subdivisions  by 
surveys;  no  allegation  that  it  was  in  any  way  divided  into 
small  tracts,  or  that  it  was  held  by  separate  holdings,  so  that 
these  minors  could  have  occupied  and  enjoyed  the  remainder 
of  said  land  as  a  homestead,  or  that  the  land  would  sell  for 
more  by  being  divided,  but,  on  the  contrary,  the  petition 
alleges  that  the  plaintiff  offered  to  bid  and  pay  two  hundred 
and  twenty-five  dolla^-s  for  any  ten  acres,  and  if  that  is  to  be 
taken  as  a  criterion  of  value  upon  the  subdivision  of  the  land, 
the  sale  demonstrated  that  each  ten  acres  of  that  small  tract 
of  land  brought,  when  sale  is  made,  twenty  dollars  more 
on  the  acre  than  plaintiff  offered  to  bid  and  pay  for  any 
ten  acres  in  the  premises  if  it  had  been  divided.  It  is  not 
alleged  that  any  person  would  have  given  more  than  two 
hundred  and  twenty-five  dollars  for  any  ten  acres  the  trustee 
might  carve  out  if  he  had  sold  that  way.  There  is  an  en- 
tire absence  from  this  petition  of  any  allegation  of  fraud, 
unfair  dealing,  misconduct  or  abuse  of  discretion  on  the  part 
of  the  trustee.  There  is  no  complaint  upon  the  ground 
^**  of  inadequacy  or  insufficiency  of  the  consideration  real- 
ized for  the  land.  It  is  simply  stated  in  the  petition  that 
the  land  was  reasonably  worth  two  thousand  two  hundred 
dollars,  but  it  is  manifest  from  the  allegations  in  the  pe- 
tition that  plaintiff  does  not  predicate  his  right  of  relief 
upon  the  ground  of  the  insufficiency  of  price  paid  for  the 
land. 

As  to  the  allegation  in  the  petition  that  the  minor  de- 
fendants would  not  reach  their  majority  until  1912,  and 
would  enjoy  the  use  and  benefits  of  the  entire  proceeds  of 
such  sale  to  the  exclusion  of  the  participation  of  plaintiff, 
we  might  stop  to  inquire  as  to  what  different  attitude  would 
plaintiff  be  in  respecting  the  remainder  of  the  land  if  it  had 
not  been  sold.  He  would  not  be  enabled  to  participate  in 
any  rights  of  enjoyment,  rents  or  profits  of  the  remainder  of 
such  land  until  the  minor  defendants  reached  their  ma- 
jority; hence  that  allegation  fails  to  show  any  injury  what- 
ever to  the  plaintiff. 

There  is  a  further  complaint  in  the  brief  and  argument 
of  counsel  for  appellant  that  the  whole  petition,  when  fully 
considered,  charges  unfair  treatment  and  abuse  of  discretion 
on  the  part  of  the  sheriff  as  trustee ;  however,  with  commenda- 
ble frankness,   learned  counsel  for  appellant  concedes  that 
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no  such  words  are  used  in  the  petition.  It  is  also  insinuated 
that  the  sheriff  made  this  sale  in  bulk  for  the  purpose  of  in- 
creasing the  amount  of  his  commission  upon  such  sale.  If 
such  was  the  fact,  clearly  there  should  have  been  some  aver- 
ment of  that  kind  in  the  petition.  We  have  carefully  con- 
sidered the  petition  and  we  are  unable  to  agree  with  coun- 
sel, when  fully  considered,  that  it  shows  any  abuse  of  dis- 
cretion on  the  part  of  the  trustee.  If  there  was  such  abuse 
of  discretion  in  such  sale,  there  is  only  one  way  in  which 
you  can  call  into  action  the  powers  of  a  court  of  equity, 
and  that  is  by  alleging  it  in  the  petition  which  seeks  the  relief. 
The  relief  sought  in  the  petition  is  based  upon  the  ground 
as  heretofore  indicated,  which,  ^^^  in  our  opinion,  does  not 
sufficiently  state  a  cause  of  action. 

The  correct  rule  as  applicable  to  the  question  presented 
in  this  case  is  nowhere  more  clearly  or  correctly  stated  than 
in  Benkendorf  v.  Vincenz,  52  Mo.  441.  It  was  there  said: 
' '  While  it  is  true  that  sales  of  this  character  will  be  narrowly 
watched,  and  every  possible  safeguard  thrown  around  the 
interest  of  him  who  has  been  truly  called  'a  servant  to  the 
lender';  yet  the  mere  fact  that  the  property  conveyed  by 
deed  of  trust  is  sold  in  gross  is  not  per  se  sufficient  to  avoid 
the  sale;  and  no  case  that  I  am  aware  of  has  gone  to  that 
length.  There  must  be  some  attendant  fraud,  unfair  dealing, 
or  abuse  by  the  trustee  of  the  confidence  reposed  in  him ;  or 
some  resulting  injury  from  a  sale  made  in  this  way,  in  order 
to  obtain  the  aid  of  a  court  of  equity  to  devest  a  title  thus 
acquired.  In  the  very  nature  of  things  some  latitude  of  dis- 
cretion ought  in  this  regard  to  be  allowed  the  trustee;  in- 
deed, the  very  instrument  conferring  the  power  contem- 
plates this,  and  so  long  as  his  acts  are  free  from  any  sus- 
picion of  bias,  and  that  discretion  is  not  arbitrarily  nor  un- 
soundly exercised,  those  acts  will  be  exempt  from  equitable 
interference." 

In  the  case  of  German  Bank  v.  Stumpf,  73  Mo.  311,  it  was 
expressly  ruled  that  "the  mere  fact  that  property  which  is 
susceptible  of  division  has  been  sold  in  mass  will  not  render 
a  trustee's  sale  void.  It  is  only  where  substantial  injury 
has  been  inflicted  by  a  failure  to  subdivide  and  sell  in  par- 
cels, that  a  court  of  equity  will  interfere  and  set  the  sale 
aside."  The  cases  last  cited  were  followed  and  approved  in 
Chase  v.  Williams,  74  Mo.  429. 


May,  1906.]  Givens  v.  McCray.  747 

In  the  case  of  Lazarus  v.  Caesar,  157  Mo.  199,  57  S.  W.  751, 
Gantt,  J.,  speaking  for  this  court,  reviewed  all  the  authori- 
ties upon  this  subject,  and  thus  announced  the  conclu- 
sions, in  which  all  the  members  of  this  division  con- 
curred: "While  it  may  be  conceded  that  where  a  tract  of 
land  has  been  divided  into  parcels  or  lots  for  separate  ^-®  and 
distinct  enjoyment,  the  presumption  is  that  the  property  will 
realize  more  when  sold  in  parcels  than  in  one  piece,  because 
such  a  sale  will  better  correspond  to  the  probable  wants  of 
the  purchasers  and  their  ability  to  purchase,  this  is  by  no 
means  a  conclusive  presumption.  On  the  contrary,  the  books 
abound  with  cases  which  hold  that  a  discretion  is  vested  in 
the  trustee  to  sell  in  the  way  which  will  produce  the  largest 
sum,  and  this  court  has  often  refused  to  disturb  a  sale  en 
masse  simply  because  the  land  was  not  sold  in  parcels,  but  has 
required,  in  addition,  evidence  of  fraud,  unfair  dealing,  or 
abuse  of  confidence.  Thus,  in  Carter  v.  Abshire,  48  IMo. 
300,  this  court  said:  *A  trustee,  in  exercising  his  duties  and 
powers  under  a  trust  deed,  is  a  trustee  for  the  debtor,  and 
is  bound  to  act  in  good  faith  and  adopt  all  reasonable  modes 
of  proceeding  in  order  to  render  the  sale  the  most  beneficial 
to  the  debtor.  Therefore,  where  property  will  bring  more  by 
being  separated  when  sold,  it  is  the  duty  of  the  trustee  to 
pursue  that  course,   whether  the  deed  contains  a  direction 

to  that  effect  or  not But  no  general  rule  can  be  laid 

down  for  the  government  of  trustees  on  this  subject.  In 
some  cases  the  sale  of  an  entire  tract  will  be  more  judicious 
and  better  subserve  the  interest  of  the  debtor  than  a  di- 
vision in  parcels.  A  farm  or  a  piece  of  real  estate  may 
derive  additional  value  from  its  unity  or  entirety.'  " 

We  see  no  necessity  for  pursuing  this  subject  further.  We 
are  unwilling  to  a.ssent  to  appellant's  contention  that  the 
mere  statement  that  the  trustee  had  sold  the  land  in  bulk 
and  refused  the  request  of  plaintiff  to  sell  a  less  quantity, 
and  the  offer  to  bid  and  pay  two  hundred  and  twenty-five 
dollars  for  any  ten  acres  carved  out  of  the  forty-four  acres, 
and  that  such  failure  to  nuike  such  sale  as  requested  and 
desired  by  plaintiff  operated  to  his  injury,  in  the  absence  of 
any  substantial  allegation  indicating  the  true  nature  and 
character  of  this  property,  its  susceptibility  of  division,  or 
of  any  abuse  of  discretion  or  confidence  on  ^^*  the  part  of 
the  trustee  in  making  such  sale,  or  that  in  conducting  such 
sale  he  in  any  manner  acted  otherwise  than  impartially  with 
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all  the  parties  in  interest,  or  did  not  exercise  a  proper  and 
sound  discretion  in  adopting  methods  and  manner  of  the  sale 
of  such  property,  constitutes  a  statement  of  a  good  cause  of 
action. 

Entertaining  the  views  as  herein  expressed,  it  results  in 
the  conclusion  that  the  judgment  in  this  cause  should  be  af- 
firmed, and  it  is  so  ordered. 

All  concur. 


Sales  and  Conveyances  by  Trustees  are  discussed  in  the  note 
to  Tyler  v.  Herring,  19  Am.  St.  Rep.  266-297.  This  subject  is 
further  discussed  under  the  title  of  ' '  Sales  Under  Powers,  in  Mort- 
gages and  Trust  Deeds,"  in  the  monographic  note  to  Houston  v. 
National  etc.  Loan  Assn.,  92  Am.  St.  Kep.  573-598. 


ANDERSON  v.  MISSOURI-PACIFIC  RAILWAY  CO. 

[196  Mo.  442,  93   S.   W.   394.] 

RAILBOADS — Negligence — Sufaciency  of  Complaint. — In  an 
action  to  recover  for  the  death  of  plaintiff's  husband,  a  complaint 
alleging  that  he  was  killed  by  reason  of  defendant's  train,  on  which 
he  was  traveling  as  a  passenger,  being  run  into  and  wrecked  by  an- 
other of  defendant's  trains,  and  that  such  collision  was  occasioned  by 
the  negligence  or  unskillfulness  of  the  oflScers,  servants,  or  employes 
thereon  in  running,  conducting  and  managing  such  train,  is  sufficient, 
and  it  is  not  necessary  to  allege  the  particular  acts  of  any  par- 
ticular servant  or  employe  which  occasioned  the  collision,     (p.  754.) 

BAIIiBOADS — Passengers. — A  passenger  who  has  only  paid 
his  fare  to  a  certain  point  of  destination  is  not  required  to  leave 
the  train  at  that  point,  and  if  he  desires  to  continue  the  journey,  he 
has  a  right  to  remain  in  the  car,  retaining  his  status  as  a  passenger, 
and  when  demanded  of  him  pay  his  fare  to  the  farther  place  of 
his  destination,     (p.  759.) 

RAILROADS— Passengers — Presumption. — Everyone  riding  in 
a  railroad  car  is  presumed,  prima  facie,  to  be  there  lawfully  as  a 
passenger,  having  paid,  or  being  liable,  when  called  on,  to  pay,  his 
fare,  and  the  burden  of  proof  is  on  the  carrier  to  prove  affirmatively 
that  he  was  a  trespasser,     (p.  760.) 

RAILROADS — Passenger — Persons  Remaining  on  Train, — A  per- 
son who  is  on  a  train  as  a  passenger  when  it  stops  at  a  station,  and 
who  desires  to  continue  his  journey  farther  than  was  originally 
intended,  and  who  remains  on  the  train  for  that  purpose,  whether 
he  has  paid  fare  or  notified  the  trainmen  of  his  intention  to  con- 
tinue his  journey  or  not,  is  still  a  passenger,     (p,  762,) 

RAILROADS — Negligence — Brakemen. — A  brakeman  is  a 
train  servant  of  a  railroad  company  engaged  in  the  operation  and 
management  of  the  company's  train,  for  whose  negligence  in  caus- 
ing the  death  of  a  passenger  the  company  is  liable  for  a  statutory 
penalty  imposed  for  death  caused  by  negligence,     (pp.  764,  765,) 
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M.  L.  Clardy,  "W,  S.  Shirk  and  J.  Cashman,  for  the  appel- 
lant. 

W.  G.  and  G.  T.  Pendleton  and  W.  M.  Williams,  for  the 
respondent. 

445  FOX,  J.  There  was  a  verdict  and  judgment  for  the 
plaintiff  in  the  Cooper  circuit  court,  and  this  cause  is  here 
upon  appeal  by  defendant.  The  judgment  in  ■*^®  this  cause 
is  predicated  upon  the  following  acts  of  negligence  com- 
plained of  in  the  petition  filed  by  plaintiff: 

"Plaintiff  states  that  she  is  the  widow  of  Robert  Anderson, 
deceased.  That  the  defendant  is,  and  was  at  the  time  here- 
inafter mentioned,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  Missouri, 
and  as  such  running  and  operating  a  railroad  in  said  state 
through  and  from  the  city  of  Nelson,  in  Saline  county,  to  the 
city  of  Blackwater,  in  Cooper  county;  that  defendant  in  the 
operation  of  said  railroad  is,  and  was  at  said  time,  a  com- 
mon carrier  of  passengers  for  hire- between  said  points. 

"That  on  the  fifth  day  of  June,  1902,  the  said  Robert 
Anderson  entered  into  a  passenger-car  of  defendant  on  its 
said  railroad  at  said  city  of  Nelson,  a  station  on  said  rail- 
road, as  a  passenger  for  transportation  over  said  railroad 
to  said  city  of  Blackwater,  and  as  such  passenger  was  law- 
fully in  said  car,  which  was  part  of  and  situated  at  or  near 
the  rear  of  a  train  of  cars  attached  to  a  locomotive  headed 
east  on  said  railroad.  That  while  said  Robert  Anderson  was 
a  passenger  on  defendant's  said  train  as  aforesaid,  and  while 
said  train  and  locomotive  was  standing  on  defendant's  rail- 
road track  at  said  station  of  Nelson,  another  train  of  cars 
drawn  by  a  locomotive,  also  headed  east  and  on  the  same 
railroad  track  as  aforesaid,  approached  at  high  speed  and  ran 
into  the  rear  end  of  and  collided  with  the  first  above-men- 
tioned train,  upon  which  plaintiff's  said  hu.sband  was  a 
passenger,  with  great  force  and  violence,  completely  wreck- 
ing and  demolishing  the  car  in  which  the  said  Robert  Ander- 
son was  situated,  and  wounding  and  bruising  the  said  Robert 
Anderson,  from  the  effect  of  which  he  then  and  there  died. 

"That  the  aforesaid  car,  train  of  cai-s  and  locomotives  at 
the  time  aforesaid  belonged  to,  and  were  being  run,  con- 
ducted and  managed  by  officers,  agents,  servants  and  em- 
ployes of  the  defendant,  and  the  injury  '*'*''  resulting  in  the 
death   of   the   said   Robert   Anderson   as   aforesaid   was   oc- 
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casioned  by  the  negligence  and  unskillfulness  of  said  officers, 
agents,  servants  and  employes  whilst  so  running,  conducting 
and  managing  said  ear,  trains  of  ears  and  locomotives. 

"Wherefore  plaintiff  has  been  damaged  in  the  sum  of  five 
thousand  dollars,  for  which,  together  with  costs  of  suit,  she 
prays  judgment  against  defendant." 

The  answer  to  this  petition  consists  of  a  general  denial, 
followed  by  a  special  denial  of  any  negligence  on  the  part 
of  the  agents  and  servants  of  defendants,  and  a  statement 
that  whatever  injuries  plaintiff's  husband  may  have  received, 
were  the  result  of  and  occasioned  by  pure  accident,  without 
negligence  on  the  part  of  the  agents  and  servants  of  defend- 
ant. 

The  trial  of  this  cause  was  had  on  the  twenty-ninth  day 
of  January,  1903.  There  is  practically  no  dispute  as  to 
what  the  testimony  tended  to  prove  in  this  cause.  There  is 
no  controversy  over  the  fact  that  Robert  Anderson  was  plain- 
tiff 's  husband,  and  there  is  no  contention  that  the  suit  was  not 
instituted  within  the  statutory  period — that  is,  six  months  af- 
ter his  death.  The  testimony  upon  the  trial  tended  to  estab- 
lish substantially  the  following  state  of  facts:  That  Robert 
Anderson  resided  at  Blackwater,  a  town  and  station  on  de- 
fendant's railway;  that  he  left  Blackwater  on  the  afternoon 
of  June  5,  1902,  on  defendant's  west-boijnd  passenger  train 
for  the  city  and  station  of  Marshall  on  said  railway;  that 
he  reached  Marshall,  and  later  on  the  same  afternoon  took 
passage  on  another  of  defendant's  trains  returning  east  to- 
ward Blackwater,  his  home ;  that  the  latter  train  reached  the 
station  of  Nelson  between  Marshall  and  Blackwater  late  on 
said  afternoon;  that  the  train  (a  mixed  stock  and  passenger 
train)  stopped  at  Nelson  twenty-five  or  thirty  minutes,  load- 
ing and  unloading  freight,  and  taking  on  stock-cars;  that 
immediately  after  this  train  at  Nelson  started  on  its  journey 
toward  Blackwater  it  was  run  into  in  the  '*^*  rear  by  an- 
other train  going  in  the  same  direction,  resulting  in  a  collision 
and  a  wreck  of  the  passenger  coach  of  the  forward  train ; 
that  after  the  wreck  rescuers  found  Robert  ^ Anderson  in 
the  wrecked  coach,  badly  mangled,  and  that  he  died  a  few 
minutes  after  his  removal  from  the  wreck.  The  conductor  of 
the  train  deceased  was  on  testified  that  the  latter  paid  his 
fare  from  Marshall  to  Nelson.  It  was  admitted  by  defend- 
ant at  the  trial  that  the  railway  and  trains  mentioned  were 
the  property  of  the  defendant,  that  said  trains  at  the  time 
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of  the  collision  were  being  operated  by  defendant's  servants, 
and  that  Robert  Anderson  died  as  the  result  of  injuries  caused 
by  said  wreck. 

The  evidence  further  showed  that  the  train  Anderson  was 
on  was  a  regular  train,  running  several  hours  behind  its 
schedule  time  at  Nelson;  that  according  to  the  defendant's 
regulations,  it  was  the  duty  of  its  servants  operating  said 
train,  when  it  stopped  at  Nelson,  to  send  a  signal-man  to  the 
rear,  and  by  the  use  of  a  signal  flag,  and  by  placing  torpedoes 
on  the  track,  warn  approaching  trains  of  the  presence  of  this 
train  at  Nelson.  The  conductor  of  the  forward  train  testi- 
fied that  he  sent  a  brakeman  back  with  a  flag  for  the  purpose 
of  signaling  the  following  train,  but  there  was  no  evidence 
that  he  did  signal  said  train.  The  brakeman  was  not  present 
to  testify  at  the  trial.  The  engineer  of  the  rear  train  tes- 
tified that  he  saw  no  flag  and  heard  no  torpedoes  as  he 
approached  Nelson,  and  his  testimony  and  that  of  witnesses 
for  the  plaintiff  showed  that  a  few  yards  west  of  the  Nelson 
depot  the  railway  makes  a  sharp  curve  through  a  deep  cut, 
so  that  an  engineer  going  east  could  not  see  a  train  at  the 
depot  until  he  approached  very  close. 

At  the  close  of  the  evidence  the  defendant  requested  the 
court  to  give  an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  which  substantially  told  the  jury  that  under 
the  pleadings  and  all  the  evidence  in  the  case  the  plaintiff 
was  not  entitled  to  recover  and  the  jury  '**"  will  find  for 
the  defendant.  This  request  was  denied  and  the  court  re- 
fused to  give  the  in.struction. 

At  the  request  of  the  plaintiff  the  court  gave  the  following 
instructions : 

"1.  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  on  or  about  June  5,  1902,  Robert  Anderson 
was  a  pas.senger  on  one  of  defendant's  trains,  and  that  in 
consequence  of  the  negligence  of  the  defendant's  servants, 
agents  and  employes  whilst  running,  conducting  or  man- 
aging said  train  of  cars,  another  train  of  cars  going  in  the 
same  direction  upon  defendant's  said  railroad  ran  into  and 
collided  at  the  station  of  Nelson  with  the  car  in  which  said 
Anderson  was,  and  he  was  thereby  killed,  and  that  said 
collision  occurred  and  his  death  resulted  from  the  carelessness 
and  negligence  of  defendant's  servants  in  running,  conduct- 
ing or  managing  said  train  on  which  he  had  taken  passage, 
or  the  train   colliding  therewith,   and   that   plaintiff  is   his 
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widow,  and  this  suit  was  begun  within  six  months  after 
his  death,  they  will  find  the  issue  for  the  plaintiff  and  as- 
sess her  damages  at  the  sum  of  five  thousand  dollars. 

"Even  if  the  jury  should  find  from  the  evidence  that 
Robert  Anderson  got  on  defendant's  train  at  Marshall  and 
only  paid  his  fare  to  Nelson,  still  if  the  jury  believe  from 
all  the  facts  and  circumstances  in  evidence  that  he  deter- 
mined to  continue  his  journey  to  Blackwater  and  remained 
on  said  train  for  that  purpose,  the  fact  that  he  only  paid 
his  fare  from  Marshall  to  Nelson  is  no  defense  to  this  suit. 

**2.  If  the  jury  believe  from  all  the  evidence  in  the  case 
that  the  death  of  Robert  Anderson  was  the  result  of  mere 
accident  or  misadventure,  and  that  the  same  was  not  caused 
by  any  negligence  on  the  part  of  defendant  or  its  servants, 
then  they  must  return  a  verdict  for  the  defendant." 

450  'pjjg  defendant  requested  the  court  to  instruct  the  jury 
as  follows: 

"1.  If  the  jury  find  from  the  evidence  that  the  accident 
by  which  plaintiff's  deceased  husband  was  killed  was  not 
occasioned  by,  or  did  not  result  from,  the  negligence,  un- 
skillfulness  or  criminal  intent  of  any  of  the  agents,  servants 
or  employes  of  defendant,  whilst  running,  conducting  or 
managing  the  locomotive  and  train  of  cars,  which  collided 
with  the  ear  on  which  her  said  husband  was  seated,  or  whilst 
running,  conducting  or  managing  the  locomotive  and  train 
of  cars  on  which  her  said  husband  was  a  passenger,  but 
that  such  accident  was  caused  and  brought  about  by  the 
rear  brakeman  of  the  train  on  which  plaintiff's  deceased 
husband  was  a  passenger,  in  failing  to  properly  guard  such 
train  from  being  run  into,  by  a  train  following  it,  then  if  the 
jury  find  for  the  plaintiff,  they  are  not  bound  to  assess  her 
damages  at  just  the  sum  of  five  thousand  dollars,  no  more 
nor  less,  but  may  assess  the  same  at  any  sum  not  exceeding 
the  sum  of  five  thousand  dollars. 

"If  the  jury  find  for  the  plaintiff,  then  in  assessing  her 
damage,  they  can  only  assess  such  damages  at  such  sum 
as  will  compensate  her  for  the  pecuniary  injury  necessarily 
resulting  to  her  from  the  death  of  her  husband;  the  jury 
cannot  allow  her  anything  on  account  of  any  pain,  sorrow 
or  mental  anguish  which  she  may  have  suffered  on  .account 
of  her  said  husband's  death. 

"And  in  arriving  at  the  pecuniary  value  of  her  hus- 
band's life  to  her,  they  should  take  into  consideration  his 
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age  at  the  tirre  of  his  death;  and  also  the  probable  length 
of  time  that  he  may  have  lived  after  the  date  of  his  death; 
and  also  his  power,  ability  and  capacity  to  earn  money, 
and  acquire  property  at  the  time  of  his  death;  also  his  moral, 
social  and  domestic  habits. 

"And  if  after  considering  all  these  matters,  under  the 
evidence  you  should  find  that  the  pecuniary  value  '^'^^  of 
his  life  was  worth  nothing  to  the  plaintiff,  then  your  verdict 
will  be  for  the  defendant. 

"But  if  after  considering  all  these  matters,  you  should 
find  that  the  pecuniary  value  of  his  life  was  worth  something 
to  plaintiff,  then  you  will  find  for  the  plaintiff  and  assess 
her  damages  at  such  sum  only  as  will,  under  all  the  evi- 
dence in  the  case,  compensate  her  for  the  pecuniary  loss 
which  may  have  necessarily  resulted  from  her  husband's 
death. 

"2.  The  court  further  instructs  the  jury,  that  it  is  alleged 
in  plaintiff's  petition,  as  the  groundwork  of  her  action,  that 
the  plaintiff's  husband,  Robert  Anderson,  was  a  passenger 
upon  defendant's  train  at  the  time  he  received  the  injury 
which  resulted  in  his  death,  and  the  burden  of  proving  that 
he  was  such  passenger  is  upon  the  plaintiff.  And  unless  you 
believe  and  find  from  the  preponderance  of  the  evidence  that 
he  was,  at  the  time  he  was  killed,  on  board  of  the  train,  as 
such  passenger,  as  hereinafter  defined,  then  the  plaintiff  can- 
not recover  herein,  and  the  jury  will  find  for  the  defendant. 
And  if  the  jury  find  from  the  evidence  that  plaintiff's  said 
husband  had  taken  passage  on  its  train  at  Marshall,  and 
had  paid  his  fare  to  said  station  to  Nelson,  and  after  the 
arrival  of  said  train  at  Nelson  he  remained  on  board  the 
train,  talking  to  a  friend,  without  notifying  the  conductor 
of  said  train  that  he  wished  to  go  farther  on  said  train,  and 
that  the  conductor  of  said  train  did  not  know  that  he  re- 
mained aboard  said  train  after  it  arrived  at  Nelson,  then  the 
plaintiff's  husband,  Robert  Anderson,  was  not  a  passenger 
on  said  train." 

Which  instructions  so  requested  by  the  defendant  were  by 
the  court  refused,  to  which  action  of  the  court  timely  ob- 
jections and  exceptions  were  preserved.  Whereupon  the 
cause  was  submitted  to  the  jury  and  they  returned  a  verdict 
finding  the  issues  for  the  plaintiff  and  assessing  her  dam- 
ages at  the  sum  of  five  thousand  dollars.  Defendant  within 
the  proper  time  filed  ^''^  its  motion  for  a  new  trial,  which 
Am.  St.  Rep.,  Vol.  113—48 
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was  by  the  court  overruled.  Judgment  was  entered  in  ac- 
cordance with  the  verdict,  and  from  this  judgment  defend- 
ant in  due  time  and  proper  form  prosecuted  this  appeal  to 
this  court,  and  the  record  is  now  before  us  for  consideration. 

The  record  in  this  cause  discloses  numerous  assignments 
of  error  on  the  part  of  appellant.  We  wuU  treat  of  such 
complaints  in  the  order  suggested  by  the  brief,  and  give 
them  such  consideration  as  their  importance  merit  and  de- 
mand. 

1.  It  is  insisted  that  the  petition  in  this  cause  is  fatally 
defective,  and  that  the  court  erred  in  refusing  to  sustain 
defendant's  objection  to  the  introduction  of  any  evidence. 
This  insistence  is  predicated  upon  the  contention  of  the  de- 
fendant that  the  averments  in  the  petition  of  the  negligence 
complained  of  are  too  general,  and  do  not  meet  the  require- 
ments of  the  law. 

We  have  carefully  considered  the  petition  upon  which  this 
proceeding  is  predicated,  and  we  are  unable  to  agree  with 
learned  counsel  for  appellant  that  this  petition  is  fat<vlly  de- 
fective or  fails  to  state  a  good  cause  of  action.  The  recov- 
ery in  this  cause  is  sought  under  the  provisions  of  section 
2864  of  the  Revised  Statutes  of  1899,  which  substantially  pro- 
vides that  where  any  passenger  shall  die  from  any  injury 
resulting  from  or  occasioned  by  the  negligence  and  unskill- 
fulness  or  criminal  intent  of  any  officer,  agent,  servant  or 
employ^  whilst  running,  conducting  or  managing  any  loco- 
motive, cars  or  train  of  cars,  the  owner  of  such  railroad  shall 
forfeit  and  pay  for  every  passenger  so  dying  the  sum  of  five 
thousand  dollars.  Then  follow  the  provisions  of  said  sec- 
tion designating  the  persons  who  may  sue  for  and  recover 
such  forfeiture. 

The  petition  in  this  case  alleges  with  sufficient  particularity 
every  essential  element  necessary  to  support  '*^^  a  recovery 
under  the  provisions  of  the  section  above  cited.  It  expressly 
avers  that  at  a  certain  time  Robert  Anderson,  husband  of 
the  plaintiff,  was  a  passenger  for  transportation  over  de- 
fendant's railroad,  and  that  while  said  Robert  Anderson  was 
a  passenger  on  defendant's  train  of  cars,  and  whilst  said 
train  was  standing  on  defendant's  railroad  track  at  the  sta- 
tion of  Nelson,  another  train  of  cars  drawn  bj'  a  locomotive, 
also  headed  east  and  on  the  same  railroad  track  of  defend- 
ant, approached  at  high  speed  and  ran  into  the  rear  end  of 
and  collided  with  the  first  above-mentioned  train  upon  which 
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plaintiff's  said  husband  was  a  passenger,  with  great  force 
and  violence,  completely  wrecking  and  demolishing  the  car 
in  which  the  said  Robert  Anderson  was  situated,  and  wound- 
ing and  bruising  the  said  Robert  Anderson,  from  the  effe-ts 
of  which  he  then  and  there  died.  Then  follows  a  specific 
allegation  that  the  aforesaid  cars,  trains  of  cars  and  loco- 
motives at  the  time  aforesaid  belonged  to  and  were  being 
run,  conducted  and  managed  by  officers,  agents,  servants 
and  employes  of  the  defendant,  and  the  injury  resulting  in 
the  death  of  said  Robert  Anderson  aforesaid  was  occasioned 
by  the  negligence  and  unskillfulness  of  said  officers,  agents, 
servants  and  employes  whilst  so  running,  conducting  and 
managing  such  cars,  trains  of  cars  and  locomotives. 

"We  are  unable  to  conceive,  under  the  uniform  rulings 
of  this  court,  in  what  particulars  the  acts  of  negligence 
complained  of  should  have  been  more  specific.  If  plaintiff's 
husband  was  a  passenger  upon  the  train  of  cars  of  the  defend- 
ant, then  he  was  entitled  to  be  safely  transj)orted  to  the 
point  he  purposed  going,  and  if  he  was  killed  by  reason  of 
the  train  on  which  he  was  traveling  being  run  into  and 
wrecked  by  another  of  defendant's  trains,  and  such  collision 
was  occasioned  by  the  negligence  or  unskillfulness  of  the  of- 
ficers, servants  or  employes  in  running,  conducting  and  man- 
aging said  train,  it  was  not  essential  to  allege  the  particular 
acts  '*^'*  of  any  particular  servant  or  employe  which  oc- 
casioned the  collision,  but  it  is  only  necessary  to  allege  gen- 
erally the  collision,  and  that  such  collision  was  occasioned 
by  reason  of  the  negligence  and  unskillfulness  of  those  oper- 
ating and  managing  the  train,  and  tliat  the  injuries  and 
death  of  plaintiff's  husband  were  the  result  of  such  neg- 
ligence and  unskillfulness. 

In  view  of  the  recent  expressions  of  this  court  applicable 
to  this  subject,  and  the  questions  of  pleading  involved  in  the 
case  at  bar,  we  deem  it  unnecessary  to  burden  this  opinion 
with  a  review  of  all  the  authorities  touching  this  proposition 
presented  for  consideration.  In  Rinard  v.  Omaha  etc.  R.  R. 
Co.,  164  Mo.  270,  64  S.  W.  124,  a  recovery  was  sought  for 
the  killing  of  plaintiff's  husband,  caused  by  a  collision  of 
two  trains  upon  defendant's  road  near  Gait  in  Grundy 
county,  Missouri.  The  collision  of  the  two  trains  in  that 
case  was  alleged  in  a  very  similar  manner  to  the  allegations 
of  the  collision  of  the  case  in  hand,  which  was  followed  by 
a  charge  in  the  petition  that  the  collision  was  the  result  of 
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and  occasioned  by  the  negligence  of  the  officers,  agents,  ser- 
vants and  employes  of  defendant  whilst  running,  conducting 
and  managing  said  locomotives,  cars  and  trains  aforesaid. 
The  sufficiency  of  the  petition  in  that  case  was  challenged,  and 
such  challenge  was  fully  considered,  and  in  treating  of  it 
this  court  thus  stated  the  proposition  and  announced  its  con- 
clusion upon  the  question  presented:  '*It  is  next  insisted 
that  the  motion  to  require  the  plaintiff  to  make  each  count 
of  the  petition  more  definite  and  certain,  'by  specifying  the 
officer,  agent,  servant  or  employe  of  defendant  whose  alleged 
negligence  occasioned  the  death  of  plaintiff's  husband,  and 
also  by  specifying  in  what  respect  and  upon  what  particular 
train  such  officer,  agent,  servant  or  employe  was  negligent,' 
should  have  been  sustained.  In  Gurley  v.  Missouri  Pac.  R. 
R.  Co.,  93  Mo.  445,  6  S.  W.  218,  Black,  J.,  delivering  the 
opinion  of  this  court,  held  that  'the  acts  done  or  omitted, 
which  constitute  the  negligence  complained  of,  should  be 
stated  with  a  reasonable  *^^  degree  of  particularity.'  And 
in  Sullivan  v.  Missouri  Pac.  R.  R.  Co.,  93  Mo.  445,  6  S.  W.  218, 
97  Mo.  113,  10  S.  W.  852,  it  was  insisted  that  the  petition  was 
bad  under  the  rule  laid  down  in  the  Gurley  case,  but  the  same 
learned  judge  said:  'The  rule  of  that  case  is,  that  it  is  good 
and  sufficient  pleading  to  set  out  and  describe  the  acts  done 
with  a  reasonable  degree  of  particularity,  and  then  allege  that 
they  were  negligently  done.  In  this  case  the  petition  sets 
out  the  circumstances  as  a  matter  of  inducement,  to  the  un- 
necessary extent  of  stating  the  names  of  the  conductor  and 
engineer  in  charge  of  the  train;  it  states  that  Sullivan  was 
run  upon  and  killed  by  the  designated  train,  and  that  his 
death  was  occasioned  by  the  negligence  of  the  defendant's 
servants  while  running,  conducting  and  managing  the  loco- 
motive and  train  of  cars.  The  petition  is  clearly  within  the 
rule  of  the  case  before  cited.'  In  Pope  v.  Kansas  City  R. 
R.  Co.,  99  Mo.  400,  12  S.  W.  891,  the  negligence  charged 
was  general.  The  sufficiency  of  the  petition  was  challenged. 
Brace,  J.,  said:  'The  objection  urged  against  it,  however, 
that  it  does  not  specify  the  particular  act  of  negligence  which 
it  is  claimed  caused  the  injury,  is  answered  by  the  case  of 
Sullivan  v.  Missouri  Pac.  R.  R.  Co.,  97  Mo.  113,  10  S.  W. 
852 ;  Johnson  v.  Missouri  Pac.  R.  R.  Co.,  96  Mo.  340,  9  Am. 
St.  Rep.  351,  9  S.  W.  790.'  These  cases  have  been  cited 
approvingly  and  followed  in  Dickson  v.  Missouri  Pac.  R.  R. 
Co.,  104  Mo.  491,  16  S.  W.  381;  Shaw  v.  Missouri  Pac.  R.  R. 
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Co.,  104  :\ro.  648,  16  S.  W.  832 ;  Le:\ray  v.  :Missouri  Pac.  R. 
R.  Co.,  105  Mo.  361,  16  'S.  W.  1049.  In  all  these  cases  the 
negligence  was  charged  in  general  terms,  and  followed  sub- 
stantially the  language  of  the  statute:  Rev.  Stats.  1889,  sec. 
4425.  The  negligence  charged  in  the  case  at  bar  is  as  specific 
as  that  charged  in  the  Sullivan  case  (97  :Mo.  113,  10  S.  W. 
852),  or  in  any  of  the  cases  that  have  followed  it,  and  is  a 
substantial  compliance  with  the  requirements  laid  down  in  the 
Gurley  case  (93  Mo.  445,  6  S.  W.  218)." 

To  the  same  effect  is  Malloy  v.  St.  Louis  etc.  R.  R.  Co.,  173 
Mo.  75,  73  S.  W.  159.  TJiat  was  also  a  case  in  wliich  the 
injuries  complained  of  resulted  from  a  collision  between  the 
car  upon  which  the  plaintiff  was  riding  as  a  passenger  and 
another  car  upon  the  track  of  the  defendant.  **^**  In  that  case 
the  collision  alleged  and  the  negligence  charged  in  the  petition 
was  that  the  defendant  "did,  by  the  servants  in  charge  of 
said  car  and  its  servants  in  charge  of  another  of  the  cars, 
so  carelessly  manage  and  control  said  cars  as  to  cause  and 
suffer  the  same  to  collide."  The  complaint  was  urged  in  that 
case  that  the  petition  was  not  sufificiently  broad,  and  this 
court  very  clearly  and  tersely  responded  to  such  complaint  in 
the  following  language:  "Certain  it  is  that  the  collision  Avas 
caused  by  the  negligence  of  some  one  or  more  of  the  defend- 
ant's servants  who  were  in  charge  of  the  cars,  in  one  capacity 
or  another,  and  directly  connected  with  their  movements.  It 
follows  that  the  petition  is  as  broad  as  is  necessary  to  support 
a  recovery  in  this  case,  and  that  as  it  was  not  incumbent  upon 
the  plaintiff  to  charge  the  specific  negligence  of  any  particular 
servant,  so  it  was  not  necessary  for  the  plaintiff  to  show  which 
servant  so  in  charge  of  the  cars  was  negligent,  for  the  defend- 
ant was  liable  for  the  negligence  of  all  such  servants." 

2.  It  is  earnestly  urged  that  the  court  erred  in  refusing  to 
give  defendant's  instruction  in  the  nature  of  a  demurrer  to 
plaintiff' 's  evidence  and  in  refusing  to  instruct  the  jury  to  find 
the  issues  for  the  defendant  at  the  close  of  all  the  evidcm-e. 
The  basis  of  that  contention  is  predicated  upon  the  theory 
that  there  was  a  failure  of  proof  upon  the  case  stated  in  the 
petition.  In  other  words,  that  the  testimony  elicited  upon  the 
trial  of  this  cause  failed  to  show  that  plaintiff's  deceased 
husband  was  at  the  time  of  his  death  a  passenger  upon  de- 
fendant's train  of  cars.  It  is  earnestly  contended  and  ably 
argued  that,  by  reason  of  the  testimony  of  the  conductor  that 
plaintiff's  husl)and  had  only  paid  his  fare  from  ]\rarshall  to 
Nelson,  when  the  train  reached  Nelson  and  stopped  a  reason- 
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able  length  of  time  for  the  passengers  on  the  train  to  alight, 
the  relation  of  '^'^'^  passenger  and  carrier  as  between  plaintiff's 
husband  and  defendant  ceased. 

We  are  unable  to  agree  with  counsel  for  appellant  upon  this 
insistence.  Conceding,  for  the  purpose  of  the  discussion  upon 
this  proposition,  that  the  court  and  jury  were  bound  to  accept 
the  conductor's  statement  that  plaintiff's  husband  had  only 
paid  his  fare  to  the  station  of  Nelson,  yet  were  not  the  facts 
and  circumstances  detailed  in  evidence  sufficient  to  warrant 
the  court  in  submitting  the  question  as  to  whether  or  not, 
after  reaching  Nelson  or  before  reaching  there,  he  concluded 
or  determined  to  remain  on  the  train  and  continue  his  jour- 
ney to  Blackwater,  and  that  his  remaining  on  the  train  was 
for  that  purpose  ?  The  testimony  clearly  shows  that  the  home 
of  the  deceased  was  at  Blackwater;  his  family  was  there 
and  he  had  only  left  that  place  for  Marshall  a  few  hours 
previously  and  was  at  the  time  of  the  collision  returning 
from  the  last-mentioned  place  on  a  train  going  toward  his 
home.  The  coach  in  which  the  deceased  was  traveling  stopped 
at  Nelson  twenty-five  or  thirty  minutes  before  the  collision ; 
the  testimony  fails  to  show  that  he  made  any  effort  to  alight 
from  it,  and  if  he  did  alight  from  the  car  he  must  have  re- 
turned, for  he  was  found  fatally  injured  in  the  coach  in 
which   he  was  traveling   immediately   after  the   collision. 

It  is  conceded  by  appellant's  counsel  that  if  plaintiff's 
husband  had  stepped  off  the  car  and  then  stepped  on  again  at 
Nelson,  he  would  then  have  been  entitled  to  protection  as  a 
passenger,  whether  the  conductor  knew  he  was  on  the  train 
or  not.  However,  it  is  contended  that  if  he  remained  on  the 
train  for  the  purpose  of  continuing  his  journey  to  Blackwater, 
it  devolved  upon  him  to  notify  the  conductor,  or  for  the 
conductor  to  have  knowledge  of  his  purpose  to  continue  such 
journey  before  he  was  entitled  to  protection  as  a  passenger. 
We  are  unable  to  give  our  assent  to  the  views  of  counsel  for 
appellant  upon  this  proposition  as  to  the  law  which  should 
govern  the  relation  of  carrier  and  passenger.  It  '*''"**  was 
ruled  in  Barth  v.  Kansas  City  etc.  R.  R.  Co.,  142  Mo.  535,  44 
S.  W.  778,  that  when  the  train  of  a  common  carrier  stopped 
at  a  station  and  passengers  were  permitted  to  alight,  and 
the  iron  gate  to  the  platform  was  opened,  it  was  an  invitation 
ti)  the  passengers  to  take  passage  thereon.  If  it  be  true  that, 
M^hen  a  common  carrier  stops  its  train  of  cars  at  the  platform 
at  one  of  its  stations,  such  act  upon  its  part  is  an  invitation 
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to  passengers  to  take  passage  on  the  train,  is  it  not  equally 
true  that  an  invitation  is  extended  to  those  persons  who  are 
on  the  train  and  desire  to  extend  their  journey  farther  than  was 
originally  contemplated,  to  remain  on  the  train,  and  if  in  faft 
they  do  remain  on  the  train  for  such  purpose,  are  they  not, 
in  the  eyes  of  the  law,  entitled  to  the  same  protection  as 
passengers  as  those  who  enter  the  train  for  the  first  time  at 
such  station? 

There  is  no  rule  of  law  which  requires  a  passenger,  if  he 
has  only  paid  his  fare  to  a  certain  point  of  destination,  to 
leave  the  train  at  that  point,  but  if  he  desires  to  continue 
his  journey,  it  is  manifestly  his  right  to  remain  in  the  car 
and  when  demanded  of  him,  pay  his  fare  to  the  place  of 
destination.  It  is  but  common  knowledge  that  persons  trav- 
eling upon  railroad  trains  very  frequently  do  not  alight  and 
stop  at  the  point  of  destination  originally  contemplated  when 
they  enter  the  car,  but  proceed  to  some  other  point  where 
business  may  call  them,  and  under  such  circumstances  they 
simply  remain  on  the  train  and  proceed  with  their  journey, 
and,  in  our  opinion,  they  are  no  less  passengers  in  contempla- 
tion of  law  than  if  they  had  alighted  from  the  train  at  the 
station  originally  contemplated,  transacted  business  and  re- 
entered the  coach  for  the  purpose  of  continuing  their  jour- 
ney. The  question  in  this  case  is  not  whether  plaintiff's 
husband  had  been  afforded  reasonable  time  to  leave  the  train 
at  the  station  to  which  he  had  paid  his  fare,  but  whether  or 
not,  if  he  purposed  to  go  farther,  he  was  in  duty  bound,  in 
order  to  preserve  his  protection  as  a  passenger,  to  alight  from 
the  train  and  then  '*^^  immediately  re-enter  it.  We  are  of 
the  opinion  that  this  would  be  a  useless  and  meaningless  per- 
formance, which  the  law  does  not  impose  upon  an}^  citizen  in 
order  to  preserve  his  protection  as  a  passenger  upon  the  train 
of  a  common  carrier. 

The  defendant  in  this  case  was  a  common  carrier,  and  plain- 
tiff's deceased  husband  at  the  time  of  the  collision  was  in  the 
coach  used  by  defendant  for  the  purpose  of  transporting 
passengers;  he  resided  at  Blackwater,  and  his  family  was 
there,  and  at  the  time  of  this  collision  the  train  had  started 
to  carry  such  passengers  as  were  on  it  to  other  points  of 
destination  along  its  line.  Under  tiiis  state  of  facts  the  pre- 
sumption must  be  indulged  that  plaintiff's  hu.sband  was  law- 
fully in  such  coach.  This  principle  was  expressly  ruled  in 
Pennsylvania  R.  R.  Co.  v.  Books,    57  Pa.  339,  98  Am.  Dec. 


7G0  American  State  Reports,  Vol.  113.     [Missouri, 

339.  It  was  there  said  that  "everyone  riding  in  a  railroad 
ear  is  presumed  prima  facie  to  be  there  lawfully  as  a  pas- 
senger, having  paid,  or  being  liable,  when  called  on,  to  pay, 
his  fare,  and  the  onus  is  upon  the  carrier  to  prove  alTirma- 
tively  that  he  was  a  trespasser."  To  the  same  effect  is  Louis- 
ville R.  R.  V.  Thompson,  107  Ind.  442,  57  Am.  Rep.  120,  9 
N.  E.  357,  decided  by  the  supreme  court  of  Indiana.  It  was 
there  said  that  the  authorities  abundantly  prove  "that  one 
who  is  on  a  train  used  for  carrying  passengers  is,  in  the 
absence  of  countervailing  evidence,  presumed  to  be  rightfully 
there  as  a  passenger."  A  similar  ruling  was  made  in  Gil- 
lingham  v.  Ohio  River  etc.  R.  R.,  35  W.  Va.  588,  29  Am.  St. 
Rep.  827,  14  S.  E.  243,  14  L.  R.  A.  798. 

While  it  may  be  said  that  the  jury  in  the  trial  of  this  cause 
were  not  bound  to  accept  the  testimony  of  the  conductor  that 
plaintiff's  husband  had  only  paid  his  fare  to  Nelson,  yet, 
as  before  stated,  conceding  that  they  should  accept  such  tes- 
timony as  true,  still,  if  deceased  remained  in  the  defendant's 
coach  for  the  transportation  of  passengers,  for  the  purpose  of 
proceeding  to  some  other  point  on  the  line  of  defendant 's  road, 
and  with  the  intention  of  paying  in  money  his  usual  fare 
for  such  transportation  to  such  other  point,  he  was  as 
'*®**  much  a  passenger  in  contemplation  of  the  law  as  though 
he  had  entered  the  train  for  the  first  time  at  the  station  of 
Nelson. 

Upon  the  facts  as  developed  in  this  case  the  court  would 
not  have  been  warranted  in  declaring  as  a  matter  of  law  that 
there  was  no  evidence  tending  to  show  that  plaintiff's  hus- 
band was  not  a  passenger  on  defendant's  train  at  the  time 
he  was  killed.  It  was  not  essential,  in  order  to  authorize 
the  submission  of  this  cause  to  the  jury,  to  show  by  positive 
or  direct  evidence  that  plaintiff's  husband  was  a  passenger  at 
the  time  of  the  collision,  or  that  it  was  his  purpose  to  con- 
tinue his  journey  farther  on  from  Nelson  station ;  but  if  the 
facts  and  circumstances  detailed  in  evidence  were  such  as 
indicated  the  purpose  and  intention  of  deceased  to  proceed 
farther  on  his  journey  from  Nelson  station,  then  the  court 
would  not  have  been  authorized  in  disregarding  the  legiti- 
mate inference  the  jury  were  warranted  in  drawing  from 
the  circumstances  detailed  in  evidence.  Take  the  facts  in  this 
case,  about  which  there  is  no  dispute,  and  we  are  unable  to 
see  how  to  escape  the  conclusion  that  they  authorized  the 
submission  of  the  cause  to  the  jury.     In  the  first  place,  the 
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train  stopped  at  Xelson  station  twenty-five  or  thirty  minutes; 
there  is  an  absence  from  the  record  of  any  testimony  shov.ing 
that  the  deceased  alighted  from  the  train,  nor  was  there  any- 
tliing  in  his  conduct  or  actions  indicating  that  he  desired  or 
intended  to  get  off  the  train.  He  remained  in  the  passenger 
coach  designed  for  the  purpose  of  transporting  passengers, 
and  the  conductor  testified  that  at  the  time  of  the  collision 
the  train  upon  which  deceased  was  traveling  had  started  to 
move;  still  no  effort  on  the  part  of  the  deceased  to  alight 
from  this  train ;  his  home  and  family  was  at  Blackwater,  tlie 
place  that  he  had  left  a  few  hours  previously,  to  go  to  IMar- 
shall ;  the  collision  occurred  while  the  train  that  he  was  upon 
was  moving  in  the  direction  of  his  home;  after  the  collision 
he  was  found  in  the  coach  where  passengers  should  be.  The 
'*®*  actions  and  conduct  of  the  deceased  in  this  coach  clearly 
manifested  an  intention  and  purpose  on  his  part  to  remain  in 
said  coach  as  a  passenger  and  pay  his  fare  when  demanded 
of  him,  and  he  did  remain  in  it  until  it  started  to  leave 
the  station  to  which  the  conductor  says  that  he  had  paid 
his  f-are.  The  coach  on  defendant's  train  was  for  the  pur- 
pose of  carrying  passengers,  and  if  the  deceased  desired  to 
proceed  to  his  home  at  Blackwater  he  had  the  righ^  to  remain 
in  said  coach  for  that  purpose,  and  he  was  not  in  any  sense 
a  trespasser  in  contemplation  of  law.  The  instruction  in  the 
nature  of  a  demurrer  to  the  evidence  w^as  properly  denied 
by  the  court. 

3.,  Complaint  is  urged  that  the  court  erred  in  refusing  de- 
fendant's instruction  numbered  2.  Counsel  in  their  brief 
refer  to  this  instruction  as  number  3,  but  the  record  discloses 
that  the  legal  propositions  are  all  embraced  in  instruction 
numbered  2.  We  have  given  such  instructions  so  refused  our 
careful  consideration  and  have  reached  the  conclusion  that 
there  was  no  error  in  the  court  denying  appellant's  request. 
This  instruction  is  reproduced  in  full  in  the  statement  of  this 
cause,  and  the  second  subdivision  of  such  instruction  sub- 
stantially announces  as  a  legal  proposition  that  if  the  de- 
ceased had  taken  passage  on  the  train  at  I\r;u-shall,  ^Missouri, 
and  had  paid  his  fare  to  the  station  of  Nelson,  it  was  essential 
after  the  arrival  of  said  train  at  Nelson  for  the  deceased  to 
notify  the  conductor  that  he  wished  to  go  farther  on  said 
train;  then  follows  the  further  statement  that  if  he  remained 
on  board  the  train  talking  to  a  friend,  without  notifying  the 
conductor  of  said  train  that  he  wished  to  go  farther  on  said 
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train,  and  that  the  conductor  on  said  train  did  not  know  that 
he  remained  aboard  said  train  after  the  arrival  at  Nelson, 
then  and  in  that  case  he  was  not  a  passenger.  In  the  first 
place,  there  was  no  testimony  that  the  deceased  was  talking  to 
a  friend  on  the  train,  and  in  the  second  place,  '*®^  as  here- 
tofore indicated,  if  the  deceased  was  in  the  passenger  coach 
and  proposed  to  proceed  farther  upon  his  journey,  he  had  the 
right  to  remain  in  such  coach,  and  it  was  not  essential  that  he 
should  expressly  notify  the  conductor  that  he  wished  to  go 
farther  on  said  train. 

It  will  not  be  seriously  denied  that  if  persons  at  the  station 
of  Nelson  ha^  entered  said  coach,  they  were  passengers  from 
the  time  of  their  entrance  into  the  same,  whether  the  con- 
ductor had  any  knowledge  of  their  entrance  or  not,  or  whether 
they  had  a  ticket  or  had  paid  their  fare  to  the  conductor. 
It  was  only  necessary  that  they  enter  the  coach  either  with  a 
ticket  authorizing  their  transportation,  or  with  the  intention 
of  paying  the  usual  fare  for  the  same,  and  we  are  unable 
to  see  any  well-grounded  legal  distinction  between  the  per- 
son who  enters  the  coach  from  a  station  for  the  purpose  of 
going  to  some  other  point  on  the  line  of  road,  and  the  person 
who  happens  to  be  in  the  coach  and  remains  there  with  the 
purpose  of  proceeding  farther,  and  with  the  intention  of  pay- 
ing his  fare  to  the  point  he  desired  to  go. 

4.  It  is  further  insisted  that  the  court  erred  in  its  refusal 
of  the  first  subdivision  of  instruction  numbered  2.  That 
portion  of  the  instruction  required  the  jury  to  find  that  the 
deceased  was  a  passenger  in  said  train,  as  was  defined  by  the 
terms  embraced  in  the  second  subdivision  of  instruction  num- 
bered 2. 

We  have  indicated  that  the  second  subdivision  of  instruc- 
tion numbered  2  was  erroneous  and  did  not  properly  declare 
the  law;  hence  it  follows  that  the  first  subdivision  of  instruc- 
tion numbered  2,  which  had  for  its  basis  the  erroneous  in- 
struction, was  also  properly  denied  by  the  court.  Again,  it 
is  insisted  that  the  refusal  of  instruction  numbered  2  left 
this  case  submitted  to  the  jury  without  any  requirement  that 
they  should  find  the  deceased  was  a  passenger,  and  without 
any  guide  as  to  what  facts  constituted  him  a  passenger. 

The  appellant  has  manifestly  overlooked  what  in  ^^  fact 
the  jury  were  required  to  find  in  order  to  entitle  plaintiff  to 
recover.  It  will  be  observed  that  the  defendant,  in  its  in- 
struction requested  upon  the  measure  of  damages,  practically 
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conceded  and  assumed  by  the  terms  of  that  instruction  that  de- 
ceased was  a  passenger  on  its  train  of  cars ;  but  aside  from  this 
the  instructions  given  by  the  court  required  the  jury  to  find 
every  essential  fact  necessary  to  entitle  plaintiff  to  recover. 
Instruction  numbered  1  as  given  to  the  jury  by  the  court  re- 
quired the  jury  to  find  that  the  plaintiff's  deceased  husband 
was  a  passenger  on  one  of  defendant's  trains.  That  the  de- 
ceased was  a  passenger  up  to  the  time  the  train  reached  the 
station  of  Nelson  is  conceded  by  appellant  and  is  testified 
to  by  the  conductor;  hence  the  crucial  question  of  fact  to  be 
found  by  the  jury  was  whether  or  not  he  remained  a  passenger 
and  was  a  passenger  at  the  time  the  train  was  starting  from 
Nelson  station  in  the  direction  of  Blackwater,  and  the  jury  in 
the  closing  part  of  instruction  numbered  1  given  on  the  part 
of  the  plaintiff,  were  required  to  find  every  essential  fact 
necessary  to  constitute  him  a  passenger.  They  were  told 
that  "if  the  jury  believe  from  all  the  facts  and  circunxstances 
in  evidence  that  he  determined  to  continue  his  journey  to 
Blackwater  and  remained  on  said  train  for  that  purpose,  the 
fact  that  he  only  paid  his  fare  at  Marshall  to  Nelson  is  no 
defense  to  this  suit."  While  it  may  be  said  that  the  in- 
struction is  unhappily  worded,  and  should  have  stated  that 
the  finding  of  the  facts  embraced  in  it  would  constitute  de- 
ceased a  passenger,  yet  the  instruction  required  the  finding 
of  every  essential  fact  necessary  to  make  him  a  passenger,  and 
the  true  meaning  and  import  of  it  was  that  if  they  found 
that  state  of  facts  they  would  find  that  he  was  a  passenger, 
and  the  fact  that  he  only  paid  his  fare  to  Nelson  would  con- 
stitute no  defense  to  this  suit.  In  other  words,  no  other 
meaning  can  be  given  that  instruction,  it  being  conceded  that 
he  was  a  passenger  up  to  the  time  the  train  reached  Nelson, 
than  that  ****  if  the  jury  should  believe  from  all  the  facts 
and  circumstances  in  evidence  that  he  determined  to  con- 
tinue his  journey  to  Blackwater,  and  remained  on  the  train 
for  that  purpose,  he  was  a  passenger.  This  was  clearly  the 
effect  of  that  instruction;  hence  it  must  be  ruled  that  under 
that  instruction  the  jury  were  reciuired  to  find  that  the  de- 
ceased was  a  passenger,  as  well  as  all  the  essential  facts  nec- 
essary to  constitute  him  such  passenger,  and  this  question 
having  been  fairly  submitted  to  the  jury  there  was  no  error 
in  the  refusal  of  the  instruction  requested  by  the  appellant. 
5.  This  brings  us  to  the  consideration  of  the  only  remain- 
ing proposition  involved  in  this  cause,  that  is,  the  conten- 
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tion  of  the  appellant  that  the  court  erroneously  refused  de- 
fendant's instruction  numbered  1  as  to  the  measure  of  dam- 
ages. 

This  suit  was  brought  under  section  2864,  supra,  and  un- 
der the  evidence  introduced  upon  the  trial  the  court  very 
properly  confined  the  recovery  to  that  section.  Instruction 
numbered  1  upon  the  measure  of  damages  requested  by  the  ap- 
pellant, the  refusal  of  which  is  now  complained  of,  was  en- 
tirely foreign  to  the  section  of  the  statute  upon  which  this 
suit  is  predicated.  Defendant's  contention  is  that  the  death 
of  plaintiff's  husband  was  occasioned  by  the  negligence  of 
the  brakeman,  and  that  he  was  not  a  servant,  such  as  is  con- 
templated by  the  statute,  engaged  in  the  operation  and 
managing  of  trains,  therefore  plaintiff  was  not  entitled  to 
recover  in  this  action  the  definite  fixed  sum  of  five  thousand 
dollars  as  a  forfeiture  under  section  2864.  In  support  of  this 
contention  our  attention  is  directed  to  the  case  of  Culberlsou 
v.  Metropolitan  St.  R.  R.  Co.,  140  Mo.  35,  36  S.  W.  834.  A 
careful  analysis  of  that  case  will  demonstrate  that  it  has  no 
application  to  the  case  at  bar.  The  petition  in  this  case 
proceeds  upon  only  one  theory,  and  that  is,  it  is  alleged  that 
plaintiff' 's  deceased  husband  was  a  passenger  upon  defend- 
ant 's  train  and  that  his  death  ^^  was  occasioned  by  the  neg- 
ligence and  unskillfulness  of  the  agents,  servants  and  em- 
ployes of  the  defendant  whilst  so  running,  conducting  and 
managing  said  train  of  cars  and  locomotives.  In  the  Culbert- 
son  case,  relied  upon  by  appellant,  there  were  different  acts 
of  negligence  alleged  and  relied  upon  for  recovery.  Some  of 
the  acts  complained  of  in  that  case  would  fall  within  the 
provisions  of  the  section  fixing  a  definite  penalty  and  others 
brought  the  case  under  a  provision  of  the  statute  in  which 
no  definite  penalty  clause  was  fixed,  and  upon  that  question, 
Gantt,  J.,  speaking  for  this  court,  simply  announced  the  rule. 
He  said:  "It  has  been  uniformly  ruled  in  this  state  that 
where  different  acts  of  negligence  are  alleged  and  relied  upon 
and  some  of  them  bring  the  case  within  the  penalty  clause 
of  section  4425  and  others  bring  the  case  within  section  4426, 
it  is  error  to  instruct  solely  for  the  penalty:  Crumpley  v. 
Hannibal  etc.  R.  R.  Co.,  98  :\Io.  34,  11  S.  W.  244;  King  v. 
Missouri  Pac.  R.  R.,  98  Mo.  235,  11  S.  W.  563 ;  Rapp  v.  St. 
Joseph  etc.  R.  R.  Co.,  106  Mo.  423,  17  S.  W.  487." 

That  is  not  this  case.  That  the  brakeman  is  a  servant  who 
has  duties  to  perform  in  operating  and  managing  a  train. 
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such  as  the  use  of  brakes,  giving  signals,  etc.,  and  whose  neg- 
ligent performance  of  such  duties  may  easily  produce  fatal 
results,  is  too  plain  for  discussion.  Hence,  it  must  be  held 
that  he  was  a  servant  engaged  with  others  in  operating  and 
managing  the  train  upon  defendant's  railroad:  Malloy  v. 
St.  Louis  etc.  R.  R.,  173  Mo.  75,  73  S.  W.  159;  Rinard  v. 
Omaha  etc.  R.  R.,  164  Mo.  270,  64  S.  W.  124. 

"We  have  thus  indicated  our  views  upon  the  propositions 
disclosed  by  the  record  in  this  cause.  There  is  no  dispute 
that  the  collision  which  resulted  in  the  death  of  plaintiff's 
husband  was  occasioned  by  the  negligence  of  defendant's 
employes;  the  testimony  plainly  shows  that  fact  and  it  is 
practically  conceded,  and  we  see  no  escape  from  the  conclu- 
sion that  the  court  properly  submitted  this  cause  to  the  jury 
and  that  the  evidence  is  sufficient  to  support  the  finding  of 
the  jury;  that  the  *^^  plaintiff's  husband  determined  to  be- 
come a  passenger  from  Nelson  to  Blackwater,  and  was  on 
the  train  for  that  purpose  when  killed.  His  home  was  at 
Blackwater;  his  family  was  there,  and  he  had  left  his  home 
that  afternoon  for  Marshall;  the  local  freight  train  which 
provided  a  coach  for  passenger  service,  stopped  at  Nelson 
station  twenty  or  thirty  minutes;  the  conductor  had  given 
the  signal  to  start,  and  the  train  had  in  fact  started  toward 
BInckwater  before  the  collision  occurred,  and  the  plaintiff's 
husband  was  on  the  moving  train  in  the  regular  passenger 
coach,  and  we  are  of  the  opinion  that  it  was  manifestly  a 
correct  and  legitimate  inference  to  be  drawn  by  the  jury  that 
plaintiff's  husband  was  on  the  train  for  the  purpose  of  go- 
ing to  Blackwater,  which  was  his  home  and  natural  destina- 
tion. 

Entertaining  the  views  as  herein  indicated,  it  results  in  the 
conclusion  that  the  judgment  of  the  trial  court  should  be  af- 
firmed, and  it  is  so  ordered. 

All  concur. 


A  Complaint  Charging  Negligence  in  (^onoral  termg  is  good  upon 
domurror:  Oliio  etc.  Ry.  Co.  v.  Walker,  113  fnd.  19(),  3  Am.  St.  Rep. 
63S;  Mississinewa  Min.  Co.  v.  Patton,  129  Ind.  472,  28  Am.  St.  Rep. 
203;  Fremont  etc.  B.  R.  Co.  v,  Harlin,  50  Neb.  G9S,  61  Am.  St.  Rep. 
578.  See,  too,  Omaha  etc.  R.  R.  Co.  v.  Crow,  o-t  Neb.  747,  69  Tenn. 
St.  Rep.  741;  Johnson  v.  Southern  Ry.  Co.,  53  S.  C.  203,  69  Am.  St. 
Rep.  849. 

Who  are  Passengers  is  the  subject  of  a  monographic  note  to  Ill- 
inois Cent.  R.  R.  Co.  v.  O'Keefe,  61  Am.  St.  Rep.  75-104.  Tlie  ques- 
tion ia  further  considered  with  special  reference  to  street  railways 
in  the  recent  note  to  Duchemin  v,  Boston  etc.  Ry.  Co.,  104  Am.   St. 
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Rep.  584-589.  Where  it  appears  that  the  plaintiff  boarded  one  of 
the  defendant's  cars,  and  rode  therein  to  the  place  where  it  col- 
lided with  another  of  the  defendant's  cars  to  the  plaintiff's  injury, 
the  presumption  arises,  although  the  payment  of  fare  is  not  proved, 
that  there  was  an  implied  contract  creating  the  relation  of  carrier 
and  passenger  between  them:  Reynolds  v.  Transit  Co.,  189  Mo.  408, 
107  Am.  St.  Rep.  360. 


KANSAS  CITY  v.  HYDE. 

[196  Mo.  498,  96  S.  W.  201.] 

EMINENT  DOMAIN — Extension  of  Street — Evidence. — In  an 
action  under  an  ordinance  to  condemn  land  for  the  extension  of  a 
street  terminating  at  the  boundary  line  of  an  owner's  land,  and  thus 
forming  a  cul-de-sac,  evidence  of  a  contemporaneous  ordinance  for 
the  widening  of  another  street,  so  that  the  street  as  extended  and 
the  street  as  widened  will  meet  and  form  one  highway,  is  admissi- 
ble,     (p.  769.) 

EMINENT  DOMAIN — Judgment. — In  an  action  under  an 
ordinance  to  condemn  land  for  the  extension  of  a  street  terminat- 
ing at  the  boundary  of  an  owner's  land,  thus  forming  a  cul-de-sac 
unless  another  street  is  opened  as  contemplated  by  a  contemporaneous 
ordinance  and  proceedings  thereunder,  the  court  should  withhold 
final  judgment  until  judgments  are  reached  in  both  proceedings,  each 
proceeding  depending  for  its  success  upon  the  other,     (p.  770.) 

EMINENT  DOMAIN — Evidence. — If  the  opening  or  extending 
of  a  particular  street  under  the  right  of  eminent  domain  is  but  a 
part  of  a  general  scheme,  the  court  is  entitled  to  know  what  such 
scheme  is,  in  order  to  appreciate  the  Value  of  the  particular  street 
in  question,     (p.  770.) 

EMINENT  DOMAIN — Evidence. — If  the  opening  or  extending 
of  a  street  under  the  right  of  eminent  domain  is  but  a  part  of  a  gen- 
eral scheme,  such  scheme  may  be  shown  by  contemporaneous  ordi- 
nances, or  by  the  best  evidence  of  which  the  fact  is  susceptible,  (p. 
770.) 

EMINENT  DOMAIN — Opening  Streets — Attack  on  Ordinance. 
"While  the  passing  of  a  city  ordinance  to  establish,  widen  or  extend 
a  street  is  the  exercise  by  the  city  of  a  delegated  governmental 
power,  legislative  in  its  character,  and,  therefore  not  subject  to  judi- 
cial direction,  yet  after  the  ordinance  has  become  an  established  fact, 
if  an  attempt  is  made  to  apply  it  to  the  injury  of  the  property  rights 
of  a  citizen,  he  may,  if  he  can,  show  that  its  passage  was  obtained 
by  fraud,  or  other  unlawful  means,  for  an  unlawful  purpose,  (p. 
771.) 

EMINENT  DOMAIN — Unlawful  Purpose. — A  city  council  has 
no  power  to  condemn  private  property  for  a  street,  in  order  to  give 
it  over  to  a  railroad  company  to  be  used  for  switching  purposes,  and 
such  an  act  is  a  legal  fraud,     (p.  772.) 

EMINENT  DOMAIN — Private  Use. — A  common  council  of  a 
city  has  no  authority  to  establish  a  street,  or  system  of  streets,  at 
the  expense  of  the  property  owners  in  the  district,  for  the  use  of  a 
private  individual  or  a  number  of  individuals,  and  the  willful  do- 
ing of  such  an  act  is  a  legal  fraud,     (p.  772.) 
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EMINENT  DOMAIN— Unlawful  Purpose.— It  is  not  lawful 
for  a  city,  in  the  exercise  of  the  right  of  eminent  domain,  to  create 
a  street  in  the  name  of  the  public,  for  the  purpose  of  vacating  it  in 
the  interest  of  whom  it  may  concern,     (p.  774.) 

EMINENT  DOMAIN — Public  Use. — A  city  council  has  power 
to  condemn  land  for  a  public  use,  but  it  has  no  power  to  condemn 
for  a  private  use,  and  in  this  connection  ""public"  means  everybody, 
and  if  the  use  is  not  for  everybody  it  is  a  private  use,  or  if  con- 
demned for  an  individual,  or  any  number  of  individuals  in  such  man- 
ner as  will  practically  exclude  the  general  public,  it  is  tlie  giving 
of  the  property  to  a  private  use,  a  destruction  of  its  public  service 
character,  and  an  unlawful  act  and  fraud,     (pp.  775,  776.) 

EMINENT  DOMAIN — Conclusiveness  of  Ordinance  Condemn- 
ing Land. — The  recitals  in  an  ordinance  having  for  its  purpose  the 
condemnation  of  private  property  to  a  public  use  are  not  conclusive, 
and  the  court  may  go  behind  them  and  ascertain  the  real  purpose 
of  the  ordinance,  by  the  best  evidence  obtainable,  whether  oral  or 
documentary,     (p.  776.) 

EMINENT  DOMAIN— Unlawful  Ordinance— Method  of  At- 
tack.— If  a  city  passes  an  ordinance  having  for  its  ostensible  pur- 
pose the  condemnation  of  private  property  for  a  public  use,  the  prop- 
erty owner  is  not  driven  to  a  suit  in  equity,  to  reform  the  ordi- 
nance or  attack  its  integrity  or  validity,  but  may  do  this  in  the. 
condemnation  proceedings,     (p.  776.) 

EMINENT  DOMAIN — Public  Use — Question  for  Court. — It  is 
for  the  court,  and  not  for  the  jury,  to  determine  in  condemnations 
whether  or  not  the  purpose  is  to  take  private  property  for  a  public 
or  a  private  use,  and  the  question  may  be  brought  to  the  attention 
of  the  court  by  a  motion  to  dismiss.  When  this  is  done  it  is  the 
duty  of  the  court  to  proceed  and  take  the  evidence  in  support  of  the 
motion,     (p.  777.) 

Lathrop,  Morrow,  Fox  &  Moore,  for  the  appellant. 

E.  C.  Meservey  and  J.  H.  Thacher.  for  the  respondent, 

B02  VALLIANT,  J.  In  re  Twenty-first  street:  This  is  a 
proceeding  under  an  ordinance  of  the  city  to  extend  Twenty- 
first  street  into  certain  property  of  the  defendant  Ilyde,  and 
for  that  purpose  to  assess  his  damages  for  the  property  to  be 
taken  or  damaged,  and  to  assess  the  benefits  over  a  district 
prescribed  by  the  ordinance,  in  which  district  is  included  re- 
maining property  of  defendant.  The  jury  assessed  the  de- 
fendant's damages  at  five  thousand  dollars  and  his  bene- 
fits at  two  thousand  five  hundred  and  seventy-seven  dollars 
and  ten  cents,  and  from  the  judgment  of  condemnation  that 
followed  on  those  assessments  the  defendant  has  appealed. 

Defendant  Hyde  owns  a  tract  of  land  nearly  square  in 
shape,  containing  about  sixty  thousand  square  feet,  bounded 
on  the  east  by  Oak  street  twenty  feet  wide,  west  by  an  al- 
ley eighteen  feet  wide,  and  on  the  south  by  the  right  of  way 
of  the  Kansas  City  Belt  railway.     Tweuty-fii-st  street,  sixty 
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feet  wide,  coming  from  the  west,  terminates  on  the  west  line 
of  defendant's  property,  its  south  line  being  nearly  coin- 
cident with  the  south  line  of  defendant's  property. 

The  following  diagram  gives  a  general  idea  of  the  location. 


u 


aoTH  STREET 


PROPERTY  OF 
LYNCH  AND 

WATKINS' 


PROPERTY  OB 
DBFBHeAWT  HYPE 


^  ^  ^  '      ^  lummKiniminiiuittiilrawimimmiiinnnnnn''^  ^' 

STREET  Proposed  Extension  of  21«V*' 


3iST  strbbt; 


K.  C.  BELT  RY.  CO 


K.  C.  BELT  RY,  CO. 


003  Twenty-first  street,  as  will  appear  from  the  diagram, 
does  not  extend  across  defendant's  property,  but  it  ends 
on  the  west  against  defendant's  west  line,  and  begins  again 
going  east  at  defendant's  east  line,  and  not  then  on  a  line 
with  its  own  west  end,  but  considerably  north  of  it. 

The  ordinance  in  question  does  not  aim  to  unite  the  two 
disconnected  ends  of  Twenty-first  street,  nor  to  carry  the 
street  entirely  through  defendant's  property,  but  to  terminate 
it  in  defendant's  property  at  a  point  ten  feet  west  of  his 
east  line;  nor  does  the  ordinance  aim  to  carry  the  street 
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to  its  full  width  even  as  far  as  it  purposes  to  go,  but  to  the 
width  only  of  thirty  ^^*  feet.  Another  feature  of  the  route 
marked  out  by  the  ordinance  is  that,  after  going  sixty-eight 
feet  along  the  south  line  of  defendant's  land,  it  changes  course 
to  the  nortbeast  to  the  terminus  named  and  that,  too,  at  an 
nngle  which,  even  if  the  course  were  extended  to  defendant's 
east  line,  would  not  connect  it  with  that  end  of  Twenty-first 
street. 

Appellant  contends  that  it  appears  on  the  face  of  the 
ordinance,  w^hen  applied  to  the  physical  facts  above  stated, 
that  the  public  has  no  interest  in  this  proceeding,  that  the 
extension  of  Twenty-first  street  as  proposed  would  simply 
create  a  cul-de-sac  in  defendant's  property  which  would  be  of 
use  to  no  one,  and  that  w^e  think  is  correct.  But  to  meet  that 
objection  the  city  undertook  to  prove  that  there  was  another 
fact  to  be  considered  w'hich  would  show  that  this  extension 
was  for  a  public  use  and  would  serve  the  public,  namely, 
that  there  was  pending  at  the  same  time  and  in  the  same 
court  another  proceeding  the  purpose  of  which  was  to  widen 
Oak  street  and  bring  it  down  to  connect  with  this  extension 
of  Twenty-first  street  and  to  the  right  of  way  of  the  Kan- 
sas City  Belt  Railway  Company.  But  on  the  objection  of 
defendant  the  testimony  offered  by  the  city  on  that  point 
wa.s  excluded.  The  idea  advanced  was  that  this  case  Avould 
have  to  stand  or  fall  by  its  own  strength  and  could  not  be 
helped  out  by  another  proceeding,  the  result  of  w  hicli  was  onl> 
problematical. 

We  have  now  under  consideration  the  appeal  of  this  same 
defendant  in  the  Oak  street  case,  both  cases  having  been  sub- 
mitted for  our  judgment  at  the  same  time,  and  in  that  case 
to  meet  the  objection  of  the  defendant,  that  the  widening  and 
extending  of  Oak  street  would  only  carry  it  to  an  un|)n)titabl(» 
end,  the  city  offered  to  prove  that  it  was  at  the  same  time 
moving  to  extend  Twenty-first  street  so  as  to  connci  t  it  with 
the  widened  and  extended  Oak  street,  but  on  like  objection  by 
the  defendant  that  evidence  w'as  excluded.  In  spite  '***'^  of 
the  ruling  of  the  court,  however,  the  evidence  in  its  full  force 
got  to  the  jury  and  nuist  have  had  its  effei't,  because  the 
jury  could  not,  with  reason,  have  assessed  any  benefits  in 
tliis  case  if  there  was  no -purpose  shown  to  connect  the  two 
streets. 

The   court    erred   in    excluding    that    evidence.     Assuming 
that  it  wa.s  to  the  public  interest  tliat  tliese  two  streets  should 
Am.  8t.  Kep.,  Vol.  113—49 


770  American  State  Reports,  Vol.  113.     [iSIissouri, 

be  connected  in  the  manner  that  they  would  be  if  both  of 
those  ordinances  were  carried  into  effect  and  that  the  com- 
mon council  so  determined,  yet,  since  proceedings  to  widen  or 
extend  both  streets  cannot  be  embraced  in  one  suit,  it  would 
be  impossible  to  carry  the  scheme  into  effect  if  each  proceed- 
ing had  to  rest  alone  on  its  own  facts  without  taking  into 
account  the  purpose  of  the  other.  If  each  proceeding  depends 
for  its  success  on  a  condition  that  does  not  already  exist,  but 
that  can  be  brought  about  only  by  a  successful  prosecution  of 
the  other,  and  if  neither  can  proceed  until  the  other  is  finished, 
then  the  one  defeats  the  other  and  both  must  fail.  That  can- 
not be  the  law.  The  danger  suggested  in  the  possible  failure 
of  the  other  proceeding  can  be  avoided  without  any  difficulty 
by  the  court  in  its  control  of  its  judgment;  it  can  withhold 
its  final  judgment  or  its  ruling  on  a  motion  for  a  new  trial 
or  otherwise  suspend  final  action  until  judgments  are  reached 
in  both  cases. 

Nothing  that  it  is  necessary  for  the  court  to  know  in  or- 
der to  reach  a  correct  conclusion  in  a  given  case  can  be  said 
to  be  irrelevant  or  immaterial. 

If  the  opening  or  extending  of  a  particular  proposed  street 
is  but  a  part  of  a  general  scheme,  the  court  should  know 
what  the  scheme  is  in  order  to  appreciate  the  value  of  the 
particular  street  in  question. 

That  scheme  may  be  shown  by  contemporaneous  ordinances 
if  it  has  been  put  into  that  record  form,  or  it  may  be  shown 
by  the  best  evidence  of  whicli  the  fact  is  susceptible,  if  it  has 
not  been  made  a  matter  of  record. 

•^^^  Whilst  the  passing  of  an  ordinance  to  establish,  widen, 
or  extend  a  street  is  the  exercise  by  the  city  of  a  delegated 
governmental  power,  legislative  in  its  character  and,  there- 
fore, not  subject  to  judicial  direction  (Albright  v.  Fisher, 
164  Mo.  56,  64  S.  W.  106 ;  State  v.  Gates,  190  Uo.  540,  89  S. 
W.  881),  yet  after  the  ordinance  has  become  an  accomplished 
fact,  if  attempt  is  made  to  apply  it  to  the  injury  of  the 
property  rights  of  a  citizen,  he  may,  if  he  can,  show  that  its 
passage  was  obtained  by  fraud  or  other  unlawful  means  or 
for  an  unlawful  purpose.  In  Glasgow  v.  St.  Louis,  107  Mo. 
198,  17  S.  W.  743,  this  court,  per  Black,  J.,  said:  "The  rule 
of  law  is  well  established  that  the  courts  will  not  inquire 
into  the  motives  of  the  legislature  in  enacting  a  law,  even 
where  fraud  and  corruption  is  alleged:  Cooley's  Constitu- 
tional Limitations,  5th  ed.,  225.     But  the  rule  is  somewhat 
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relaxed  as  to  municipal  bodies.  Speaking  of  such  bodies  it 
is  said:  'We  suppose  it  to  be  a  sound  proposition  that  their 
acts,  whether  in  the  form  of  resolutions  or  ordinances,  may  be 
impeached  for  fraud  at  the  instance  of  persons  injured  there- 
by': 1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  311." 
That  doctrine  has  been  iterated  by  this  court  in  other  cases: 
Knapp,  Stout  &  Co.  v.  City  of  St  liouis,  156  IMo.  343,  56  S. 
W.  1102;  State  v.  Gates,  190  Mo.  540,  89  S.  W.  881. 

At  the  trial  of  this  case  the  defendant  offered  to  prove  that 
one  of  the  men  who  owned  the  property  adjoining  his  on  the 
north  was,  at  the  time  of  the  passage  of  these  ordinances, 
the  speaker  of  the  lower  house  of  the  common  council,  to  wliose 
property  a  switch  could  not  be  run  from  the  Kansas  City  Belt 
railway  unless  the  streets  were  extended  and  widened  as  in 
these  ordinances  was  proposed;  that  he,  through  his  partner, 
had  approached  defendant  with  a  proposition  that  if  he  (de- 
fendant) would  sell  him  a  right  of  way  to  the  Belt  railway, 
the  ordinances  would  not  be  passed,  but  defendant  declined 
and  the  ordinances  were  passed ;  that  the  purpose  of  the 
ordinances  was  not  to  widen  or  extend  the  streets  for  use 
as  public  highways,  but  solely  '^^'^  for  the  purpose  of  af- 
fording the  speaker  of  the  lower  house  and  his  business  part- 
ner access  by  means  of  a  switch  track  to  the  Belt  railway, 
and  that  when  widened  and  extended,  as  proposed  in  these 
ordinances,  and  turned  over  to  the  railway  to  be  covered  with 
switch  tracks,  the  public  would  be  practically  excluded  from 
the  use  of  those  streets.  The  court,  on  objection  of  the  plain- 
tiff, rejected  the  evidence  and  exception  was  saved.  The  re- 
jection of  that  evidence  raises  the  serious  question  in  this 
ease.  If  it  is  a  fact  that  the  purpose  of  the  council  in  passing 
the  ordinances  was  that  these  streets,  when  widened  and  ex- 
tended as  proposed,  were  to  be  given  over  to  railway  switch 
tracks,  then  the  common  council  was  proceeding  to  condemn 
private  property  for  a  purpose  for  which  it  had  no  right  to 
condemn. 

When  we  say  that  the  validity  of  a  city  ordinance  may  be 
attacked  on  the  ground  of  fraud  in  its  procurement,  we  do 
not  necessarily  mean  that  actual  bribery  or  corruption  must 
be  shown,  but  it  is  sufficient  if  the  fraud  charged  is  of  that 
character  that  has  been  defined  to  be  the  willful  doing  of  an 
unlawful  act.  The  common  council  has  authority  to  establish, 
extend  and  widen  streets  for  the  purpose  of  public  highways, 
and,  when  established,  extended  or  widened,  it  has  authority, 
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within  certain  bounds,  to  allow  railway  tracks  to  be  laid  in 
the  streets  and  trains  to  pass  over  them.  But  those  streets 
are  established  for  public  use  and  the  cost  of  establishing  them 
is  charged  as  a  special  tax  on  the  benefit  district  affected. 
The  common  council  has  no  authority  to  establish  a  street  or 
a  system  of  streets  at  the  expense  of  the  property  owners  in 
the  district  for  the  use  of  a  private  individual  or  a  number 
of  individuals.  And  if  the  council  should  undertake  to  use 
the  power  that  has  been  intrusted  to  it  for  the  public  benefit, 
to  serve  private  interests,  it  is  an  abuse  of  the  power,  a  viola- 
tion of  the  trust,  a  willful  doing  of  an  unlawful  act,  a  legal 
fraud. 

****  It  has  been  decided  by  this  court  that  an  ordinance  of 
the  city  of  St.  Louis  essaying  to  grant  a  railroad  company 
the  right  to  lay  its  tracks  in  a  street  that  was  so  narrow  that 
when  the  tracks  were  laid  and  trains  operated  on  them  the 
street  was  practically  unsafe  for  a  public  highway,  was  illegal 
and  of  no  effect:  Lockwood  v.  Wabash  R.  R.  Co.,  122  Mo.  86, 
43  Am.  St.  Rep.  547,  26  S.  W.  698,  24  L.  R.  A.  516. 

As  was  held  in  the  case  of  Glasgow  v.  St.  Louis,  107 
Mo.*  198,  17  S.  W.  743,  above  mentioned,  the  city  has 
the  power  to  vacate  a  street  when  it  deems  it  no  longer 
of  public  use  and,  in  the  absence  of  fraud,  it  is  no  ground 
for  holding  the  vacating  ordinance  illegal  because  the 
effect  is  to  give  the  use  of  the  ground  to  an  adjoining 
manufacturing  concern,  or  even  if  it  was  done  for  that 
purpose.  The  controlling  idea  in  that  case  is,  that  if,  without 
fraud,  the  city  authorities  are  well  satisfied  that  the  street 
is  of  no  use  to  the  public  and  could  be  advantageously  used  by 
the  adjoining  manufacturing  concern,  the  ordinance  vacating 
it  is  not  illegal. 

But  in  the  case  at  bar  the  common  council  come  saying,  we 
need  this  ground  for  a  public  highway,  we  are  going  to  con- 
demn it  for  the  use  of  the  public,  and  we  are  going  to  make 
those  who  own  property  lying  within  a  certain  district  pay 
for  it;  we  are  going  to  make  this  defendant,  whose  property 
to  the  value  of  five  thousand  dollars  we  will  take  pay,  as  for 
the  benefit  it  will  do  him,  more  than  half  the  sum  we  give 
him.  Surely,  if  for  nothing  more  than  showing  the  ques- 
tionable extent  of  his  benefits,  the  defendant  ought  to  be  al- 
lowed to  show  the  purpose  to  which  the  proposed  streets  are 
to  be  put,  if  that  purpose  is  already  a  part  of  the  general 
scheme.  If  along  with  these  two  ordinances  the  common 
council  had  passed  an  ordinance  authorizing  the  Belt  Rail- 
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way  Company  to  so  occupy  the  proposed  streets,  when  com- 
pleted, with  switch  tracks  as  to  give  certain  individuals  switch 
connection  for  their  property  with  the  Belt  railway,  that 
would  be  a  fact  that  would  necessarily  influence  the  jury  in 
the  assessment  '^^^  of  the  benefits  which  the  defendant  would 
be  required  to  pay,  and  it  might  be  an  important  fact  for 
the  court  to  know  when  the  time  should  come  to  pass  on  the 
question  of  the  validity  of  the  ordinance,  and,  if  such  was 
the  purpose,  the  common  council  would  have  been  more  candid 
to  have  so  avowed  it;  but  if  such  was  in  fa-'t  the  purpose, 
though  not  so  avowed,  it  is  just  as  important  for  the  court 
to  know  it  and  the  defendant  has  the  right  to  prove  it. 

What  is  called  Oak  street  is  now  onl^'  twenty  foot  wide; 
it  terminates  in  that  part  of  Twenty-first  street  that  lies  east 
of  the  defendant's  property;  it  stands  at  such  an  angle  to 
the  Belt  railway  as  seems  to  make  it  impracticable  to  run  a 
switch  track  into  it.  The  property  of  the  firm,  in  whose  in- 
terest alone,  as  the  defendant  contends,  this  proceeding  is 
being  prosecuted,  lies  adjoining  on  the  north  defendant's 
property,  and  is  separated  from  Oak  street  by  a  strip  ten 
feet  wide  belonging  to  INIrs.  Crimm.  The  scheme  as  shown 
by  the  ordinance  in  the  Oak  street  property  is  to  take  ^Mrs. 
Crimm 's  ten  feet  strip  and  a  strip  of  like  width  oif  the 
east  side  of  defendant's  property,  thus  making  Oak  street 
thirty  feet  wide  and  giving  the  firm  mentioned  a  front  for 
the  full  length  of  its  property  on  that  street,  then  the  sharp 
angle  that  would  otherwise  hinder  the  laying  of  a  track  from 
the  Belt  line  into  Oak  street  is  reduced  by  the  turn  of  the 
course  of  the  proposed  extension  of  Twenty-first  street  to  the 
northeast.  If  the  purpose  is,  as  defendant  offered  to  prove 
that  it  was,  to  shape  these  streets  for  the  convenient  intro- 
duction of  the  switch  track  mentioned,  the  plan  proposed 
would  facilitate  that  purpose.  Then  if  we  contemplate  what 
Oak  street  would  be  thirty  feet  in  width  and  a  railroad 
track  through  it,  the  question  would  arise  as  to  wlietlier  that 
street  was  any  longer  susceptible  of  being  used  as  a  public 
highway.  In  the  case  of  Lockwood  v.  Wabash  R.  li.  Co.,  122 
Mo.  86,  43  Am.  St.  Kep.  547,  26  S.  W.  698,  24  L.  R.  A.  516, 
above  mentioned,  the  street  was  forty  feet  wide,  from  build- 
ing line  to  building  line,  and  °***  twenty-four  feet  from  curb 
to  curb,  and  this  court  held  that  the  railroad  tracks  amounted 
to  a  practical  exclusion  of  tlie  public  from  the  street  and  that 
the  ordinance  was  therefore  void. 
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If  there  was  now  no  scheme  to  turn  these  streets  over  to  the 
use  of  the  Belt  Railway  Company,  if  they  were  now  already 
extended,  widened  and  established  as  proposed,  and  if  the 
common  council  was  now  proposing  to  grant  the  Belt  Rail- 
way Company  the  right  to  lay  its  tracks  through  Oak  street, 
if  we  should  adhere  to  what  we  said  in  the  Lockwood  case,  we 
would  have  to  hold  that  the  city  council  could  not  so  drive 
the  public  off  that  highway.  And  it  does  not  alter  the  case 
that  there  are  other  lots  along  the  line  that  might  be  rendered 
more  available  for  business  purposes  if  they  were  afforded 
connection  by  switch  tracks  with  the  Belt  road.  The  com- 
mon council  can  no  more  create  a  street  for  the  especial  bene- 
fit of  a  given  number  of  people  than  it  can  for  that  of  one 
individual;  if  it  is  to  be  a  street  it  must  be  a  highway  for 
the  public,  and  no  use  of  it  can  be  granted  inconsistent  with 
the  use  of  the  general  public.  And  whilst  it  is  competent, 
as  we  have  seen  in  the  Glasgow  case  above  mentioned,  to  va- 
cate a  street  which  is  no  longer  of  any  use  to  the  public,  yet 
it  is  not  competent  to  create  a  street  in  the  name  of  the 
public  for  the  purpose  of  vacating  it  in  the  interest  of  whom 
it  may  concern. 

In  Ligare  v.  City  of  Chicago,  139  III.  46,  32  Am.  St.  Rep. 
179,  28  N.  E.  934,  the  city  council  had  passed  two  ordinances, 
one  to  widen  Archer  avenue,  the  other  granting  a  railroad 
company  the  right  to  lay  its  tracks  in  the  street  when  it  should 
be  so  widened.  And  the  court  said:  "It  is  to  our  minds 
clear  that  both  ordinances  before  us  in  this  case  are  but  parts 
of  a  single  and  entire  scheme.  They  were  adopted  on  the 
same  day,  and  the  latter  expressly  refers  to,  and  is  by  its  terms 
dependent  upon,  the  adoption  and  enforcement  of  the  former, 
and  it  requires  that  the  entire  cost  and  expense  of  enforcing 
both  ordinances,  and  all  '^^^  damages  which  may  be  adjudged 
against  the  city  by  reason  of  their  being  adopted  and  enforced, 
shall  be  paid  by  the  railroad  companies."  In  that  case  the 
city  council  was  entirely  candid  in  the  expression  of  its 
purpose  and  was  careful  not  to  impose  the  burden  of  cost, 
expenses  and  damage  on  the  persons  whose  property  was 
to  be  taken  or  on  those  owning  other  property  in  the  vicinity. 
The  court  went  on  to  say:  "Moreover,  the  attempt  to  widen 
Archer  avenue  for  the  limited  distance  and  in  the  peculiar 
manner  described  in  the  first  ordinance  is  manifestly  to  meet 
a  local  want  in  that  respect,  and  the  second  ordinance  ex- 
pressly shows  that  that  local  want  is  space  for  laying  down 
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additional  railroad  tracks,  and  nothing  else."  Then  after 
showing  how  completely  the  street,  when  widened,  would  be 
occupied  by  railroad  tracks,  the  court,  continuing,  said: 
"Hemmed  in  by  the  wall  on  one  side  and  by  the  buildings 
or  inclosures  on  private  property  on  the  other,  no  rational 
being  would,  at  the  risk  of  the  inevitable  dangers  from  passing 
cars,  use  this  part  of  the  street  as  a  common  highway,  unless 
under  stress  of  most  extraordinary  circumstances.  It  is  not 
material  that  the  public  are  not,  by  the  words  of  the  ordinance, 
forbidden  to  use  this  part  of  the  street — the  effect  of  the  grant 
is  inevitably  an  exclusion  of  all  but  these  railroads  from  its 
use,  and  the  law  deals  with  results  and  not  with  mere  forms 

in  such  matters It  is  so  familiar  that  we  need  not 

stop  to  demonstrate  it,  that  cities,  villages  and  towns  are  only 
empowered  to  lay  out,  open  and  improve  streets  for  such  pub- 
lic use  as  that  persons  and  property  within  the  municipality 
may  be  legitimately  assessed  or  taxed  for  payment  thereof,  and 
that  persons  and  property  within  a  municipality  cannot  be 
legitimately  assessed  or  taxed  for  the  right  of  way  or  the 
making  or  improving  of  a  road,  for  a  railroad  company  alone. 
....  We  do  not  deny  that  the  city  has  power  to  widen  streets, 
generally,  and  that  when  it  has  undertaken  to  do  so  the  mo- 
tives that  may  have  actuated  those  '^^^  in  authority  are  not 
the  subject  of  judicial  investigation ;  but  the  purpose  for  which 
a  thing  is  done  is  very  different  from  the  motives  which  may 
have  actuated  those  by  whom  it  is  done,  and  is,  in  the  present 
instance,  a  legitimate  subject  of  judicial  investigation,  for  the 
right  to  exercise  the  power  of  eminent  domain  is  in  all  cases 
limited  by  the  purpose  for  which  it  shall  be  Exercised — as 
thus,  private  property  may  be  condemned  for  public  use,  but 
it  may  be  shown  that  the  use  in  fact  is  not  public,  but  private. 
....  A  railroad  company,  under  authority  to  condemn  prop- 
erty for  its  right  of  way,  cannot  condemn  property  for  a 
street  of  a  city  and  ....  a  city  cannot,  under  authority  to 
condemn  property  for  streets,  condemn  property  for  a  rail- 
road track,  for  the  principle  must  be  the  same." 

The  facts  of  the  case  at  bar  illustrate  forcibly  the  necessity 
for  the  admission  of  evidence  of  the  kind  offered  by  the 
defendant. 

To  the  city  council  the  state  has  delegated  the  power  to 
condemn  land  for  H  public  use,  it  has  no  power  to  condemn 
for  a  private  use;  "public"  in  that  connection  means  every- 
body; if  the  use  is  not  for  everybody  it  is  a  private  use;  if 
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to  an  individual,  or  to  any  number  of  individuals,  is  given 
the  right  to  use  the  property  in  such  manner  as  will  prac- 
tically exclude  the  general  public,  it  is  a  giving  of  the  prop- 
erty to  private  use  and  a  destruction  of  its  public  service  char- 
acter. 

Now,  suppose  an  influential  individual,  to  whom  a  slice 
of  his  neighbor's  property  would  be  very  convenient,  should 
ask  the  city  council  to  condemn  that  property  for  his  use  and 
the  council  should  pass  an  ordinance  as  requested  declaring 
that  it  condemned  the  property  for  the  use  of  the  individual; 
of  course  the  ordinance  would  be  void,  on  its  face.  But 
suppose  the  council,  intending  the  condemnation  to  be  really 
for  the  sole  benefit  of  the  individual,  in  order  to  give  it  va- 
lidity should  say  in  the  ordinance  that  the  property  was  to 
be  condemned  for  a  public  street,  would  such  a  false  re- 
cital ^^^  in  the  ordinance  be  conclusive,  would  it  put  the 
man  whose  property  was  to  be  taken,  and  the  people  in  the 
district  who  were  to  be  taxed  to  pay  for  it,  beyond  the  pro- 
tection of  the  constitutional  guaranty  that  their  property 
should  not  be  taken  for  private  use?  Could  the  city  council 
by  a  false  recital  in  the  ordinance  give  it  a  validity  which  it 
would  not  have  if  it  recited  the  truth?  And  when  the  city 
comes  to  ask  the  aid  of  the  court  to  carry  the  ordinance  into 
effect,  is  it  possible  that  the  court  must  be  a  mere  tQol  to  do 
the  will  of  the  council  with  no  power  to  inquire  into  the  truth 
of  the  matter?  What  protection  has  a  citizen  for  his  con- 
stitutional rights  if  the  courts  cannot  look  through  a  sham 
and  see  the  J;ruth,  and  how  can  the  courts  learn  the  truth 
if  they  must  take  the  recitals  in  the  ordinance  as  conclusive 
and  reject  all  evidence  to  show  their  untruth?  What  a  re- 
proach it  would  be  to  our  system  of  jurisprudence  and  how 
humiliating  would  be  the  attitude  of  our  courts  if  they  were 
so  powerless.  But  our  law  is  not  so  lame  and  our  courts 
not  so  impotent.  The  courts  in  such  case  will  hear  the 
evidence  and  find  the  facts.  If  the  truth  lies  only  in  an  un- 
written agreement  or  understanding  it  can  be  proven  only 
by  oral  testimony,  and  that  being  the  best  evidence  of  which 
the  fact  is  susceptible  the  court  must  receive  it  and  weigh  it. 

Defendant  in  such  case  is  not  driven  to  a  suit  in  equity  to 
reform  the  ordinance  or  assail  its  integrity.  This  is  a  sum- 
mary proceeding,  no  pleadings  are  prescribed  by  the  charter 
or  by  statute,  and  the  party  has  a  right  to  demand  that  the 
court  hear  the  evidence  and  find  whether  or  not  the  purpose 
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of  the  proceeding  is  to  condemn  His  property  for  a  public 
use  or  for  the  use  of  an  individual  or  individuals. 

If,  as  the  defendant  offered  to  prove,  the  real  purpose  for 
which  these  ordinances  were  passed  was  to  make  a  way  for  a 
switch  track  or  switch  tracks  to  property  of  an  individual  or 
any  number  of  individuals,  ^^'*  then  it  was  a  purpose  for 
which  the  city  council  had  no  authority  to  condemn  property 
and  the  passage  of  the  ordinances  was  an  abuse  of  its  power, 
and  the  court  should  adjudge  the  ordinance  void. 

But  even  if  switch  tracks  are  not  intended  and  will  not  be 
laid  in  the  streets,  still  on  what  possible  theory  can  it  be  said 
that  this  defendant  will  be  benefited  by  the  opening  of  this 
street  through  his  land?  It  gives  him  no  connection  that  he 
has  not  already,  and  it  cuts  him  off  from  his  connection  with 
the  right  of  way  of  the  Belt  railway. 

The  only  change  in  his  situation  besides  that  of  depriving 
him  of  a  large  slice  of  his  property  will  be  to  put  him  at  the 
mercy  of  the  city  council  if  he  should  ever  want  a  switch  track 
into   his   premises    connecting   with   the   Belt    railway. 

It  is  said  in  behalf  of  respondent  that  no  pleadings  were 
filed  alleging  that  this  was  a  proceeding  to  condemn  private 
propert.y  for  a  private  use,  and  that  therefore  there  is  no  such 
question  in  the  case.  Under  the  provisions  of  the  city  charter 
prescribing  the  procedure  in  such  case,  formal  pleadings  are 
not  required.  Nevertheless,  the  defendant  in  this  case  did  file 
what  is  called  a  motion,  averring  that  the  ordinance  was  in- 
valid for  several  reasons  specified,  among  which  was  that  it 
was  a  proceeding  to  take  his  property  not  for  a  public,  but 
for  a  private,  use  and  prayed  that  the  suit  for  those  rea- 
sons be  dismissed,  which  motion  the  court  overruled  without 
hearing  evidence  and  defendant  excepted. 

It  is  true  as  contended  by  respondent  that  the  jury  was  not 
impaneled  to  trj-  any  questions,  except  those  relating  to  tlic 
damages  and  benefits,  and  therefore,  except  as  bearing  on  those 
questions,  the  jury  had  nothing  to  do  with  determining 
whether  this  was  a  proceeding  in  good  faith  to  condemn  prop- 
erty for  a  public  street,  but  tliat  was  a  question  addressed  to 
the  court,  on  which  the  court  ought  to  have  heard  the  evidence 
offered,  and  if  satisfied  that  it  was  a  proceeding  to  condemn 
the  ''^^  property  of  the  defendant  for  the  use  of  one  indi- 
vidual or  individuals  it  ought  to  liave  rendered  judgment  for 
defendant  dismissing  the  proceeding.  The  court  could  have 
tried  that  issue  before  impaneling  the  jury  or  during  the  jury 
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tri<al  or  afterward  as  it  might  see  fit  to  do,  since  there  is  no 
particular  procedure  prescribed  in  the  charter  or  elsewhere. 

For  the  reasons  above  given  the  judgment  is  reversed  and 
the  cause  remanded  to  the  circuit  court  to  be  proceeded  with 
according  to  the  law  as  hereinabove  expressed. 

All  concur. 


A  City  has  no  Right  to  Authorize  the  Use  of  Its  Streets  for  rail- 
foad  purposes,  when  such  use  necessarily  destroys  them  as  public 
ways,  and  deprives  abutting  owners  of  access  to  their  pro[)erty: 
Lockwood  V.  Wabash  E.  E.  Co.,  122  Mo.  86,  43  Am.  St.  Eep.  547; 
Ligare  v.  Chicago,  139  111.  46,  32  Am.  St.  Eep.  179. 

When  Two  Ordinances  for  the  Widening  of  a  Street  are  passed  on 
the  same  day  and  the  last  One  expressly  refers  to  and  is  by  its  terms 
dependent  upon  the  adoption  and  enforcement  of  the  first,  and  re- 
quires that  the  entire  expense  of  enforcing  both,  and  all  damages 
which  may  be  adjudged  against  the  city,  shall  be  paid  by  certain 
railroad  companies  in  whose  interest  the  ordinances  are  passed,  they 
will  be  treated  as  a  single  and  entire  scheme:  Ligare  v.  Chicage,  139  111. 
46,  32  Am.  St.  Eep.  179. 

Uses  for  Which  the  Power  of  Eminent  Domain  cannot  be  exer- 
cised are  discussed  in  the  monographic  note  to  Zircle  v.  Southern  Ey. 
Co.,  102  Am.  St.  Eep.  809-839. 


CASES 

IN  THE 

SUPREME  COURT 

OF 

NEBRASKA. 


WILCOX  V.  COUNTY  OF  PERKINS. 

[70  Neb.  139,  97  N.  W.  236.] 

OFFICIAL  BONDS — Irregularities — Defense. — Although  an  of- 
ficial bond  of  a  county  officer  as  executed  is  irregular  in  being  joint, 
instead  of  joint  and  several,  as  required  by  statute,  this  is  not  an 
objection  thereto  of  which  the  obligors  thereon  can  avail  them- 
selves as  a  defense  thereto,     (p.  780.) 

FRAUD — Directing  Verdict. — Although  fraudulent  intent  is  a 
question  of  fact,  yet  it  docs  not  necessarily  follow  that  such  ques- 
tion of  fact  must  in  every  case  be  left  to  the  jury  for  determination, 
and  if,  from  the  uncontradicted  evidence,  all  reasonable  men  must 
reach  but  one  conclusion,  it  is  proper  for  the  court  to  direct  a  ver- 
dict as  matter  of  law.     (p.  782.) 

OFFICERS — Settlement  of  Accounts — Conclusiveness. — Tf  a  full 
and  complete  settlement  of  a  county  officer  with  the  county  commis- 
sioners, who  are  authorized  to  make  it,  has  been  made,  such  settle- 
ment is  final  and  conclusive,  unless  there  is  fraud,  mistake  or  imposi- 
tion in  making  such  settlement,     (pp.  782,  783.) 

Wilcox  &  Halligan,  for  the  plaintiff  in  error. 

B.  F.  Hastings,  J.  M.  Stewart  and  T.  C.  Hunger,  for  the  de- 
fendants in  error. 

*40  IIOLCO.MB,  J.  County  of  Perkins,  defendant  in  er- 
ror, in  its  corporate  capacity,  prosecuted  an  action  in  the  dis- 
trict court  against  defendant  Wilcox,  formerly  county  clerk, 
and  the  other  defendants  who  were  sureties  on  his  official  bond, 
because  of  Wilcox's  alleged  failure  to  fully  and  properly 
account  for,  and  pay  over  to  the  county,  certain  fees 
claimed  to  have  been  collected  in  the  discharge  of  his  of- 
ficial duties,  which  fees  'were  then  due  and  owing  to  the 
county.  The  action  was  an  ordinary  one  on  the  official  bond 
of  Wi|cox  for  an  alleged  breach  of  its  conditions  respect- 
ing his  duties  to  account  for  fees  received  while  in  office. 

(779) 
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The  answer  of  the  defendants  denied  the  allegations  of  the 
petition,  and  pleaded  affirmatively  that,  prior  to  the  institution 
of  the  action,  the  principal,  Wilcox,  had  made  a  full  and  com- 
plete settlement  with  the  county  board  of  plaintiff  count}'", 
touching  and  covering  the  matters  mentioned  in  the  petition ; 
that  the  same  was  fair  in  all  respects,  and  that  such  settle- 
ment was  conclusive  on  the  county  and,  for  that  reason,  it 
was  estopped  from  questioning  the  same.  To  the  answer  a 
reply  was  filed,  in  which  ^^^  it  is  alleged  that  the  settlement 
pleaded  as  a  defence  is  of  no  effect  and  not  binding  on  the 
county,  for  the  reason  that  the  defendant,  "Wilcox,  had  fraudu- 
lently omitted  from  his  report  certain  fees  that  had  been  by 
him  collected,  and  falsely  and  fraudulently  represented  that 
the  report  he  presented  to  the  county  board  was  a  correct  re- 
port of  all  the  fees  received  by  him  while  in  office,  when,  in 
truth  and  in  fact,  certain  fees  were  omitted,  which  omission 
was  falsely  and  fraudulently  made  to  deceive  the  county  com- 
missioners; that  they  were  deceived  and,  because  thereof,  the 
alleged  settlement  was  of  no  binding  effect.  A  trial  was  had 
to  the  court  and  a  jurj^,  wherein,  after  the  admission  of  evi- 
dence, on  a  peremptory  instruction,  a  verdict  was  rendered 
for  a  specified  sum  in  favor  of  the  plaintiff.  The  defendants 
prosecute  error. 

The  bond  sued  on  was  a  joint  obligation,  instead  of  joint 
and  several  as  required  by  statute,  and  for  this  reason  it 
is  contended,  exceptions  having  been  properly  preserved  by 
demurrer  to  the  petition  and  an  objection  to  the  introduc- 
tion of  any  evidence,  that  the  petition  fails  to  state  a  cause 
of  action  and  therefore  no  recovery  can  be  had.  The  ob- 
jection is  believed  to  be  untenable.  This  court  has  held  in 
Clark  V.  Douglas,  58  Neb.  571,  79  N.  W.  158,  that  an  irregu- 
larity in  this  respect,  in  the  form  of  an  official  bond  prescribed 
by  the  statute,  is  not  an  objection  thereto,  of  which  the  ob- 
ligors upon  the  instrument  can  avail  themselves  as  a  defense 
thereto,  and  that  the  bond  is  good  to  the  extent  it  complies 
with  the  statute  in  that  regard.  The  case  cited  is  decisive 
of  the  question  in  the  present  controversy  and  the  objec- 
tion is  therefore  without  merit. 

The  principal  point,  however,  relied  upon  as  ground  of 
error,  as  stated  by  counsel  for  plaintiffs  in  error,  is  in  re- 
spect of  the  peremptory  instruction  of  the  court  to  the  jury 
to  return  a  verdict  for  the  county.  It  is  argued  that  on 
the  face  of  the  pleadings  a  settlement  is  admitted,  to  vitiate 
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which  the  reply  alleged  that  it  was  obtained  by  the  fraud 
of  the  plaintiff,  and  that  fraud,  under  our  statute,  is  a  question 
of  fact  which,  under  all  circumstances,  should  *'*^  be  sub- 
mitted to  a  jury  for  its  determination.  Counsel  contend  that 
under  no  theory  of  the  evidence  did  the  court  have  the  right 
to  take  the  case  from  the  jury  and  instruct  them  to  bring 
in  a  verdict  for  the  plaintiff,  for  any  amount.  No  bill  of 
exceptions  containing  the  evidence  is  preserved ;  consequently, 
we  may  assume  that  if,  under  any  possible  state  of  the  evi- 
dence, the  instruction  M^as  proper,  then  we  must  so  hold  in 
the  present  case.  While  by  section  20,  chapter  32  of  the 
Compiled  Statutes  (Annotated  Statutes,  5969),  entitled 
"Frauds,"  it  is  provided  that  the  fraudulent  intent,  in  all 
cases  arising  under  the  provisions  of  this  chapter,  shall  be 
deemed  a  question  of  fact  and  not  of  law,  it  may  very  well  be 
doubted  whether  this  section  has  any  application  to  alleged 
fraudulent  acts,  such  as  are  pleaded  in  the  reply  in  the  case 
at  bar.  The  statute  of  frauds  is  in  relation  to  fraudulent 
conveyances  and  contracts  relating  to  real  estate  and  to  goods, 
chattels  and  things  in  action.  The  fraud  here  charged  is  a 
false  and  deceptive  statement  oi  fees  received,  for  the  pur- 
pose of  obtaining  an  unfair  advantage  and  withholding  from 
tlie  county  moneys  collected  as  fees  rightfully  belonging  to  it. 
If  the  fact  of  the  false  statement  were  established,  then  the 
fraudulent  intent,  in  the  absence  of  explanation  on  the  ground 
of  mistake  or  misunderstanding,  it  would  seem,  would  in- 
evitably arise.  Conceding,  however,  that  the  fraud  alleged  in 
the  case  at  bar  is  a  question  of  fact  to  be  determined  by  a  jury 
within  the  meaning  of  said  section  20,  it  does  not  follow 
that  the  trial  court's  action,  in  peremptorily  instructing 
the  jury  to  return  a  verdict  for  plaintiff',  is  necessarily  cri-o- 
neous.  It  has  heretofore  been,  by  this  court,  judicially  de- 
termined that  fraudulent  intent,  even  though  a  question  of 
fact,  may  be,  by  the  evidence,  so  indisputably  established 
as  to  warrant  it  being  ruled  upon  as  a  (juestion  of  law : 
Bender  v.  Kingnum  &  Co.,  62  Neb.  469,  87  N.  W.  142.  on  re- 
hearing, 64  Neb.  766,  90  N.  W.  886.  On  the  first  hearing,  in 
the  case  cited,  it  is  held  that  while  by  nvison  of  section  20, 
referred  to,  the  intent  of  the  vendor  in  the  alleged  fraudulent 
conveyances  is  always  a  fpiestion  of  fact,  it  tloes  not  follow 
that  such  question  ^'*'*  of  fact  must,  in  eveiy  case,  be  left  to 
the  jury;  that  if  from  the  uncontradicted  evidence  all  rea- 
sonable men  must  reach  but  one  conclusion,  then  it  is  proper 
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for  the  court  to  direct  a  verdict.  To  the  same  effect  is  the 
announcement  of  the  rule  on  a  rehearing  and  reinvestigation 
of  the  question :  Bender  v.  Kingman  &  Co.,  64  Neb.  766,  90 
N.  W.  886.  See,  also,  Iledman  v.  Anderson,  6  Neb.  392 ;  Davis 
V.  Scott,  22  Neb.  154,  34  N.  W.  353.  Not  having  the  evidence 
before  us  we  may  assume  that  it  was  of  such  a  character  as 
to  leave  no  substantial  controversy  regarding  any  question 
of  fact,  that  there  was  nothing  for  the  jury's  determination, 
and  that  the  court  was  therefore  justified  in  giving  the  per- 
emptory instruction  complained  of.  Portions  of  the  briefs  of 
counsel  are  devoted  to  a  discussion  of  the  nature  and  effect 
of  the  settlement  had  between  the  county,  through  its  com- 
missioners, and  Wilcox,  as  county  clerk.  It  is  said,  on  the 
one  hand,  that  such  adjustment  and  settlement  was  purely 
a  ministerial  act,  and  would  in  no  wise  prevent  a  recovery 
for  any  sum  found  to  be  due  the  county  and  not  accounted 
for.  On  the  other  hand,  it  is  contended  that  such  settle- 
ment has  become  final  and  conclusive  on  the  county  unless  im- 
peached for  fraud  or  mutual  mistake.  Heald  v.  Polk  County, 
46  Neb.  28,  64  N.  W.  376,  and  Hazelet  v.  Holt  County,  51  Neb. 
716,  71  N;  W.  717,  give  supftort  to  the  contention  that  a  set- 
tlement made  by  a  county  officer  with  the  board  of  county 
commissioners,  relative  to  the  accounts  of  the  former  with 
the  county,  has  only  the  effect  of  furnishing  prima  facie  evi- 
dence of  a  discharge  of  liability,  which  may  be  overcome  by 
other  competent  evidence  showing  a  failure  to  account  fully 
and  properly  for  all  fees  received,  and  that  an  action  may  be 
maintained  to  recover  such  unaccounted  for  fees,  and  with- 
out impeaching  such  settlement  for  fraud  or  mutual  mis- 
take. The  decisions  cited  in  respect  of  the  matter  now  un- 
der consideration  probably  go  further  than  by  the  ap- 
plication of  sound  legal  principles  is  warranted.  Such  set- 
tlement should  be  regarded  as  something  more  valuable  and 
effective  than  a  merely  formal  act,  neither  signifying  nor 
accomplishing  anything.  It  would  seem  to  be  more  ^*^  nearly 
related  to  the  transactions  of  parties  competent  to  act  and 
who  sustain  relations  contractual  in  their  character.  When 
once  a  settlement  is  entered  into,  it  should  be,  it  seems,  re- 
garded as  final  unless,  for  sufficient  reasons,  it  may  be  avoided 
on  legal  or  equitable  grounds.  As  suggested  by  Maxwell,  C. 
J.,  in  Ragoss  v.  Cuming  County,  36  Neb.  375,  54  N.  W.  683 : 
"There  should  be  an  end  to  litigation,  and  an  officer  who  has 
faithfully  performed  the  duties  of  his  office  and  made  a  full 
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settlement  with  the  tribunal  authorized  to  settle  the  same 
should  be  permitted  to  rest  on  such  settlement,  unless  there 
is  fraud,  mistake,  or  imposition  in  making  the  same." 

And  in  Bush  v.  Johnson  County,  48  Neb.  1,  58  Am.  St.  Rep. 
673,  66  N.  W.  1023,  32  L.  R.  A.  223,  it  is  observed  in  the 
course  of  the  opinion  of  the  court:  "Any  settlement  is  all 
right  and  entitled  to  stand  in  favor  of  an  officer  who  has 
faithfully  performed  the  duties  of  his  office,  when  in  the 
settlement  there  is  neither  fraud,  nor  mistake,  nor  imposition." 

In  County  of  Douglas  v.  Bennett,  61  Neb.  660,  85  N.  W. 
833,  it  is  held:  "Where  a  full  and  complete  settlement  of  a 
county  officer  with  the  county  commissioners,  who  are  au- 
thorized to  make  the  same  has  been  made,  such  settlement 
is  full  and  conclusive,  unless  there  is  fraud,  mistake  or  im- 
position in  making  the  same." 

This  case  is  controlling  in  the  disposition  of  the  question 
now  being  discussed  and  we  adhere  to  the  same.  No  error 
appearing  in  the  record,  the  judgment  of  the  district  court  is 
affirmed. 


Irref/ularities  in  Official  Bonds  which  do  not  discharge  the  sureties 
therein  from  liability  are  discussed  in  the  monographic  note  to 
Estate  of  Ramsay  v.'  People,  90  Am.  St.  Rep.  190-206.  For  subse- 
quent cases  on  this  question,  see  Town  of  Tumwater  v.  Hardt,  28 
Wash.  684,  92  Am.  St.  Rep.  901;  State  v.  Idaho,  4  Idaho,  468,  95 
Am.  St.  Rep.  137. 


UNITED  STATES  FIDELITY  AND  GUARANTY  COM- 
PANY V.  ETTENIIEIMER. 

[70  Neb.  144,  97  N.  W.  227.] 

ESTOPPEL. — One  Who  Successfully  Attacks  Appellate  Pro- 
ceedings upon  the  ground  that  they  are  not  autliorized  by  law  and 
wholly  void  is  estopped  thereafter  to  assert  that  they  are  in  any  re- 
spect valid,      (p.  784.) 

ESTOPPEL — Undertaking — Bond. — A  person  who  executes  an 
appeal  bond  under  circumstances  estopping  him  from  asserting  its 
invalidity  for  want  of  consideration  cannot,  in  an  action  on  the 
bond,  avoid  liability  on  the  ground  that  his  opponent  is  estopped  to 
assert  that  there  was  any  consideration  for  the  bond.     (p.  785.) 

ESTOPPEL  Against  Estoppel  sets  the  matter  at  large,  (p. 
786.) 

APPEAL  BONDS — Validity  as  Contract.— An  appeal  bond 
given  in  pursuance  of  a  statute  afterward  declared  unconstitutional, 
though  not  valid  as  a  statutory  bond,  may  yet  be  valid  as  a  common- 
law  contract,     (p.  787.) 
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ESTOPPEL — Application. — Principles  of  estoppel  apply  where 
the  proceedings  are  questioned  on  the  ground  of  the  unconstitution- 
ality of  a  statute  under  which  they  are  had,  aa  well  as  where  they 
are  sought  to  be  impeached  on  other  grounds,     (p.  787.) 

POWERS  OF  ATTORNEY  to  Two  or  More.— One  of  sev- 
eral persons  who  are  appointed  attorneys  in  fact  by  a  power  of 
attorney  may  act  for  the  principal,  when  the  power  contains  no  pro- 
vision requiring  more  than  one  to  join  in  its  execution,     (p.  787.) 

R.  S.  Mockett  and  O.  B.  Polk,  for  the  plaintiff  in  error. 
W,  J.  Lamb,  for  the  defendant  in  error. 

**''  SEDGWICK,  J.  Ettenheimer  recovered  a  judgment  of 
restitution  before  a  justice  of  the  peace  in  a  suit  for  forcible 
detainer.  His  opponent  took  an  appeal  to  the  district  court, 
and  gave  the  bond  upon  which  this  action  is  brought.  The 
case  was  docketed  in  the  district  court  as  an  appeal,  and  was 
treated  by  both  parties  as  being  properly  before  the  court.  It 
was  again  tried  in  the  district  court,  and  there  was  a  verdict 
*^*  and  judgment  in  favor  of  defendant.  The  plaintiff  then 
brought  the  action  to  this  court:  Ettenheimer  v.  Wallman, 
63  Neb.  647,  88  N.  W.  859.  It  was  held  that  the  district 
court  had  no  jurisdiction  of  the  appeal,  and  that  the  judg- 
ment of  the  justice  of  the  peace  was  not  affected  thereby. 
The  judgment  of  the  district  court  was  reversed,  and  the  ap- 
peal from  the  judgment  of  the  justice  was  dismissed.  The 
plaintiff  then  brought  this  action  upon  the  bond. 

It  was  held  upon  the  former  hearing  (70  Neb.  144,  97  N. 
W.  227),  that  the  plaintiff  was  estopped  to  prosecute  the  ac- 
tion, and  the  judgment  of  the  district  court  in  his  favor 
was  therefore  reversed.  The  reason  given  for  this  holding 
was  that  one  who  successfully  attacks  appellate  proceedings, 
upon  the  ground  that  they  are  not  authorized  by  law  and 
wholly  void,  is  estopped  afterward  to  assert  that  they  are 
in  any  respect  valid. 

If  the  proceedings  in  the  district  court  were  entirely  void, 
because  there  was  no  law  authorizing  an  appeal,  as  held  in 
Armstrong  v.  Mayer,  60  Neb!  423,  83  N.  W.  401,  and  Etten- 
heimer V.  Wallman,  63  Neb.  647,  88  N.  W.  859,  it  is  not  ap- 
parent upon  what  theory  it  may  be  said  that  the  plaintiff 
attacked  the  appellate  proceedings.  He  might  have  treated 
the  attempted  appeal  as  absolutely  nugatory.  He  might  have 
compelled  the  issuing  and  execution  of  a  writ  of  restitution 
on  the  judgment  of  the  justice  of  the  peace,  notwithstanding 
the  attempted  appeal.     This  would  have  been  a  successful  at- 
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tack  upon  the  appellate  proceedings.  But,  instead  of  so  do- 
ing, both  parties  appear  to  have  treated  the  appeal  as  valid. 
It  might  with  better  reason  be  said  that  the  plaintiff  ac- 
knowledged the  validity  of  the  appeal. 

It  is  insisted  by  plaintiff  that  the  action  of  this  court  was 
upon  its  own  motion,  following  the  decision  in  Armstrong  v. 
Maj^er,  60  Neb.  423,  83  N.  W.  401,  and  that  the  plaintiff  urged 
other  grounds  for  the  reversal  of  the  judgment  of  the  dis- 
trict court.  But,  whatever  may  be  said  of  plaintiff's  sub- 
sequent action  in  this  court,  it  is  certain  that  when  the  de- 
fendant asserted  his  right  to  appeal,  and  to  give  the  bond  now 
in  suit  and  procure  a  stay  of  execution,  and  so  retain  posses- 
sion ''*"  of  the  premises,  the  plaintiff  acquiesced  in  that  ac- 
tion and  treated  the  defendant's  appeal  as  valid,  at  least  until 
the  time  of  the  trial  in  the  district  court.  There  can  be  no 
doubt  that  the  defendants  herein  were  at  that  time  estopped 
to  deny  their  liability  upon  the  bond,  under  the  holding  oi 
this  court  in  Stevenson  v.  Morgan,  67  Neb.  207,  108  Am.  St 
Rep.  629,  93  N.  W.  180,  and  McVey  v.  Peddie,  69  Neb.  525 
96  N.  W.  166. 

In  both  of  these  cases,  the  actions  were  upon  bonds  identicM 
with  the  one  involved  here.  In  the  former,  the  court,  aft«»r 
discussing  the  distinction  between  cases  in  which  the  contract 
involved  must  depend  for  its  consideration  solely  upon  the 
requirements  of  the  statute  and  those  cases  in  which  the  con- 
tract "rests  upon  a  consideration  of  its  own,"  said: 

"The  basis  of  distinction  between  these  two  lines  of  c&ses  is 
the  consideration.  If  it  exists,  the  instrument  maj''  be  en- 
forced like  any  other  contract  and  the  annulment  of,  or  de- 
parture from,  a  statute  providing  for  it  is  not  fatal.  If,  on 
the  other  hand,  the  consideration  is  absent,  the  instrument, 
like  any  other  nudum  pactum,  affords  no  basis  for  recovery. 
In  the  case  at  bar  the  principal  obligor  on  the  bond  was  en- 
abled by  means  of  it  to  retain  possession  of  the  premises.  At 
the  time  of  the  trial  below,  in  February,  1901,  he  had  occupied 
them  for  nearly  three  years  following  the  execution  of  the 
bond.  As  one  condition  of  the  bond  sought  to  be  enforced  was 
payment  of  rent,  it  will  be  seen  that  the  obligor's  promise  was 
supported  by  a  sufficient  consideration,  and  this,  without  tak- 
ing into  account  the  fact  that  he  also  obtained  pro  forma,  at 
least,  a  review  of  the  justice's  judgment  in  the  district  court. 
Indeed,  it  cannot  be  doubted  that  if  the  instrument  in  con- 
troverey  be  denied  the  character  of  a  bond  at  all  and  be 
Am.  St.  Eep.,  Vol.  113—50 
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treated  simply  as  an  agreement  to  pay  rent  in  consideration 
of  the  occupancy  of  the  premises,  recovery  must  be  allowed." 

Many  of  the  authorities  are  reviewed  and  applied,  and  we 
are  entirely  satisfied  with  the  conclusion  reached.  It  is  ap- 
proved and  followed  in  McVey  v.  Peddie,  69  Neb.  525,  96  N. 
W.  166.  There  ^^^  i§  no  distinction  between  these  two  cases 
and  the  one  at  bar,  except  in  the  fact  that  in  this  case  the 
proceedings  afterward  taken  in  the  district  court  were  declared 
void.  If  the  defendant  obtained  no  other  benefit  of  his  at- 
tempted appeal,  he,  at  least,  was  enabled  to  present  the  ques- 
tion to  this  court,  and  in  the  meantime  retained  the  possession 
of  the  premises  in  dispute.  The  object  of  the  undertaking  was 
to  protect  the  plaintiff  against  two  sources  of  possible  injury : 
1.  He  would  be  subjected  to  expenses  in  the  district  court, 
which  w^ould  be  unnecessary  if  the  judgment  already  rendered 
should  finally  stand  as  the  law  of  the  case;  2.  He  would,  while 
the  proceedings  were  pending,  be  deprived  of  the  possession 
of  the  premises  which  had  been  awarded  to  him  by  the  judg- 
ment of  the  justice.  The  condition  of  the  undertaking  was 
likewise  twofold — to  pay  costs,  and  to  pay  rent.  Each  several 
liability  was  supported  by  a  distinct  consideration.  He  had 
the  use  of  the  premises  for  which,  by  his  undertaking,  he 
agreed  to  pay. 

We  do  not  see  how  the  fact  that  neither  party  relied 
upon  an  estoppel,  in  the  pleadings  in  this  case,  operates  in 
favor  of  the  defendant.  The  plaintiff,  in  his  petition,  sets 
out  the  facts  in  regard  to  the  institution  of  the  action  of 
forcible  detainer,  and  the  trial  and  judgment  in  his  favor  in 
justice  court,  the  giving  of  the  bond  and  attempted  appeal 
to  the  district  court,  the  plaintiff's  acquiescence  in  the  same 
and  the  hearing  thereon  in  the  district  court  in  pursuance 
of  the  attempted  appeal.  He  also  alleged  that,  afterward,  the 
supreme  court  dismissed  the  proceedings. 

The  answer  of  the  defendant  denied  these  allegations  and 
set  forth  other  matters  in  defense,  without  alleging  an  estoppel 
against  the  plaintiff.  The  reply  was- a  general  denial.  Under 
these  issues,  the  defendant  could  not,  upon  the  trial,  insist 
upon  an  estoppel  against  the  plaintiff,  without  confessing  the 
estoppel  which  first  arose  against  himself. 

"Estoppel  against  estoppel  commonly  sets  the  matter  at 
large":  Bigelow  on  Estoppel,  5th  ed.,  360.  Mr.  Bigelow 
^^^  cites,  among  other  authorities,  Branson  v.  Wirth,  17  Wall. 
(U.  S.)  32,  21  L,  ed.  566,  in  which  the  court  say:  "Even  if 
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it  were  otherwise,  and  if  the  government  coukl,  in  any  aspe  -t 
of  the  ease,  claim  the  benefit  of  the  legal  estoppel,  it  would 
be  prevented  from  doing  so  by  its  own  patent  granted  to  Eger- 
ton.  That  would  present  the  case  of  estoppel  against  estoppel, 
which.  Lord  Coke  says,  setteth  the  matter  at  large.  No  one 
can  set  up  an  estoppel  against  his  own  grant.  Whoever  else, 
therefore,  might  set  up  the  estoppel  against  Egerton's  title 
to  the  lot  in  question,  the  government  could  not  do  so." 

The  defendant  had  the  use  of  the  premises  from  the  time 
he  gave  the  appeal  bond.  This  use  of  the  premises  belonged 
to  the  plaintiff.  The  defendant  gave  the  bond,  among  other 
things,  for  the  purpose  of  obtaining  this  advantage,  which  he 
did  obtain  thereunder.  He  cannot  say  that  he  had  no  riglit 
to  stay  the  execution.  If  the  conduct  of  Ettcnheimer  was  such 
as  to  have  estopped  him  against  other  parties,  it  cannot  have 
that  effect  in  favor  of  these  defendants,  who  are  estopped  to 
deny  their  liability.  Being  estopped  to  deny  their  liability, 
they  are  also  estopped  to  urge  anything  that  would  have  that 
effect. 

The  fact  that  the  statute  under  which  it  was  attempted  to 
take  the  appeal  was  unconstitutional  and  void  does  not  change 
the  rule.  ''The  principles  of  estoppel  apply  where  the  pro- 
ceedings are  questioned  on  the  ground  of  the  unconstitution- 
ality of  the  statute  under  which  they  are  had,  as  well  as  where 
they  are  sought  to  be  impeached  upon  other  grounds":  Tone 
V.  Columbus,  39  Ohio  St.  281,  48  Am.  Rep.  438;  Daniels  v. 
Tearney,  102  U.  S.  415,  26  L.  ed.  187. 

2.  It  is  objected  that  the  bond  was  not  executed  so  as  to  bind 
the  company.  The  name  of  the  company  is  signed,  "per  A. 
W.  Miller,  Agt."  A  power  of  attorney  was  in  evidence  which 
appoints  "R.  S.  Mockett  and  A.  W.  Miller  and  E.  P.  Ilovey," 
attorneys  in  fact  for  the  company,  to  execute  bonds.  It  also 
contains  the  clause:  "It  being  the  intention  of  this  power  of 
attorney  to  fully  authorize  and  empower  the  said  R.  S.  Mockett 
and  A.  W.  ^^'^  Miller  or  E.  P.  Hovey  to  sign  the  name  of  said 
company." 

It  is  insisted  that  this  power  should  be  construed  to  au- 
thorize R.  S.  Mockett  to  act  in  connection  with  A.  W.  Mil- 
ler, or  in  connection  with  E.  P.  Ilovey.  and  does  not  autliorize 
Mr.  Miller  to  act  alone  for  tlie  company.  We  cannot  so 
construe  it.  There  is  no  provision  that  the  three  agents,  or 
any  two  of  them,  must  act  together.  The  bond  appears  to  be 
duly  executed. 
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The  former  judgment  of  this  court  is  vacated,  and  the  judg- 
ment of  the  district  court  affirmed. 


If  a  Bond  is  Given  on  an  Appeal  from  a  judgment  in  forcible  entry 
and  detainer,  recovery  may  be  had  thereon,  although  the  statute 
under  which  the  bond  was  given  has  subsequently  been  declared  un- 
constitutional, provided  the  obligor  has  thereby  been  enabled  to  re- 
tain possession  of  the  premises:  Stevenson  v.  Morgan,  67  Neb.  207, 
108  Am.  St.  Eep.  629. 

An  Unsuccessful  Plaintiff  in  replevin  who  has  seized  goods  belong- 
ing to  the  defendant  is  estopped,  together  with  his  surety,  in  an  ac- 
tion upon  the  recognizance,  from  alleging,  or  being  benefited  by,  the 
fact  that  it  was  entered  into  before  a  magistrate  other  than  the 
one  who  signed  the  writ  of  replevin:  Douglas  v.  Unmark,  77  Conn. 
181,  107  Am.  St.  Eep.  25. 


PUSEY  V.  PRESBYTERIAN  HOSPITAL. 

[70  Neb.  353,  97  N.  W.  475.] 

LANDLORD  AND  TENANT. — Tenancy  from  year  to  year  Is 
not  created  against  the  contrary  intent  of  both  landlord  and  tenant, 
by  the  mere  payment  of  rent,  and  such  payment  is  but  evidence  of 
the  intent  of  the  parties,     (p.  790.) 

LANDLORD  AND  TENANT — Pa3mient  of  Rent  as  Renewal. — 
Payment  and  acceptance  of  money  as  rent,  after  the  expiration  of 
a  fixed  term,  does  not,  of  itself,  renew  the  term,  but  is  merely 
evidence  of  an  intent  to  renew,     (p.  790.) 

LANDLORD  AND  TENANT — Statute  of  Frauds. — ^Leases  for 
More  than  One  Year  cannot  be  made  except  in  writing  and  if  by 
an  agent,  he  must  be  authorized  by  writing,     (p.  790.) 

L.  F.  Crofoot  and  E.  H.  Scott,  for  the  plaintiff  in  error. 
W.  Switzler  and  C.  St.  Clair,  for  the  defendant  in  error. 

853  AMES,  C.  This  is  an  action  for  forcible  detainer  be- 
gun in  justice's  court  and  brought  here  by  proceedings  in 
error  from  a  judgment  in  favor  of  the  defendant  rendered 
upon  appeal  in  the  district  court. 

The  sole  question  of  importance  is,  whether  the  findings  and 
judgment  appealed  from  are  supported  by  the  evidence.  The 
facts  are  not  appreciably  in  dispute.  The  defendant  was 
lessee  of  the  premises  for  the  term  of  five  years,  beginning  on 
the  seventeenth  day  of  December,  1896.  The  rent  reserved 
was  thirty  dollars  a  month,  payable  monthly,  and  an  obliga- 
tion of  the  lessee  to  make  certain  repairs.  The  repairs  were 
made  and  the  monthly  installments  accruing  during  the  term 
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were  paid  as  stipulated.  On  or  about  the  thirteenth  day  of 
January  following,  the  superintendent  of  the  defendant  sent 
to  one  N.  P.  Dodge,  an  agent  charged  with  the  collecting 
^'^^  of  rents  for  the  lessor,  a  check  for  thirty  dollars,  together 
with  a  receipt  or  "voucher"  reciting  the  sum  mentioned  to  be 
in  payment  of  "rent  for  January."  Dodge  executed  and 
returned  this  document,  and  retained  and  cashed  the  cheek 
without  present  objection.  Subsequently,  under  a  date  not 
given,  but  apparently  within  a  few  days,  Dodge  wrote  and 
transmitted  to  the  defendant  the  following  letter: 

"Board  of  Directors,  Presbyterian  Hospital,  Omaha,  Neb. 
* '  Gentlemen :  The  lease  of  the  hospital  for  the  term  of  five 
years  expired  on  January  1,  last.  As  the  rent  under  the 
terms  of  the  old  lease  was  merely  nominal,  in  consideration 
of  your  making  extensive  improvements  on  the  building,  the 
trustee  of  the  property  will  expect  an  increased  rental  in 
future.  He  realizes  that  you  have  performed  your  part  of 
the  covenants  in  the  lease  and  he  would  undoubtedly  be 
pleased  to  rent  it  to  you  for  a  further  period,  to  be  agreed 
upon  between  us.  Hoping  you  will  give  this  matter  your 
earliest  attention,  I  remain, 

"Very  truly  yours, 

"N.  P.  DODGE,  Jr.'' 

Soon  afterward  one  McClelland,  the  president  and  prin- 
cipal owner  of  the  defendant  corporation,  called  upon  Dodge 
and  stated  that  "he  was  negotiating  for  a  change  of  manage- 
ment or  sale  of  the  Presbyterian  Hospital  (the  defendant), 
and  these  negotiations  were  not  closed,  and  that  until  they 
were  he  would  be  unable  to  enter  into  any  negotiation  for  a 
new  lease. ' '  This  discussion  concerning  a  new  lease  and  con- 
cerning the  amount  of  rent  to  be  reserved,  if  one  should  be 
entered  into,  was  continued  between  Dodge  and  representa- 
tives of  the  defendant  until  March  20th,  and  afterward,  and 
on  that  date  the  plaintiff  served  the  following  notice  upon  the 
defendant : 

"To  the  Presbyterian  Hospital  of  Omaha: 

"You  are  hereby  notified  to. quit  and  deliver  up  to  me  the 
premises  now  occupied  by  you,  situate  at  2564  ]\Iaroy  street, 
and  described  as  follows,  to  wit:  lot  7,  block  2,  IVIarsh's  addi- 
tion to  the  city  of  Omaha,  in  Douglas  county,  Nebraska,  and 
^'^^  building  situate  thereon,  at  the  expiration  of  three  days 
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from  the  date  of  service  hereof  upon  you,  your  rent  being 
in  arrears. 

"Dated  Omaha,  March  20,  1902. 

**F.  S.  PUSEY,  Trustee. 
"By  N.  P.  DODGE,  Jr.,  His  Agent." 

A  previous  written  notice  to  vacate  was  served  on  the  de- 
fendant on  February  1st.  Except  the  check  above  mentioned, 
no  payment  as  rent  or  on  account  of  use  and  occupation  was 
paid  or  tendered,  and  it  does  not  appear  what  authority  Dodge 
had  from  his  principal  in  the  transaction,  except  that  it 
seems  to  be  assented  to  by  both  parties  that  he  was  authorized 
to  collect  rents  accruing  for  the  plaintiff  from  this  and  other 
property.  No  arrangements  having  been  made,  the  plaintiff 
on  or  about  the  1st  of  April  began  this  action  in  a  justice's 
court,  where  he  procured  a  judgment  of  restitution,  which  was 
reversed  on  appeal  by  the  district  court. 

The  sole  contention  upon  the  merits,  by  the  defendant  in 
error  in  this  court,  is  that  payment  and  receipt  of  the  thirty 
dollar  check  above  mentioned  had  the  effect,  by  operation  of 
law,  to  renew  the  former  lease,  if  not  for  its  full  term  of  five 
years,  then,  at  least,  for  one  year  and  from  yesir  to  year. 

We  cannot  think  so  for  two  reasons:  First,  because  leases 
for  a  term  of  more  than  one  year  cannot  be  made  except  in 
writing,  or  by  an  agent  authorized  by  writing,  and  it  is  not 
shown  that  Dodge  was  authorized  to  make  leases,  even  by 
parol;  second,  the  payment  and  acceptance  of  money  as 
rent,  after  the  expiration  of  a  fixed  term,  does  not,  of  itself, 
renew  the  term,  but  is  merely  evidence  of  an  intent  to  re- 
new, from  which,  in  the  absence  of  evidence  to  a  contrary 
effect,  a  contract  to  renew  may  be  inferred:  Montgomery 
V.  Willis,  45  Neb.  434,  63  N.  W.  794;  18  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  193;  Wilcox  v.  Montour  Iron  &  Steel  Co.,  147 
Pa.  540,  23  Atl.  840;  Atlantic  Nat.  Bank  v.  Demmon, 
139  Mass.  420,  1  N.  E.  833;  Johnson  v.  Foreman,  40  111.  App. 
456. 

Now,  it  is  clear  as  daylight,  from  this  record,  that  neither 
^^^  the  representatives  of  the  defendant  nor  Dodge,  what- 
ever were  his  powers  as  agent,  supposed,  at  any  time  during 
the  pendency  of  their  negotiations  for  the  execution  of  a 
new  lease,  that  one  had  already  been  effected  by  the  trans- 
action of  January  13,  1902,  and  if  they  did  not  so  suppose, 
it  is  impossible  to  infer  that  they  had  that  intent  at  that  date 
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and  had  forgotten  it  so  soon.  It  is  quite  evident,  to  our 
minds,  that  the  idea  never  entered  the  head  of  either  party 
until  after  the  beginning  of  this  action. 

Defendant  further  contends  that  the  judgment  of  the  dis- 
trict court  should  be  afTirmed,  because  the  first  clause  of  sec- 
tion 1021  of  the  code,  as  it  was  published  when  this  action 
was  begun,  was  unconstitutional  and  void,  and  that  a  land- 
lord was  therefore  remitted  to  the  common-law  demand  and 
notice,  for  the  purpose  of  forfeiting  a  term  for  nonpayment 
of  rent,  and  that  no  such  demand  or  notice  is  proved  in  this 
case.  But  we  do  not  find  it  necessary  to  pass  upon  this  ques- 
tion, because  we  think  it  is  clear  that  no  term  was  in  exist- 
ence when  this  proceeding  was  begun,  and  therefore  no  steps 
to  effect  or  declare  a  forfeiture  were  requisite.  At  the  date 
mentioned,  the  defendant  was  simply  holding  over  after  the 
expiration  of  its  term,  and  for  such  cases  section  1020  of  the 
code  provides  the  remedy  which  was  availed  of  in  this  case. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  reversed  and  a  new  trial  granted. 

Hastings  and  Oldham,  CO.,  concur. 

By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district  court 
be  reversed,  and  a  new  trial  granted. 


The  Mere  Fact  of  a  Tenant  holding  over  after  the  expiration  of 
his  term  is  not  siifTieiont,  without  proof  of  some  other  affirinativp 
act  on  his  part,  to  show  an  election  to  renew  the  lease  for  an  addi- 
tional term  under  a  stipulation  in  the  lease  giving  the  privilege  of 
such  renewal:  Andrews  v.  Marshall  Creamery  Co.,  118  Iowa,  595  96 
Am.  St.  Rep.  412. 

A  Tenant  for  one  year  or  more  does  not,  by  implication,  become 
a  tenant  for  another  year,  where,  before  the  expiration  of  his  term, 
he  procures  the  landlord's  receipt  for  one  month's  rent,  commein-- 
ing  at  the  expiration  of  tlie  tt  I'lu.  The  new  tenancy  is  one  by 
agreement,  for  one  month  only:  Blumeuberg  v.  Myres,  32  Cal.  93, 
91  Am.  Dec.  5G0,  and  note. 
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MARVEL  V.  MARVEL. 

[70  Neb.  498,  97  N.  W.  640.] 

TRUSTS  BY  PAROL — Statute  of  Frauds. — A  parol  agreement 
entered  into  at  the  time  of  executing  a  conveyance  of  real  estate 
in  good  faith,  that  the  grantee  shall  hold  the  property  in  trust  for 
the  grantor,  and,  when  sold,  pay  the  proceeds  to  him,  is  void,  as  an 
attempt  to  create  an  express  trust,  by  parol,  and  the  land  and  its 
proceeds  when  sold    are  the  property  of  the  grantee,   (p.  794.) 

STATUTE  OF  FRAUDS — Conflict  of  Laws — Contracts. — Evi- 
dence by  Which  Contracts  Shall  be  Proved  is  no  part  of  the  con- 
tracts themselves,  and  is  governed,  therefore,  by  the  rule  of  the 
jurisdiction  where  the  action  is  tried,  and  not  that  in  which  the 
contracts  were  made,     (p.  794.) 

E.  J.  Hainer  and  J.  H.  Smith,  for  the  plaintiff  in  error. 

W.  L.  Stark  and  J.  H.  Grosvenor,  for  the  defendant  in  er- 
ror. 

499  DUFPIE,  C.  In  October,  1878,  the  plaintiff,  George 
I\IarveI,  conveyed  a  tract  of  about  three  and  a  half  acres  of 
land,  situated  adjacent  to  the  village  of  Waynesville,  in  the 
state  of  Illinois,  to  his  brother,  Wiley  Marvel,  the  defendant. 
The  land  is  known  as  the  "Mill  property."  In  the  year  1881 
the  plaintiff  removed  to  the  state  of  Nebraska.  His  brother 
sold  the  land  on  the  twenty-fourth  day  of  December,  1884, 
for  four  hundred  dollars,  and  the  plaintiff  brought  this  ac- 
tion in  the  district  court  for  Hamilton  county  to  recover  the 
proceeds  of  that  sale.  This  district  court  found  generally 
for  the  defendant,  and  the  plaintiff  has  prosecuted  error 
to  this  court.  His  theory  of  the  transfer  of  the  land  to  his 
brother  is  stated  in  his  brief  as  follows : 

"Property  was  dull  sale  and  he  had  small  capacity  to  dis- 
pose of  it.  His  brother,  Wiley  Marvel,  finally  said  to  him 
that  if  he  (Wiley)  had  the  mill  property  he  could  get  some 
money  out  of  it  for  him  (George),  and  acting  on  this  sug- 
gestion, on  October  9,  1878,  George  Marvel  and  wife  con- 
veyed the  mill  property  to  Wiley  Marvel,  under  the  express 
agreement  that  Wiley  should  in  turn  sell  the  property  and 
pay  the  proceeds  to  George.  The  conveyance  was  made 
wholly  without  consideration.  Wiley  Marvel  entered  into 
occupation  of  the  mill  property  immediately  on  delivery  of 
the  conveyance  to  him,  using  it  to  pasture  stock,  and  on  De- 
cember 24,  1883,  sold  it  for  four  hundred  dollars.    No  part 
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of  this  sum  was  paid  over  to  George  ^Marvel,  though  often  re- 
quested. ' ' 

The  defense  is:  1.  The  statute  of  frauds;  2.  That  there 
were  other  transactions  between  these  parties,  from  which 
the  plaintiff  was  owing  the  defendant,  at  the  time  the  de- 
fendant sold  the  land,  more  than  the  amount  received  for 
the  land,  so  that  in  an  accounting  in  equity  there  was  noth- 
ing due  the  plaintiff. 

There  was  no  written  evidence  of  a  contract  on  the  part  of 
the  defendant  to  hold  the  title  in  trust  for  the  plaintiff  and 
to  dispose  of  the  same  for  his  benefit.  There  *^*^  is  no  alle- 
gation in  the  petition  that  any  fraud  or  deceit  was  practiced 
upon  the  plaintiff,  by  the  defendant,  to  procure  a  conveyance 
of  this  land.  The  doctrine,  therefore,  established  in  Brison 
V.  Brison,  75  Cal.  525,  7  Am.  St.  Rep.  189,  17  Pac.  689, 
Gregory  v.  Bowlsby,  115  Iowa,  327,  88  N.  W.  822,  Larmon 
V.  Knight,  140  111.  232,  33  Am.  St.  Rep.  229,  29  N.  E.  1116, 
and  Pollard  v.  McKeuney,  69  Neb.  742,  96  N.  W.  679,  101 
N.  W.  9,  does  not  apply. 

The  plaintiff  makes  no  such  claim,  but,  on  the  other  hand, 
says  in  his  brief:  "This  is  not  an  action  to  establish  any 
right  of  George  Marvel  in  the  land  described  in  the  plead- 
ings. It  is  simply  an  action  brought  to  recover  the  price  for 
the  conveyance  of  the  lands,  in  accordance  with  the  terms 
of  the  trust  which  Wiley  Marvel  assumed.  The  title  to  the 
premises  passed  irrevocably  to  Wiley  Marvel  by  the  deed 
of  George  Marvel  and  wife.  It  is  not  sought  to  disturb  that 
title  in  any  respect." 

The  plaintiff  relies  upon  the  principle  announced  in  Bork 
V.  Martin,  132  N.  Y.  280,  28  Am.  St.  Rep.  570,  30  N.  E.  584. 
He  says  that  the  proceeds  of  the  land  should  be  paid  by  the 
defendant  to  the  plaintiff;  that  is,  the  plaintiff  has  a  claim 
against  the  defendant  for  that  amount.  It  seems  to  be  held 
in  Bork  v.  Martin,  132  N.  Y.  280,  28  Am.  St.  Rep.  570,  30 
N.  E.  584,  that  although  "the  land  was  conveyed  to  the  de- 
fendant upon  an  oral  trust,  invalid  under  the  statutes  of 
frauds  and  of  uses  and  trusts,  yet  it  was  lawful  for  him  to 
perform  it";  and  if  he  sells  the  land  and  retains  the  money, 
he  has  performed  the  trust  so  far  that  he  may  be  compelled 
to  fully  perform  it  by  paying  over  the  proceeds  in  accord- 
ance with  the  oral  agreement.  It  seems  to  hold  that  when 
the  trustee  has  sold  the  trust  estate,  a  suit  against  him  for 
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the  proceeds  does  not  in  any  manner  involve  the  trust  char- 
acter of  the  estate  which  was  sold.  It  concedes  that  the  title 
of  the  so-called  trust  could  not  be  impeached,  and  that  he 
could  not  be  required  to  reeonvey  to  his  grantor.  It  ac- 
knowledges that  the  court  is  powerless  to  compel  him  to  pro- 
ceed one  step  in  the  execution  of  his  trust  by  making  a  sale 
of  the  land,  and  yet  holds  that  he  cannot  retain  the  proceeds 
of  the  ^^^  sale  of  the  lands  to  which  they  concede  he  holds 
a  perfect  and  indisputable  title;  that  one  who  has  no  stand- 
ing in  court  to  question  his  title  to  the  land,  or  to  claim  any 
beneficial  interest  in  it  for  himself,  may  have  the  assistance 
of  the  court  to  impress  a  trust  upon  the  proceeds  of  the  sale, 
if  one  is  made. 

This  rule  would  defeat  the  purpose  of  the  statute  of  frauds 
in  every  case  in  which  the  supposed  trustee  has  sold  the  lands 
and  kept  the  proceeds.  It  establishes  an  arbitrary  rule  that 
the  statute  shall  not  apply  in  such  cases ;  and  we  cannot  eon- 
cur  in  such  a  doctrine. 

Another  question  relating  to  the  statute  should  be  noticed : 
The  statute  of  Illinois  relating  to  the  creation  of  an  express 
trust  in  land  was  pleaded  by  the  defendant.  That  statute 
is  not  as  broad  as  our  own,  and  some  decisions  of  the  supreme 
court  of  Illinois  relating  to  that  statute  are  called  to  our  at- 
tention as  authority  for  maintaining  this  action.  It  is  said 
that,  as  the  agreement  was  made  in  Illinois,  the  laws  of  that 
state  must  govern  the  contract  so  far  as  its  nature,  applica- 
tion and  interpretation  are  concerned.  While  this  is  true  in 
relation  to  the  lex  loci  contractus,  it  is  equally  true  that  the 
lex  fori  must  govern  the  course  of  procedure  in  giving  re- 
dress upon  the  contract.  The  evidence  by  which  a  contract  shall 
be  proved  is  no  part  of  the  contract  itself,  and  is  governed, 
therefore,  by  the  rule  of  the  jurisdiction  where  the  action  is 
tried  and  not  of  that  in  which  the  contract  was  made.  This  is 
well  illustrated  in  Leroux  v.  Brown,  14  Eng.  L.  &  Eq.  247,  in 
which  it  was  held  that  an  action  cannot  be  maintained  in  the 
courts  of  England  upon  a  parol  contract  made  in  France,  which 
was  not  to  be  performed  within  one  year  from  the  making 
tliereof,  although  the  contract  was  Valid  by  the  laws  of 
France.  The  case  turned  upon  the  question  whether  the 
statute  made  void  such  contracts.  If  it  made  them  void,  then, 
inasmuch  as  the  law  of  France  governed  the  contract,  the 
suit  could  be  maintained,  but  if  the  statute  applied  to  the 
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remedy  merely,  then,  inasmuch  as  the  law  of  Encrlnnd  gov- 
erned '^^^  the  course  of  procedure,  no  recovery  could  be  had. 
Lord.  Brougham  said  in  Bain  v.  Whitehaven  &  Purness  Junc- 
tion R.  Co.,  3  H.  L.  Cas.  1:  "Whether  a  witness  is  competent 
or  not;  whether  a  certain  matter  requires  to  be  proved  b}' 
writing  or  not ;  whether  certain  evidence  proves  a  certain 
fact  or  not — that  is  to  be  determined  by  the  law  of  the  coun- 
try where  the  question  arises,  where  the  remedy  is  sought  to 
be  enforced,  and  where  the  court  sits  to  enforce  it." 

The  cases  all  agree  that  the  statute  requiring  an  express 
trust  to  be  evidenced  by  writing  does  not  render  a  trust  void, 
but  requires,  onlj^  that  the  proof  of  the  creation  of  such  a 
trust  shall  be  evidenced  by  writing.  The  statute  does  not 
strike  at  the  contract  itself,  but  at  the  manner  and  method 
of  proving  such  a  contract,  and  the  proof  must  conform  to 
the  laws  of  the  state  where  the  action  is  tried. 

But,  conceding  the  law  to  be  as  claimed  by  the  plaintiff, 
we  cannot  see  that  the  second  defense  is  not  made  out  by 
the  evidence.  It  will  be  remembered  that  the  defendant  held 
the  land  for  five  years  after  it  was  conveyed  to  him  by  his 
brother,  and  then,  having  sold  it,  retained  the  proceeds  for 
fourteen  years  before  this  action  was  begun.  The  evidence 
shows  conclusively  that  there  were  at  this  time,  and  at  about 
the  time  of  the  conveyance  of  the  land,  other  transactions 
between  the  parties  from  which  the  plaintiff  became  indebted 
to  the  defendant.  The  defendant's  right  to  retain  the  pro- 
ceeds of  the  land,  on  account  of  those  transactions,  M-as  not 
questioned  by  the  plaintiff  for  many  years  after  the  trans- 
actions occurred,  and  there  is  substantial  evidence  in  the 
record  from  which  the  trial  court  might  have  found  that 
the  defendant's  claim  against  the  plaintiff  equaled  the  phiiu- 
tiff's  claim  against  him,  and  were  so  considered  by  both  j)ar- 
ties  for  many  years.  We  do  not  think  that  the  evidence  is 
so  wanting  upon  this  point  that  it  can  be  said  that  the  judg- 
ment of  the  trial  court  is  clearly  wrong. 

r>o:{  \y^,  think  that  the  judgment  of  the  district  court 
should  be  affirmed,  and  so  recommend. 

Ames  and  Albert,  CC,  concur. 

By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 
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If  Land  is  Conveyed  to  Orus  on  a  Parol  Trust  invalid  by  the  stat- 
ute of  frauds,  the  terms  of  which  were  that  he  should  hold  such 
land  and  sell  it  and  pay  the  j)roceeds  to  a  particular  person,  and  he 
in  fact  accepts  the  conveyance  and  sells  the  land,  and  thus  executes 
such  trust,  he  will  not  be  permitted  to  retain  the  proceeds,  but  may 
be  compelled  to  pay  them  as  he  agreed  to  do:  Bork  v.  Martin,  132 
N.  Y.  280,  28  Am.  St.  Kep.  570,  and  see  the  cases  cited  in  the  cross- 
reference  note  thereto. 


HYDE  V.  HARTFORD  FIRE  INSURANCE   COMPANY. 

[70  Neb.  503,  97  N.  W.  629.] 

MORTGAGES — Insurance — Equitable  Lien. — If  a  mortgage  con- 
tains a  covenant  that  the  mortgagor  shall  keep  the  premises  insured 
for  the  benefit  of  the  mortgagee,  and  the  mortgagor  takes  out  a  pol- 
icy in  his  own  name,  and  does  not  assign  it  nor  make  it  payable  to 
the  mortgagee,  and  a  loss  occurs,  such  covenant  creates  an  equitable 
lien  in  favor  of  the  mortgagee  to  the  extent  of  his  mortgage  inter- 
est upon  the  money  due  under  the  policy,  even  though  the  mortgage 
contains  a  provision  that  the  mortgagee,  in  default  of  insurance  by 
the  mortgagor,  may  effect  insurance  at  the  expense  of  the  mortgagor, 
(p.  799.) 

MORTGAGES — Insurance — ^Assignment — If  a  mortgagee  as- 
signs his  mortgage,  containing  a  covenant  on  the  part  of  the  mort- 
gagor to  keep  the  premises  insured  and  that  the  mortgagee  may 
procure  such  insurance  upon  the  failure  of  the  mortgagor  to  insure, 
and  in  his  assignment  guarantees  the  payment  of  the  mortgage  in- 
debtedness, and  subsequently  the  assignor  of  the  mortgage  becomes 
the  owner  of  the  premises  and  insures  them  in  his  own  name  to  the 
full  amount  of  the  insurable  interest  of  the  mortgaged  property,  and 
a  loss  occurs  while  he  is  guarantor  of  the  mortgage  debt,  the  assignee 
of  the  mortgage  has  an  equitable  lien  on  the  proceeds  of  the  policy 
to  the  extent  of  his  interest  in  the  loss.     (p.  800.) 

MORTGAGES — Insurance — Statute  of  Limitations. — The  fact 
that  the  statute  of  limitations  has  barred  a  personal  action  against 
the  assignor  of  a  mortgage  on  his  guaranty  of  its  payment,  when 
suit  is  commenced  by  the  assignee  to  establish  a  claim  to  the  pro- 
ceeds of  a  policy  of  insurance  on  the  property  taken  out  by  such  as- 
signor after  becoming  the  owner  of  the  property,  does  not  release  or 
impair  the  assignee's  equitable  lien  upon  such  proceeds,     (p.  802.) 

H.  F.  Rose  and  Flansburg  &  Williams,  for  the  appellants. 

Ames  &  Ames,  for  the  appellee. 

B04  DUFFIE,  C.  December  26,  1885,  one  Van  Aukin, 
being  the  owner  of  lots  313  and  314  in  the  village  of  Orleans, 
Harlan  county,  Nebraska,  made  to  the  appellant,  L.  H.  Kent, 
his  note  for  $1,000,  due  December  26,  1890,  and  secured  the 
same  by  mortgage  upon  the  lots  above  named.  The  mortgage 
contained  the  following  stipulation:    "And  we  hereby  agree 
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to  keep  the  buildings  upon  said  premises  insured  from  the 
date  of  this  mortgage  until  it  is  paid,  for  the  sum  of  one 
thousand  five  hundred  ($1,500)  dollars,  and  make  the  policy 
payable  and  deliver  it  to  said  mortgagee  or  his  assigns,  and 
if  we  fail  to  keep  said  buildings  insured  as  above  agreed,  said 
mortgagee  or  his  assigns  may  so  insure  them,  and  the  premi- 
ums therefor  shall  be  added  to  and  made  a  part  of  the  prin- 
pal  sum  hereby  secured  and  shall  bear  the  same  rate  of  in- 
terest." 

Before  the  maturity  of  the  note,  L.  H.  Kent  sold  the  same 
to  Mary  T.  Hyde  and  indorsed  the  same  as  follows:  "I 
hereby  guarantee  the  payment  of  this  note  and  all  coupons 
attached."  He  also  assigned  the  mortgage,  which  assignment 
was  duly  recorded  in  Harlan  county.  In  December,  1892, 
Mary  T.  Hyde  brought  an  action  in  the  district  court  for 
Douglas  county,  seeking  to  recover  the  amount  of  the  note 
from  Kent  on  his  guaranty  of  payment,  but  no  summons 
was  properly  issued  or  served  upon  Kent  until  April,  1896, 
and  the  judgment  went  in  favor  of  Kent,  the  court  holding 
that  the  statute  of  limitations  had  barred  the  action.  After 
his  sale  of  the  note  to  Mrs.  Hyde,  Kent  purchased  and  l)e- 
came  the  owner  of  the  mortgaged  premises,  his  deed  reciting 
that  he  took  the  same  subject  to  the  mortgage.  After  be- 
coming the  owner  in  fee  of  the  mortgaged  premises,  and  on 
the  fifteenth  day  of  August,  1895,  Kent  insured  the  build- 
ings on  said  lots  in  ''^^^  the  sum  of  $2,000,  $1,000  of  which 
were  in  the  Hartford  Fire  Insurance  Company,  the  policy 
being  payable  to  himself.  November  6,  1895,  the  buildings 
covered  by  the  policy  were  totally  destroyed,  and  December 
30,  1895,  the  company  paid  him  $1,000,  the  full  amount  of 
the  policy.  At  the  time  of  making  payment  the  company 
took  from  Kent  a  bond  of  indemnity,  to  the  effect  that  he 
would  save  the  company  harmless  in  case  it  were  compelled 
to  pay  the  amount  of  the  policy  to  another  party.  July  18, 
1898,  Mary  T.  Hyde,  the  owner  of  the  note  and  mortgage, 
departed  this  life  in  the  state  of  Connecticut,  and  Arthur 
A.  Hyde,  plaintiff  and  appellee,  is  the  duly  appointed  ex- 
ecutor of  her  estate.  December  12,  1899,  the  plaintiff  com- 
menced this  action  against  the  insurance  company,  claiming, 
as  the  owner  of  the  mortgage,  to  have  an  equitable  lien  upon 
the  amount  due  upon  the  policy  issued  to  Kent,  and  asking 
judgment  against  the  company  for  the  sum  of  $1,000,  with 
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interest  from  November  11,  1895.  Upon  the  suggestion  of 
the  company  that  Kent  had  been  paid  the  amount  of  the 
policy,  he  was  made  a  party  defendant  to  the  action,  and 
Kent  and  the  company  filed  their  separate  answers,  setting 
up  the  facts  above  set  forth,  and  in  addition  thereto  the  com- 
pany set  out  the  bond  of  indemnity  made  to  it  by  Kent  at 
the  time  of  payment  to  him  of  the  loss  under  the  policy,  and 
concluded  with  a  prayer  as  follows:  "Wherefore  this  de- 
fendant prays  to  be  dismissed  hence  without  day  and  to  re- 
cover its  costs  herein  expended,  or,  in  the  alternative  that  the 
court  finds,  on  the  hearing,  that  there  is  a  subsisting  liability 
on  account  of  the  cause  of  action  set  forth  in  the  petition  on 
the  part  of  this  defendant  and  defendant  Kent  to  plaintiff, 
then,  as  between  the  defendants,  the  liability  of  defendant 
Kent  be  held  primary  and  that  of  this  defendant  secondary 
only;  and  for  such  other,  further  and  different  relief  as  to 
the  court  may  seem  just  and  equitable." 

The  case  was  tried  upon  a  stipulation  of  facts  which,  in 
addition  to  the  matters  above  stated,  contains  the  following: 
^^^  "It  is  agreed  that,  at  the  time  of  the  destruction  of  the 
buildings  situated  upon  the  premises  herein  described,  the 
same  had  been  and  were  by  said  L.  H.  Kent  insured  in  the 
sum  of  $2,000,  and  that  the  value  of  said  buildings  did  not 
exceed  the  sum  of  $2,000;  that  all  of  said  insurance  was 
collected  by  said  L.  H.  Kent  and  retained  by  him." 

It  was  further  stipulated  that,  at  the  time  the  buildings 
were  burned,  Kent  was  personally  liable  upon  the  Van  Aukin 
note  by  reason  of  his  guaranty,  and  that  said  note  was  not 
five  years  past  due,  and  that  at  the  time  of  the  loss  of  the 
buildings  and  the  payment  of  the  amount  of  the  policy  to 
Kent,  the  insurance  company  had  actual  knowledge  of  the 
existence  of  the  mortgage  to  the  plaintiff's  testatrix,  and 
that  the  same  was  wholly  unpaid.  Upon  the  hearing  the 
court  entered  a  decree,  finding  that  the  insurance  company 
had  due  notice  of  the  provisions  of  the  mortgage,  and  that, 
by  its  terms,  the  loss  under  the  policy  in  controversy  was  pay- 
able to  the  mortgagee;  that  Kent,  in  obtaining  the  policy  of 
insurance  mentioned  in  the  petition,  had  due  notice  of  the 
mortgagee's  rights  and  should  be  held  to  have  insured  for 
her  benefit;  that  the  defendant  insurance  company  paid  the 
policy  to  Kent,  and  that  Kent,  at  the  time  of  the  loss  and 
payment  of  the  money,  was  personally  liable  to  the  plaintiff 
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for  the  debt  mentioned  in  the  petition:  "That,  by  reason  of 
the  premises,  the  obligation  of  the  defendant,  the  Hartford 
Insurance  Company,  to  the  plaintiff  is  that  of  principal 
debtor,  but  that  such  liability  to  the  plaintiff,  as  herein  found, 
is,  as  between  said  insurance  company  and  the  estate  of  Lewis 
H.  Kent,  that  of  surety  only,  and  the  primary  and  ultimate 
liability  therefor  is  upon  the  estate  of  said  Lewis  H.  Kent; 
and  the  said  fire  insurance  company,  in  case  of  its  payment 
of  the  sum  due  to  plaintiff,  a^  found  by  this  decree,  is  enti- 
tled to  exoneration  and  to  be  reimbursed  by  the  estate  of 
Kent  for  any  sum  so  by  it  paid,  including  interest  and  costs." 
From  this  decree  the  defendants  have  appealed. 

'^^'^  It  is  well  established  that  if  a  mortgage  contains  a  cove- 
nant or  condition  that  the  mortgagor  shall  keep  the  premises 
insured  for  the  benefit  of  the  mortgagee,  and  the  mortgagor 
takes  out  a  policy  in  his  own  name  and  does  not  assign  it  or 
make  it  payable  to  the  mortgagee,  and  a  loss  occurs,  such  a 
covenant  creates  an  efpiitable  lien  in  favor  of  the  mortgagee 
to  the  extent  of  his  mortgage  interest  upon  the  money  due 
under  the  policy,  and  this,  too,  even  if  the  mortgage  con- 
tains also  a  condition  that  the  mortgagee,  in  default  of  an  in- 
surance by  the  mortgagor,  may  effect  an  insurance  at  the 
expense  of  the  mortgagor:  Nichols  v.  Baxter,  5  R.  I.  491;  In 
re  Sands  Ale  Brewing  Co.,  3  Biss.  (U.  S.)  175,  Fed.  Cas.  No. 
12,307;  Carter  v.  Rockett  etc.  Ins.  Co.,  8  Paige  Ch.  (N.  Y.) 
436;  Thomas'  Admrs.  v.  Von  Kapff's  Exrs.,  6  Gill  &  J.  (.Md.) 
372;  Giddings  v.  Seevers,  24  Md.  363;  Providence  County 
Bank  v.  Benson,  24  Pick.  (Mass.)  204;  Miller  v.  Aldrich, 
31  Mich.  408;  Chipman  v.  Carroll,  53  Kan.  163,  35  Pac. 
1104,  25  L.  R.  A.  305.  Some  of  these  cases  hold  that  a  cove- 
nant to  insure  made  in  a  mortgage  is  a  covenant  which  runs 
with  the  land,  and,  wherever  that  holding  obtains,  it  is  plain 
that  a  subsequent  purchaser  of  the  land  would  be  bound  by 
the  covenant,  and  any  insurance  obtained  by  such  subsefpient 
purchaser  would  inure  to  the  benefit  of  the  mortgagee.  There 
are  other  cases  holding  that  the  agreement  to  insure  is  per- 
sonal in  its  character,  and  does  not  afloct  the  land  or  run 
with  it,  and  is  merely  collateral  and  incidental:  Cromwell 
V.  Brooklyn  Fire  Ins.  Co.,  44  N.  Y.  42,  4  Am.  Rep.  641 ;  Dun- 
lop  v.  Avery.  89  N.  Y.  592.  In  the  states  where  this  doctrine 
is  held  it  is  probable  that  a  grantee  of  the  land  would  not  be 
bound  by  his  grantor's  agreement  to  insure  for  the  benefit 
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of  an  existing  mortgagee,  and  that  any  insurance  obtained 
by  him  would  inure  to  his  own  benefit,  in  the  absence  of  cir- 
cumstances which  would  make  it  his  duty  to  protect  the 
mortgagee.  In  the  case  at  bar  Kent  was  the  mortgagee.  For 
his  own  benefit,  and  the  benefit  of  any  party  to  whom  he  might 
assign  the  mortgage,  he  had  inserted  therein  an  agreement 
upon  the  part  of  the  mortgagor  to  insure  the  buildings  on  the 
50S  property  to  the  amount  of  $1,500  and  to  keep  them  so 
insured  until  the  mortgage  was  fully  paid.  This  agreement 
was  intended  as  additional  security,  and  to  protect  the  mort- 
gagee against  a  species  of  waste  which  accident  might  pro- 
duce. It  is  apparent  that  the  lots  upon  which  the  buildings 
stood  were  inadequate  security  for  the  amount  of  the  loan, 
and  that  the  buildings,  or,  in  case  of  their  destruction,  the 
insurance  provided  for,  constituted  the  principal  security. 
The  note  secured  by  this  mortgage  Kent  sold  to  a  good  faith 
purchaser,  and,  by  his  indorsement,  guaranteed  the  payment. 
After  this,  and  while  still  liable  upon  his  guaranty,  he  pur- 
chased the  mortgaged  premises  and  became  the  owner  of  the 
fee.  He  then  took  out  insurance  payable  to  himself  to  the 
full  value  of  the  buildings.  Upon  their  destruction  by  fire 
he  claimed  and  obtained  payment  from  the  companies.  The 
Hartford  company,  with  full  knowledge  of  the  plaintiff's 
claim  and  with  such  apparent  appreciation  of  its  justice  as 
to  require  Kent  to  indemnify  against  it,  paid  him  the  loss. 
Whether  or  not  the  agreement  to  insure  was  a  covenant 
which  would  run  with  the  land  in  this  state,  where  a  mort- 
gage does  not  convey  the  legal  title,  but  is  a  mere  security, 
we  need  not  discuss.  The  facts  are  that  Kent,  after  having 
sold  a  mortgage  requiring  the  mortgagor  to  insure  as  fur- 
ther security  and  to  protect  against  waste  which  a  fire  should 
occasion,  and  providing  that  the  mortgagee  might  do  so  in 
ease  the  mortgagor  failed  to  carry  out  his  agreement,  pur- 
chased the  mortgaged  property,  and  took  out  insurance  in  his 
own  name,  and  for  his  own  benefit,  to  the  fuU  value  of  the 
insured  property,  thus  preventing  the  then  holder  of  the 
mortgage  from  obtaining  any  insurance,  and  cutting  off  her 
right  to  protect  herself  in  this  way  from  a  loss  which  must 
occur  in  case  the  buildings  covered  by  the  mortgage  were  de- 
stroyed by  fire.  We  do  not  think  that  a  court  of  equity  can 
sanction  the  claim  now  made  by  Kent,  that  this  insurance 
was  entirely  for  his  own  benefit,  and  that  he  is  entitled  to  the 
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entire  proceeds.  To  do  so  would  be  to  offer  a  premium  on 
the  conduct  of  a  mortgagor  who  violates  ^**^*  his  agreement 
to  insure  for  the  benefit  and  protection  of  his  mortgagee. 
After  executing  a  mortgage  like  the  one  in  question,  he  could 
save  to  his  family  the  insurable  value  of  his  improvements, 
by  the  easy  process  of  refusing  to  take  out  a  policy  for  the 
benefit  of  the  mortgagee,  and  then,  by  transferring  the  title 
to  his  wife,  or  some  other  relative,  enable  them  to  effect  an 
insurance  to  the  full  amount  which  the  property  will  bear, 
and  to  recover  the  insurance  in  ca.se  of  loss.  It  would  also 
afford  temptation  to  collusive  action  between  the  original 
parties  to  the  mortgage,  as  the  case  under  consideration  fully 
illustrates.  The  mortgagee,  after  selling  his  mortgage,  pre- 
sumably for  the  full  amount  of  his  loan,  arranges  with  the 
mortgagor  to  take  a  conveyance  of  the  premises,  to  effect 
insurance  on  the  improvements,  and  to  divide  the  proceeds 
of  the  policy  in  case  of  loss.  We  do  not  wish  to  be  under- 
stood as  intimating  that  such  an  agreement  was  made  in  this 
case.  There  is  nothing  in  the  record  to  cast  suspicion  on  the 
good  faith  of  the  parties,  but  we  refer  to  what  might  be  ac- 
complished as  a  reason  for  holding  that  Kent,  who  transferred 
this  mortgage  to  plaintiff  and  who  made  himself  liable  for 
its  payment,  should  be  held  to  have  effected  the  insurance 
for  her  benefit.  Kent,  being  the  vendor  of  the  mortgage  and 
the  guarantor  of  its  payment,  cannot,  in  equity,  become  the 
owner  of  the  mortgaged  premises,  and,  by  securing  insurance 
in  his  own  name,  claim  the  proceeds  of  the  policy  as  against 
the  holder  of  the  mortgage,  for  the  payment  of  which  he  had 
made  himself  liable.  If,  when  he  became  the  owner  of  tlie 
mortgaged  premises,  he  had  a.ssumed  and  agreed  to  pay  this 
mortgage,  no  one  would  question  the  right  of  the  plaint itr 
to  an  equitable  lien  on  insurance  effected  in  his  own  name ; 
and  we  can  see  no  reason  why  the  same  rule  should  not  ap- 
ply when  he  made  himself  liable  for  tlie  mortgage  debt  by 
his  contract  guaranteeing  its  payment. 

Another  fact  which,  to  our  minds,  adds  strength  to  the 
plaintiff's  claim  is  this:  When  he  transferred  the  mortgage 
to  Mrs.  Hyde,  he  not  only  transferred  the  mortgagor's 
'^^^  agreement  to  keep  the  property  insured  for  the  security 
of  the  mortgagee,  but  also  the  further  agreement  to  allow 
the  mortgagee  to  make  such  insurance  in  case  the  mortgagor 
failed  to  do  so.  Can  it  be  said  that,  under  these  circum- 
Am.  St.  Rep.,  Vol.  113—51 
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stances,  there  is  any  principle  of  equity  which  will  justify 
Kent  in  securing  to  himself  insurance  to  an  amount  which 
prohibits  further  insurance  for  the  benefit  of  the  holder  of 
the  mortgage  which  he  himself  negotiated  and  for  which  he 
stands  sponsor.  We  cannot  agree  that  such  a  holding  would 
be  equitable  or  just,  or  that  a  court  of  equity  ought  to  coun- 
tenance a  transaction  bearing  on  its  face  so  palpable  a  wrong 
to  the  appellee.  The  fact  that  the  statute  has  barred  a  per- 
sonal action  against  Kent  on  his  guaranty  of  payment  of 
the  note  does  not  in  any  way  release  or  impair  the  plaintiff's 
equitable  lien  on  the  proceeds  of  the  insurance  policy  taken 
out  by  Kent.  This  subject  is  fully  discussed  in  Connecticut 
Mutual  Life  Ins.  Co.  v.  Dunscomb,  108  Tenn.  72-4,  91  Am. 
St.  Rep.  769,  58  L.  R.  A.  694. 
We  recommend  an  affirmance  of  the  judgment. 

Kirkpatrick,  C,  concurs. 

By  the  COURT.     For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


A  Mortgagee,  Merely  as  Such,  has  No  Interest,  either  in  law  or 
equity,  in  a  policy  of  insurance  effected  by  the  mortgagor  upon  the 
mortgaged  premises  for  his  own  benefit,  in  the  absence  of  any  cove- 
nant or  agreement  requiring  the  latter  to  insure  for  the  benefit  of 
the  former:  Xordyke  v.  Gerg,  112  Ind.  535,  2  Am.  St.  Rep.  219;  Hel- 
ler V.  National  Marine  Bank,  89  Md.  602,  73  Am.  St.  Eep.  212. 


TESKE  V.  DITTBERNER. 

[70  Neb.  544,  98  N.  W.  57.] 

WILLS — Agreement  to  Make  Devise. — An  agreement,  upon  suf- 
ficient consideration,  to  devise  or  bequeath  property  is  valid  and  en- 
forceable,    (p.  804.) 

WILLS — Agreement  to  Make  Devise — Specific  Performance. — 
An  agreement,  upon  sufficient  consideration,  to  devise  or  bequeath 
property  may  be  specifically  enforced,  and  equity  will  impress  a  trust 
upon  the  property  which  will  follow  it  into  the  hands  of  personal 
representatives  of  the  promisor,  or  grantees  without  consideration, 
(p.  804.) 

WILLS — Agreement  to  Make  Devise. — An  agreement  to  devise 
or  bequeath  property  need  not  be  in  express  terms  to  make  a  will. 
A  promise  that  the  promisee  shall  receive  the  property  or  that  it 
shall  be  left  to  him  at  the  death  of  the  promisor  is  sufficient,  (p. 
804.) 

WILLS — Agreement  to  Make  Devise — Violation. — If  a  person 
who  has  agreed  to  leave  his  property,  or  some  part  of  it,  to  another 
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upon  his  death,  conveys  the  property  in  question  to  a  third  person, 
without  consideration,  or  with  notice,  the  conveyance  may  be  immrdi- 
atelv  set  aside  at  the  suit  of  the  promisee  who  is  defrauded  thereby, 
(p.  804.) 

WILLS — Agreement  to  Make  Devise — Statute  of  Frauds. — Per- 
formance of  services  by  one,  under  an  agreement  by  another  to  make 
a  devise  or  bequest  to  him,  when  of  such  a  character  that  their  value 
cannot  be  pecuniarily  estimated  and  the  court  cannot  restore  the 
promisee  to  the  situation  held  by  him  when  the  agreement  was  made, 
nor  compensate  him  in  damages,  is  sufficient  to  take  such  agreement 
out  of  the  statute  of  frauds,      (p.  806.) 

CONTRACT  for  Personal  Services — Specific  Performance. — 
If,  under  a  contract  for  personal  services,  the  services  have  been 
fully  performed,  or  there  has  been  substantial  performance  of  the 
services  by  the  person  agreeing  to  render  them,  the  contract  may  be 
specifically  enfjrced.      (p.  807.) 

WILLS — Agreement  to  Make  Bequest  or  Devise — Performance 
by  Promisee — Revocation. — If  a  person  agrees  to  leave  another  prop- 
erty by  will  in  consideration  of  personal  services  to  be  performed 
by  the  latter,  such  contract  is  not  revocable  as  being  testamentary 
an  charcter,  after  such  services  have  been  performed,      (p.  808.) 

HOMESTEADS — Contract  to  Convey — Specific  Performance. — 
A  contract  to  convey  homestead  property,  reserving  to  the  homestead 
claimants  the  right  to  use  and  occupy  the  premises  until  their  death 
or  abandonment  of  the  homestead,  is  an  encumbrance  of  the  title 
thereto,  within  the  meaning  of  the  homestead  law,  and  such  con- 
tract cannot  be  specifically  enforced,     (pp.  809,  810.) 

HOMESTEADS — Agreement  to  Devise — Encumbrance. — An 
agreement  to  devise  homestead  property  in  a  certain  way  and  on  cer- 
tain conditions,  thereby  subjecting  it  to  a  trust  in  favor  of  the 
promisee,  is  an  encumbrance  of  the  homestead  title,  and  such  agree- 
ment is  neither  valid  nor  enforceable,     (p.  810.) 

HOMESTEADS — Conveyance  or  Agreement  to  Convey. — If  a 
homestead,  the  legal  title  to  which  is  in  the  husband,  is  occupied 
by  himself,  his  wife  and  his  family,  it  cannot  be  conveyed  or  encum- 
bered, nor  can  a  valid  contract  therefor  exist,  except  when  the  in- 
strument is  signed  and  acknowledged  by  the  wife  of  the  homesteader 
as  required  by  statute,     (pp.  810,  811.) 

HOMESTEADS — Agreement  to  Devise — Specific  Performance. 
A  parol  agreement  by  a  husband  alone  with  a  third  person  to  devise 
the  latter  homestead  property  is  in  conflict  to  the  homestead  law, 
and  cannot  be  specifically  enforced,  though  substantially  performed 
on  his  part  by  the   promisee,      (p.  815.) 

WILLS — Agreement  to  Devise  Land — Partial  Specific  Perform- 
ance.— If  a  husband  alone  contracts  to  devise  land  to  a  third  per- 
son, and  part  of  such  laud  is  included  in  the  promisor's  homestead, 
the  contract  may  be  specifically  enforced  only  as  to  such  of  the 
land  as  is  not  included  in  the  homestead,  upon  substantial  perform- 
ance of  his  part  of  the  contract  by  the  promisee,     (pp.  815,  816.) 

W.  V.  Allen  and  W.  E.  Reed,  for  the  appellants. 

P.  E.  McKillip,  W.  A.  McAllister,  J.  G.  Reeder  and  R.  W. 
Hobart,  for  the  appellee. 

f'*s  IIOLCO.AIB,   J.     In    the    last    opinion    filed  by   :\lr. 
Commissioner  Ames,  it  is  shown  that  the  agreement  in  ques- 
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tion  is  testamentary.  We  entirely  agree,  and  do  not  con- 
sider it  necessary  to  say  more  upon  that  head.  The  validity 
of  such  agreements,  *^®  when  made  upon  consideration  and 
free  from  objections  that  may  be  urged  against  all  contracts, 
is  beyond  question.  They  have  been  upheld  and  enforced 
from  an  early  period:  Note  to  Johnson  v.  Hubbell,  10  N.  J. 
Eq.  332,  66  Am.  Dec.  773;  Howe  v.  Watson,  179  Mass.  30, 
60  N.  E.  415 ;  Bird  v.  Jacobus,  113  Iowa,  194,  84  N.  W.  1062 ; 
Whiton  V.  Whiton,  179  111.  32,  53  N.  E.  722.  It  is  also  well 
established  that  agreements  of  this  character,  in  proper  cases, 
may  be  enforced  specifically.  Equity  will  fasten  a  trust  upon 
the  property  in  the  hands  of  the  person  who  has  promised 
to  dispose  of  it  by  will,  in  favor  of  the  promisee,  which  will 
follow  it  into  the  hands  of  personal  representatives  or  gran- 
tees without  consideration:  Howe  v.  Watson,  179  Mass.  30, 
60  N.  E.  415 ;  Smith  v.  Pierce,  65  Vt.  200 ;  Bruce  v.  Moon, 
57  S.  C.  60,  35  S.  E.  415 ;  Duvale  v.  Duvale,  54  N.  J.  Eq.  581, 

35  Atl.  750,  56  N.  J.  Eq.  375,  39  Atl.  687,  40  Atl.  440;  Fogle  v. 
St.  Michael  Church,  48  S.  C.  86,  26  S.  E.  99;  Price's  Admx.  v. 
Price's  Admx.,  Ill  Ky.  771,  64  S.  W.  746,  66  S.  W.  529; 
Burdine  v.  Burdine's  Exrs.,  98  Va.  515,  81  Am.  St.  Rep.  741, 

36  S.  E.  992.  Nor  is  it  necessary  that  the  agreement  be  in 
express  terms  to  make  a  will.  A  promise  that  the  promisee 
shall  receive  the  property,  or  that  it  shall  be  left  to  him,  at 
the  death  of  the  promisor,  is  sufficient :  Kof ka  v.  Rosieky,  41 
Neb.  328,  43  Am.  St.  Rep.  685,  59  N.  W.  788,  25  L. 
R.  A.  207.  Counsel  make  a  vigorous  assault  upon  the  latter 
decision.  So  far  as  it  relates  to  cases  of  imperfect  adoption, 
it  chooses  between  two  conflicting  lines  of  authority,  each 
well  supported  by  reason  and  by  adjudications.  It  ought 
not  to  be  disturbed  simply  because  some  other  courts  have 
taken  a  different  view.  But,  in  auy  case,  so  far  as  general 
agreements  to  dispose  of  property  by  will  are  concerned, 
when  the  letter  or  intent  of  the  statute  as  to  adoption  is  not 
involved,  we  think  the  soundness  of  the  decision  is  open  to 
question.  These  principles  established,  it  follows  of  necessity 
that  if  the  person,  who  has  promised  to  leave  his  estate  or 
some  part  of  it  to  another,  conveys  the  property  in  question 
to  third  persons,  without  consideration,  or  without  notice, 
the  conveyance  may  be  set  aside  at  suit  of  the  promisee  who 
is  defrauded  thereby:  Kartell  v.  Ilillman,  53  N.  J.  Eq.  49, 
30  Atl.  535.     And  as  clearly  shown  in  the  last  opinion  of 
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Mr.  Commissioner  Ames,  the  fact  that  the  promisor  is  still 
living  is  no  necessary  ^'*'^  obstacle  to  relief  against  the  con- 
veyance. There  can  be  no  specific  performance  till  he  is  dead. 
But  the  conveyance  whereby  he  attempts  to  put  compliance 
out  of  his  power,  in  fraud  of  the  promisee,  creates  an  imme- 
diate right  of  action:  Synge  v.  Synge,  1  Q.  B.  466;  Duvale 
V.  Duvale,  54  N.  J.  Eq.  581,  35  Atl.  750,  56  N.  J.  Eq.  375,  39 
Atl.  687,  40  Atl.  440. 

It  is  contended  further  that  no  sufficient  performance  is 
shown  to  take  the  case  out  of  the  statute  of  frauds.  To  the 
writer  this  contention  appears  well  founded  and  altogether 
correct,  but  a  majority  of  the  court  is  disposed  to  the  con- 
trary view  and  to  hold  that  the  contention  cannot  be  sus- 
tained. It  seems  to  me  quite  clear  that  the  appellee  can  be 
amply  compensated  for  the  part  of  the  contract  performed 
by  him,  assuming  its  existence,  and  that  there  is  no  occasion 
for  invoking  the  authority  of  a  court  of  equity  to  decree  spe- 
cific performance  on  the  ground  that  otherwise  a  fraud 
would  be  perpetrated  upon  him.  I  think  there  is  far  greater 
danger,  by  the  establishment  of  a  precedent  of  decreeing 
specific  performance  under  conditions  and  facts  similar  to 
those  disclosed  by  the  record,  of  making  it  possible  that  a 
fraud  may  be  perpetrated  on  the  aged  and  the  weak,  and 
those  closely  connected  by  ties  of  blood,  than  of  perhaps 
slight  injustice  to  one  who  claims  under  so  uncertain  an 
agreement,  which  is  only  partially  performed  and  for  which, 
because  of  the  particular  facts  and  circumstances,  ample 
compensation  may  be  awarded  by  a  money  judgment.  The 
authorities  cited  and  relied  upon  by  this  court  in  Kofka  v. 
Rosicky,  41  Neb.  328,  43  Am.  St.  Rep.  685,  59  N.  W.  788,  25 
L.  R.  A.  207,  are  regarded  as  warranting  the  decree  prayed 
for,  under  the  pleadings  and  the  evidence  in  support  thereof. 
In  Rhodes  v.  Rhodes,  3  Sand.  Ch.  (N.  Y.)  *279,  the  court 
said:  ".Where  the  services  to  be  rendered  were  of  such  a  pe- 
culiar character  that  it  is  impossible  to  estimate  their  value 
....  by  any  pecuniary  standard,  ....  it  is  out  of  the 
power  of  any  court,  after  the  performance  of  the  services. 
to  restore  Henry  Rhodes  (the  promisee)  to  the  situation  in 
which  he  was  before  the  contract  was  made,  or  to  compen- 
sate him  in  damages.  The  case  is  clearly  within  ^^*^  the  rule 
which   governs  courts  of  equity  in  carrying    parol    agree- 
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ments  into  effect,  where  possession  has  been  taken,  or  moneys 
laid  out  in  improvements  upon  the  land  sold." 

This  statement  was  approved  in  Van  Tine  v.  Van  Tine 
(N.  J.  Eq.),  15  Atl.  249,  and  quoted  from  a  note  in  66  Am. 
Dec.  (page  789)  to  Johnson  v.  Hubbell,  10  N.  J.  Eq.  332.  It 
was  repeated  in  substantially  the  same  form  in  Shahan  v. 
Swan,  48  Ohio  St.  25,  29  Am.  St.  Rep.  517,  26  N.  E.  222,  and 
Sutton  V.  Hayden,  62  Mo.  101,  also  approved  by  this  court  in 
the  Kofka  case,  41  Neb.  328,  43  Am.  St.  Rep.  685,  59  N.  W. 
788,  25  L.  R.  A.  207.  It  is  true  several  courts  have  criticised 
Rhodes  v.  Rhodes,  3  Sand.  Ch.  279,  and  declined  to  follow  it. 

But  it  is  held  the  question  must  be  regarded  as  coming 
within  the  rule  and  settled  in  this  state  by  Kofka  v.  Rosicky, 
41  Neb.  328,  43  Am.  St.  Rep.  685,  59  N.  W.  788,  25  L.  R.  A. 
207.  There  are  numerous  other  recent  decisions  which  are 
believed  to  be  in  accord  therewith:  Winne  v.  Winne,  166 
N.  Y.  263,  82  Am.  St.  Rep.  647,  59  N.  E.  832;  Swanburg  v. 
Fosseen,  75  Minn.  350,  74  Am.  St.  Rep.  490,  78  N.  W.  4,  43 
L.  R.  A.  427 ;  Owens  v.  McNally,  113  Cal.  444,  45  Pac.  710, 
33  L.  R.  A.  369 ;  Carmichael  v.  Carmichael,  72  Mich.  76,  16 
Am.  St.  Rep.  528,  40  N.  W.  173,  1  L.  R.  A.  596.  On  principle, 
Qone  of  us  doubt  the  soundness  of  the  proposition  being  dis- 
cussed. Where  the  situation  is  such  that  the  promisee  can- 
not be  restored  to  his  original  position,  to  permit  the  prom- 
isor to  repudiate  his  agreement  under  cloak  of  the  statute  of 
frauds,  having  received  a  substantial  and  valuable  considera- 
tion, would  be  highly  inequitable.  Courts  of  equity,  from 
the  very  beginning,  have  striven  to  maintain  the  statute  in 
its  integrity  as  a  preventive  of  fraud,  while  strenuously  re- 
pressing its  use  as  a  means  of  working  frauds.  A  defendant 
will  not  be  allowed  to  shelter  his  own  fraud  behind  the  stat- 
ute of  frauds,  nor  to  use  that  statute  as  an  instrument  of 
fraud  and  wrong.  When  the  statute  is  invoked  to  sanction 
a  palpable  fraud  upon  one  who  has  performed  his  agreement 
and  cannot  be  restored  to  his  original  position,  a  court  of 
equity  must  interpose  its  authority:  Ryan  v.  Dox,  34  N.  Y. 
307,  90  Am.  Dec.  696 ;  Wilber  v.  Paine,  1  Ohio,  251 ;  Hidden 
V.  Jordan,  21  Cal.  92 ;  Union  Mutual  Life  Ins.  Co.  v.  White, 
106  111.  67;  Whitson's  Admr.  v.  Smith,  15  Tex.  33. 

It  is  stated  in  the  last  opinion  in  this  case  (65  Neb.  167, 
101  Am.  St.  Rep.  614,  91  N.  W.  181)  the  plaintiff  "has  spent 
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many  of  the  best  years  of  his  life  in  the  performance  in  good 
faith  of  the  testamentary  agreement,  '^^^  which  the  referee 
has  found  upon  sufficient  evidence  to  have  been  entered  into 
between  himself  and  his  parents.  It  does  not  appear  to  us 
that  for  a  repudiation  of  the  agreement  by  his  father  he  could 
be  adequately  compensated  in  .damages."  The  grantee  not 
only  took  with  notice,  but  has  no  equities  whatever.  Her 
grantor  is  amply  protected  under  the  terms  of  the  agree- 
ment. Repudiation  of  the  agreement,  assuming  the  facts  to 
be  as  stated,  is  a  fraud  upon  the  plaintiff  and  will  work  an  ir- 
reparable injury.  A  court  of  equity  ought  to  interfere  in  such 
cases,  if  possible,  and  we  think  it  has  the  power. 

But  we  are  told  the  agreement  is  one  for  personal  service, 
and  hence  is  not  specifically  enforceable.  To  this  there  are 
two  answers.  In  the  first  place,  the  contract  provides  for 
the  care  and  maintenance  of  the  promisor,  or  the  allowance 
to  him  of  a  stipulated  sum  in  lieu  thereof,  at  his  option. 
This  feature  of  the  agreement  removes  the  objectionable  fea- 
tures involved  in  an  ordinary  contract  for  support.  Second, 
the  agreement  for  service,  as  has  been  hereinbefore  held,  was 
substantially  performed.  If  the  agreement  were  newly  made 
and  the  plaintiff  were  seeking  specific  performance,  there 
would  be  another  matter.  Here  he  has  not  only  performed 
the  services  for  many  years,  but  has  executed  other  portions 
of  the  contract,  involving  no  little  expenditure  and  labor. 
After  performance,  an  objection  of  this  character  comes  too 
late.  The  rule  that  contracts  for  pei-sonal  service  will  not 
be  enforced  .specifically,  where  full  performance  rests  upon 
the  will  of  the  contracting  party,  is  based  on  the  consideration 
that  the  court  cannot  make  an  efficient  decree  for  specific 
performance  in  such  cases  nor  enforce  its  decree  when  made : 
3  Pomeroy  on  Equity  Jurisprudence,  2d  ed.,  sec.  1405.  When 
the  service  has  been  rendered,  the  reason  of  the  rule  fails  and 
the  rule  ceases  to  operate.  In  almost  all  of  the  cases  above 
cited  personal  services  were  the  consideration  of  the  contract. 

It  is  also  argued  that  a  testamentary  agreement,  being- 
testamentary,  nuist  needs  be  ambulatory  and  revocatory. 
nr.o  Until  performance  on  the  part  of  the  promisee,  this 
might  be  true.  But  after  the  promisee  has  substantially  per- 
formed all  things  to  be  done  on  his  part,  the  contract  to 
leave  the  property  to  him  at  the  death  of  the  promisor  ceases 
to  be  wholly  executory,  and  revocation  would  be  an  intoler- 
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able  fraud,  which  a  court  of  equity  could  not  permit :  Bruce 
V.  Moon,  57  S.  C.  60,  35  S.  E.  415.  With  the  exception  noted, 
the  members  of  the  court  and  of  the  commission,  hearing  oral 
arguments  at  the  last  submission  of  this  cause,  are  all  entirely 
agreed  on  the  question  hereinbefore  discussed  and  decided. 
What  has  been  said  is  to  be  rjegarded  as  applying  to  the  doc- 
trine of  specific  performance  of  contracts  of  the  nature  of 
the  one  under  consideration  as  they  relate  to  real  estate  gen- 
erally. A  very  important  feature  of  the  case  at  bar,  and 
one  of  the  chief  points  of  controversy,  bears  upon  the  oper- 
ation of  the  homestead  law  and  its  effect  on  the  parol  agree- 
ment as  pleaded  and  proved.  The  subject  has  demanded  no 
little  research,  investigation  and  consideration.  It  is  a  fact 
established  by  the  record  that  a  portion  of  the  real  estate 
involved  in  the  present  litigation  was,  at  the  time  of  the  mak- 
ing of  the  alleged  agreement,  the  family  homestead  of  the 
promisor  and  his  wife,  and  occupied  by  them  as  such.  Re- 
garding the  homestead,  a  question  of  prime  importance  arises, 
and  that  is,  whether  the  agreement  comes  within  the  purview 
and  inhibition  of  section  4  of  the  homestead  act  (Compiled 
Statutes,  c.  36;  Annotated  Statutes,  6200-6216),  which  de- 
clares that  the  homestead  cannot  be  conveyed  or  encumbered, 
unless  the  instrument  by  which  it  is  conveyed  or  encumbered 
is  executed  and  acknowledged  by  both  husband  and  wife. 
In  speaking  of  the  homestead,  we  wish  to  be  understood  as 
having  reference  to  that  part  of  the  real  estate  in  controversy 
which  consists  of  the  dwelling-house,  in  which  the  promisor, 
Frederick  Teske,  and  his  family,  at  the  time  resided,  and 
its  appurtenances  and  the  land  on  which  the  same  are  situ- 
ated, not  exceeding  one  hundred  and  sixty  acres  in  area,  nor 
two  thousand  dollars  in  value.  Regarding  the  proper  inter- 
pretation and  construction  of  homestead  statutes  similar  in 
^^^  terms  to  ours,  there  is  a  sharp  conflict  in  the  authorities, 
and  it  is  incumbent  on  us  to  adopt  and  hold  to  that  doctrine 
which  seems  consistent  with  our  former  decisions,  and  in  har- 
mony with  the  purposes  and  object  of  our  homestead  act. 
While  the  agreement,  as  has  been  determined,  is  testamentary 
in  character,  yet  its  enforcement,  by  decreeing  specific  per- 
formance, must  rest  upon  equitable  rules  and  principles  ap- 
plied generally  to  executory  contracts  for  the  sale  and  con- 
veyance of  real  property.  If  a  person  may  bind  himself  by 
contract  to  bequeath  by  will  a  certain  estate  in  land,  then 
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by  the  application  of  the  same  principle,  he  may  be  bound 
by  an  executory  contract  to  convey  the  same  estate  by  deed. 
In  either  event  the  promisee  obtains  an  equitable  right  or 
interest  which,  is  recognized  by  courts  of  equity.  The  right 
of  the  plaintiff  to  the  specific  performance  of  the  contract 
relied  upon,  rests  upon  the  alleged  fact  that  he  has  sub- 
stantially performed  his  part  of  the  agreement,  and  that 
thereby  an  equitable  right  to  and  interest  in  the  land  in  con- 
troversy has  arisen  in  his  favor;  that  the  enforcement  of 
the  agreement  upon  the  part  of  the  promisor,  by  a  court  in 
the  exercise  of  its  equitable  jurisdiction,  is  the  only  method 
by  which  he  can  obtain  fiill  and  complete  satisfaction,  and 
thereby  avoid  an  injury  which  otherwise  would  be  the  re- 
sult. It  is  upon  these  same  considerations  that  the  specific 
performance  of  contracts  generally  for  the  sale  of  real  estate 
by  courts  of  equity  is  decreed.  It  is  quite  obvious  that  if 
the  agreement  in  the  present  case  may  be  specifically  en- 
forced by  resort  to  a  court  of  equity  as  to  the  homestead  of 
the  promisor,  then  the  doctrine  is  established  in  this  juris- 
diction that  all  executory  contracts  for  the  sale  of  real  es- 
tate, even  though  a  homestead,  and  in  which  the  wife  took 
no  part,  which  are  made  subject  to  the  rights  and  interest 
of  the  homestead  claimants,  may  be  specifically  enforced, 
and  the  whole  estate  and  legal  title  pass,  when  the  home- 
stead right  and  interest  become  extinguished  by  death  of  the 
parties  or  by  abandonment.  In  those  states  in  which  this 
doctrine  obtains,  the  homestead  ^^^  and  revereionary  es- 
tate are  regarded  as  distinct  and  separate  estates,  the  lat- 
ter of  which  can  be  dealt  with  by  the  owner  of  the  fee  by 
contract,  specifically  enforceable,  and  which,  it  is  held,  does 
not  violate  the  law  granting  and  regulating  the  homestead 
right. 

The  argument  is  advanced,  in  the  present  case,  that  be- 
cause the  owner  of  the  fee  may,  under  the  provisions  of  the 
homestead  act,  devise  the  homestead  as  he  may  elect,  there 
exists  no  good  reason  for  holding  to  the  view  that  an  agree- 
ment to  will  impinges  on  any  of  the  provisions  of  the  act  and 
that  such  agreements  should,  therefore,  be  specifically  en- 
forced in  a  proper  case  by  a  court  of  eciuity.  To  this  it 
may  be  said  that  section  17  of  the  homestead  act  simply 
provides  for  the  course  of  descent  of  the  homestead  after 
the  homestead  estate  becomes  extinguished,  by  directing  its 
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devolution  on  the  heirs  at  law,  subject  to  the  right  of  dis- 
position by  will.  In  neither  event  does  the  course  of  descent 
and  succession  to  the  realty  become  fixed  and  certain  till 
the  death  of  the  owner  of  the  fee.  As  has  been  seen,  the 
agreement  to  will  loses  its  ambulatory  and  revocatory  char- 
acter after  substantial  performance  by  the  promisee,  while 
the  disposition  by  will,  under  the  provisions  of  section  17, 
is  subject  to  revocation  or  annulment  by  proper  convey- 
ance of  the  homestead  at  any  time  before  the  death  of  the 
holder  of  the  legal  title.  It  can  hardly  be  doubted  that 
an  agreement  to  devise  property  in  a  certain  way,  and  on 
certain  conditions,  thereby  subjecting  it  to  a  trust  for  the 
benefit  of  the  promisee,  is  an  encumbrance  of  the  title,  of 
the  same  nature  and  character  as  would  be  an  agreement 
to  convey  the  reversionary  estate,  reserving  to  the  homestead 
claimants  their  homestead  rights.  Both  agreements  would 
rest  upon  the  same  general  principles  of  law  and  equity  for 
their  enforcement  and  validity.  To  hold  to  the  doctrine  that 
such  contracts  are  valid  and  enforceable  is  to  restrict  and 
limit  the  homestead  estate  to  a  mere  matter  of  privilege  of 
occupancy,  and  this,  we  are  of  the  opinion,  was  not  in 
contemplation  by  the  legislature  when  it  enacted  the  home- 
stead law.  Our  views  in  this  ^^^  respect  are  strengthened 
by  a  reading  of  section  16,  which  exempts  to  the  homestead 
claimant,  and  protects  against  legal  processes  for  the  time 
stated,  the  full  value  of  the  homestead,  and  provides  that 
the  disposition  of  one  homestead  shall  not  be  held  to  prevent 
the  selection  or  purchase  of  another.  Argument  seems  un- 
necessary in  stating  that  the  homestead,  as  viewed  by  the 
legislature,  and  which  it  provided  for,  was  not  simply  the 
right  to  occupy  as  a  place  of  abode,  real  estate,  not  exceed- 
ing the  quantity  and  value  mentioned,  during  the  life  of  the 
homestead  claimants.  That  which  was  evidently  intended  is 
that  'ehe  physical  property,  including  all  and  every  interest 
and  estate  of  the  homestead  claimants,  should  in  no  way  be 
conveyed,  encumbered  or  alienated,  except  by  consent  of 
both  husband  and  wife  in  the  manner  pointed  out  by  the  act. 
If  an  agreement  to  will,  which  leaves  the  homestead  right 
unaffected  so  far  as  the  use  and  occupancy  of  the  homestead 
is  concerned,  is  specifically  enforceable,  then  it  must  follow, 
by  the  application  of  like  principles,  that  an  agreement  to 
sell,  reserving  to  the  homestead  claimants  rights  of  the  same 
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character,  is  valid  and  may  also  be  enforced,  in  a  proper 
case,  by  a  court  of  equity.  And,  carrying  the  doctrine  to 
its  logical  conclusion,  a  conveyance  absolute  in  form  of  the 
entire  estate,  by  the  owner  of  the  legal  title,  would  give  to 
the  grantee  at  least  an  equitable  title  to  the  reversionary 
estate,  cognizable  by  a  court  of  equity  in  a  suitable  proceed- 
ing when  the  homestead  right  becomes  extinguished.  This  is 
clearly  inconsistent  with  our  prior  expression  as  to  the  true 
rule  which  should  govern  in  such  cases.  A  construction  of 
the  act  leading  to  the  result  indicated  would  deprive  the  law 
of  much  of  the  wholesome  and  beneficent  aims  and  purposes 
intended  by  the  legislature,  and  leave  it  a  mere  shadow  of  its 
former  self  as  heretofore  construed.  If  the  reversionary 
estate  is  encumbered  by  contract,  or  conveyed  to  a  third  party 
by  the  holder  of  the  title  without  the  consent  of  the  other 
claimant,  every  one  must  know  that  the  homestead,  that  is, 
the  property,  is  materially  and  substantially  diminished  in 
'^'^^  value  and  has  lost  its  character  for  salability.  The  home- 
stead, as  a  species  of  property,  has  lost  all  value  except  for 
the  right  and  privilege  of  use  and  occupancy  during  lives 
of  the  claimants.  It  could  not  then  be  sold  and  another 
homestead  acquired  with  the  proceeds,  as  is  plainly  con- 
templated may  be  done  by  the  provisions  of  section  16. 
Many  authorities  of  weight,  and  which  are  entitled  to  re- 
spectful consideration,  are  cited  by  appellee  in  support  of 
his  contention  as  to  the  validity  of  the  agreement  in  so  far 
as  it  affects  the  family  homestead.  Among  these  is  Fergu- 
son V.  Mason,  60  Wis.  377.  19  N.  W.  420,  which  is  a  leading 
case,  and  which,  without  question,  fully  supports  the  doc- 
trine contended  for.  It  is  there  held  that  a  conveyance  of 
land  in  fee  to  take  effect  at  a  future  time,  in  which  it  is 
stipulated  that  the  grantor  shall  have  the  possession  and  ab- 
solute use  and  control  of  the  land  during  the  life  of  him- 
self and  wife,  is  valid,  and  vests  the  fee  in  the  grantee,  al- 
though the  land  was  a  homestead  and  the  wife  did  not  join. 
The  opinion  further  holds  that  the  wife  has  no  interest  in 
the  homestead  except  that  derived  from  the  power  to  pre- 
vent an  alienation  thereof,  and  that  at  the  death  of  the  hu.s- 
band,  the  wife  surviving,  she  becomes  a  tenant  for  life,  and 
at  her  death,  or  second  marriage,  all  her  homestead  rights 
oease.  That  decision,  it  ^vill  l)c  observed,  although  sup- 
ported by  authorities  in  many  other  jurisdictions,  is  not  in 
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harmony  with  the  doctrine  heretofore  expressed  by  this  court 
on  the  same  subject.  In  a  later  case — Jerdee  v.  Furbush, 
115  Wis.  277,  95  Am.  St.  Rep.  904,  91  N.  W.  661— it  is  held 
that  a  conveyance  of  the  homestead  by  the  husband,  without 
the  wife's  signature,  conveys  an  equitable  right  to  the  legal 
title,  enforceable  on  the  extinguishment  of  the  homestead  by 
the  death  of  the  wife  or  otherwise.  In  the  latter  decision, 
Ferguson  v.  Mason,  60  Wis.  377,  19  N.  W.  420,  was,  as  we 
read  the  opinion,  reluctantly  followed  to  its  logical  con- 
sequences. It  is  said,  in  the  course  of  the  opinion,  that  the 
court,  in  the  prior  case  (Ferguson  v.  IMason),  followed  ju- 
dicial decisions  made  under  statutes  more  or  less  similar  to 
those  of  Wisconsin,  citing  a  number  of  such  decisions,  in 
preference  '^'^'^  to  decisions  to  the  contrary  under  like  stat- 
utes, citing  another  line  of  decisions,  in  which  is  included 
from  this  state  the  case  of  Clarke  v.  Koenig,  36  Neb.  572, 
54  N.  W.  842.  After  discussing  the  subject  further,  it  is 
observed  by  the  court:  "The  law  has  thus  stood  for  nearly 
a  quarter  of  a  century',  and  whether  the  court's  construction 
of  the  statute  was  right  or  wrong  it  must  now  be  considered 
the  law  the  same  as  if  the  idea  involved  were  literally  ex- 
pressed in  the  statute.  It  relates  to  property.  It  has  be- 
come, by  the  lapse  of  time,  a  rule  of  property,  which,  by  well- 
settled  principles,  can  only  be  rightly  changed  by  a  legisla- 
tive enactment." 

It  is  obvious  that  the  court  regards  the  later  case  as  be- 
ing ruled  by  Ferguson  v.  Mason,  60  Wis.  377,  19  N.  W.  420, 
solely  by  reason  of  the  application  of  the  doctrine  of  stare 
decisis,  and  it  is  followed  with  apparent  hesitation. 

On  the  other  side  it  is  held,  in  Weitzner  v.  Thingstad,  55 
Minn.  244,  56  N.  W.  817,  that  the  contract  of  the  husband, 
without  his  wife  joining  therein,  to  convey  his  homestead  is 
void  for  all  purposes,  and  the  husband  is  not  liable  in  dam- 
ages for  its  nonperformance.  To  the  same  effect  is  Barton 
V.  Drake,  21  Minn,  299.  The  supreme  court  of  Alabama,  in 
Alford  V.  Lehman,  Durr  &  Co.,  76  Ala.  526,  holds  that  an 
attempted  conveyance  of  the  homestead,  not  executed  in  the 
manner  provided  by  statute  by  both  husband  and  wife,  is  a 
nullity,  neither  passing  any  estate  to  the  grantee  nor  operat-  ■ 
ing  by  way  of  estoppel  against  the  grantors.  After  quot- 
ing from  several  other  decisions  of  that  court,  it  is  observed 
by  the  court:  "These  decisions  have  failed  to  recognize  any 
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distinction  between  the  conveyance  of  the  homestead  prem- 
ises, and  the  mere  right  of  homestead,  which  is  recognized 
by  some  respectable  authorities,  and  in  support  of  which  the 
appellants'  counsel  have  made  a  most  earnest  and  forcible 
argument.  It  is  manifest  that,  if  the  owner  were  permitted 
to  encumber  the  fee  or  reversion  of  his  homestead,  as  dis- 
tinguished from  the  mere  right  of  undisturbed  occupancy — 
and  by  a  mode  of  alienation  dispensing  with  the  voluntary 
'^^*^  assent  and  signature  of  the  wife — the  provision  of  the 
constitution  under  discussion  would  have  little  more  binding 
efficacy  than  a  rope  of  sand,  and  its  policy  could  be  evaded 
by  the  husband  with  fatal  facility.  All  that  would  be  nec- 
essary, to  effect  such  alienation,  would  be  for  the  husband 
alone  to  convey  or  mortgage  the  premises  one  day,  and 
abandon  them  the  next;  all  of  which  might  be  done  against 
the  most  earnest  protest  of  an  unwilling  wife":  See,  also, 
Phillips  V.  Stanch,  20  Mich.  369;  Hall  v.  Loomis,  63  Mich. 
709,  30  N.  W.  374;  Pipkin  v.  Williams,  57  Ark.  2-42,  38 
Am.  St.  Rep.  241,  21  S.  W.  433 ;  Thimes  v.  Stumpff,  33  Kan. 
53,  5  Pac.  431. 

In  so  far  as  this  court  has  heretofore  expressed  itself  re- 
garding the  scope  and  effect  of  our  homestead  statute,  its 
decisions  have  generally  been  favorable  to  a  liberal  construc- 
tion of  the  act,  such  as  would  grant  the  fullest  measure  of 
protection  to  the  rights  and  interests  of  the  homestead  claim- 
ants. The  trend  of  the  decisions  has  been  toward  a  con- 
struction which  would  render  an  agreement  or  contract  af- 
fecting the  homestead,  not  executed  in  the  manner  provided 
by  the  act,  void  for  all  purposes.  Generally,  it  is  held,  as 
we  view  the  several  utterances  on  the  subject,  that  a  con- 
tract relating  to  the  homestead,  not  signed  and  acknowledged 
as  required  by  the  act,  is  a  nullity,  and  incapable  of  creat- 
ing any  riglits,  or  affording  a  basis  for  the  granting  of  re- 
lief either  legal  or  equitable  in  its  nature,  not  only  in  the 
homestead  estate,  but  in  the  property  itself  eml)raced  in  the 
homestead.  It  is  very  true  that  most  of  these  decisions  ap- 
ply to  contracts  affecting  directly  the  homestead  right  and 
estate,  and  yet,  if  the  reversionary  estate  is  to  ho  regarded 
as  separable  from  the  homestead  estate,  and  capable  of  aliena- 
tion by  contract,  executory  in  form  or  substance,  then  there 
is  no  reason  why  the  doctrine  obtaining  in  Wisconsin,  as  an- 
nounced in  Jerdee  v.  Furbush,  115  Wis.  277,  95  Am.  St.  Rep. 
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904,  91  N.  W.  661,  should  not  be  held  applicable  here,  and 
a  conveyance  or  contract  to  convey,  purporting  to  convey 
all  and  every  estate  in  the  land,  held  to  create  an  equitable 
right  to  the  legal  title,  enforceable  on  the  extinguishment 
of  the  homestead  by  the  death  of  the  wife  °''"'  or  by  abandon- 
ment of  the  homestead.  All  of  our  prior  utterances  we  are 
satisfied,  are  inconsistent  with  this  view  and  with  such  a  con- 
struction of  the  homestead  act.  The  very  first  utterance 
of  this  court  on  the  subject  is  to  the  effect  that  a  mortgage 
on  the  homestead,  signed  by  the  husband  alone,  is  void.  It 
is  said:  "The  law  proceeds  upon  the  theory  that  both  hus- 
band and  wife  are  entitled  to  the  benefit  of  the  homestead 
act,  and  this  right  cannot  be  waived  except  by  the  consent 
of  both":  Bonorden  v.  Kriz,  13  Neb.  121,  12  N.  W.  831;  Ault- 
man  &  Taylor  Co.  v.  Jenkins,  19  Neb.  209,  27  N.  W.  117. 
It  is  held  in  Swift  v.  Dewey,  20  Neb.  107,  29  N.  W.  254, 
that  a  mortgage  of  a  tract  of  land  including  a  homestead, 
executed  by  a  married  man  without  the  concurrence  and 
signature  of  the  wife,  is  invalid  for  the  purpose  of  impairing, 
dismembering,  or  in  any  manner  affecting  such  homestead 
or  its  appurtenances.  To  the  same  effect  is  jMcCreery  v. 
Schaffer,  26  Neb.  173,  41  N.  W.  996.  Larson  v.  Butts,  22 
Neb.  370,  35  N.  W.  190,  is  a  case  wherein  it  is  decided  that 
a  contract  to  convey  a  homestead,  entered  into  by  a  wife 
in  her  own  name,  will  not  be  specifically  enforced  because 
not  signed  and  acknowledged  by  both  husband  and  wife. 
"The  title  to  a  homestead,"  say  the  court  in  another  case, 
"cannot  be  devested,  or  encumbered,  by  deed,  unless  such 
deed  be  executed  and  acknowledged  by  both  husband  and 
wife":  Betts  v.  Sims,  25  Neb.  166,  41  N.  W.  117.  Whitlock 
v.  Gosson,  35  Neb.  829,  53  N.  W.  980,  was  a  case  where  a 
mortgage  had  been  executed  on  a  homestead  without  the 
signature  of  the  wife  and  under  circumstances  which  appeal 
strongly  to  a  court  of  equity  for  the  granting  of  any  relief 
which  could  be  extended  by  the  application  of  legal  or  equita- 
ble principles,  and  yet  the  court  said,  after  quoting  the  stat- 
ute, that  it  was  a  plain  provision  against  encumbrance  of  any 
kind  and  refused  relief  altogether.  Clarke  v.  Koenig,  36  Neb. 
572,  54  N.  W.  842,  cited  by  the  supreme  court  of  Wiscon- 
sin, was  a  case  regarding  the  specific  performance  of  a  con- 
tract for  the  sale  of  a  homestead  and  it  is  said  in  substance: 
It  is  the  settled  law  of  this  state  that  the  courts  will  not 
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specially  enforce  such  contracts  not  executed  in  the  manner 
'*•"•*  pointed  out  by  the  act,  and  it  is  also  held  that  the  value 
of  the  property  would  not  change  the  rule.  In  this  case 
the  subject  matter  of  the  controversy  was  a  house  and  lot 
occupied  as  a  homestead  in  a  city.  The  doctrine  thus  an- 
nounced is  clearly  inconsistent  with  and  in  opposition  to 
that  obtaining  in  Wisconsin  and  other  jurisdictions  holding 
similar  views.  We  may  cite  also  Violet  v.  Rose,  39  Xeb.  660, 
58  N.  W.  216,  Prout  v.  Burke,  51  Neb.  24,  70  N.  W.  512, 
as  being  in  entire  harmony  with  the  cases  preceding.  But 
the  court  has  gone  further  and  committed  itself  to  the  doc- 
trine that  such  a  contract  creates  no  rights,  either  legal  or 
equitable,  but  is  a  nullity  for  all  purposes  as  declared  by 
the  statute.  In  Meek  v.  Lange,  65  Neb.  783,  91  N.  W.  695, 
it  is  held  that  because  of  the  provisions  of  section  4  of  the 
homestead  act,  an  executory  contract  for  the  sale  of  the 
homestead  to  which  the  wife  is  not  a  party  is  invalid  and 
its  nonperformance  does  not  furnish  a  basis  for  recovery  of 
damages  for  the  loss  of  the  bargain.  In  the  opinion  it  is 
said:  "The  doctrine  that  the  contract  was  totally  void,  and 
would  support  no  action  for  damages,  is  certainly  supported 
by  text-writers  and  many  decisions":  Citing  numerous  au- 
thorities in  support  of  the  proposition.  Of  like  effect  are 
Solt  V.  Anderson,  63  Neb.  734,  89  N.  W.  306 ;  Buettgenbach 
V.  Gerbig,  2  Neb.   (Unof.)  889,  90  N.  W.  654. 

An  examination  of  these  several  decisions  and  considera- 
tions of  the  homestead  statute  convinces  us  that  the  opera- 
tion of  the  statute,  and  especially  section  4,  nullifies  the  parol 
agreement  relied  on  by  the  appellee  in  so  far  as  it  relates 
to  and  affects  the  homestead  property  of  the  promisor,  and 
that  specific  performance  of  the  contract  as  to  such  real  es- 
tate should  not  be  decreed  by  a  court  of  equity. 

No  valid  objection,  it  would  seem,  from  the  foregoing  dis- 
cussion, can  be  urged  against  the  authority  of  a  court  of 
equity  to  compel  specific  performance  as  to  that  part  of  the 
real  estate  involved  in  the  present  controversy  not  embraced 
within  the  family  homestead:  ISwift  v.  Dewey,  20  Neb.  107, 
29  N.  W.  254;  Weitzner  v.  Thingstad,  55  Minn.  244,  56  N. 
W.  817. 

^^^  An  examination  of  the  evidence  leads  to  the  conclusion 
that  the  fintUngs  of  fact  and  the  views  as  expressed  with 
reference  thereto   in   the   last   opinion,   except   as   the   home- 
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stead  is  affected,  are  sufficiently  sustained,  and  for  that  rea- 
son should  be  adhered  to.  The  former  opinion  is  modified 
as  herein  indicated,  and  the  parol  agreement  on  which  the 
action  is  based,  in  so  far  as  it  relates  to  the  homestead,  is 
held  to  be  a  nullity  and  of  no  force  and  effect.  The  judg- 
ment last  entered  is  set  aside  and  vacated,  and  the  cause 
remanded  to  the  district  court  for  further  proceedings  in 
harmony  with  the  views  herein  expressed. 

It  has  been  suggested  that  since  the  submission  of  this 
cause  on  rehearing,  Frederick  Teske,  one  of  the  appellants 
herein,  has  died.  The  rule  is  that  where  one  of  the  parties 
dies  between  the  date  of  submission  of  the  cause  in  this 
court  and  the  filing  of  an  opinion  thereip.  judgment  may 
be  entered  as  of  the  day  on  which  the  cause  was  submitted: 
Black  V.  Shaw,  20  CaL  68;  Danforth  v.  Danforth,  111  111. 
236;  Jeffries  v.  Lamb,  73  Ind.  202;  Bank  of  United  States 
V.  Weisiger,  2  Pet.  (U.  S.)  481,  7.  L.  ed.  492;  Bergen  v. 
Wyckoff,  84  N.  Y.  659. 

The  judgment  entered  in  this  court  on  this  rehearing 
will,  therefore,  be  entered  as  of  the  first  day  of  January,  1903. 

Reversed. 


A  Contract  to  Make  a  Will,  devising  land,  though  resting  in  parol, 
may  be  enforced,  if  its  terms  are  clearly  established  and  the  prom- 
isee has  performed  it  on  his  part,  at  least  where  his  performance 
consists  in  rendering  personal  services  to  the  promisor  which  can- 
not be  adequately  compensated  in  money:  See  the  monographic  note 
to  McCoy  V.  McCoy,  102  Am.  St.  Eep.  240,  241;  Russell  v.  Sharp, 
192  Mo.  270,  111  Am,  St.  Eep.  496,  and  cases  cited  in  the  cross-ref- 
erence note  thereto. 
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EX  PARTE  KAIR. 

[28  Nev.  127,  80  Pac.  463.] 

CONSTITUTIONAL  LAW— Hours  of  Labor.— A  statute  im- 
posing a  penalty  on  anyone  working  more  than  eight  hours  per  day 
in  any  mine,  smelter  or  mill  for  the  reduction  of  ores  is  not  in  con- 
flict with  constitutional  provisions  guaranteeing  the  right  to  acquire 
and  possess  property,  and  forbidding  the  imposition  of  excessive 
fines  or  cruel  or  unusual  punishment,  but  is  sustainable  as  a  valid 
health  regulation  under  the  police  power,     (pp.  818,  819.) 

LABOR  LAWS — Health  Regulations — Expert  Evidence. — A 
statute  imposing  a  penalty  on  anyone  who  works  more  than  eight 
hours  per  day  in  any  mine,  smelter  or  mill  for  the  reduction  of 
ores  is  a  valid  health  regulation,  and  expert  or  other  evidence  is  not 
admissible  in  a  prosecution  under  the  statute  to  show  that  it  is  not  in- 
jurious for  persons  to.  work  more  than  eight  hours  per  day  in  such 
places,  as  the  court  will  take  judicial  notice  to  the  contrary,  (p. 
819.) 

POLICE  POWER — Expert  Evidence. — Validity  of  Laws  en- 
acted in  the  exercise  of  the  police  power  of  the  state  cannot  be 
made  dependent  upon  the  views  of  experts  as  to  the  necessity  of 
such  enactment,     (p.  822.) 

HABEAS  CORPUS. — If  One  is  Imprisoned  on  a  conviction 
under  a  statute  entirely  void,  the  remedy  is  by  habeas  corpus,  (p. 
825.) 

A.  Chartz,  for  the  petitioner. 

J.  G.  Sweeney,  attorney  general,  for  the  respondent. 

140  TALBOT,  J.  In  the  justice  court  at  Dayton  petitioner 
was  convicted  and  sentenced  to  pay  a  fine  of  one  hundred 
dollars,  or  serve  an  alternative  of  one  day  for  every  two 
dollars  thereof  in  the  county  jail,  on  a  charge  of  misde- 
meanor, for  working  more  than  eight  hours  in  one  day  in 
a  wet-crushing  quartz-mill,  contrary  to  the  provisions  of  the 
Am.   St.   Eep.,   Vol.   113—52       (817) 
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act  approved  February  23,  1903,  by  the  terms  of  which  the 
period  of  employment  of  workingmen  in  underground  mines, 
smelters,  and  "all  institutions  for  the  reduction  or  refining 
of  ores  or  metals,"  is  limited  to  eight  hours  per  day,  under 
penalty  which  specifies  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  or  imprison- 
ment in  the  county  jail  not  exceeding  six  months,  or  both : 
Stats.  1903,  p.  33,  c.  10.  Upon  failure  to  pay  the  fine  im- 
posed, he  was  committed  to  the  custody  of  the  sheriff  of 
Lyon  county,  and,  by  writ  of  habeas  corpus,  demands  of  this 
court  his  release,  asserting  that  the  statute  mentioned  is  un- 
constitutional, and  cannot  be  enforced  to  limit  his  liberty 
to  contract  or  to  work  more  than  *'*^  eight  hours  per  day, 
under  section  1  of  article  1  of  the  organic  act  of  this  state, 
which  guarantees  the  right  to  acquire  and  possess  property, 
and  that  it  is  also  in  conflict  with  the  eighth  amendment  to 
the  federal  constitution,  which  directs  that  excessive  fines  and 
cruel  and  unusual  punishments  shall  not  be  imposed. 

In  Ex  parte  Boyce,  27  Nev.  299,  75  Pac.  1,  65  L.  R.  A.  47, 
we  had  occasion  to  give  the  act  in  question  extended  consid- 
eration, and  held  that  it  was  constitutional,  and  enforceable 
against  one  who  worked  longer  than  eight  hours  per  day  in 
an  underground  mine.  After  more  mature  reflection,  we  are 
still  satisfied  with  the  reasoning  and  conclusions  reached  in 
that  opinion,  and  it  is  unnecessary  to  repeat  them  to  any 
great  extent.  We  there  held,  as  a  matter  of  common  knowl- 
edge, that  prolonged  labor  in  the  places  mentioned  in  the 
statute  was  injurious,  and,  if  necessary  to  resort  to  that 
power,  that  the  legislature  were  warranted  in  passing  the 
act  as  a  police  or  health  regulation  for  the  protection  of  the 
men  employed  in  those  places,  and  the  benefit  to  the  state. 
In  the  present  case  it  is  sought  to  avoid  this  reason  or  justi- 
fication for  the  enforcement  of  the  act  by  stipulation  that 
the  occupation  followed  by  petitioner  was  not  injurious,  and 
by  testimony  that  labor  performed  in  wet-crushing  quartz- 
mills  is  not  unhealthful,  except  for  the  men  working  around 
pans  and  settlers. 

Adhering  to  our  opinion  in  Ex  parte  Boyce,  27  Nev.  299, 
75  Pac.  1,  65  L.  R.  A.  47,  "we  are  not  prepared  to  say 
that  the  mining,  milling,  and  smelting  of  ores  are  not  vo- 
cations so  unhealthful  and  hazardous  that  they  may  not  come 
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under  the  protecting  arm  of  the  legislature;  but  to  recog- 
nize these  conditions,  and  pass  laws  for  their  amelioration, 
and  which  may  protect  the  health  and  prolong  the  lives  of 
the  men  so  employed,  we  think,  is  within  the  legitimate  pow- 
ers of  the  law'-making  branch  of  our  government.  If  these 
matters  were  uncertain,  w'hen  their  existence  is  necessary 
to  sustain  the  law  the  doubt  should  be  resolved  in  favor  of 
the  statute,  for,  as  held  by  this  court  in  several  decisions, 
its  validity  will  be  presumed  until  it  is  clearly  shown  to  be 
unconstitutional." 

As  applicable  here,  we  repeat  a  part  of  the  language  by 
'^^  the  supreme  court  of  Utah  which  we  quoted  in  that  case, 
and  which  had  been  adopted  by  the  supreme  court  of  the 
United  States  as  a  part  of  tlie  decision  in  IToldeu  v.  Hardy, 
169  U.  S.  366,  18  Sup.  Ct.  Rep.  383,  42  L.  ed.  780:  "Unques- 
tionably the  atmosphere  and  other  conditions  in  mines  and 
reduction  works  differ.  Poisonous  gases,  dust  and  impal- 
pable substances  arise  and  float  in  the  air  in  stamp-millTs, 
smelters,  and  other  works  in  which  ores  containing  metals 
combined  with  arsenic  or  other  poisonous  elements  or  agencies 
are  treated,  reduced  and  refined ;  and  there  can  be  no*  doubt 
that  prolonged  effort,  day  after  day,  subject  to  such  condi- 
tions and  agencies,  will  produce  morbid,  noxious,  and  other 
deadly  effects  in  the  human  system.  Some  organisms  aiul 
systems  will  resist  and  endure  such  conditions  and  effects 
longer  than  others.  It  may  be  said  that  labor  in  such  con- 
ditions must  be  performed.  Granting  that,  the  period  of 
labor  each  day  should  be  of  a  reasonable  length.  Twelve 
hours  per  day  would  be  less  injurious  than  fourteen,  ten 
than  twelve,  and  eight  than  ten.  The  legislature  has  named 
eight.  Such  a  period  was  deemed  reasonable.  The  law  in 
question  is  confined  to  the  protection  of  that  class  of  peoph; 
engaged  in  labor  in  underground  mines,  and  in  smelters  and 
other  works  wherein  ores  are  reduced  and  refined.  This  law 
applies  only  to  the  classes  subjected  by  tlieir  employment  to 
the  peculiar  conditions  and  eff'ects  attending  underground 
mining,  and  work  in  smelters  and  other  works  for  the  reduc- 
tion and  refining  of  ores.  Therefore  it  is  not  necessary  to 
discuss  or  decide  whether  the  legislature  can  fix  the  hours  of 
labor  in  other  employments.  Though  reasonalile  doubts  may 
exist  as  to  the  power  of  the  legislature  to  pass  a  law.  or  as 
to  whether  the  law  is  calculated  or  adapted  to  promote  the 


820  American  State  Reports,  Vol,  113.       [Nevada. 

health,  safety  or  comfort  of  the  people,  or  to  secure  good 
order  or  promote  the  general  welfare,  we  must  resolve  them 
in  favor  of  the  right  of  that  department  of  government.  But 
the  fact  that  both  parties  are  of  full  age  and  competent  to 
contract  does  not  necessarily  deprive  the  state  of  the  power 
to  interfere  where  the  parties  do  not  stand  upon  an  equality, 
or  where  the  public  health  demands  that  one  party  to  the 
contract  shall  be  protected  against  himself.  The  state  still 
*'*^  retains  an  interest  in  his  welfare,  however  reckless  he  may 
be.  The  whole  is  no  greater  than  the  sum  of  all  the  parts, 
and  when  the  individual  health,  safety  and  welfare  are 
sacrificed  or  neglected,  the  state  must  suffer." 

It  is  a  matter  of  common  knowledge  that  the  health  of 
many  men  is  impaired  by  labor  in  quartz-mills.  If,  by  tak- 
ing proof  that  others  are  not  injured,  the  statute  is  to  be 
declared  void  or  inoperative  as  to  them,  we  enter  a  wide  field 
of  uncertainty  and  speculation,  and,  instead  of  having  the 
constitutionality  of  the  act  rest  upon  solid  ground  and  a  sure 
foundation,  its  enforcement  would  become  subject  to  the 
more  or  less  speculative  opinions  of  interested  parties  and 
others,  and  to  the  conclusions  of  various  justice  courts  and 
juries  regarding  the  probability  of  injury  to  men  working 
longer  or  shorter  periods  in  the  places  mentioned;  and  wit- 
nesses could  testify  regarding  the  consequences  to  health 
from  labor  in  these  employments,  and  thereby  indirectly 
regarding  the  necessity  for  legislative  action  and  the  validity 
of  the  statute,  in  each  case  as  it  arose.  If  exceptions  based 
upon  such  proof  are  to  be  made  to  the  enforcemjent  of  the 
act,  they  might  depend  not  only  upon  the  character  of  the 
mill  and  the  distinguishing  features  of  the  work  of  the  vari- 
ous men  employed,  but  upon  the  age,  constitution,  vitality, 
and  probable  endurance  of  the  different  employes,  the  in- 
gredients used  in  working  the  ores,  such  as  quicksilver,  cya- 
nide, or  other  chemicals  injurious  to  health,  the  quantity 
and  effect  of  dust  and  fumes,  the  character  of  the  ores,  and 
whether  they  contained  lead,  arsenic,  or  other  harmful  sub- 
stances, from  day  to  day,  or  upon  other  conditions  and  un- 
certainties, which  would  multiply  litigation,  and  lead  to  doubt 
and  difficulty  in  securing  the  benefits  intended  by  this  legis- 
lation. 

Although  courts  should  be  careful  not  to  usurp  the  powers 
delegated  to  the  law-making  branch  of  the  government,  and 


March,  1905.]  Ex  parte  Kair.  821 

should  not  receive  evidence  regarding  facts  of  which  they  are 
satisfied  by  judicial  knowledge,  and  although  all  reason- 
able doubts  should  be  resolved  in  favor  of  the  action  of  the 
legislature  and  constitutionality  of  the  statute,  yet  we  are 
not  prepared  to  say  that  there  is  any  conclusive  presumption 
'*■*  in  favor  of  any  fact  essential  to  support  the  validity  of 
the  enactment  as  being  within  the  police  power  of  the  state, 
or  that  the  court  having  proper  jurisdiction  may  not  receive 
proof  regarding  any  controlling  fact  which  is  in  doubt.  A 
review  of  the  decisions  indicates  that  the  courts  have  acted 
in  cases  similar  to  the  one  under  consideration,  generally 
upon  judicial  cognizance,  or,  if  in  doubt,  have  accepted  the 
judgment  of  the  legislature  or  received  proof. 

Chief  Judge  Parker,  speaking  for  the  court  in  People  v. 
Lochner,  177  N.  Y.  145,  101  Am.  St.  Rep.  773,  69  N.  E.  373, 
in  an  opinion  filed  one  day  after  ours  in  the  Boyce  case, 
reviewed  many  of  the  authorities,  pointed  out  the  wide  scope 
of  the  police  power  which  the  federal  supreme  court  has 
often  held  to  be  vested  in  the  legislature  of  the  various  states, 
notwithstanding  the  fourteenth  amendment,  cited  with  ap- 
proval People  V.  Havnor,  149  N.  Y.  195,  52  Am.  St.  Rep. 
707,  43  N.  E.  541,  31  L.  R.  A.  689,  which  upholds  an  act 
regarding  barber-shops,  and  found,  as  a  matter  of  judicial 
knowledge,  that  work  in  bakeries  and  confectioners'  estab- 
lishments was  vinhealthful,  and  for  that  reason  sustained  the 
New  York  statute  restricting  the  hours  of  labor  in  those 
places. 

Twenty  days  after  the  filing  of  the  opinion  in  Ex  parte 
Boyce,  27  Nev.  299,  75  Pac.  1,  65  L.  R.  A.  47,  and  before 
publication  of  it  had  likely  reached  there,  the  supreme  court 
of  Missouri,  after  a  careful  consideration  of  the  authorities — 
the  case  being  on  appeal — held  that  the  act  limiting  labor  to 
eight  hours  a  day  in  underground  mines  in  that  state  was 
constitutional;  that  the  validity  of  the  statute  could  not  be 
made  dependent  upon  the  opinions  of  experts  as  to  the  ne- 
cessity for  such  enactment;  and  that  the  testimony  of  phy- 
sicians, mining  engineer,  and  foreman,  and  of  one  who 
had  worked  thirty-four  years  in  the  mines,  could  not  be 
received  to  prove  that  such  underground  work  was  not  more 
injurious  to  health  than  laboring  the  same  number  of  hours 
on  the  surface.  Justice  Fox  (all  the  justices  concurring) 
said:  "Defendants  sought  to  introduce  testimony  of  expert 
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witnesses  tending  to  show  that  the  underground  work  con- 
templated by  this  act  of  the  legislature  was  not  attended  with 
danger  to  the  health  of  those  engaged  in  the  performance  of 
such  work.  This  testimony  was  excluded  by  the  court,  and, 
*'*'^  in  our  opinion,  correctly  so.  The  validity  of  laws  en- 
acted in  the  exercise  of  the  police  power  of  the  state  .cannot 
be  made  dependent  upon  the  views  of  experts  as  to  the  ne- 
cessity of  such  enactment.  If  the  constitutionality  of  all 
laws  enacted  for  the  promotion  of  public  health  and  safety 
can  be  assailed  in  this  manner,  truly  and  sadly  would  it  be 
declared  that  our  laws  rest  upon  a  very  weak  and  unstable 
foundation":  State  v.  Cantwell,  179  Mo.  245,  78  S.  W.  569. 
In  Powell  V.  Pennsylvania,  127  U.  S.  678,  8  Sup.  Ct.  Rep. 
992,  1257,  32  L.  ed.  253,  plaintiff  in  error  was  convicted  and 
fined  one  hundred  dollars  for  selling  packages  of  an  article 
of  food  marked  "Oleomargarine  Butter,"  under  a  statute 
of  that  state  prohibiting  the  manufacture  out  of  oleaginous 
substances,  or  out  of  any  compound  thereof  other  than  that 
produced  from  unadulterated  milk  or  cream,  of  any  article 
designed  to  take  the  place  of  hutter  or  cheese,  'and  making 
it  unlawful  to  sell  the  same.  On  the  trial  the  accused  of- 
fered to  prove  that  the  article  was  made  from  pure  ani- 
mal fat;  that  the  process  of  manufacture  was  clean  and 
wholesome — the  article  containing  the  same  elements  as  dairy 
butter,  the  only  difference  between  tliem  being  that  the  manu- 
factured article  contained  a  smaller  proportion  of  the  fatty 
substance  known  as  "butterine";  that  the  only  effect  of  but- 
terine  wSs  to  give  flavor  to  the  butter,  and  that  it  had  noth- 
ing to  do  with  its  wholesomeness ;  that  the  article  sold  to  the 
prosecuting  witness  was  a  nutritious  article  of  food,  in  all 
respects  as  wholesome  as  butter  produced  from  pure  un- 
adulterated milk  or  cream;  that,  for  the  purpose  of  manu- 
facturing and  selling  this  oleomargarine,  he  had  invested 
large  sums  in  real  estate,  machinery,  and  ingredients;  that 
in  his  traffic  in  this  article  he  made  large  profits,  and,  if 
prevented  from  continuing  it,  the  value  of  his  property  em- 
ployed therein  would  be  entirely  lost,  and  he  be  deprived 
of  the  means  of  livelihood.  The  rejection  of  this  proof  by  the 
trial  court,  and  the  conviction  and  judgment  against  the 
accused,  were  sustained  by  the  supreme  courts  of  that  state 
and  of  the  United  States;  and  Justice  Harlan,  in  delivering 
the  opinion  for  the  latter  tribunal,  said:  "It  will  be  observed 
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that  the  offer  in  the  oourt  below  was  to  show  by  proof  that 
the  particular  article  the  defendant  sold  *'**'  and  those  in  his 
possession  for  sale,  in  violation  of  the  statute,  were  in  fact 
wholesome  or  nutritious  articles  of  food.  It  is  entirely  con- 
sistent with  that  offer  that  many — indeed,  that  most— kinds 
of  oleomargarine  butter  in  the  market  contain  ingredients  that 
are  or  may  become  injurious  to  health.  The  court  cannot 
say,  from  anything  of  which  it  may  take  judicial  cognizance, 
that  such  is  not  the  fact.  Every  possible  presumption,  Chief 
Justice  Waite  said,  speaking  for  the  court  in  Sinking  Fund 
Cases,  99  U.  S.  700,  25  L.  ed.  496,  is  in  favor  of  the  va- 
lidity of  the  statute,  and  this  continues  until  the  contrary 
is  shown  beyond  a  rational  doubt.  One  branch  of  the  gov- 
ernment cannot  encroach  on  the  domain  of  another  without 
danger.  The  safety  of  our  institutions  depends  in  no  small 
degree  on  a  strict  observance  of  this  salutary  rule :  See,  also, 
Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed.  162 ;  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518,  4  L.  ed.  629;  Livingston 

County  v.  Darlington,  101  U.  S.  407,  25  L.  ed.  1015 

And  as  it  does  not  appear  upon  the  face  of  the  statute,  or 
from  any  facts  of  which  the  court  must  take  judicial  cog- 
nizance, that  it  infringes  rights  secured  by  the  fundamental 
law,  the  legislature's  determination  of  those  facts  is  conclu- 
sive upon  the  courts.  It  is  not  a  part  of  their  functions  to 
conduct  investigations  of  facts  entering  into  questions  of  pub- 
lic policy,  merely,  and  to  sustain  or  frustrate  the  legislative 
will  embodied  in  statutes,  as  they  may  happen  to  approve  or 
disapprove  its  determination  of  such  questions.  If  all  that 
can  be  said  of  this  legislation  is  that  it  is  unwise  or  unnec- 
essarily oppressive  to  those  manufacturing  or  selling  whole- 
some oleoma ri^arine  as  an  article  of  food,  their  appeal  must 
be  to  the  legislature  or  to  the  ballot  box,  not  to  the  judiciary. 
The  latter  cannot  interfere  without  usurping  powers  com- 
mitted to  anotlier  branch  of  government." 

Laws  restricting  the  hours  of  labor  in  some  form  have 
been  enacted  in  many  of  the  states,  and  these  statutes,  when 
relating  to  vocations  that  affect  the  health  or  safely  of  the 
people  employed,  have  generally  been  sustained  by  tiie  courts 
as  not  in  conllict  with  state  or  fetleral  constitution,  except  in 
Colorado. 

•"*'  Aside  from  these  cases  in  the  supreme  courts  of  the 
United   States  and  of   I'tah   and   Missouri   sustaining  similar 
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enactments  directly  limiting  the  hours  of  labor  in  places 
named  in  our  statute,  there  are  many  able  decisions  maintain- 
ing this  general  doctrine,  and  upholding  various  acts  similar 
in  principle,  among  which  are  the  vigorous  opinion  by  Justice 
Field  in  Ex  parte  Newman,  9  Cal.  502,  later  adopted  by  the 
court  in  Re  Andrews,  18  Cal.  678,  and  the  numerous  cases 
cited  in  People  v.  Havnor,  149  N.  Y.  195,  52  Am.  St.  Rep. 
707,  43  N.  E.  541,  31  L.  R.  A.  689 ;  State  v.  Cantwell,  179  Mo. 
245 ,  78  S.  W.  569 ;  Ex  parte  Northrup,  41  Or.  490,  69  Pac. 
445;  State  v.  Petit,  74  Minn.  376,  77  N.  W.  225;  Ex  parte 
Boyce,  27  Nev.  299,  75  Pac.  1,  65  L.  R.  A.  47;  Sanders  v. 
Commonwealth  (Ky.),  77  S.  W.  358;  Butler  v.  Chambers,  36 
Minn.  69,  1  Am.  St.  Rep.  638,  30  N.  W.  308 ;  People  v.  Bellet, 
99  Mich.  151,  41  Am.  St.  Rep.  589,  57  N.  W.  1094,  22  L.  R. 
A.  696 ;  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed.  77. 

The  decisions  in  California  and  New  York  holding  statutes 
that  limit  labor  on  public  works  to  eight  hours  to  be  uncon- 
stitutional are  not  considered  applicable  here,  because  such 
employment  was  not  claimed  to  be  unsafe  or  injurious  to 
health.  These  cases  are  not  only  overthrown  by  Atkin  v. 
Kansas,  191  U.  S.  207,  24  Sup.  Ct.  Rep.  124,  48  L.  ed.  148, 
but  by  the  very  principle  advanced  to  sustain  them,  for,  if 
liberty  of  action  and  freedom  of  the  individual  to  contract 
are  to  control  when  the  employment  is  not  unsafe  or  unhealth- 
ful,  certainly  the  state  ought  to  have  the  same  right  to  regu- 
late the  terms  and  conditions  in  its  own  contracts  and  those 
of  its  municipalities  as  is  accorded  to  individuals. 

If  we  were  not  satisfied,  as  a  matter  of  common  knowledge, 
that  prolonged  labor  in  the  employment  restricted  by  the 
statute  is  injurious  to  the  health  of  the  workmen  as  a  class, 
we  would  determine  regarding  the  admissibility  of  evidence 
in  this  connection  to  enlighten  the  court  and  control  the 
judgment  and  act  of  the  legislature;  but,  being  so  satisfied, 
we  do  not  deem  it  expedient  to  allow  testimony  in  particular 
or  exceptional  cases  to  defeat  the  constitutionality  of  the  act. 
It  is  not  difficult  to  distinguish  between  employments  which 
in  principle  are  not  unhealthful  or  injurious,  as  a  class,  and 
those  which  are,  and  a  statute  relating  to  the  latter  ought 
not  to  be  nullified  or  rendered  uncertain  in  its  operation 
*"***  because  some  of  the  employes  may  possibly  be  exempt 
from  injury.  If  the  enforcement  of  the  statute  depended 
upon  proof  of  injury  to  the  workmen  in  every  case,  it  could 
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be  contended  that  the  justice  court  would  have  power  on  the 
trial  to  hear  the  evidence  and  determine  the  fact ;  and,  hav- 
ing jurisdiction,  if  it  erred  in  finding  or  failing  to  find,  or  in 
accepting  or  rejecting,  proof,  its  action  would  be  reviewable 
on  appeal,  and  not  on  a  writ  of  habeas  corpus,  which  would 
be  a  proper  remedy  if  the  act  were  entirely  void,  and  its 
invalidity  not  dependent  upon  varying  proofs  in  different 
cases:  Ex  parte  Edgington,  10  Nev.  215;  Ex  parte  Crawford, 
24  Nev.  91,  49  Pac.  1038;  Ex  parte  Allen,  12  Nev.  87;  Ex 
parte  Bergman,  18  Nev.  331,  4  Pac.  209 ;  Ex  parte  Kitchen, 
19  Nev.  178,  18  Pac.  886;  Ex  parte  ^laxwell,  11  Nev.  428;  Ex 
parte  Winston,  9  Nev.  71 ;  In  re  Peraltareavis,  8  N.  ]Mex. 
27,  41  Pac.  538 ;  Ex  parte  Le  Roy,  3  Okla.  322.  41  Pac.  615 ; 
In  re  Black,  52  Kan.  64,  39  Am.  St.  Rep.  331,  34  Pac.  414 ;  Ex 
parte  Adams,  60  Ark.  93,  28  S.  W.  1086;  In  re  Rosenberg, 
90  Wis.  581,  63  N.  W.  1065,  64  N.  W.  299;  Ex  parte  Belt, 
159  U.  S.  95,  15  Sup.  Ct.  Rep.  987,  40  L.  ed.  88;  State  v. 
Noyes,  87  Wis.  340,  41  Am.  St.  Rep.  45,  58  N.  W.  386,  27 
L.  R.  A.  776 ;  Ex  parte  Perdue,  58  Ark.  285,  24  S.  W.  423. 
Naturally  enough,  many  of  the  most  ardent  opponents  of 
any  limitation  to  the  time  for  labor  in  unhealthful  or  unsafe 
pursuits  are  actuated  more  by  anxiety  to  profit  by  the  long 
hours  of  toil  of  others,  than  by  any  d&sire  to  labor  so  long 
themselves,  while  some  of  the  world's  most  eminent  minds  have 
favored  such  limitation.  Before  the  invention  of  many  of 
the  most  ingenious  labor-saving  devices  with  which  we  are 
blessed  to-day,  and  consequently  when  the  effort  required 
to  support  the  world  was  much  greater  per  capita  than  now, 
our  ever-esteemed  patriot,  statesman  and  philosopher  Frank- 
lin, proclaimed  that  by  the  proper  or  equal  distribution  of 
labor,  no  one  would  need  to  toil  one-half  so  long  as  the  time 
for  which  petitioner  contends.  President  Harrison,  in  his 
annual  messages  of  1889,  1890,  1891,  and  1892,  urged  upon 
Congress  the  necessity  of  requiring  appliances  to  prevent  in- 
juries in  the  coupling  and  braking  of  cars  engaged  in  inter- 
state commerce,  and  legislation  to  that  end  was  sustained 
recently  by  the  supreme  court  of  the  United  '"***  States  in 
Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  1,  25  Sup.  Ct.  Rep. 
158,  49  L.  ed.  363.  Count  ToLstoi  favors  the  reduction  in 
the  hours  of  labor  for  employes  in  factories  and  mills,  and 
President  Roosevelt,  in  his  message  to  Congress  last  Decem- 
ber, advocated  a  restriction  in  the  hours  for  trainmen.     While 
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governor  of  New  York  he  recommended  and  signed  a  bill 
which  made  an  eight-hour  day  for  the  employes  of  that  state. 
He  and  Presidents  Grant,  Cleveland,  and  ]\IcKinley  favored 
the  limitation  to  eight  hours  of  labor  on  government  works. 

The  fact  that  the  vocations  mentioned  in  the  statute,  in- 
cluding the  one  of  milling  ores,  are  injurious  to  the  health 
of  many  of  the  men  following  them,  if  not  to  some  extent  to 
all,  justified  the  action  of  the  legislature;  and  we  think  that, 
in  order  to  give  due  effect  to  its  terms,  it  should  be  enforced 
against  all  coming  within  the  classes  specified. 

The  defendant  is  remanded  to  the  custody  of  the  sheriff  of 
Lyon  county. 

FITZGERALD,  C.  J.  I  concur  in  the  result  stated  in  the 
foregoing  opinion,  and  my  reasons  therefor  will  hereafter  be 
filed. 

This  case  having  been  submitted  during  the  October  term, 
Norcross,  J.,  did  not  participate. 

The  Principal  Case  was  again  presented  to  the  supreme  court  by 
petition  for  a  rehearing,  and  in  denying  such  petition  the  court 
adhered  to  its  former  ruling,  namely,  that  a  statute  imposing  a  penalty 
on  anyone  working  more  than  eight  hours  a  day  in  any  mine,  smelter 
or  mill  for  the  reduction  of  ores  is  not  unconstitutional  on  any  ground, 
and  especially  as  depriving  the  miner  of  liberty  and  property  with- 
out due  process  of  law.  And  that  on  an  attack  on  the  constitu- 
tionality of  such  act  by  the  writ  of  habeas  corpus,  evidence  that 
particular  reduction  works  and  mills,  including  the  one  in  which 
petitioner  worked,  were  healthful,  as  distinguished  from  the  health- 
fulness  of  mills  in  general  throughout  the  country,  was  not  admis- 
sible. On  the  rehearing  the  court  was  referred  to  People  v.  Lochner, 
198  U.  S.  45,  25  Sup.  Ct.  Rep.  539,  49  L.  ed.  937,  reversing  177  N. 
Y.  145,  101  Am.  St.  Eep.  773,  69  N.  E.  373,  as  controlling  in  the 
principal  case.  The  decision  referred  to  decides  that  there  is  no 
reasonable  ground,  on  the  score  of  health,  for  interfering  with  the 
liberty  of  the  person  or  the  right  of  free  contract,  by  determining 
the  hours  of  labor,  in  the  occupation  of  a  baker.  Nor  can  a  law 
limiting  such  hours  be  justified  as  a  health  law  to  safeguard  the  pub- 
lic health  or  the  health  of  the  individuals  following  that  occupa- 
tion, and  a  state  statute  providing  that  no  employes  shall  be  re- 
quired or  permitted  to  work  in  bakeries  more  than  sixty  hours  in 
one  week,  or  ten  hours  per  day,  ia  not  a  legitimate  exercise  of  the 
police  power  of  the  state,  but  an  unreasonable,  unnecessary  and  ar- 
bitrary interference  with  the  right  and  liberty  of  the  individual  to 
contract  in  relation  to   labor,  and  as  such  it   is  in  conflict  with  the 
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national  ponstitntion.  In  distinguishing  between  the  oase  of  Peo- 
ple V.  Lophner,  198  U.  S.  45,  25  Sup.  Ct.  Rep.  539,  49  L.  ed.  937, 
and  the  principal  case,  the  supreme  court-  of  Nevada,  on  the  rehear- 
ing, said  of  the  former  case: 

''At  the  time  the  rehearing  was  ordered  the  press  dispatches  in- 
dicated that  the  supreme  court  of  the  United  States  had  reversed 
the  decision  of  the  New  York  court  of  appeals  in  the  Lochner  case, 
177  N.  Y.  145,  101  Am.  St.  Rep.  773,  69  N.  E.  373,  but  the  publica- 
tion of  the  full  text  of  the  decision  had  not  arrived.  From  a  re- 
view of  that  case  (25  Sup.  Ct.  Rep.  539,  49  L.  ed.  937),  it  appears 
that  the  New  York  statute  providing  a  ten  hour  day  for  bakers  was 
upheld  by  the  Oneida  county  court,  by  three  of  the  five  judges  of 
the  supreme  court,  and  by  four  of  the  seven  justices  of  the  court  of 
appeals  of  that  state,  and  that  it  was  finally  declared  unconstitu- 
tional by  five  of  the  nine  justices  of  the  supreme  court  of  the  United 
States.  It  will  be  seen  that  twelve  of  these  judges  deemed  the  act 
valid,  and  that  ten  of  them  considered  it  unconstitutional.  The  de- 
cisions being  by  a  bare  majority  in  every  court  through  which  the 
case  passed,  no  question  has  ever  presented  a  sharper  diversity  of 
opinion  among  able  jurists  than  the  validity  of  this  statute  con- 
cerning bakers.  The  same  cannot  be  said  regarding  the  acts  limit- 
ing the  hours  of  labor  in  mines  and  mills  for  the  reduction  of  ores. 
The  legislative  enactment  from  which  ours  is  copied  was  sustained 
by  the  full  bench  in  Utah,  and  by  seven  of  the  nine  justices  of  the 
supreme  court  of  the  United  States  in  Holden  v.  Hardy,  169  U. 
S.  306,  18  Sup.  Ct.  Rep.  383,  42  L.  ed.  780,  affirming  State  v.  Holden. 
14  Utah,  71,  96,  46  Pac.  756,  1105,  37  L.  R.  A.  103,  108. 

"The  supreme  court  of  Missouri,  in  the  Cantwell  case  (179  Mo. 
245,  78  S.  W.  569),  unanimously  upheld  the  law,  making  an  eight 
hour  day  for  underground  miners  in  that  state,  and  all  agreed  that 
testimony  tending  to  show  that  the  work  was  not  unhealthful  could 
not  be  received  to  overthrow  the  statute.  The  only  decision  found 
to  the  contrary  is  the  strained  one  in  Re  Morgan,  77  Am.  St.  Rep. 
269,  58  Pac.  1071,  47  L.  R.  A.  52,  which  led  to  so  much  trouble,  suf- 
fering, and  loss  of  life  in  Colorado.  The  opinions  of  the  majority. 
as  well  as  those  of  tlie  minority,  in  the  Lochner  case,  refer  to  and 
approve  the  decision  in  Holden  v.  Hardy,  169  U.  S.  366,  18  Sup.  Ct. 
Rep.  383,  42  L.  ed.  780,  affirming  State  v.  Holden,  14  Utah,  71,  96, 
46  Pac.  756,  1105,  37  L.  B.  A.  103,  108,  which  sustains  the  Utah  act 
similar  to  ours,  and  Justice  Brown,  who  wrote  the  opinion  of  the 
court  in  the  last-named  case,  concurred  with  tlie  majority  in  tlie  other. 
The  court  of  last  resort  was  careful   to  distinguish  between  ti^e   two. 

"In  the  decision  of  the  United  States  suprcnio  court  in  Lochucr 
v.  New  York,  198  U.  S.  45,  25  Sup.  Ct.  Rep.  539,  49  L.  ed.  937,  it 
is  said:  '.\inoug  tlie  later  cases  where  the  state  law  has  been  upheld 
by  this  court  is  that  of  Holden  v.  Hardy,  169  U.  S.  366.  18  Sup.  Ct. 
Rep.  383,  42  L.  ed.  780.  A  provision  in  the  act  of  the  li  gislitiire  of 
Utah  was  there  uuder  consideration,  the  act  limiting  the  employment 
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of  workmen  in  all  underground  mines  or  workings  to  eight  hours  per 
day,  except  in  cases  of  emergency,  where  life  or  property  is  in  im- 
minent danger.  It  also  liinited  the  hours  of  labor  in  smelting  and 
other  institutions  for  the  reduction  or  refining  of  ores  or  metals 
to  eight  hours  per  day,  except  in  like  cases  of  emergency.  The  act 
was  held  to  be  a  valid  exercise  of  the  police  powers  of  the  state. 
It  was  held  that  the  kind  of  employment  and  the  character  of  the 
employes  in  such  kinds  of  labor  were  such  as  to  make  it  reasonable 
and  proper  for  the  state  to  interfere  to  prevent  the  employes  from 
being  constrained  by  the  rules  laid  down  by  the  proprietors  in  re- 
gard   to   labor There    is   nothing   in   Holden   v.    Hardy   which 

covers  the  case  now  before  us The  case  differs  widely,  as  we 

have  already  stated,  from  the  expressions  of  this  court  in  regard  to 
laws  of  this  nature,  as  stated  in  Holden  v.  Hardy.'  And  in  the  dis- 
senting opinions  Justice  Holmes  said:  'The  law  sustaining  an  eight 
hour  day  for  miners  is  still  recent.'  And  Justice  Harlan:  'So,  as 
said  in  Holden  v.  Hardy,  "this  right  of  contract,  however,  is  itself 
subject  to  certain  limitations,  which  the  state  may  lawfully  inter- 
pose in  the  exercise  of  its  police  powers. ' '  ' 

"The  cases  are  distinguished  on  a  question  of  fact,  work  in  bak- 
eries not  being  considered  more  unhealthful  than  in  ordinary  employ- 
ments by  the  majority  of  the  court,  while  evidently  the  opposite 
was  held  in  regard  to  labor  in  mines  and  mills  for  the  reduction  of 
ores.  Justice  Peckham,  in  the  opinion  of  the  court,  said:  'We 
think  there  can  be  no  fair  doubt  that  the  trade  of  a  baker,  in  and 
of  itself,  is  not  an  unheathful  one  to  that  degree  which  would  au- 
thorize the  legislature  to  interfere.  In  looking  through  statistics 
regarding  all  trades  and  occupations,  it  may  be  true  that  the  trade  of 
a  baker  does  not  appear  to  be  as  healthful  as  some  other  trades,  and 
is  also  vastly  more  healthful  than  still  others.  To  the  common  un- 
derstanding the  trade  of  a  baker  has  never  been  regarded  as  an 
unhealthful  one It  seems  to  us  that  the  real  object  and  pur- 
pose were  simply  to  regulate  the  hours  of  labor  in  a  private  busi- 
ness not  dangerous  in  any  real  and  substantial  degree  to  the  health 
of  the  employes.' 

"The  conclusion  of  the  supreme  court  of  the  United  States  was 
quite  different  regarding  the  effect  of  labor  in  quartz-mills,  where, 
in  adopting  the  language  of  the  supreme  court  of  Utah  in  Holden 
V.  Hardy,  169  U.  S.  366,  18  Sup.  Ct.  Rep.  383,  42  L.  ed.  780,  it  was 
said:  'Poisonous  gases,  dust,  and  impalpable  substances  arise  and 
float  in  the  air  in  stamp-mills,  smelters,  and  other  works  in  which 
ore  containing  metals,  combined  with  arsenic  or  other  poisonous  ele- 
ments or  agencies,  are  treated,  reduced,  and  refined;  and  there  can 
be  no  doubt  that  prolonged  effort,  day  after  day,  subject  to  such 
conditions  and  agencies,  will  produce  morbid,  noxious,  and  other 
deadly  effects  in  the  human  system.  Some  organisms  and  systems 
will  resist  and  endure  such  conditions  longer  than  others.'  That  the 
legislature  may  regulate  and  limit  the  hours  of  labor  in  employments 
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that  are  dangerous  and  especially  unhealthfiil  is  no  longer  open 
to  doubt.  That  underground  mining,  and  the  smelting,  milling,  and 
reduction  of  ores,  are  occupations  of  that  kind  and  subject  to  rea- 
sonable legislative  regulations  such  as  this  act  provides,  we  think 
is  well  settled  by  these  decisions  in  Missouri  and  Utah,  and  by  the 
supreme  court  of  the  United  States  in  Holden  v.  Hardy,  169  U.  S. 
366,  18  Sup.  Ct.  Eep.  383,  42  L.  ed.  780,  and  in  New  York,  and  by 
this  court  in  Ex  parte  Boyce,  27  Nev.  299,  75  Pac.  1,  65  L.  E.  A. 
47 

"The  fact  that  controls  the  decision  in  the  Lochner  case — the 
finding  of  the  majority  of  the  court  of  last  resort — that  the  trade  of 
a  baker  is  not  more  unhealthful  than  ordinary  occupations,  appears 
to  be  based  on  judicial  knowledge,  aided  by  statistics  and  general 
information,  and  not  upon  testimony.  Essentially  the  same  is  true 
of  the  conclusion  of  this  court  in  this  case  and  in  Ex  parte  Boyce, 
27  Nev.  299,  75  Pac.  1,  and  of  the  opinion  reached  in  Holden  v. 
Hardy,  169  U.  S.  366,  18  Sup.  Ct.  Eep.  383,  42  L.  ed.  780,  14  Utah, 
71,  96,  46  Pac.  756,  1105,  37  L.  E.  A.  103,  108,  and  followed  and 
approved  by  the  supreme  court  of  the  United  States,  holding  that 
labor  in  mines,  smelters  and  institutions  for  the  reduction  and  refin- 
ing of  ores  is  so  hazardous  and  unhealthful  as  to  justify  the  legis- 
lature in  limiting  the  hours  of  labor  in  those  places.  We  held  it 
as  a  matter  of  common  knowledge  that  men  sickened  and  died  as  a 
result  of  labor  in  underground  mines  and  quartz-mills,  and  by  way 
of  example  referred  to  the  well-known  fact  that  in  one  of  the  larg- 
est plants  in  the  state  the  most  of  the  men  died  in  from  a  few  months 
to  two  years  from  the  effects  of  flinty  dust  from  quartzite  ores.  Ee- 
cently,  and  since  the  submission  of  this  case,  there  casually  appeared 
before  this  court,  as  a  spectator  during  the  argument  of  a  water 
suit,  a  man  in  the  advanced  stages  of  miner's  consumption,  sallow, 
emaciated,  and  with  hollow  cough;  an  impressive  exhibit  of  the 
frequent  effect  of  work  in  underground  mines.  Testimony  cannot  be 
received  to  establish  nor  to  overthrow  these  or  other  matters  of  ju- 
dicial cognizance.  If  it  could  be  taken  to  overturn  the  conclusion 
that  labor  in  these  places  is  unhealthful,  for  the  same  reasons  it 
ought  to  be  accepted  to  reverse  the  finding  that  work  in  bakeries  is 
not  more  unhealthful  than  in  ordinary  employments. 

"If  evidence  were  to  be  considered  for  the  purpose  of  showing 
that  a  particular  mill  or  the  labor  performed  by  some  of  the  work- 
men in  the  reduction  of  certain  ores  is  not  unhealthful,  and  that, 
therefore,  it  should  be  excepted  from  the  operation  of  the  act,  tes- 
timony should  also  be  admissible  to  prove  that  the  conditions  exist- 
ing in  a  few  particular  bakeries  in  the  state  of  New  York  made 
them  especially  injurious  to  the  health  of  the  employes  therein,  and 
that  as  to  tlicm  the  statute  ought  to  be  enforced,  notwithstanding  it 
has  been  declared  unconstitutional  as  to  the  bakeries  generally  in 
that  state.  If,  regardless  of  the  reasons  and  diftimilties  indicated 
here    and    in    the    opinion,    testimony    were    receivable    to    limit    the 
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operation  of  the  statute  in  exceptional  cases,  the  evidence  would  have 
to  be  clear  to  render  the  act  unconstitutional  or  ineflfective  as  to 
them,  and  would  have  to  be  presented  in  the  court  having  jurisdic- 
tion of  the  offense,  and  not  on  petition  for  writ  of  habeas  corpus. 
If  questions  of  fact  not  conclusively  shown  by  judicial  knowledge 
were  to  vary  or  restrict  the  control  of  the  statute  in  some  cases,  the 
state  and  the  defendant  would  be  entitled  to  have  them  submitted 
to  a  jury  in  the  court  having  jurisdiction  of  the  offense,  and  the 
proper  method  for  the  correction  of  errors  in  that  tribunal  would  be 
by  appeal. 

"We  do  not  find  the  statute  to  be  in  conflict  with  the  fourteenth 
amendment,  nor  with  any  provision  of  the  state  or  federal  constitu- 
tions, nor  do  we  deem  the  fine  excessive.  We  realize  the  importance 
of  the  question  involved,  and  that  it  borders  on  the  line  that  divides 
the  right  of  the  individual  to  work,  contract,  and  act  as  he  may 
please  from  the  power  of  the  legislature  to  restrain  or  limit  him  in 
this  regard  for  his  benefit,  and  that  of  the  community  by  the  enact- 
ment of  laws  for  the  protection  of  his  health,  safety,  morals  and 
the  common  welfare.  After  mature  reflection  we  feel  confirmed  in 
the  correctness  of  the  conclusions  reached  in  the  opinion,  and  that 
the  statute  controls  the  employment  followed  by  petitioner.  If  this 
will  work  unnecessary  hardships  without  corresponding  benefits  in 
exceptional  cases,  application  should  be  made  to  the  legislature,  and 
not  to  the  courts,  for  relief. 

"The  petitioner  is  remanded,  as  ordered  before." 

"FITZGEEALD,  C.  J.,  Concurring.  I  concur  in  the  judgment 
reached  by  Justice  Talbot  in  this  case,  and  at  some  time  in  the  not 
distant  future  hope  to  embody  my  views  in  an  opinion  to  be  filed." 

"NORCROSS,  J.,  Concurring.  I  concur  in  the  judgment  and  in 
the  opinion  of  Talbot,  J.,  in  so  far  as  the  same  is  not  inconsistent 
with  certain  views  of  this  case  which  I  here  express.  I  do  not 
think  that  this  court  can  say  that  as  a  matter  of  common  knowledge 
prolonged  labor  in  all  classes  of  ore-reduction  works  is  injurious  to 
the  health,  of  the  workmen  of  each  respective  class.  That  there  is 
a  difference  in  degree  between  the  unhealthfulness  of  labor  in  under- 
ground mining,  and  in  that  of  labor  in  smelters,  quartz-mills,  cyanide 
plants,  and  other  ore  reduction  works,  seems  to  be  unquestioned.  It 
would  seem,  also,  that  the  legislature  itself  has  placed  labor  in  un- 
derground mines  in  a  different  class  than  labor  in  smelters  and  other 
ore-reduction  works,  for  the  prohibition  against  the  employment  of 
labor  in  underground  mines  for  a  longer  period  than  eight  hours  is 
embodied  in  a  separate  section  from  the  section  containing  a  general 
provision  concerning  labor  in  smelters  and  all  other  ore-reduction 
works. 

"When  the  court  has  said  it  will  take  judicial  notice  that  labor 
in  underground  mines,  smelters,  and  dry  ore-crushing  quartz-mills 
is  unhealthful,  I  think  it  has  gone  as  far  as  it  can  go  in  this  respect, 
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considering  the  general  knowledge  respecting  the  various  occupa- 
tions which  the  court  can  take  judicial  notice  of.  The  flinty  dust 
which  escapes  from  the  battery  in  the  dry  ore-crushing  quartz-mill, 
and  which  is  largely  responsible  for  the  unhealthfulness  of  such  mill, 
is  largely,  if  not  entirely,  removed  in  the  wet-crushing  mill.  In  the 
cyanide  process,  which  is  comparatively  a  recent  process  for  the  ex- 
tracting of  the  metals  from  ore,  the  conditions  are  naturally  differ- 
ent from  those  which  ordinarily  exist  in  the  quartz-mill.  It  is  a 
matter  of  common  knowledge  that  changes  and  improvements  have 
been  made  in  ore-reduction  processes  and  are  continually  being  made, 
and  it  is  too  much  to  say  that  these  changes  and  improvements  may 
not  also  affect  the  healthfulnesis  of  the  employment.  While  I  think 
it  cannot  be  said  that  it  is  a  matter  of  common  knowledge  that 
prolonged  labor  in  wet-crushing  quartz-mills  (a  large  and  distinctive 
elass  of  ore-reduction  mills)  is  generally  productive  of  ill-health  or 
disease,  upon  the  other  hand  we  cannot  say  that  as  a  matter  of  com- 
mon knowledge  it  is  not  unhealthful  to  a  degree  which  would  au- 
thorize the  interference  of  the  legislature. 

"In  the  absence  of  authoritative  knowledge  to  the  contrary,  we 
must  presume  that  the  legislature  acted  intelligently  and  in  the 
interest  of  the  public  welfare,  with  the  object  in  view  of  improving 
the  conditions  of  health  of  a  considerable  class  of  people.  The 
difficulty  in  determining  what  may  be  said  to  be  common  knowledge 
regarding  the  effect  upon  the  health  of  employes  engaged  in  any 
particular  ore-reduction  process  is  that  there  are  many  different  pro- 
cesses of  ore  reduction,  some  of  which  are  unquestionably  unhealth- 
ful, whil>»  others  may  or  may  not  be  so;  and  yet,  when  the  matter 
of  ore-reduction  processes  are  considered  as  a  whole,  they  may  readily 
be  said  to  be  unhealthful.  Our  attention  has  not  been  called  to  any 
statistics  that  would  throw  any  light  upon  the  relative  healthfulncss 
of  labor  in  various  ore-reduction  processes.  It  has  not  been  con- 
tended, either  in  the  briefs  or  in  the  oral  argument,  that  as  a  matter 
of  common  knowledge  labor  in  wet-crushing  quartz-mills  was  com- 
paratively healthful 

"But  if  we  are  to  presume  that  labor  in  such  quartz-mills  generally 
is  unhealthful  to  a  degree  that  would  warrant  the  interference  of  the 
legislature  (and  under  the  present  state  of  intelligence  upon  the 
subjec*-  we  must  so  presume),  can  evidence  of  conditions  out  of  the 
ordinary  be  shown  to  make  an  exception  in  the  application  of  the 
rulet  I  think  not.  I  think  the  principle  involved  here  is  precisely 
the  same  as  that  involved  in  the  case  of  Powell  v.  Pennsylvania, 
127  U.  S.  678,  8  Sup.  Ct.  Rep.  992,  32  L.  ed.  253,  cited  in  the  original 
opinion  in  this  case  (see  page  140  of  this  volume),  where  a  statement 
of  the  facts  of  that  case  will  be  found.  Justice  Ilarlan,  in  delivering 
the  opinion  of  the  supreme  court  of  the  United  States  in  that  case, 
said:  'It  will  be  observed  that  the  offer  in  the  court  below  was  to 
show  by  proof  that  tlie  particular  article  that  defendant  sold,  and 
those  in   his  possission   for  sale  in   violation  of  the  statute,  were  in 
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fact  wholesome  or  nutritious  articles  of  food.  It  is  entirely  con- 
sistent with  that  offer  that  many — indeed,  that  most — kinds  of  oleo- 
margarine butter  in  the  market  contain  ingredients  that  are  or  may 
become  injurious  to  health.  The  court  cannot  say,  from  anything 
of  which  it  may  take  judicial  cognizance,  that  such  is  not  the  fact. 
Under  the  circumstances  disclosed  in  the  record,  and  in  obedience 
to  settled  rules  of  constitutional  construction,  it  must  be  assumed  that 
such  is  the  fact.  "Every  possible  presumption,"  Chief  Justice  Waite 
said,  speaking  for  the  court  in  Sinking  Fund  Cases,  99  U.  S.  700,  25 
L.  ed.  496,  "is  in  favor  of  the  validity  of  a  statute,  and  this  con- 
tinues until  the  contrary  is  shown  beyond  a  rational  doubt.  One 
branch  of  the  government  cannot  encroach  on  the  domain  of  another 
without  danger.  The  safety  of  our  institutions  depends  in  no  small 
degree  on  a  strict  observance  of  this  salutary  rule."  ....  And  as 
it  does  not  appear  upon  the  face  of  this  statute,  or  from  any  facts 
of  which  the  court  must  take  judicial  cognizance,  that  it  infringes 
rights  secured  by  the  fundamental  law,  the  legislature's  determina- 
tion of  those  facts  is  conclusive  upon  the  courts.' 

"It  will  be  observed  in  the  Powell  case  that  the  court  did  not  take 
judicial  notice  that  many  or  most  kinds  of  oleomargarine  butter  in 
the  market  contained  ingredients  that  are  or  may  become  injurious 
to  health,  but  simply  that  the  court  could  not  say,  from  anything 
of  which  it  may  take  judicial  cognizance,  that  such  is  not  the  fact, 
and  that,  'until  the  contrary  is  shown  beyond  a  rational  doubt,  every 
possible  presumption  is  in  favor  of  the  validity  of  the  statute.'  Ap- 
plying this  reasoning  to  the  case  at  bar,  it  is  clear  why  this  or  any 
other  court  cannot  act  upon  the  evidence  offered  upon  petitioner's 
trial.  I  agree  with  counsel  for  petitioner  that  evidence  may  be  offered 
in  doubtful  cases  to  establish  the  fact  whether  or  not  a  certain 
occupation  is  or  is  not  unhealthful,  and,  if  unhealthful,  whether  or 
not  it  is  unhealthful  to  a  degree  that  would  warrant  the  exercise  by 
the  legislature  of  the  police  power  of  the  state.  Such  evidence,  how- 
ever, must  be  directed  to  the  character  of  the  occupation  generally 
throughout  the  territory  covered  by  the  statute,  and  cannot  be  con- 
fined to  an  individual  case  or  a  district  that  might  be  exceptional. 
If  in  matters  of  this  kind  courts  can  act  upon  judicial  knowledge, 
which  amounts  simply  to  taking  notice  of  the  existence  of  a  fact  rec- 
ognized as  of  common  knowledge,  and  hence  the  necessity  of  proof 
of  the  same  not  required,  I  see  no  good  reason  why  they  may  not 
act  upon  facts  established  by  competent  proof. 

' '  Taking  judicial  notice  of  a  fact  simply  does  away  with  the  neces- 
sity of  offering  evidence  to  support  that  fact.  While  a  court  may 
refuse  to  hear  evidence  offered  to  contradict  the  existence  of  a  fact 
which  't  can  say  it  knows  of  common  knowledge,  I  am  unable  to  see 
upon  what  theory  a  court  could  refuse  to  hear  evidence  upon  a  fact  of 
which  it  could  not  take  judicial  notice.  To  so  hold  would  be  the 
equivalent  of  saying  that  in  some  .cases  the  rights  of  an  individual, 
guaranteed  him  by  the  constitution,  could  be  taken  away  from  him, 
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because  the  court  did  not  happen  to  take  judicial  notice  of  a  fact  or 
facts  necessary  to  a  determination  of  the  case.  'If  judicial  knowl- 
edge fails  to  disclose  whether  a  statute  is  a  legitimate  exercise  of  the 
police  power,  evidence  should  be  introduced  to  enlighten  the  judicial 
mind':  Harvard  Law  Review,  Feb.    1904,  p.  269. 

"The  question,  then,  presents  itself  in  this  case:  When  and  where 
should  proof  of  these  facts  be  offered?  Upon  the  hearing  of  this 
petition,  counsel  for  petitioner,  subject  to  objection,  offered  testimony 
for  the  purpose  of  establishing  his  theory  of  the  case  that  labor  in 
wet  ore-crushing  quartz-mills  was  not  an  unhealthful  occupation. 
Counsel  contends  that  this  court  should  consider  this  testimony,  and 
in  support  of  his  contention  cites  a  number  of  decisions.  In  none  of 
the  decisions  cited  did  the  appellate  court  hear  the  testimony  of 
witnesses.  In  some  of  the  eases  cited  the  court  referred  to  the  tes- 
timony taken  at  the  trial,  while  in  others  the  court  simply  referred  to 
certain  statistics  and  reports  outside  of  the  record,  which  procedure 
upon  the  part  of  the  court  is  supported  by  ample  authority.  Courts 
take  judicial  notice  of  many  facts,  which,  in  order  to  apply,  require 
an  investigation  of  some  authority.  For  example,  courts  will  take 
judicial  notice  of  the  time  of  the  rising  of  the  sun  or  moon  upon  any 
particular  day,  but  it  will  hardly  be  expected  that  any  court  will  be 
able  to  apply  this  knowledge  without  first  making  a  satisfactory  in- 
vestigation. So,  in  matters  affecting  the  public  health,  reference 
may  be  made  to  authoritative  tables  or  statistics:  16  Cyc.  922.  Evi- 
dence upon  an  issue  of  fact  necessary  to  a  determination  of  the 
merits  of  a  case  should  be  offered  upon  the  hearing  of  the  case  in 
the  trial  court.  The  testimony  offered  in  this  court  upon  the  hearing 
of  this  proceeding  was  inadmissible,  and  to  review  it  would  be  to  no 
purpose. 

"In  the  recent  case  of  Lochner  v.  New  York,  198  U.  S.  45,  25  Sup. 
Ct.  Rep.  539,  49  L.  ed.  937,  relied  on  by  counsel  for  petitioner,  it 
will  be  observed  that  the  New  York  statute  was,  by  the  opinion  of 
the  supreme  court  of  the  United  States,  held  to  be  in  violation  of  the 
fourteenth  amendment  of  the  constitution  of  the  United  States,  be- 
cause the  court  was  able  to  say:  'To  the  common  understanding  the 
trade  of  a  baker  has  never  been  regarded  as  an  unhealthful  one. ' 
Had  the  majority  of  the  court  expressed  a  doubt  upon  the  question, 
as  did  the  minority,  the  statute  would  have  been  upheld;  for  the 
supreme  court  of  the  United  States,  in  line  with  all  appellate  courts, 
has  repeatedly  held  that  questions  of  doubt  must  be  resolved  in  favor 
of  the  statute. 

"The  question  presented  in  this  case  is  one  of  power  in  the  legis- 
lature to  enact  a  certain  law.  It  is  a  fundamental  principle  that 
courts  will  not  interfere  to  annul  an  act  of  the  legislature,  unless 
plainly  and  beyond  reasonable  doubt  in  violation  of  organic  law. 
The  constitution  has  made  the  legislature  the  exclusive  judge  of  the 
wisdom,  policy  and  expediency  of  laws.  When  a  statute  is  questioned 
before  the  court,  its  sole  province  is  to  measure  it  by  the  limits  fixed 
Am.  St,  Rep.,  Vol.  113—53 
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by  the  state  and  federal  constitutions.  Tested  by  this  rule  ard  the 
facts  as  shown  by  the  record,  it  cannot  be  said  that  the  section  of 
the  act  in  question  is  void." 


For  Recent  Decisions  on  the  Constitutionality  at  statutes  limiting 
the  hours  of  labor  of  employes  in  particular  vocations,  see  People  v. 
Lochner,  177  N.  Y,  773,  101  Am.  St.  Kep.  773,  and  cases  cited  in  the 
cross-reference  note  thereto. 


STATE  V.  NEVADA  CENTRAL  RAILROAD  COMPANY. 

[28  Nev.   186,  81  Pac.  99.] 

BAILBOADS — ^Value  for  Taxation.— The  cash  value  of  a  rail- 
road for  the  purpose  of  taxation  must  be  determined  by  its  net  earn- 
ings, capitalized  at  the  current  rate  of  interest,  taking  into  con- 
sideration any  immediate  prospect  of  an  increase  or  decrease  in  its 
earning  capacity,  and  if  it  appears  that  its  actual  cost,  which  is  prima 
facie  its  value,  was  in  excess  of  the  necessary  cost,  the  necessary  cost 
is  the  proper  standard,     (p.  841.) 

BAILBOADS — Taxation — ^Net  Income. — The  net  income  uf  a 
railroad,  for  the  purposes  of  taxation,  is  the  difference  between  the 
gross  receipts  and  necessary  expenses  under  reasonably  economical 
and  prudent  management,     (p.  841.) 

BAILBOADS — Earning  Capacity  for  Purposes  of  Taxation — 
Evidence. — On  the  question  as  to  the  earning  capacity  of  a  railroad 
for  the  purposes  of  taxation,  classifications  of  items  of  expense  by 
the  railroad  company  in  its  accounts  are  not  evidence  in  its  favor, 
except  as  substantiated  by  the  original  entries  of  the  transactions 
in  its  books,     (p.  845.) 

BAILBOADS — Earning  Capacity  for  Purposes  of  Taxation — 
Evidence — Waiver  of. — If,  on  the  question  as  to  the  earning  capacity 
of  a  railroad  for  the  purposes  of  taxation,  its  books  of  account  are 
not  placed  in  evidence,  and  the  opposing  parties  seek  to  prove  a 
result  from  them  by  the  opinion  of  an  expert,  and  each  party  objects 
to  the  opinion  of  the  opposing  witness,  without  objection  as  to  the 
books  themselves,  the  introduction  of  the  books  in  evidence  is 
waived,     (p.  846.) 

BAILBOADS — Earning  Capacity  for  Purposes  of  Taxation — 
Expenditures — Presumption. — On  the  question  as  to  the  earning  ca- 
pacity of  a  railroad  for  the  purposes  of  taxation,  it  is  presumed  that 
charges  for  things  essential  to  the  operation  of  the  road  represent 
reasonable  and  economical  expenditures,      (p.  847.) 

EVIDENCE. — Expert  Evidence  Cannot  be  Beceived  in  regard 
to  matters  of  inquiry  that  may  be  presumed  to  lie  within  the  ex- 
perience and  knowledge  of  all  men  of  average  education  moving  in 
the  ordinary  walks  of  life.     (p.  848.) 

EVIDENCE — Expert. — If  the  facts  can  be  placed  before  the 
jury  in  the  ordinary  way,  and  they  are  of  such  a  nature  that  jurors 
generally  are  competent  to  form  opinions  and  draw  inferences  from 
them,  then  the  opinions  of  experts  are  not  admissible,     (p.  848.) 

BAILBOADS — Taxation  of  Earning  Capacity — Evidence. — If, 
on  the  issue  as  to  the  earning  capacity  of  a  railroad  for  the  purposes 
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of  taxation,  the  question  whether  certain  cliarges  of  expense  are 
legitimate,  and  whether  earnings  other  than  those  shown  should  not 
have  been  received  is  disputed,  it  is  error  to  permit  expert  account- 
ants who  have  examined  the  railroad  books  to  give  parol  evidence 
of  their  opinion  as  to  what  the  railroad's  net  earnings  should  have 
been  based  on  an  arbitrary  classification  and  exclusion  of  debts  and 
credits,     (p.  850.) 

EAUjBOADS — Value  for  Taxation. — On  the  issue  as  to  the 
value  of  a  railroad  for  taxation,  evidence  of  an  offer  of  a  certain  sum 
for  the  road  made  to  its  general  manager  by  persons  who  had  neither 
the  intention  nor  the  ability  to  buy  for  themselves,  but  who  made 
such  offer  on  behalf  of  others  who  are  not  shown  to  have  been  able 
to  buy  or  to  have  known  the  value  of  the  property,  is  not  admissible, 
(p.  850.) 

RAILBOADS — Value  for  Taxation. — In  estimating  the  value  of 
a  railroad  for  the  purposes  of  taxation,  taxes  actually  paid  by  the 
railroad  company  should  be  added  to  its  operating  expenses  and  de- 
ducted from  its  gross  income,     (p.  851.) 

BAILBOADS — Value  for  Taxation — Indebtedness. — In  estimat- 
ing the  value  of  a  railroad  for  the  purpose  of  taxation,  evidence  of 
the  value  of  its  bonds  secured  by  mortgage,  and  of  the  value  of  bonds 
issued  by  a  county  to  aid  in  its  construction,  is  admissible  to  show 
the  cost  of  the  road.     (p.  852.) 

BAILBOADS — Value  for  Taxation — Cost — Presumption, — The 
presumption  that  a  railroad,  for  the  purpose  of  taxation,  is  worth  its 
cost  continues  until  it  is  shown  that  it  is  less  by  reason  of  insufficient 
earning  capacity  to  pay  net  current  rates  of  interest  on  its  cost,  or 
from  other  causes,     (p.  852.) 

TAXATION, — Presumptions  are  in  Favor  of  the  Validity  of 
an  official  tax  levy,     (p.  853.) 

BAILBOADS — Value  for  Taxation — Evidence. — If  a  witness 
has  not  made  computations  of  a  railroad's  earning  balances  for  a 
number  of  years,  as  to  which  he  is  asked  to  testify,  and  does  not 
know  whether  such  balances  are  correct,  nor  what  items  they  include, 
his  testimony  on  that  point  is  not  admissible,     (p,  853.) 

T.  Coffin  and  J.  A.  Street,  for  the  appellants. 

J.  G.  Sweeney,  attorney  general,  H,  E,  DriscoU,  district 
attorney,  and  H.  Mayenbaum,  for  the  respondent, 

^«''  TALBOT,  J,  This  is  an  action  by  the  state  for  the 
taxes  for  the  year  1901  on  ninety-three  miles  of  main  track 
and  two  miles  of  sidetrack  and  the  otlier  real  property  of 
the  Nevada  Central  Railroad  Company,  all  situated  in 
Lander  county.  The  assessor  placed  the  valuation  at  $158,- 
100,  and  made  the  a.ssessment  at  $5,68-l:.97,  which,  with  the 
statutory  penalties,  aggregates  *****  $8,063.43,  the  amount  de- 
manded in  the  complaint,  and  for  which  the  verdict  and 
judgment  were  rendered.  After  denying  the  allegations  of 
the  complaint,  the  answer  sets  up  the  defense  that  the  as- 
sessment was  out  of  proportion  to  and  above  the  cash  value 
of  the  property,  and  asserts  that  in  the  year  1901  the  prop- 
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erty  was  not  of  any  greater  cash  value  in  the  aggregate  than 
$60,944. 

It  is  also  alleged  that  the  tax  levy  in  that  county  for  the 
year  1901  is  illegal  because  in  excess  of  the  rate  authorized 
by  law.  Seeking  to  avoid  penalties  for  delinquencies,  the 
defendant  made  and  pleaded  a  tender  of  $1,835  for  taxes 
upon  this  property.  Upon  the  trial  the  state  introduced  the 
delinquent  list  and  rested.  Thereupon  the  defendant  sub- 
mitted in  evidence  the  minutes  indicating  that  the  taxes 
levied  by  the  board  of  commissioners  for  that  year  for  county 
purposes  aggregated  $1.57  on  each  $100  of  taxable  property, 
and  introduced  testimony  showing  that  the  road  was  finished 
in  February,  1880;  that  it  has  iron  rails  weighing  only 
thirty-five  pounds  to  the  yard,  instead  of  much  heavier  steel 
rails  used  by  all  up-to-date  railroads;  that  the  ties  are  in 
poor  condition;  that  for  the  most  part  it  is  ballasted  only 
with  sage-brush  dirt;  that  the  cost  of  repairs  in  future  years 
will  be  increased,  and  that  the  condition  of  business  in  the 
adjacent  county  will  not  tend  to  increase  earnings ;  that,  if  the 
Southern  Pacific  Railroad  cuts  off  the  curve  at  Battle  Moun- 
tain, and  runs  directly  by  the  river  as  surveyed,  and  evidently 
contemplated  by  the  purchase  of  rights  of  way,  the  Nevada 
Central  will  be  compelled  to  build  two  or  three  miles  of  new 
track  in  order  to  connect;  that  the  removable  value  of  the 
material  which  constitutes  the  ninety-three  miles  of  road  and 
all  the  property  under  the  levy  was  $41,135.35  in  1901 ;  that 
the  rate  of  interest  on  different  classes  of  loans  in  Lander 
county  that  year  varied  from  six  per  cent  to  twelve  per  cent ; 
that  San  Francisco  savings  banlcs  paid  three  and  one-eighth 
per  cent ;  that  money  in  New  York  was  worth  three  and  one- 
half  per  cent  to  five  per  cent,  and  that  United  States  bonds 
paid  less  than  two  per  cent  per  annum.  There  was  testi- 
mony that  so  large  an  amount  could  not  be  placed  in  Lander 
county. 

Sub.ject  to  the  objection  and  exception  of  counsel  for  the 
***"  state,  J.  M.  Hiskey,  the  secretary  and  auditor  of  the  Ne- 
vada Central  Railroad  Company,  as  a  witness  on  its  behalf, 
was  allowed  to  testify  that  he  had  examined  the  books  and 
vouchers  of  the  company,  and  that  for  the  calendar  year 
1901  the  expenses  from  operation  were  $38,372.28,  the  earn- 
ings from  operation  $87,737.29,  the  loss  from  operation 
^»634.99,  and  that,  in  addition  to  this  loss,  the  company  paid 
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$953.03  for  taxes  on  its  personal  property  for  that  year. 
Counsel  for  the  defendant  asked  the  witness  if  the  company 
were  not  liable  for  the  amount  of  taxes  that  the  jury  would 
assess  in  this  case.  The  objection  to  this  question  was  sus- 
tained. We  quote  from  the  record  an  important  part  of  the 
examination  of  A.  J.  Maestretti,  a  witness  for  the  state,  re- 
garding the  income  and  expenses  of  the  road : 

"Q.  Have  you  examined  the  books  of  the  Nevada  Cen- 
tral Railroad  Company  for  1901?     A.  I  have. 

"Q.  What  is  the  result? 

"Mr.  Street:  One  moment;  I  desire  to  examine  the  wit- 
ness as  to  his  qualification  as  an  expert  accountant. 

"Q.  You  have  never  kept  books  for  a  mercantile  firm?  A. 
I  have  not. 

"Q.  You  never  had  any  practical  experience  in  bookkeep- 
ing, did  you?     A.  No,  sir. 

"Q.  You  took  a  course  in  Heald's  Business  College,  did 
you?     A.  Yes,  sir. 

"Q.  In  that  course,  did  you  have  any  instruction  whatever 
in  railroad  bookkeeping?  A.  Yes,  sir;  the  course  was  de- 
signed to  cover  all  branches  of  commercial  and  business  book- 
keeping. 

' '  Q.  Respecting  the  result  of  your  examination  of  the  books 
of  the  Nevada  Central  Railroad  Company  for  1901,  I  will 
ask  you  to  state  now  if  you  included  in  this  result  all  actual 
receipts  of  the  Nevada  Central  Railroad  Company  for  that 
year? 

"Mr.  Mayenbaum :  I  object.  That  question  is  entirely  im- 
proper. 

"Mr.  Street:  We  desire  to  show  by  this  witness  that  in  the 
result  which  he  is  now  called  upon  to  testify  about  that  he 
included  fictitious  receipts  of  money  or  sums  which  were 
never  received  by  the  Nevada  Central  Railroad  Company 
at  any  time,  or  at  all.  We  desire  also  to  show  that  he  did 
not  include  in  the  result  actual  expenses  paid  out  by  the 
Nevada  Central  Railroad  Company  during  the  yaw  1901, 
but  used  his  own  judgment  in  excluding  items  of  expense 
which  were  actually  paid  in  the  year  1901  by  the  Nevada 
*®**  Central  Railroad  Company  in  the  operation  of  its  rail- 
road, and  we  ask  to  examine  the  witness  on  this  matter  before 
he  testifies  to  the  result,  for  the  reason,  if  our  information  is 
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correct,  the  result  would  not  be  what  is  contemplated  by  the 
law,  or  competent  in  this  case  under  any  circumstances. 

"Court:   The  question  is  not  permitted. 

"Mr.  Street:  We  desire  to  note  an  exception  to  the  rul- 
ing of  the  court  on  the  ground  that  we  have  offered  to  show 
that  this  result  about  which  the  witness  is  asked  to  testify, 
and  by  the  witness  himself,  included  absolutely  fictitious 
items  of  receipts  never  received  by  the  Nevada  Railroad  Com- 
pany in  1901,  and  in  this  result  the  witness  did  not  in- 
clude actual  expenses  of  the  Nevada  Central  Railroad  Com- 
pany incurred  in  its  operation  in  the  year  1901. 

"Mr.  Mayenbaum:  You  have  stated  that  you  examined 
the  books  of  the  company  for  1901.  I  want  you  to  tell  me 
and  tell  the  court  and  the  jury  what  are  the  net  earnings 
of  that  company  in  the  operation  of  their  railroad  in  Lander 
county  for  the  year  1901.  Just  state  to  me  the  figures  that 
you  have  arrived  at  as  profits  of  the  company  for  that  year, 
and  nothing  else. 

"Mr.  Street:  We  desire  to  object  and  make  the  same  ob- 
jection and  exception  as  to  the  preceding  question,  and,  fur- 
ther, this  question  does  not  show  that  it  is  any  result  of  the 
entire  books  and  figures  of  the  Nevada  Central  Railroad 
Company  respecting  the  matter  inquired  of  for  1901. 

"]\Ir.  Mayenbaum:  I  mean  the  result  of  the  entire  books 
of  the  company. 

"Mr.  Street:  We  repeat  our  previous  objection  and  ex- 
ception, with  the  permission  of  the  court.  A.  The  result  of 
any  investigation  shows  that  the  Nevada  Central  Railroad 
Company  should  have  made  a  profit  of  $10,645.28  for  the 
year  1901. 

"Mr.  Street:  We  object,  on  the  ground  that  the  witness  is 
not  testifying  as  an  expert. 

"Court:  The  objection  is  overruled. 

"Mr.  Street:  We  take  an  exception  on  the  ground  stated 
in  the  objection,  I  also  desire  to  add  that  he  has  not  tes- 
tified as  an  expert  on  the  actual  result  of  the  books  of  the 
company,  and  we  move  to  strike  out  the  answer  of  the  wit- 
ness on  the  ground  that  it  is  incompetent,  and  does  not  come 
within  the  provision  of  the  statute. 

"Court:  The  motion  is  overruled. 

**Mr.  Street:  We  note  an  exception  on  the  same  ground." 
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'***  Cross-examination  by  Mr.  Street: 

"]\rr.  Street:  You  did  include  in  your  computation  from 
which  you  figure  this  result  a  lot  of  items  for  receipts  you 
knew  never  were  actually  received  by  the  Nevada  Central 
Railroad  Company?     A.  No,  sir. 

**Q.  Will  you  state  to  the  court  or  jury  that  you  included 
nothing  in  the  receipts  you  figured  up  except  items  of  actual 
receipts — that  means  money  actually  received?  A.  I  in- 
cluded only  what  was  shown  by  the  books  and  papers  of  the 
company  which  I  examined. 

"Q.  Will  you  please  answer  my  question  clearly?  A. 
There  is  one  item  which  does  not  show  actual  cash  receipts. 

"Q.  What  is  that  item?  A.  It  is  a  record  of  passes  issued 
by  the  Nevada  Central  Railroad  Company  and  used  by  the 
persons  to  whom  they  were  issued. 

"Q.  So  that  the  result  you  have  testified  to  includes  fic- 
titious receipts  which  were  not  actually  received  in  cai>h 
by  the  Nevada  Central  Railroad  Company,  does  it  not? 

"Mr.  Mayenbaum:  We  object.  He  testified  to  the  profits, 
and  only  profits,  of  the  company  of  that  year,  and  has  no 
knowledge  only  that  shown  by  the  books.' 

"Court:  The  question  can  be  answered.  A,  The  item  of 
passes  is  one  of  the  items  charged,  and,  if  this  is  a  fictitious 
receipt,  then  it  does  include  fictitious  receipts. 

"Q.  Then  there  was  no  receipt  of  money  shown  at  all  by 
the  Nevada  Central  Railroad  Company  for  this  item  on  its 
books?     A.  No,  sir. 

"Q.  In  your  computation  you  used  your  own  judgment  in 
rejecting,  and  did  not  include  in  your  result,  a  considerable 
number  of  actual  items  of  expense  of  operation  of  the  Nevada 
Central  Railroad  Company  for  the  year  1901  ?  A.  I  rejected 
items  charged  in  the  Nevada  Central  Railroad  Company's 
books  as  items  of  expense  in  operation. 

"Q.  So  the  result  you  are  testifying  to  is  not  the  actual 
expense  and  earnings  of  the  Nevada  Central  Railroad  Com- 
pany, is  it,  for  the  year  1901?  A.  No,  sir;  it  is  not  the  ex- 
pense as  shown  by  their  books. 

"Q.  You  are  a  railroad  man?     A.  No,  sir. 

"Q.  Have  you  worked  on  a  railroad?     A.  No,  sir, 

"Q.  In  a  railroad  office?     A.  No,  sir, 

*'Q.  In  machine  shops?     A.     No,  sir. 
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"Q.  Never  had  anything  to  do  with  buying  railroad  sup- 
plies?    A.  No,  sir. 

"Q.  You  are  by  profession  a  lawyer?     A.  Yes,  sir. 

"Q.  And  you  were  formerly  district  attorney  of  Lander 
county?  A.  Yes,  sir;  *®^  and  before  that  I  was  a  rancher 
for  years. 

"Q.  In  this  so-called  result,  did  you  figure  any  taxes  of 
the  Nevada  Central  Railroad  Company  for  1901?  A.  No. 
sir. 

"Q.  You  took  upon  yourself  to  exclude  a  voucher  for  taxes 
that  you  found,  did  you  not?  A.  If  I  encountered  any,  I 
excluded  them. 

"Q.  Do  you  know  of  a  voucher  or  expenditure  of  the  Ne- 
vada Central  Railroad  Company  of  $953.03,  paid  Novem- 
ber 30,  1901,  by  the  Nevada  Central  Railroad  Company,  to 
T.  H.  Dalton,  treasurer  and  tax  receiver  of  Lander  county, 
Nevada,  for  taxes  on  its  item  of  personal  property  and  cer- 
tain land  at  Clifton,  also  its  engines  and  cars?  A.  Yes,  sir; 
I  know  of  such  a  voucher. 

"Q.  And  you  did  not  include  that  in  your  result,  did  you? 
A.  No,  sir. 

"Mr.  Street:  I  desire  to  move  to  strike  out  the  answer  of 
the  witness  in  his  direct  examination  as  to  the  result  of  his 
examination  concerning  the  net  earnings  of  the  Nevada  Cen- 
tral Railroad  Company  of  1901,  for  it  is  shown  now  con- 
clusively by  his  own  testimony  that  this  result  is  not  any 
result  of  the  actual  showing  upon  the  books  of  the  company 
at  all ;  that  the  witness  in  reaching  this  result  took  upon  him- 
self the  province  of  all  the  issues  in  this  case,  taking  the 
province  of  the  jury;  and  it  is  now  shown  conclusively  that 
fictitious  items  of  receipts  were  computed  by  him  to  reach 
his  result.  It  is  further  shown  that  he  purposely  excluded 
actual  items  of  expense  actually  paid  by  the  Nevada  Cen- 
tral Railroad  Company  in  1901,  and  the  so-called  result  can- 
not be  permitted  to  go  to  the  jury  in  this  case. 

"Court:  The  motion  is  denied. 

"Mr.  Street:  We  desire  an  exception  on  all  the  grounds 
stated  in  the  motion.  We  desire  to  have  it  explicitly  under- 
stood that  we  do  not  waive  any  exceptions  heretofore  taken 
or  objections  heretofore  made  to  the  testimony  of  this  witne.ss. 
and  we  desire  our  objections  to  go  to  all  of  his  testimony.'* 
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2*®  In  order  that  a  clearer  understanding  may  be  had  of 
the  essential  facts,  we  have  detailed  important  parts  of  the 
testimony  relating  to  the  main  issue  in  the  case — the  true  cash 
value  of  the  road  in  1901.  It  not  being  shown  or  contended 
that  the  prospective  is  greater  than  the  present  value,  it 
depends  largely  upon  the  amount  of  earnings  and  expenses 
of  operation.  Following  decisions  in  other  states,  this  court 
long  ago  laid  down  the  rule  that  the  cash  value  of  a  railroad 
for  the  purposes  of  taxation — which  moans  the  amount  at 
which  the  property  would  be  appraised  if  taken  in  payment 
of  a  just  debt  from  a  solvent  debtor — must  be  determined 
mainly  by  its  net  earnings,  capitalized  at  the  current  rate  of 
^^^'^  interest,  taking  into  consideration  any  immediate  pros- 
pect of  an  increase  or  decrease  in  its  earning  capacity.  The 
actual  cost  of  the  road  may  be  shown,  for,  prima  facie,  that 
is  the  value.  But  if  it  appears  that  the  actual  cost  was  in 
excess  of  the  necessary  cost,  the  necessary  cost  is  the  proper 
standard.  If  it  further  appears  that  the  net  income  of  the 
road  does  not  amount  to  current  rates  of  interest  on  its 
necessary  cost,  and  is  not  likely  to  do  so ;  or  if,  in  short,  the 
utility  of  the  road  is  not  equal  to  its  cost,  then  its  value  is 
less  than  its  cost,  and  must  be  determined  by  its  utility 
alone.  If  the  road  does  not  pay  current  expenses,  and  can- 
not be  expected  to  do  so,  then  it  is  worth  no  more  than  the 
value  of  its  movable  material,  less  the  cost  of  taking  it  up 
and  getting  it  to  market :  State  v.  Central  Pac.  R.  R.  Co.,  10 
Nev.  47;  State  v.  Virginia  etc.  R.  R.  Co.,  23  Nev.  283,  46 
Pac.  723,  35  L.  R.  A.  759.  In  the  latter  case  it  was  said 
that  railroads  are  bought  and  sold  so  seldom,  and  the  value 
of  each  road  depends  so  entirely  upon  its  surroundings,  that 
in  determining  the  amount  we  must  resort  to  principles  other 
than  those  governing  ordinary  kinds  of  property  which  have 
a  market  value.  It  is  apparent  that  a  most  important  ques- 
tion here  concerns  the  amount  the  road  earns  or  ought  to 
earn,  and  the  necessary  expenses  of  operation.  As  held  by 
this  court  in  State  v.  Virginia  etc.  R.  R.  Co.,  24  Nev.  53,  49 
Pac.  945,  50  Pac.  607,  the  n^t  income  of  a  railroad,  when 
necessary  to  be  determined  for  the  purposes  of  taxation,  is  the 
difference  between  the  gross  receipts  and  necessary  expense 
under  reasonably  economical  and  prudent  management.  The 
gross  receipts  to  be  considered  for  this  purpase  are  not  nec- 
essarily those  in  fact  received,  but  such  receipts  as  would  be 
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received  under  a  reasonably  economical  and  prudent  raan- 
ageraeut;  and  the  expenses  to  be  deducted  in  order  to  de- 
termine the  net  income  are  not  necessarily  the  expenses  which 
were  in  fact  incurred,  but  such  expenses  as  would  be  in- 
curred under  a  reasonably  economical  and  prudent  manage- 
ment. It  is  earnestly  claimed  for  the  state  that  it  was  com- 
petent for  the  witness  Maestretti  to  give  the  result  of  the 
items  in  defendant's  books  which  he  deemed  properly  charge- 
able as  the  expenses  of  operation,  and  for  him  to  reject  or 
208  ignore  in  his  answer  other  items  that  he  did  not  consider 
so  chargeable,  and  that  he  could  give  the  amount  that,  in  his 
judgment,  the  company  ought  to  have  earned  beyond  its 
actual  receipts,  and  state  the  net  amount  that  the  company 
ought  to  have  made  that  year.  It  is  said  in  the  brief  that 
there  are  many  things,  such  as  a  four-in-hand  or  the  castle 
on  the  mountain  at  Austin,  that  even  a  stupid  witness  would 
know  were  not  necessary  in  the  operation  of  a  railroad.  For 
the  defendant  it  is  asserted  that  everything  charged  as  ex- 
penses in  its  books  is  presumed  to  be  necessary  for  its  opera- 
tion, and  that  the  witness  for  the  state  could  not  give  his  con- 
clusions which  might  overthrow  this  presumption.  Are  these 
contentions  consistent  with  correct  legal  principles?  If,  as 
said  by  this  court  (State  v.  Virginia  etc.  Ry.  Co.,  23  Nev.  283, 
46  Pac.  724,  35  L.  R.  A.  759),  "it  is  reasonable  to  suppose 
that  the  owners  of  a  road  will  operate  it  to  their  own  best 
advantage ;  that  they  will  obtain  all  the  income  possible,  and 
keep  the  expenses  of  operation  as  low  as  possible,"  this  does 
not  raise  any  presumption,  further  than  is  shown  by  the 
transactions  themselves  as  originally  entered,  that  moneys 
paid  out  and  items  charged  in  the  boolts  were  necessary  for 
the  operation  of  the  road.  Classification  to  expense  or  other 
accounts  is  in  the  nature  of  a  written  declaration  in  a  party 's 
own  favor,  made  without  the  sanctity  of  an  oath  or  the  op- 
portunity of  cross-examination.  It  is  as  natural  to  conclude 
that  a  railroad  company  will  pay  interest  on  its  bonds  and 
meet  its  fixed  charges,  if  not  also  that  it  will  lay  betterments, 
as  it  is  to  believe  that  it  will  meet  its  operating  expenses.  If 
it  were  the  rule  of  evidence  that  a  binding  or  other  presump- 
tion would  attach  in  favor  of  a  railroad  company  for  any 
items  it  may  classify  or  charge  in  its  own  behalf  to  operat- 
ing expenses,  the  same  self-interest  which,  in  the  absence  of 
any  contrary  showing,  may  be  presumed  to  result  in  an  eco- 
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nomical  management,  might  prompt  the  charging  of  doubtful 
and  uncertain  items  to  the  expense  account  if  a  suit  for  taxes 
were  anticipated.  Unless  admitted  without  objection,  the  na- 
ture of  the  items  should  be  shown,  or  at  least  lumped  into  dif- 
ferent classifications,  in  order  that  the  court  may  determine 
whether  they  are  properly  chargeable  ^^^  as  expense  of  op- 
eration: Home  Ins.  Co.  v.  Baltimore  "Warehouse  Co.,  93  U. 
S.  527,  23  L.  ed.  868;  Abbott's  Trial  Brief,  Civil,  322.  Tliis 
need  not  result  in  much  delay  or  difficulty.  Prior  to  the  trial 
the  accountant  testifying  may  take  the  total  of  moneys  re- 
ceived from  fares,  freights,  or  other  sources,  and  classify  and 
ascertain  the  amounts  of  the  different  kinds  of  expense,  such 
as  that  shown  by  the  pay-roll  for  the  usual  employes  of  a  road, 
for  fuel,  ties,  and  other  material  and  supplies,  which  are 
admittedly  or  clearly  necessary;  and  doubtful  items  can  be 
separately  listed  or  classified,  and  their  amounts  or  totals 
brought  to  the  attention  of  the  court,  and  allowed  to  go  to 
the  jury  or  not,  as  the  court,  and  not  as  the  witness,  may  de- 
termine, unless  a  question  of  fact  arise  regarding  the  neces- 
sity for  particular  expenditures. 

The  error  in  allowing  the  answer  of  Mr.  Maestretti  giving 
his  resnlt  regarding  the  net  earnings  to  stand  after  he  stated 
that  he  included  such  items  as  he  deemed  proper  and  rejected 
others  which  he  thought  improper  is  well  illustrated  by  his 
failure  to  include  the  taxes  as  part  of  the  operating  expenses. 
It  was  equivalent  to  permitting  the  witness  to  tell  the  jury 
that  the  taxes  ought  not  to  be  allowed  as  a  part  of  the  charges 
of  operation  for  the  year — a  matter  of  law  for  the  trial  judge, 
and  one  previously  determined  by  this  court  contrary  to  the 
opinion  of  the  witness.  The  objection  on  the  ground  that  it 
was  a  matter  of  law  was  promptly  and  properly  sustained 
to  the  question  put  to  Mr.  Iliskey  as  to  whether  the  company 
was  liable  for  the  taxes  that  the  jury  might  assess  for  the 
year  1901.  This  witness  was  not  permitted  to  testify  for  the 
defendant  that  the  company  was  liable  for  its  taxes,  and,  in- 
ferentially,  that  they  were  a  necessary  part  of  its  expenses; 
but  the  witness  for  the  state  was  permitted  to  give  a  result 
ftliich,  in  effect,  said  to  the  jury  that  the  taxes  could  not  be 
allowed  as  part  of  the  charges  of  operation.  He  included  as 
a  part  of  the  receipts  which  the  company  ought  to  have  earned 
the  amount  in  fares  that  would  cover  the  distance  traveled 
on  passes.     Although  these  amounts  should  be  included  in 
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determining  what  the  earnings  of  the  company  ought  to  be, 
unless  the  defendant  showed  that  the  passes  were  used  by  its 
**®  employes,  or  in  connection  with  the  business  of  the  road, 
and  if  the  company  wishes  to  be  generous  and  carry  passen- 
gers or  freight  for  less  than  schedule  rates,  the  ordinary  value 
of  the  service  rendered  would  be  allowed  in  the  estimate  of 
what  the  road  ought  to  earn,  whether  they  should  be  so  con- 
sidered was  a  question  of  law.  The  witness,  as  an  accountant, 
could  estimate  and  give  the  amounts  or  totals  of  those  or 
other  items  specified  or  classified,  and  then  it  would  be  for 
the  court  to  determine  which  of  these  should  be  considered 
by  the  jury. 

As  to  what  other  items  the  witness  included  or  rejected  in 
arriving  at  his  result  we  are  not  informed,  nor  were  the  dis- 
trict court  or  the  jury  further  enlightened.  No  doubt  many 
of  the  transactions  shown  by  the  books  were  properly  placed 
in  his  estimate;  but  whether  others  were  improperly  so, 
whether  he  allowed  items  for  expenses  that  ought  to  have 
been  rejected  or  rejected  others  that  ought  to  have 
been  allowed,  as  he  did  the  payment  by  the  company  of  the 
taxes  on  its  personal  property,  and  whether  he  classed  as  re- 
ceipts anything  that  cannot  be  legally  considered  such,  can- 
not be  ascertained  from  his  testimony  or  the  record,  be- 
cause the  items  on  which  his  result  is  based  are  not  specified. 
In  this  regard  the  testimony  of  Mr.  Hiskey  for  the  company 
is  hardly  more  satisfactory.  It  is  evident  that  his  answer 
that  the  loss  from  operation  that  year  was  $634.99  was  based 
either  upon  his  judgment  as  to  the  items  allowable  or  upon 
the  way  they  had  been  classified  in  the  books,  neither  of  which, 
as  we  have  said,  should  control  the  province  of  the  court  in 
determining  which  are  for  the  consideration  of  the  jury  when 
objection  is  made.  Notwithstanding  the  wide  discrepancy 
in  their  respective  results,  the  estimate  of  a  loss  by  the  wit- 
ness for  the  defendant  and  that  the  company  ought  to  have 
netted  over  $10,000  that  year  by  the  witness  for  the  plaintiff, 
both  may  have  been  entirely  correct  in  their  additions,  sub- 
tractions, and  balances  for  which  they  had  been  called  as  ex- 
pert accountants.  So  far  as  appears,  they  differed  only  in 
the  items  which  they  considered,  and  which  were  selected  in 
the  exercise  of  their  judgment,  instead  of  that  of  the  court. 
If  they  had  disagreed  regarding  the  result  or  balances 
■^^  from  the  same  transactions,  or  if  there  had  been  a  con- 
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flict  in  their  testimony  pertaining  to  anything  tangible,  it 
would  have  been  for  the  jury  to  determine  between  them. 
As  it  is,  the  testimony  relating  to  the  important  issue  in  the 
case  is  based  upon  the  opinion  of  one  witness  for  the  state 
and  the  different  opinion  of  a  witness  for  the  defendant,  or 
the  way  the  company  classified  its  accounts,  as  to  whether 
the  various  items  in  defendant's  books  for  that  year  were 
legally  allowable  as  receipts  or  expenses  of  operation — verily 
a  foundation  more  uncertain  and  less  stable  than  the  air 
cushion  that  supports  the  abutment  of  the  Brooklyn  Bridge. 
As  said  in  Hammersmith  v.  Avery,  18  Nev.  225,  2  Pac.  55, 
the  law  requires  a  party  to  establish  his  case  by  the  best  evi- 
dence of  which  it  is  susceptible.  It  is  the  first  entries  of 
transactions  in  day-books,  journals,  pay-rolls,  stubs,  and  books 
of  original  entry,  rather  than  the  secondary  entries,  that  make 
them  admissible;  and  subsequent  classifications  of  these  into 
expense,  ledger,  or  other  accounts  are  not  evidence  in  a 
party's  own  favor,  except  as  they  are  shown  to  be  substan- 
tiated by  the  original  entries  which  control.  If  the  witness 
had  classified  these,  and  given  the  totals  and  remainders  of 
the  different  groups,  designating  them  by  reference  to  the 
books  or  to  tabulations  which  he  had  made  from  the  books, 
the  items  from  which  he  derived  his  results  would  have  been 
apparent  and  fixed;  so  that,  if  any  of  these  were  in  doubt, 
the  court  could  determine  in  regard  to  their  relevancy,  in- 
stead of  leaving  this  judicial  function  to  the  witness.  Not 
only  was  it  error  to  permit  the  witness  to  give  his  opinion 
on  questions  of  law,  or,  which  was  equivalent,  a  result  based 
more  or  less  upon  his  judgment  in  allowing  or  rejecting 
doubtful  items,  but  it  would  have  been  improper  for  him  to 
testify  regarding  the  necessity  for  other  items  concerning 
which  there  was  no  doubt.  That  conductors,  engineers,  other 
ordinary  employes,  fuel,  and  ties  were  necessary  in  the  op- 
eration of  the  road  was  a  matter  of  common  knowledge,  con- 
cerning which  the  court  and  jury  did  not  need  the  opinion 
of  any  witness.  The  presumption  would  arise  that  any  money 
shown  by  the  company's  books  to  have  been  expended  for 
these  or  for  other  purposes  generally  connected  ^*^  with  the 
operation  of  a  railroad  were  prudently  and  economically  ex- 
pended, but  if  the  costs  for  building  a  castle  or  the  payment 
of  interest  on  bonds  were  charged  in  the  expense  account, 
no  presumption  would  arise  from  the  fact  that  they  were 
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so  charged  that  they  ought  to  be  deducted  from  the  earnings 
in  estimating  the  annual  net  income.  They  would  show  for 
themselves  the  contrary,  and  no  witness  should  be  permitted 
to  testify  that,  in  his  judgment,  they  ought  to  be  allowed  or 
rejected.  Matters  of  law  and  of  common  knowledge  are  di- 
rectly for  the  court  and  jury.  Everyone  knows  that  money 
expended  for  coal  to  generate  steam  to  propel  a  locomotive 
and  for  the  wages  of  an  engineer  is  a  legitimate  charge  in  the 
operation  of  a  railroad,  and  the  presumption  would  arise  that 
any  money  shown  by  the  books  to  have  been  put  out  for  these 
purposes  was  a  necessary  expenditure.  If  it  were  sought  to 
overthrow  this  presumption,  witnesses  possessing  special 
knowledge  or  skill  could  be  called  to  give  their  opinion  that 
the  amount  of  coal  necessary  for  propelling  trains,  or  the 
market  price  of  coal,  or  the  ordinary  wages  for  such  engi- 
neers, were  less  than  the  charges  made. 

The  books  were  not  placed  in  evidence  on  the  trial  in  the 
district  court,  but,  as  each  party  sought  to  prove  a  result 
from  them  through  the  examination  and  opinion  of  an  ex- 
pert, and  each  objected  to  the  opinion  of  the  opposing  wit- 
ness without  making  any  objection  to  the  books  themselves, 
it  is  apparent  that  their  introduction  was  waived.  Without 
consent  or  waiver,  it  would  have  been  necessary  to  lay  the 
usual  foundation  for  their  introduction  by  proving  that  they 
contained  correct  and  original  entries  of  the  transactions 
made  at  the  time  they  took  place,  or  from  permissive  memo- 
randa, before  they,  or  evidence  of  their  contents,  could  be 
received.  To  have  secured  their  introduction,  it  would  not 
have  been  necessary  to  prove  that  the  various  items  scattered 
through  day-books  or  others  of  original  entry  had  been  car- 
ried to  and  properly  classified  in  the  expense  or  other  ac- 
counts in  the  ledger,  and  such  classification  made  by  the  de- 
fendant in  its  own  behalf  was  not  supported  by  any  testimony 
as  to  its  correctness,  and  was  inadmissible,  except  so  ^^'^  far 
as  shown  to  be  relevant  by  the  transactions  or  charges  them- 
selves as  originally  entered.  The  mere  classifications  made 
by  the  defendant,  or  the  conclusion  of  witnesses  as  to  which 
items  were  properly  allowable,  were  insufficient  and  incom- 
petent to  overthrow  the  presumption  in  favor  of  the  correct- 
ness of  the  assessment  made  by  the  assessor  under  official 
oath,  and  presumably  without  interest  between  the  state  and 
the     defendant,    or    to    overthrow    the    burden    cast    upon 
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the  defendant  to  prove  its  allegation  of  ovorvnluation.  By 
the  admission  of  the  books  or  the  waiver  of  their  introduc- 
tion only  such  original  entries  as  are  material  to  the  issue 
are  to  be  considered  as  affecting  the  result.  Until  the  con- 
trary was  shown  by  proof,  there  would  be  a  presumption  that 
charges  for  anj^thing  essential  to  the  operation  of  the  road, 
such  as  coal,  ties,  and  ordinary  supplies,  and  wages  for  usual 
employes,  represented  reasonable  and  economical  expendi- 
tures. When  no  dispute  exists,  and  no  objection  is  made,  it 
may  be  convenient  to  allow  expert  accountants  to  state  the 
net  earnings  as  shown  by  the  books,  and  this  testimony  could 
stand  as  effectually  as  parol  evidence  given  of  a  conveyance 
of  real  property,  or  a  written  contract  where  no  objection  is 
made  to  the  nonintroduction  of  the  writing :  Vietti  v.  Nesbitt, 
22  Nev.  390,  41  Pac.  151 ;  Watt  v.  Nevada  C.  R.  R.  Co.,  23 
Nev.  154,  62  Am.  St.  Rep.  772,  44  Pac.  423,  46  Pac.  52.  If 
it  were  desired  to  supply  the  testimony  of  experts  as  to 
whether  certain  doubtful  items  were  necessary  for  the  oper- 
ation of  the  road,  or  were  for  betterments,  fixed  charges,  .or 
useless  expenditures,  they  should  have  been  specified,  so  that 
the  court  and  jury  could  have  properly  considered  them. 
The  witness  INIaestretti  did  not  claim  to  be  an  expert  other 
than  as  an  accountant,  but,  if  it  had  been  shown  that  he  or 
the  witness  Hiskey  were  the  most  experienced  and  eminent 
of  railroad  managers,  it  still  would  have  been  incompetent 
for  either  of  them,  whether  on  behalf  of  the  state  or  the  de- 
fendant, both  of  which  should  be  governed  by  the  same  rules 
that  apply  to  other  litigants,  to  give  their  opinions  on  mat- 
ters of  law,  which  are  for  the  court,  or  regarding  commonly 
known  facts  concerning  which  the  court  and  jury  could  de- 
termine as  well  as  they.  The  duty  of  the  ^*'*  accountant  is 
to  save  the  time  of  the  court  by  striking  totals  and  balances 
of  such  items  as  are  relevant,  but  not  to  give  his  judgment 
as  to  what  those  items  are  without  bringing  them  to  the  at- 
tention of  the  court.  Section  427  of  our  practice  act,  being 
section  3522  of  the  Nevada  Compiled  Laws,  is  specific  enougii 
to  exclude  this  opinion  testimony.  It  provides  tliat  there  shall 
be  no  evidence  of  the  contents  of  a  Avriting  otlier  than  the 
writing  itself,  except:  "First — Wlien  the  original  has  been 
lost  or  destroyed;  in  which  c.-.se  proof  of  the  loss  or  destruc- 
tion shall  first  be  made.  Second — When  the  original  is  in  the 
possession  oi*  the  party  against  whom  tlie  evidence  is  offered, 
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and  he  fails  to  produce  it  after  reasonable  notice.  Third — 
When  the  original  is  a  record  or  other  document  in  the  cus- 
tody of  a  public  officer,  or  officer  of  a  corporation.  Fourth — 
When  the  original  has  been  recorded  and  a  certified  copy  of 
the  record  is  made  evidence  by  statute.  Fifth — When  the 
original  consists  of  numerous  accounts  or  other  documents 
which  cannot  be  examined  in  court  without  great  loss  of  time 
and  the  evidence  sought  by  them  is  only  the  general  result 
of  the  whole."  The  rule  at  common  law,  or  in  states  with- 
out this  statutory  enactment,  is  the  same:  1  Greenleaf  on 
Evidence,  93 ;  Burton  v.  Driggs,  87  U.  S.  125,  22  L.  ed.  299. 
The  words  "only  the  general  result  of  the  whole"  naturally 
limit  the  answer  of  the  witness  to  the  whole  of  the  accounts 
and  vouchers  or  to  the  whole  of  particular  accounts,  tabula- 
tions, or  items  that  are  specified,  and  do  not  indicate  that  he 
may  use  his  judgment  in  rejecting  part  of  these  without  des- 
ignating them.  In  State  v.  Rhoades,  6  Nev.  352,  this  court 
held  that  it  was  proper  to  ask  an  expert  who  had  investigated 
the  accounts  in  the  state  treasurer's  office:  "What  was  the 
result  of  your  examination  as  to  the  amount  of  money  which 
should  have  been  in  the  treasury  on  the  tenth  day  of  Sep- 
tember, 1869?"  In  this  question  the  word  "should"  had 
quite  a  different  meaning  and  limitation  than  it  had  in  the 
answer  of  the  witness  Maestretti.  The  amount  that  should 
have  been  in  the  state  treasury  was  simply  the  difference 
shown  by  the  books  between  all  the  receipts  and  all  the  dis- 
bursements, and  did  not  imply  that  the  witness  was  to  exer- 
cise his  judgment  in  excluding  anything.  It  is  *^*  a  well- 
established  rule  that  the  opinions  of  experts  cannot  be  re- 
ceived in  regard  to  matters  of  inquiry  that  may  be  presumed 
to  lie  within  the  experience  and  knowledge  of  all  men  of 
average  education  moving  in  the  ordinary  walks  of  life. 
When  the  facts  can  be  placed  before  the  jury,  and  they  are 
of  such  a  nature  that  jurors  generally  are  competent  to  form 
opinions  and  draw  inferences  from  them,  then  the  opinions 
of  experts  are  not  admissible:  Rogers  on  Expert  Testimony, 
26;  Franklin  Ins.  Co.  v.  Gruver,  100  Pa.  266;  White  v. 
Ballon,  8  Allen,  408 ;  Hovey  v.  Sawyer,  5  Allen,  554 ;  Per- 
kins v.  Augusta  Banking  Co.,  10  Gray,  312,  71  Am.  Dec.  654; 
Clark  V.  Fisher,  1  Paige,  171,  19  Am.  Dec.  402;  Monroe  v. 
Lattin,  25  Kan.  361 ;  People  v.  Muller,  96  N.  Y.  408,  48  Am. 
Rep.  635;    Baltimore  R.  R.  Co.  v.  Leonhardt,  66  Md.  70,  5 
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Atl.  346 ;  State  v.  Anderson,  10  Or.  448 ;  New  England  Glass 
Co.  V.  Lovell,  7  Cush.  (Mass.)  319;  Shafter  v.  Evans,  53 
Cal.  32 ;  City  of  Chicago  v.  McGiven,  78  111.  347 ;  Naughton 
V.  Stagg,  4  Mo.  App.  271;  Cook  v.  State,  24  N.  J.  L.  843; 
Dillard  v.  State,  58  Miss.  368;  Gavisk  v.  Pacific  R.  R.  Co., 
49  Mo.  274;  Concord  Railroad  Co.  v.  Greeley,  23  N.  H.  237; 
Nashville  R.  R.  Co.  v.  Carroll,  53  Tenn.  347;  Linn  v.  Sigs- 
bee,  67  lU.  75 ;  Veerhusen  v.  Chicago  R.  R.  Co.,  53  Wis.  689, 
11  N.  W.  433 ;  16  Cyc.  852 ;  3  Wigmore  on  Evidence,  sec.  1918, 
and  cases  there  cited. 

Judge  Campbell,  in  Evans  v.  People,  12  Mich.  27,  said: 
"It  is  an  elementary  rule  that,  where  the  court  or  jury  can 
make  their  own  deductions,  they  shall  not  be  made  by  those 
testifying,"  Lord  Mansfield,  in  Carter  v.  Boehm,  3  Burr. 
1905:  "It  is  an  opinion  which,  if  rightly  formed,  could  only 
be  drawn  from  the  same  premises  from  which  the  court  and 
jury  were  to  determine  the  cause,  and  therefore  it  is  im- 
proper and  irrelevant  in  the  mouth  of  a  witness."  "It  is  a 
good  general  rule  that  a  witness  is  not  to  give  his  impres- 
sions, but  to  state  the  facts  from  which  he  received  them,  and 
thus  leave  the  jury  to  draw  their  own  conclusions;  and  wher- 
ever the  facts  can  be  stated  it  is  not  to  be  departed  from": 
Cornell  v.  Green,  10  Serg.  &  R.  4.  In  Campbell  v.  Rusch, 
9  Iowa,  337,  it  was  said:  "In  answering  this  question  the  wit- 
ness was  not  communicating  facts,  but  his  own  conclusions, 
drawn  ^'^  from  the  language  used  in  the  written  instrument. 
This  was  not  permissible.  It  was  the  special  duty  of  the  jury 
under  the  instructions  of  the  court  to  draw  conclusions,  and 
for  the  witness  to  state  facts.  The  exceptions  to  the  rule  are 
to  be  found  in  these  cases  where  a  witness  speaks  of  matters 
of  science,  trade,  and  a  few  others  of  the  same  character,  but 
they  cannot  be  extended  to  cases  like  the  present."  Again, 
in  Lime  Rock  Bank  v,  Hewitt,  50  Me.  207,  and  Lawson's  Ex- 
pert and  Opinion  Evidence,  166:  "It  was  wholly  inadmissi- 
ble for  the  witness  to  state  his  inferences  and  presumptions 
arising  from  what  appeared  upon  the  books.  By  the  well- 
established  rules  of  law  these  were  for  the  jury." 

The  exception  to  the  rule  as  provided  by  the  statute  and 
the  decision  lies  in  allowing  the  accountant  to  state  the  re- 
sult of  arithmetical  calculations  that  could  be  made  by  the 
court.  When  accounts  are  numerous,  the  convenience  and 
expedition  of  trials  demand  the  admission  of  the  testimony 
Am.   St.  Kep.,  Vol.   113—54 
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of  competent  witnesses  who  have  perused  the  entire  mass 
and  will  state  summarily  the  net  result.  Regarding  this  there 
is  a  collation  of  decisions  in  2  Wigmore  on  Evidence,  section 
1230.  In  Adams  v.  Board,  37  Fla.  266,  20  South.  266,  it  was 
said:  "The  witness  in  answer  to  the  question  detailed  at 
length  divers  facts  that  he  asserted  to  be  shown  by  the  rec- 
ords examined  by  him.  There  was  no  error  in  excluding 
this  evidence.  The  contents  of  records  cannot  be  shown  by 
parol  where  the  record  itself  is  extant  and  accessible."  In 
State  V.  Brady,  100  Iowa,  191,  62  Am.  St.  Rep.  560,  69  N. 
W.  290,  36  L.  R.  A.  693,  a  tabulated  statement  prepared  by 
an  agent  of  railroad  companies  from  the  records  showing 
the  sales  of  tickets  at  a  station  during  the  year  was  held  to 
have  been  properly  admitted. 

It  was  shown  on  the  trial  that  an  offer  of  $200,000  for  the 
road  had  been  made  to  the  general  manager  in  1900  by  resi- 
dents of  Austin,  or  that  he  was  asked  whether  the  company 
would  sell  it  for  that  amount.  The  witnesses  who  testified 
that  they  made  the  offer  did  not  have  that  amount  of  money, 
and  did  not  make  it  with  any  ability  or  expectation  of  buy- 
ing the  road  for  themselves,  but  pursuant  to  a  statement 
made  by  a  man  named  J.  F.  Mitchell,  who  was  not  present 
^^"^  nor  called  as  a  witness,  but  who  had  previously  said  to 
J.  A.  Miller  that  "he  had  parties — good,  responsible  parties — 
to  take  it  at  $200,000."  There  was  no  proof  that  Mitchell  or 
the  others  to  whom  he  referred  had  this  amount  of  money, 
or  were  able  to  buy  the  road,  nor  that  they  knew  an3i;hing 
regarding  its  value,  nor  that  the  general  manager  or  anyone 
with  authority  in  reply  to  the  offer  said  anything  in  the  na- 
ture of  a  declaration  against  interest.  Objection  and  excep- 
tion were  made  to  testimony  of  the  offer  on  the  ground  that 
it  "did  not  tend  to  prove  the  value  in  1901."  Counsel  for 
the  state  suggested  that  the  exception  is  too  narrow.  It  may 
have  been  intended  to  object  only  for  the  reason  that  the 
offer  was  made  in  1900,  instead  of  1901 ;  but  it  is  stated  more 
broadly  as  not  tending  to  prove  the  value  of  the  road  in  the 
latter  year,  the  one  in  which  it  was  essential  to  determine 
the  valuation  as  a  basis  for  the  taxes  sought  to  be  recovered. 
If  the  offer  were  sufficient  to  prove  the  value  of  the  road  in 
1900,  in  the  absence  of  any  contrary  testimony  that  value 
would  be  presumed  to  continue  during  1901.  However,  we 
believe  that  under  the  circumstances  shown  the  offer  was  not 
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sufficient  to  show  the  value  in  1901,  or  at  any  other  time,  and 
that  the  objection  ought  to  have  been  sustained.  In  Ham- 
mersmith V.  Avery,  18  Nev.  225,  2  Pac.  55,  it  was  said:  "The 
evidence  of  the  plaintiff  as  to  the  offer  made  him  for  the 
property  should  have  been  rejected,  because,  among  other 
reasons,  the  person  making  the  offer  may  not  have  known 
the  value  of  the  property";  and,  quoting  from  Fowler  v. 
Commissioners,  6  Allen,  92:  "The  value  of  an  offer  depends 
upon  too  many  considerations. to  allow  it  to  be  used  as  a  test 
of  the  worth  of  property. ' '  We  do  not  wish  to  be  understood 
as  holding  that  cases  may  not  arise  in  which  it  is  permissible 
to  prove  an  offer,  or  the  declarations  of  a  party  in  interest 
or  authority  in  reply  to  one;  but  when,  as  here,  it  is  not 
shown  that  persons  who  made  them  had  the  means  to  meet 
them,  or  knowledge  of  the  value  of  the  property,  we  see  no 
principle  upon  which  they  may  be  considered  admissible: 
Sharp  v.  United  States,  191  U.  S.  341,  24  Sup.  Ct.  Rep.  114, 
48  L.  ed.,  211. 

The  district  court  erred  in  refusing  defendant's  instruction 
***  No.  7,  following:  "You  are  instructed  that  in  ascertain- 
ing the  net  income,  if  any,  of  the  Nevada  Central  Railroad, 
for  the  year  1901,  or  the  net  loss,  if  any,  you  should  add  any 
taxes  actually  paid  by  the  company  for  that  year  to  the 
other  necessary  expenditures  of  the  road  and  deduct  the  same 
from  the  receipts  of  the  road  for  that  year;  and  in  order  to 
determine  whether  there  will  be  any  net  income  whatsoever, 
or  to  determine  the  loss  from  operation  of  the  road,  if  a  loss 
is  shown,  you  must  consider  and  deduct  from  the  receipts 
of  the  road  for  1901  such  an  amount  for  the  taxes  for  1901 
as  you  agree  ought  to  be  paid  by  the  railroad  company  upon 
the  property  described  in  the  complaint,  which,  in  brief,  con- 
sists of  ninety-three  miles  of  main  railroad  track  and  two 
miles  of  sidetrack."  It  was  held  in  State  v.  Virginia  etc. 
R.  R.  Co.,  23  Nev.  283,  46  Pac.  723,  35  L.  R.  A.  759,  that  in 
determining  the  annual  net  income  of  a  railroad  the  taxes 
should  be  deducted  as  a  part  of  the  expenses  of  operation : 
State  V.  Nevada  C.  R.  R.  Co.,  26  Nev.  357,  68  Pac.  294,  69  Pac. 
1042.  In  compliance  with  this  rule,  the  instruction  ought  to 
have  been  given.  But  in  determining  the  value  of  the  road 
on  the  basis  of  its  earning  capacity  capitalized  at  current 
rates  of  interest,  it  should  be  given  the  benefit  of  the  payment 
of  its  taxes  only  once,  so  that  in  ascertaining  what  the  cur- 
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rent  rates  of  interest  are  the  net  yield  on  other  investments 
after  the  payment  of  taxes  on  them  should  be  taken  as  a 
guide.  For  instance,  there  was  proof  on  the  trial  that  six 
per  cent  or  eight  per  cent  was  paid  on  mortgages  in  Lander 
county.  If  the  tax  on  these  was  paid  by  the  mortgagee,  and 
not  by  the  mortgagor,  they  would  be  properly  deducted  from 
the  interest  rate  in  arriving  at  the  net  yield  of  the  investment 
and  the  true  earning  value  of  the  money  placed  in  such  mort- 
gages. It  could  be  shown  whether  the  income  from  invest- 
ments other  than  government  bonds,  which  command  a  lower 
rate  by  reason  of  exemption  from  taxation,  would  be  reduced 
by  the  usual  tax  rate. 

Exception  was  taken  to  the  evidence  introduced  on  behalf 
of  the  state  that  the  articles  of  incorporation  of  the  Nevada 
Central  Railroad  Company  provided  for  seven  thousand  five 
hundred  shares  of  stock  of  a  par  value  of  $100  a  share,  and 
that  the  company  ^^®  had  made  a  mortgage  in  1888  for 
$750,000  on  all  its  property  to  the  Central  Trust  Company 
of  New  York,  and  that  Lander  county  in  1879  issued  $200,000 
in  bonds  to  aid  the  building  of  the  road.  As  said  before,  a 
railroad  is  different  from  ordinary  property  having  a  mar- 
ket value,  and  its  cost  may  be  shown.  Under  the  circum- 
stances the  giving  of  the  mortgage  was  in  the  nature  of  an 
admission  that  the  property  was  worth  the  amount  of  the 
loan,  and  the  value  of  the  corporate  shares  and  the  amount 
of  the  bonds  issued  by  the  county  to  aid  in  the  construction 
of  the  road  had  a  tendency  to  show  that  these  sums  were  a 
part  of  its  cost,  for  the  same  presumption  would  attach  that 
these  moneys  were  economically  used  in  its  construction  that 
prevails  in  regard  to  its  operation.  Presumably  its  cost  is  its 
value  until  the  time  a  lesser  or  different  value  is  shown.  The 
presumption  that  the  road  is  worth  its  cost  continues  until 
it  is  shown  that  it  is  less  by  reason  of  insuflBcient  earning 
capacity  to  pay  net  current  rates  of  interest  on  its  cost,  or 
from  other  causes. 

Defendant  further  contends  that  the  levy  of  one  dollar  and 
fifty-seven  cents  for  county  purposes  on  each  $100  of  valua- 
tion made  the  whole  levy  void  under  the  following  provision 
of  the  revenue  act:  "The  board  of  county  commissioners  in 
each  county  of  this  state  are  hereby  authorized  and  empow- 
ered to  levy  annually,  on  or  before  the  first  Monday  in  March, 
an  ad  valorem  tax  for  county  purposes  not  exceeding  the 
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sum  of  two  dollars  on  each  one  hundred  dollars'  value  of  tax- 
able property  in  the  county  and  such  special  taxes  as  may 
be  authorized  and  required  by  law;  provided,  the  total  tax 
levy  in  any  one  year  for  all  purposes  shall  not  exceed  five 
dollars  on  each  one  hundred  dollars'  value  of  taxable  property 
in  any  county  or  part  thereof;  provided,  no  levy  in  excess 
of  one  dollar  and  fifty  cents  on  each  one  hundred  dollars' 
value  of  taxable  property  therein  shall  be  so  levied  in  any 
county  of  this  state  for  county  purposes  unless  the  county  is 
indebted  for  liabilities  contracted  prior  to  January  1st  next 
preceding  the  making  thereof  and  not  bonded  or  funded." 
It  was  not  shown  that  the  county  was  not  indebted  for  liabil- 
ities contracted  prior  to  1901,  and  the  presumption  is  in  fa- 
vor of  official  action  and  the  levy.  This  makes  it  unnecessary 
to  ^^®  determine  whether  such  levy  would  have  been  invalid 
if  it  had  been  shown  that  no  such  prior  indebtedness  existed. 

The  defendant  sought  to  have  their  witness  Hiskey  state 
the  amount  of  the  receipts  and  earnings  of  the  road  for  the 
previous  ten  years,  as  shown  by  the  balances  standing  on  the 
books.  The  testimony  was  properly  excluded,  because  the 
witness  had  not  made  the  computations,  and  did  not  know 
whether  they  were  correct,  or  what  items  they  included,  and 
did  not  bring  them  under  the  rule  we  have  hereinbefore 
stated. 

When  the  case  is  tried  again,  the  court  can  determine 
whether  there  is  evidence  to  cover  or  warrant  the  modifica- 
tion to  instruction  No.  5.  We  have  examined  the  other  speci- 
fications treated  in  the  elaborate  and  interesting  briefs,  but 
find  no  error  in  regard  to  them. 

The  cause  is  remanded  for  a  new  trial. 


The  Value  of  Bailroad  Property  for  purposes  of  taxation  is  to  be 
determined  largely  by  reference  to  present  and  prospective  profits, 
and  not  alone  by  the  cost  of  construction:  Cincinnati  ISouthen  Kv.  v. 
Gucnther,  19  Fed.  395;  People  v.  Pond,  13  Abb.  N.  C.  1;  People  v, 
Keator,  67  How.  Pr.  277;  People  v.  llicks,  40  Ilun,  598.  In  ascertain- 
ing tlie  present  value  of  railroad  for  purposes  of  taxation,  it  is  said 
in  8tate  v.  Illinois  Cent.  K.  R.  Co.,  27  111.  64,  79  Am.  Dec.  396,  an 
important  element  is  the  amount  of  net  profits,  if  the  property  is 
devoted  to  the  use  for  which  it  was  designed,  and  is  in  a  condition 
to  produce  its  maximum  income;  but  in  connection  with  this,  there 
should  be  considered  what  prudent  men  would  give  for  the  property 
as  a  permanent  investment  with  a  view  to  present  and  future  income. 
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BELL  V.  DISTRICT  COURT. 

•  [28  Nev.  280,  81  Pac.  875.] 

WEIT  OP  PEOHIBITION  is  an  Extraordinary  Remedy,  and 
should  be  issued  only  in  cases  of  extreme  necessity,  and  not  until  it 
appears  that  the  petitioner  has  applied  to  the  inferior  tribunal  for 
relief,     (p.  857.) 

PEOHIBITION — ^Remedy  by  AppeaL — ^Prohibition  does  not 
lie  for  grievances  which  may  be  redressed,  in  the  ordinary  course  of 
judicial  proceedings,  by  appeal,     (p.  857.) 

THE  WRIT  OF  PROHIBITION  is  not  a  Writ  of  Right,  but 
one  of  sound  judicial  discretion,  to  be  issued  or  refused  according  to 
the  facts  and  circumstances  of  each  particular  case.     (p.  857.) 

WRITS  OF  PROHIBITION,  Uke  All  Other  Prerogative  Writs, 
are  to  be  Used  with  Caution  and  Forbearance,  for  the  furtherance  of 
justice,  and  the  securing  of  order  and  regularity  in  judicial  proceed- 
ings in  cases  where  none  of  the  ordinary  remedies  provided  by  law 
are  applicable,     (p.  857.) 

WRIT  OF  PROHIBITION— When  Granted. — The  writ  of  pro- 
hibition should  not  be  granted,  except  in  cases  of  usurpation  or  abuse 
of  power,  and  not  then  unless  the  other  remedies  provided  by  law 
are  inadequate  to  afford  full  relief.  If  the  inferior  court  has  juris- 
diction of  the  subject  matter  of  the  controversy,  and  only  errs  in 
the  exercise  of  its  jurisdiction,  this  will  not  justify  a  resort  to  the 
extraordinary  remedy  by  prohibition,     (pp.  857,  858.) 

WRIT  OF  PROHIBITION — Constitutional  Law. — If  persons 
are  sought  to  be  removed  from  office  for  malfeasance  under  a  statute 
authorizing  the  filing  of  a  complaint  by  a  private  individual,  the 
hearing  of  the  matter  by  summary  proceedings,  and  also  providing 
that,  if  an  appeal  is  taken  from  an  order  of  removal,  the  officer 
removed  shall  not  occupy  the  office  pending  the  appeal,  and  it  is 
claimed  that  such  statute  is  unconstitutional,  the  petitioners'  remedy 
by  appeal  is  not  adequate,  and  they  are  entitled  to  a  determination 
of  the  constitutionality  of  the  statute  on  a  writ  of  prohibition  to 
restrain  the  further  prosecution  of  the  removal  proceedings  against 
them.     (pp.  858,  859.) 

CONSTITUTIONAL  LAW— Title  of  Act.— A  statute  entitled 
"An  act  relating  to  elections,"  and  providing  for  the  removal  of 
officers  for  malfeasance  by  summary  proceedings  on  complaint  of  a 
private  individual,  is  in  violation  of  a  constitutional  provision  requir- 
ing each  law  to  embrace  but  one  subject,  and  matter  properly  con- 
nected therewith,  which  shall  be  briefly  expressed  in  its  title,  since 
such  removals  from  office  have  no  proper  connection  with  the  subject 
of  elections,     (p.  861.) 

P.  M.  Bowler,  Jr.,  for  the  petitioners. 

G.  S.  Green,  for  the  respondent. 

^*  NORCROSS,  J.  This  is  an  original  proceeding  to  ob- 
tain a  writ  of  prohibition  restraining  and  prohibiting  re- 
spondent, the  district  court  above  named,  and  Honorable  M. 
A..  Murphy,  judge  thereof,  from  further  proceeding,  other 
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than  to  make  an  order  of  dismissal,  in  a  certain  action  in  said 
court  pending,  entitled  "A.  Summerfield,  Complainant,  v. 
"William  Bell,  J.  E.  Davidson,  and  James  Russell,  Defendants. 
Accusation."  The  issuance  of  the  writ  is  demanded  upon 
the  grounds:  1.  "That  said  court  has  no  jurisdiction  of  the 
parties,  or  the  subject  of  said  action";  2.  "That  said  court 
has  no  jurisdiction  of  the  parties,  or  of  the  subject  of  said 
action  in  the  manner  and  form  therein  assumed  to  be  exer- 
cised by  said  court." 

The  defendants  in  said  action,  petitioners  herein,  are  regu- 
larly elected,  qualified,  and  acting  officers  of  the  said  county 
of  Esmeralda,  as  follows:  The  said  William  Bell  and  James 
Russell  are  the  justice  of  the  peace  and  constable,  respectively, 
of  Goldfield  township,  and  the  said  J.  E.  Davidson  is  the 
district  attorney  of  the  county.  The  action  sought  to  be  pro- 
hibited by  this  proceeding  was  instituted  by  the  complainant, 
A.  Summerfield,  a  citizen  and  taxpayer  of  said  county,  for 
the  purpose  of  removing  said  petitioners  from  office  for  al- 
leged malfeasance.  The  proceeding  was  brought  under  the 
provisions  of  sections  59  to  62  of  an  act  entitled  "An  act 
relating  to  elections,"  approved  March  12,  1873  (Stats.  1873, 
p.  209,  c.  121;  Comp.  Laws,  1642-1645),  which  sections  read 
as  follows : 

"Sec.  59.  If  any  person  now  holding  or  who  shall  here- 
after *®^  hold  any  office  in  this  state,  who  shall  refuse  or  ne- 
glect to  perform  any  official  act  in  the  manner  and  form  as 
now  prescribed  by  law,  or  who  shall  be  guilty  of  any  mal- 
practice or  malfeasance  in  office,  shall  be  removed  therefrom 
as  herein  prescribed. 

"Sec.  60.  Whenever  any  complaint  in  writing,  duly  veri- 
fied by  the  oath  of  any  complainant,  shall  be  presented  to  the 
district  court,  alleging  that  any  officer  within  the  jurisdiction 
of  said  court  has  been  guilty  of  charging  and  collet'ting  any 
illegal  fees  for  services  rendered  or  to  be  rendered  in  his 
office,  or  has  refused  or  neglected  to  perform  the  official  duties 
pertaining  to  his  office  as  prescribed  by  law,  or  has  been 
guilty  of  any  malpractice  or  malfeasance  in  office,  it  shall  be 
the  duty  of  the  court  to  cite  the  party  charged  to  appear  be- 
fore him  on  a  certain  day,  not  more  than  ten  nor  less  than 
five  days  from  the  time  when  said  complaint  shall  be  pre- 
sented, and  on  that  day,  or  some  subsequent  day  not  more 
than  twenty  days  from  that  on  which  said  complaint  is  pre- 
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sented,  shall  proceed  to  hear,  in  a  summary  manner,  the  com- 
plaint and  evidence  offered  by  the  party  complained  of,  and 
if,  on  such  hearing,  it  shall  appear  that  the  charge  or  charges 
of  said  complaint  are  sustained,  the  court  shall  enter  a  de- 
cree that  said  party  complained  of  shall  be  deprived  of  hii 
office,  and  shall  enter  a  judgment  for  five  hundred  dollars  in 
favor  of  the  complainant  and  such  costs  as  are  allowed  in 
civil  cases. 

"Sec.  61.  It  shall  be  the  duty  of  the  clerk  of  the  court  in 
which  such  proceedings  are  had  to  transmit,  within  three 
days  thereafter,  to  the  governor  of  the  state,  or  board  of 
county  commissioners  (as  the  case  may  be)  of  the  proper 
county,  a  copy  of  any  decree  or  judgment  declaring  any  offi- 
cer deprived  of  any  office  under  this  act;  and  it  shall  be  the 
duty  of  the  governor  or  such  board  of  county  commissioners 
(as  the  case  may  be)  to  appoint  some  person  to  fill  said  office 
until  a  successor  shall  be  selected  or  appointed  and  qualified; 
and  it  shall  be  the  duty  of  the  person  so  appointed  to  give  such 
bond  and  security  as  are  prescribed  by  law  and  pertaining  to 
such  office. 

"Sec.  62.  In  case  judgment  of  the  district  court,  as  herein 
*®^  provided,  shall  be  against  the  officer  complained  of,  and 
an  appeal  taken  from  the  judgment  so  rendered,  the  officer  so 
appealing  shall  not  hold  the  office  during  the  pending  of  such 
appeal ;  but  such  office  shall  be  filled  as  in  case  of  a  vacancy. ' ' 

It  is  contended  by  petitioners  that  the  foregoing  sections 
of  the  act,  under  which  the  said  proceedings  were  instituted, 
are  violative  of  the  state  constitution,  and  hence  void,  and 
that  therefore  the  court  had  no  jurisdiction  in  the  premises. 
Upon  the  other  hand,  counsel  for  respondent  takes  the  posi- 
tion that  prohibition  is  not  an  appropriate  remedy  to  deter- 
mine the  constitutionality  of  an  act  or  provisions  thereof,  and 
that  therefore  this  proceeding  should  be  dismissed,  without 
passing  upon  the  merits  of  the  legal  questions  presented. 
Unquestionably  this  proceeding  would  be  improper,  if  peti- 
tioners have  a  plain,  speedy,  and  adequate  remedy  in  the  ordi- 
nary course  of  law;  but  no  authorities  are  cited  by  counsel 
that  go  so  far  as  to  hold  that  an  appellate  court  will  refuse 
to  grant  relief  by  prohibition  simply  because  to  do  so  would 
necessitate  the  passing  upon  a  constitutional  question. 

In  the  case  of  Walcott  v.  Wells,  21  Nev.  47,  37  Am.  St. 
Rep.  478,  24  Pac.  367,  9  L.  R.  A.  59,  which  was  a  proceeding  in 
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prohibition,  it  is  manifest  from  the  majority  opinion  of  the 
court  that  a  constitutional  question  would  have  been  passed 
upon  if  necessary  to  a  determination  of  the  case,  while  the 
dissenting  opinion  of  Belknap,  J.,  was  predicated  upon  his 
view  of  the  unconstitutionality  of  the  act  therein  brought  in 
question. 

The  case  of  Ex  parte  Roundtree,  51  Ala.  42,  referred  to  in 
the  Walcott-Wells  case,  was  a  proceeding  wherein  a  writ  of 
prohibition  was  issued  to  the  judge  of  the  fourth  judicial 
circuit  of  Alabama  to  prohibit  him  from  proceeding  in  a 
case  in  the  law  and  equity  court  of  Morgan  county ;  the  issu- 
ance of  the  writ  being  based  upon  the  unconstitutionality  of 
the  act  creating  the  court. 

Among  other  cases  in  which  the  constitutionality  of  stat- 
utes have  been  passed  upon  in  proceedings  in  prohibition  may 
be  cited  the  following:  Levy  v.  Superior  Court,  105  Cal.  600, 
38  Pac.  965,  29  L.  R.  A.  811;  Connecticut  River  R.  Co.  v. 
2»4  Franklin  Co.,  127  Mass.  50,  34  Am.  Rep.  338 ;  Mclnerney 
V.  City  of  Denver,  17  Colo.  302,  29  Pac.  516 ;  Sweet  v.  Hul- 
bert,  51  Barb.  (N.  Y.)  312. 

In  the  case  of  Walcott  v.  Wells,  this  court  said:  "The 
writ  of  prohibition  is  an  extraordinary  remedy,  and  should 
be  issued  only  in  cases  of  extreme  necessity.  Before  it  should 
issue,  it  must  appear  that  the  petitioner  has  applied  to  the 
inferior  tribunal  for  relief.  The  object  of  the  writ  is  to  re- 
strain inferior  courts  from  acting  without  authority  of  law 
in  cases  where  wrong,  damage  and  injustice  are  likely  to  fol- 
low from  such  action.  It  does  not  lie  for  grievances  which 
may  be  redressed,  in  the  ordinary  course  of  judicial  proceed- 
ings, by  appeal.  It  is  not  a  writ  of  right,  but  one  of  sound 
judicial  discretion,  to  be  issued  or  refused  according  to  the 
facts  and  circumstances  of  each  particular  case.  Like  all 
other  prerogative  writs,  it  is  to  be  used  with  caution  and  for- 
bearance, for  the  furtherance  of  justice,  and  securing  order 
and  regularity  in  judicial  proceedings  in  cases  where  none  of 
the  ordinary  remedies  provided  by  law  are  applicable.  The 
writ  should  not  be  granted,  except  in  cases  of  usurpation  or 
abuse  of  power,  and  not  then,  unless  the  other  remedies  pro- 
vided by  law  are  inadecjuate  to  afford  full  relief.  If  the 
inferior  court  has  jurisdiction  of  the  subject  matter  of  the 
controversy,  and  only  errs  in  the  exercise  of  its  jurisdiction, 
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this  will  not  justify  a  resort  to  the  extraordinary  remedy  by 
prohibition. ' ' 

It  appears  from  the  petition  herein  that  petitioners  applied 
to  the  lower  court  for  relief,  and  that  the  questions  herein 
presented  were  urged  upon  that  court  upon  motions  to  quash 
and  to  dismiss  the  proceedings.  If  the  proceedings  in  the 
lower  court  would  be  void  because  of  the  unconstitutionality 
of  the  sections  of  the  act  under  which  it  is  instituted,  I  think 
it  is  a  case  for  the  proper  interference  of  this  court  by  pro- 
hibition, unless  it  appear  that  there  is  another  plain,  speedy 
and  adequate  remedy.  If  decision  is  rendered  against  peti- 
tioners in  the  proceeding  in  the  lower  court,  a  decree  is 
entered  removing  them  from  office,  and  judgment  for  five  hun- 
dred dollars  in  favor  of  the  complainant  may  be  imposed,  as 
well  as  costs,  as  in  civil  cases.  If  appeal  is  taken  from  such 
judgment,  no  ^^'^  matter  how  meritorious  the  appeal  may  be, 
there  is  no  way  by  which  the  judgment,  at  least  so  far  as  the 
decree  of  removal  is  concerned,  may  be  stayed  pending  the 
appeal;  for  the  statute  particularly  provides  that  an  appel- 
lant "shall  not  hold  the  office  during  the  pending  of  such 
appeal."  Petitioners  are  charged  with  gross  misconduct — 
acts  which  are  cognizable  as  crimes  and  punishable  as  such; 
in  fact,  malfeasance  in  office  itself  has  all  the  attributes  of 
crime.  These  accusations,  grave  as  they  are,  are  not,  under 
the  sections  quoted,  required  to  be  made  under  the  solemnity 
of  an  investigation  of  a  grand  jury  and  presented  by  a  body 
of  that  character,  but  may  rest  upon  the  accusation  of  "any 
complainant."  After  summary  hearing  and  a  judgment  and 
decree  which  may  impose  a  great  financial  hardship,  the  ac- 
cused is  deprived  of  holding  office  and  of  receiving  its  emol- 
uments pending  the  appeal,  and  the  duties  of  the  office  are 
performed  and  the  salary  enjoyed  by  another  person  ap- 
pointed as  in  the  act  provided.  Not  only  this,  but  in  a  case 
like  that  of  the  district  attorney,  his  appointed  successor  may 
become  his  legal  prosecutor. 

If  the  entire  proceedings  are  without  authority  in  law,  and 
void  because  of  the  unconstitutionality  of  the  sections  of  the 
act  providing  for  this  code  of  procedure,  certainly  the  rem- 
edy to  be  obtained  by  the  slow  process  of  appeal,  which  could 
only  follow  a  vain,  fruitless,  and  perhaps  expensive,  trial, 
could  not  be  considered  an  adequate  remedy.  But  more  in- 
jurious to  the  defendant  than  loss  of  office  and  money  would 
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be  the  obloquy  fastened  upon  him  by  such  a  decree,  which 
an  appeal  in  such  a  case  could  not  remedy.  It  is  hard  to 
conceive  of  a  greater  legal  wrong  which  might  be  imposed 
upon  a  person  charged  with  a  grave  and  serious  offense  than 
to  compel  him  to  undergo  trial  by  a  court  or  under  a  pro- 
cedure wholly  void  in  law.  Even  if  guilty,  his  conviction 
would  not  be  a  bar  to  further  trial  before  a  competent  court 
and  under  a  lawful  proceeding.  If  innocent,  he  would  be 
subject  to  possible  conviction,  against  which  he  never  could 
obtain  adequate  relief;  for  if  the  lower  court  had  no  juris- 
diction to  consider  the  merits  of  the  case,  the  appellate  court 
would  not,  and  all  that  could  properly  be  accomplished  *®*  by 
an  appeal  in  such  a  case  would  be  a  dismissal  of  the  cause, 
with  no  opportunity  for  a  new  trial,  or  a  further  chance  to 
overcome  the  effect  of  the  wrongful  conviction.  For  cases  of 
this  character,  no  other  remedy  could  be  adequate,  and  reason 
and  justice  dictate  the  restraining  of  such  a  trial  by  writ  of 
prohibition:  Bruner  v,  Superior  Court,  92  Cal.  239,  28  Pac. 
341 ;  People  v.  Spiers,  4  Utah,  385,  10  Pac.  609,  11  Pac.  509. 

Are  the  sections  of  the  "act  relating  to  elections"  under 
which  the  proceeding  was  instituted  unconstitutional?  It  is 
urged  by  counsel  for  petitioners  that  they  are  in  several  par- 
ticulars, and  the  following  specifications  are  made  wherein 
the  organic  act  of  the  state  is  declared  to  be  violated:  The 
subject  of  the  sections  in  question  is  not  mentioned  in  the 
title  of  the  act,  and  has  no  proper  connection  with  the  sub- 
ject that  is  mentioned,  "elections,"  but,  upon  the  contrary, 
is  foreign  thereto,  in  violation  of  article  4,  section  17 ;  that 
the  proceeding,  in  reality  being  a  prosecution  criminal  in 
its  nature,  can  only  be  prosecuted  in  the  name  of  and  by  the 
authority  of  the  state,  and  the  authorization  of  a  prosecution 
in  the  name  of  an  individual  is  violative  of  article  6,  section 
13 ;  that  the  authorizing  of  such  a  proceeding  otherwise  than 
upon  presentment  or  indictment  of  a  grand  jury  is  violative 
of  article  1,  section  8 ;  that  the  provision  requiring  a  sum- 
mary proceeding  deprives  the  accused  of  the  right  of  trial 
by  jury,  in  violation  of  article  1,  section  3. 

All  of  the  constitutional  questions  specified  have  been  very 
ably  presented  by  counsel,  but  I  shall  onlj^  discuss  the  first 
mentioned,  for  I  deem  it  clearly  decisive  of  the  case,  making 
it  unnecessary  to  pass  upon  the  other  interesting  questions 
submitted. 
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The  purpose  of  section  17  of  article  4  of  the  state  consti- 
tution, which  provides  that  "each  law  enacted  by  the  legis- 
lature shall  embrace  but  one  subject,  and  matter  properly 
connected  therewith,  which  subject  shall  be  briefly  expressed 
in  the  title,"  etc.,  has  been  so  frequently  considered  by  this 
court  and  so  well  settled  that  it  would  accomplish  no  useful 
purpose  to  enter  upon  a  further  discussion  of  a  matter  so 
thoroughly  covered  by  former  opinions.  As  was  said  in  the 
»»''  case  of  State  v.  Stone,  24  Nev.  308,  53  Pac.  497,  "that  a 
compliance  with  this  provision  of  the  constitution  is  essential 
to  the  validity  of  every  law  enacted  by  the  legislature  has 
been  so  often  decided  by  this  court  that  it  is  not  worth  while 
to  cite  the  cases."  The  subject  of  the  act  in  question  is 
"elections."  Its  purpose  and  object  is  the  orderly  electing 
of  public  officials  by  the  qualified  voters  of  the  state.  The 
trial  of  an  officer,  after  he  has  been  so  elected,  for  malfeas- 
ance in  office,  his  removal,  and  the  appointment  of  his  suc- 
cessor because  of  such  removal,  has  no  proper  connection 
whatever  with  the  subject  of  elections.  But  counsel  for  re- 
spondent says:  "Sections  59  and  60  are  no  more  'incongru- 
ous' to  the  title  of  the  act  than  sections  52  to  57,  inclusive, 
and  they  have  been  the  settled  law  of  this  state  for  many 
years."  Sections  52  to  57,  inclusive,  relate  to  contests  for 
members  of  the  legislature.  A  comparison  of  sections  59  to 
62,  inclusive,  with  sections  52  to  57,  inclusive,  of  the  act  in 
question,  only  serves  to  show  more  clearly  the  distinction 
between  what  matters  have  a  proper  connection  with  th« 
general  subject  of  the  act  and  what  have  not.  It  is  manifest 
that  the  purpose  of  an  election  contest  is  to  determine  who 
has  been  legally  elected  in  case  of  controversy.  Such  contest 
necessarily  relates  to  the  election.  Its  ultimate  object  is  to 
determine  which  of  the  contesting  parties  has  been  duly 
elected.  While  it  may  result  in  determining  that  the  person 
holding  the  office  has  not  been  elected  thereto  and  should  be 
ousted  therefrom,  and  that  the  contestant,  or  person  for  whom 
the  contest  is  instituted,  should  be  invested  with  the  office, 
such  ouster  upon  the  one  hand  and  investiture  upon  the  other 
is  based  primarily  upon  the  true  result  of  the  election.  The 
removal  of  an  officer  for  malfeasance  in  office  has  no  neces- 
sary relationship  to  the  question  of  his  election.  Probably 
in  the  great  majority  of  cases  the  malfeasance  in  office,  like 
the  malfeasance  charged  against  petitioners,  has  not  even  the 


Aug.  1905.]  Bell  v.  District  Court.  861 

remotest  relationship  to  the  election  of  the  officer.  If  the 
office  is  an  elective  one,  the  election  at  which  the  officer 
became  entitled  to  hold  the  office  is  a  thing  of  the  past  be- 
fore the  malfeasance  is  committed.  An  officer  appointed  to 
fill  a  vacancy  existing  in  an  elective  office  may  as  readily 
*®®  commit  a  malfeasance  in  office  as  he  could  had  he  been 
elected  to  the  office,  and  so  an  officer  holding  an  office  that 
is  only  appointive  may  be  just  as  liable  to  commit  such  an 
offense.  The  object  of  legislation  like  that  attempted  to  be 
accomplished  by  the  sections  of  the  "act  relating  to  elec- 
tions," herein  in  question,  is  to  protect  the  public  from  cor- 
rupt and  neglectful  officials  by  removing  them  from  office : 
Thurston  v.  Clark,  107  Cal.  285,  40  Pac.  435;  Pouting  v. 
Isaman,  7  Idaho,  283,  62  Pac.  680.  That  this  purpose  has  no 
proper  relationship  to  that  of  elections  is  too  clearly  manifest 
to  require  any  extended  discussion. 

Counsel  for  respondent  argues,  however,  that  by  reason  of 
the  provisions  of  section  4  of  article  7  of  the  state  consti- 
tution, the  legislature  has  power  to  enact  legislation  for  re- 
moval of  officers  guilty  of  malfeasance  or  nonfeasance  in  office 
in  whatever  manner  it  sees  fit,  and  that  therefore  the  sec- 
tions of  the  "act  relating  to  elections,"  herein  in  question, 
having  been  enacted  in  pursuance  of  this  provision  of  the  con- 
stitution, are  valid.  The  constitutional  provision  referred 
to  is  as  follows:  "Provision  shall  be  made  by  law  for  the 
removal  from  office  of  any  civil  officer,  other  than  those  in 
this  article  previously  specified,  for  malfeasance  or  nonfeas- 
ance in  the  performance  of  his  duties."  While  the  framers 
of  the  constitution  recognized  the  importance  of  specifying 
in  the  organic  law  of  the  state  a  provision  requiring  the  legis- 
lature to  enact  laws  for  the  removal  of  all  officers  guilty  of 
malfeasance  or  nonfeasance  in  office,  other  than  those  whose 
removal  was  specified  in  the  constitution  to  be  accomplished 
by  impeachment,  it  was  never  intended  that  such  law  or  laws 
could  be  enacted  differently  from  the  method  prescribed  for 
the  enactment  of  laws  generally.  Under  the  constitutional 
provision  mentioned,  the  legislature  is  free  to  provide  what- 
ever proceedings  for  the  removal  of  guilty  public  officers  it 
deems  most  advantageous  for  the  public  good,  so  long  as  it 
does  not  in  such  enactment  violate  other  constitutional  pro- 
visions. There  is  nothing  in  the  constitution  itself  indicat- 
ing any  other  purpose,  and  reason  does  not  dictate  why  there 
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should  be  any  exception  in  the  case  of  this  character  of  a 
law. 

While  the  conclusion  reached  is  that  the  sections  of  the 
act  ^*®®  under  which  the  proceedings  sought  to  be  prohibited 
were  instituted  relate  to  a  subject  foreign  to  that  expressed 
in  the  title  of  the  act  in  which  they  are  found,  and  that  hence 
they  are  void,  it  is  proper  to  note  that  the  effect  of  this  de- 
cision is  not  to  hold  invalid  all  provisions  of  law  enacted  for 
the  trial  of  those  charged  with,  and  the  punishment  of  those 
found  guilty  of,  malfeasance  or  nonfeasance  in  office.  Some 
of  the  acts  relating  to  particular  county  officers  contain  pro- 
visions for  the  indictment  and  removal  from  office  of  the 
official  who  may  be  found  guilty  of  a  misdemeanor  in  office: 
State  V.  Borowsky,  11  Nev,  119.  The  act  relating  to  officers 
generally  contains  many  provisions  definitive  of  offenses 
thereunder  and  providing  punishments  therefor.  The  gen- 
eral criminal  practice  act  of  this  state  provides  in  its  first 
section  that  "a  crime  or  public  offense  is  an  act  or  omission 
forbidden  by  law,  and  to  which  ia  annexed  on  conviction : 
.  .  .  .  Fourth,  removal  from  office":  Comp.  Laws,  3986. 
Section  63  of  the  act  last  mentioned  provides  that  "an  accu- 
sation in  writing  against  any  district,  county,  or  township 
officer,  for  willful  or  corrupt  misconduct  in  office,  may  be 
presented  by  the  grand  jury  of  the  county  for  which  the 
officer  accused  is  elected  or  appointed."  The  sections  im- 
mediately following  (Comp.  Laws,  4038-4051,  inclusive)  pro- 
vide for  the  hearing  of  objections  to  the  sufficiency  of  the 
indictment,  for  a  trial  by  jury,  for  judgment  upon  convic- 
tion of  removal  from  office,  and  the  right  of  appeal  to  the 
supreme  court.  Should  these  various  provisions  of  law  to 
which  attention  has  been  directed  be  deemed  inadequate 
by  the  legislature  to  provide  a  sufficient  remedy  for  the  pub- 
lic against  unworthy  or  corrupt  officials,  additional  legis- 
lation upon  the  subject  will  doubtless  be  enacted. 

The  writ  will  issue  as  prayed  for. 


The    Writ   of   Prohibition   is   the  subject  of  a  recent   monographic 
note  to  State  v.  Superior  Court,  111  Am.  St.  Bep.  929-978. 
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KNICKERBOCKER  TRUST  CO:\rPANY  v.  ISELIN. 

[185  N.  Y.  54,  77  N.  E.  877.] 

CORPORATIONS— Nature  of  Stockholders'  Liability— Where 
Enforceable. — The  liability  of  stockhol.lers  to  the  creditors  of  the 
corporation  is  not  a  contract,  but  a  statutory  liability  to  be  enforced 
primarily  at  the  home  of  the  insolvent  corporation  and  in  the  state 
creating  the  obligation,     (p.  8G4.) 

CORPORATIONS. — Statutes  Creating  Stockholders'  Liability 
Aflfect  the  Remedy  Only  and  apply  to  actions  pending  when  they  were 
passed,     (p.  865.) 

FOREIGN  CORPORATIONS- Statutory  Stockholders'  Liabil- 
ity.— An  Action  at  Law  by  a  Single  Creditor  Against  a  Single  Stock- 
holder of  an  insolvent  Maryland  corporation,  to  enforce  the  statutory 
liability  of  the  stockholder  on  the  stock  held  by  him  cannot  be 
maintained  in  New  York  under  the  laws  of  Maryland  respecting  such 
stockholders'  liability,  nor  can  it  be  maintained  under  the  stock 
corporation  law  of  New  York.     (p.  860.) 

FOREIGN  CORPORATIONS— Pleading  Stockholders'  Liability 
— Effect  of  General  Demurrer. — Where  the  complaint  in  a  suit  to  en- 
force the  statutory  liability  of  the  stockholders  of  a  corporation  of 
another  state  alleges  that  "by  virtue  ....  of  the  aforesaid  laws  of 
Maryland  as  defined,  construed,  administered  and  enforced  by  the 
courts  of  that  state,  defendant  is  personally  and  individually  indebted 
to  the  plaintiff  to  an  amount  equal  to  double  tlie  anKunit  of  slock  at 
par,"  a  demurrer  to  the  complaint,  on  the  ground  that  it  does  not 
state  a  cause  of  action,  does  not  admit  the  foreign  law  as  stated  iu 
the  complaint,  since  a  demurrer  does  not  admit  any  facts  not  well 
pleaded,      (p.  866.) 

FOREIGN  LAWS. — When  a  Pleading  Contains  Allegations  of 
Foreign  Law,  they  are  not  admitted  by  a  demurrer,     (p.  866.) 

EVIDENCE — Proof  of  Law  of  Sister  State  or  Foreign  Law — 
Evidence  not  Conclusive. — Though  the  law  of  a  sister  state,  sometimes 
called  a  foreign  law,  is  ordinarily  proved  as  a  fact,  still  it  is  not 
in  its  essential  nature  a  fact  any  more  than  domestic  law  is  a  fact. 
Evidence  of  foreign  law  by  experts,  though  ever  so  clear  and  though 
uncontradicted,  is  not  conclusive,  since  the  court  must  examine  and 
determine  the  law  for  itself,     (pp.  866,  867.) 

(863) 
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Edwin  T,  Rice,  for  the  appellant. 
Julien  T.  Davies,  Jr.,  for  the  respondent. 

**  O'BRIEN,  J.  The  questions  in  this  case  arise  upon  a 
demurrer  to  the  complaint  on  the  ground  that  it  does  not 
state  a  cause  of  action.  The  purpose  of  the  action  was  to 
enforce  the  statutory  liability  of  the  defendant  as  a  stock- 
holder in  a  Maryland  corporation  for  a  debt  due  to  the 
plaintiff. 

The  action  was  commenced  on  the  19th  of  November,  1904, 
and  the  complaint  alleges  in  substance  the  following  facts: 
That  the  plaintiff  is  a  domestic  corporation ;  that  the  City 
'^^  Trust  and  Banking  Company  was  a  Maryland  corpora- 
tion ;  that  each  stockholder  therein  is  liable  under  the  laws 
of  that  ^tate  to  creditors  of  the  corporation  for  double  the 
amount  of  stock  at  the  par  value  held  by  him  in  said  corpor- 
ation; that  the  plaintiff  loaned  to  said  Maryland  corpora- 
tion on  April  20,  1903,  the  sum  of  one  hundred  thousand 
dollars  due  on  that  date;  that  the  defendant  was  then  a 
stockholder  in  said  corporation  and  owned  one  hundred 
shares  of  its  stock  at  the  par  value  of  ten  dollars  per  share; 
that  the  corporation  was  then  insolvent,  and  on  the  6th  of 
June,  1903,  was  placed  in  the  hands  of  a  receiver;  that  there 
was  still  due  to  the  plaintiff  on  said  loan  the  sum  of  forty- 
nine  thousand  dollars,  and  judgment  was  demanded  against 
the  defendant  for  two  thousand  dollars  and  interest. 

The  question  is  whether,  upon  these  facts,  the  action  can  be 
maintained  in  the  courts  of  this  state,  it  being  an  action  at  law 
by  a  single  creditor  against  a  single  stockholder.  The  case  of 
Marshall  v.  Sherman,  148  N.  Y.  9,  51  Am.  St.  Rep.  654,  42  N. 
E.  419,  34  L.  R.  A.  757,  is  to  the  effect  that  such  an  action  can- 
not be  maintained,  and  that  case  seems  to  me  to  be  well  sup- 
ported by  the  more  recent  decisions  of  the  supreme  court  of 
the  United  States.  If  I  understand  these  decisions,  they 
hold  that  the  liability  of  stockholders  in  sudh  cases  is  not 
a  contract  but  a  statutory  liability  to  be  enforced  primarily 
at  the  home  of  the  insolvent  corporation  and  in  the  state 
creating  the  obligation :  McClaine  v.  Rankin,  197  U.  S.  154, 
25  Sup.  Ct.  Rep.  410,  49  L.  ed.  702 ;  Middletown  Nat.  Bank 
V.  Toledo  etc.  R.  Co.,  197  U.  S.  394,  25  Sup.  Ct.  Rep.  462, 
49  L.  ed.  803;  Hale  v.  Allinson,  188  U.  S.  56,  23  Sup.  Ct. 
Rep.  244,  47  L.  ed,  380,     If,  however,  there  ever  was  any 
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doubt  as  to  the  true  scope  and  meaning  of  what  was  de- 
cided in  the  Marshall  case  (148  N.  Y.  9,  51  Am.  St.  Rep. 
654,  42  N.  E.  419,  34  L.  R.  A.  757),  it  has  been  removed 
by  the  Icjjislation  that  has  been  enacted  both  in  this  state 
and  Maryland  since  the  decision,  and  which  was  in  force 
when  this  action  was  commenced. 

By  chapter  337  of  the  laws  of  Maryland,  enacted  in  1904, 
it  was  provided  as  follows:  "The  exclusive  remedy  for  the 
enforcement  against  stockholders  of  all  rights  existing  under 
the  Code  of  Public  General  Laws  ....  shall  be,  as  against 
stockholders  residing  in  the  state  of  Maryland,  by  bill  in 
equity  in  the  nature  of  a  creditor's  bill  filed  against  such 
*''  stockholders  by  one  or  more  creditors  on  behalf  of  them- 
selves and  all  other  creditors  of  the  corporation  who  may 
come  in  and  make  themselves  parties  thereto,"  and  by 
chapter  101  of  the  laws  of  that  state  passed  in  the  same  year, 
it  was  further  enacted:  "The  stockholders  of  every  such 
corporation  shall  be  held  individually  responsible  equally 
and  ratably,  and  not  one  for  another,  for  all  contracts,  debts 
and  engagements  of  every  such  corporation  to  the  extent  of 
the  amount  of  their  stock  therein  at  the  par  value  thereof  in 

addition  to  the  amount  invested  in  such  stock And 

the  liability  of  such  stockholders  shall  be  an  asset  of  the  cor- 
poration for  the  benefit  of  all  depositaries  and  creditors  of 
any  such  corporation,  if  necessary  to  pay  the  debts  of  such 
corporation,  and  shall  be  enforceable  only  by  appro{)riate 
proceedings  by  a  receiver,  assignee  or  trustee  of  such  corpo- 
ration acting  under  the  orders  of  a  court  of  competent  juris- 
diction." 

It  was  held  that  these  statutes  affected  the  remedy  only 
and  applied  to  actions  pending  when  the  same  were  passed: 
Miners'  Bank  v.  Snyder,  100  Md.  57,  108  Am.  St.  Rep.  390, 
59  Atl.  707,  68  L.  R.  A.  312;  .Murphy  v.  Wheatlcy,  100  Md. 
358,  59  Atl.  704.  So  that  when  this  ad  ion  was  conunenced 
it  would  not  lie  Tit  the  home  of  the  insolvent  corporation  iu 
its  present  form. 

The  law  of  New  York  on  this  subject  is  now  to  be  found 
in  section  54  of  the  stock  corporation  law  (Laws  1890,  c.  5(54, 
sec.  57,  as  amended,  Laws  1892,  c.  6SS,  and  Laws  1901,  c. 
354)  as  follows:  "Every  holder  of  capital  stock  not  fully 
paid,  in  any  stock  corporation,  shall  be  personally  liable  to 
its  creditors,  to  an  amount  equal  to  the  amount  unpaid  on 
the  stock  held  by  him  for  debts  of  the  corporation  contracted 
Am.  St.  Kep.,  Vol.  113—55 
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while  such  stock  was  held  by  him.  As  to  existing  corpora- 
tions the  liability  imposed  by  this  section  shall  be  in  lieu 
of  the  liability  imposed  upon  stockholders  of  any  existing 
corporation,  under  any  general  or  special  law  (excepting 
laws  relating  to  moneyed  corporations,  and  corporations  and 
associations  for  banking  purposes),  on  account  of  any  in- 
debtedness hereafter  contracted  or  any  stock  hereafter  is- 
sued; but  nothing  in  this  section  contained  shall  create  or 
increase  any  liability  of  stockholders  of  any  existing  '^^  cor- 
poration under  any  general  or  special  law.  The  stockhold- 
ers of  every  stock  corporation  shall  jointly  and  severally 
be  personally  liable  for  all  debts  due  and  owing  to  any  of  its 
laborers. ' ' 

When  the  case  of  Marshall  v.  Sherman,  148  N.  Y.  9,  51 
Am.  St.  Rep,  654,  42  N.  E.  419,  34  L.  R.  A.  757,  is  read 
in  the  light  of  these  statutes,  it  would  seem  to  be  clear  that 
this  action  was  not,  when  commenced,  maintainable  either 
under  the  laws  of  New  York  or  Maryland.  In  New  York  all 
liability  for  paid-up  stock  seems  to  have  been  swept  away, 
whatever  the  form  of  the  action,  except  as  to  moneyed  cor- 
porations, and  debts  due  to  laborers,  etc.  In  Maryland  the 
liability  is  still  retained,  but  must  be  asserted  in  a  particular 
form  of  action. 

It  is  argued,  however,  that  the  demurrer  admits  the  for- 
eign law  as  stated  in  the  complaint,  though  clearly  stated 
erroneously.  The  statement  in  the  complaint  is  in  this  re- 
spect quite  ambiguous.  It  is  stated  that  "by  virtue  .... 
of  the  aforesaid  laws  of  Maryland  as  defined,  construed,  ad- 
ministered and  enforced  by  the  courts  of  that  state,  defend- 
ant is  personally  and  individually  indebted  to  the  plaintiff 
to  an  amount  equal  to  double  the  amount  of  stock  at  par," 
etc.  It  may  be,  and  probably  is,  true  that  he  is  personally 
and  individually  liable,  but  it  is  not  true  that  he  is  liable 
in  the  present  form  of  action,  and  the  complaint  does  not 
specifically  or  plainly  allege  that  he  is,^  and  the  demurrer 
does  not  admit  any  facts  not  well  pleaded.  But  I  think 
there  is  a  more  conclusive  answer  to  this  point.  When  a 
pleading  contains  allegations  of  foreign  law,  they  are  not 
admitted  by  a  demurrer:  Finney  v.  Guy,  189  U.  S.  335,  23 
Sup.  Ct.  Rep.  558,  47  L.  ed.  839.  This  is  but  a  corollary 
of  another  proposition  which  is  equally  well  settled.  Proof 
of  foreign  law  by  experts,  though  ever  so  clear  and  though 
uncontradicted,  is  not  conclusive,  since  the  court  must  ex- 
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amine  and  determine  the  law  for  itself,  and  a  demurrer  has 
no  greater  effect  than  uncontradicted  proof:  Laing  v.  Rig- 
ney,  160  U.  S.  531,  16  Sup.  Ct.  Rep.  366,  40  L.  ed.  525.  It 
is  true  that  foreign  law  is  ordinarily  proved  as  a  fact,  still  it 
is  not  in  its  essential  nature  a  fact  any  more  than  domestic 
law  is  a  fact. 

5f>  "What  has  been  said  is  a  sufficient  answer  to  the  plain- 
tiff's contention  that  the  case  of  Ilowarth  v.  Angle,  162 
N.  Y.  179,  57  N.  E.  176,  47  L.  R.  A.  725,  is  conclusive  in  its 
favor.  That  case  does  not  depend  upon  the  statute  law  of 
the  two  states  as  this  ease  does.  That  action  was  by  the  re- 
ceiver of  an  insolvent  bank  of  the  state  of  Washington,  to 
recover  the  equal  and  ratable  proportion  of  a  deficiency 
'claimed  to  be  due  from  the  defendant  on  account  of  his 
ownership  of  a  certain  number  of  shares  of  the  capital  stock 
of  said  bank.  According  to  the  decisions  of  the  Washington 
courts  the  receiver  had  the  title  to  the  right  of  action,  and 
the  amount  of  the-  deficiency  had  been  definitely  ascertained 
both  by  the  courts  of  that  state  and  of  this.  We  simply 
enforced  a  promise  valid  at  common  law,  because,  as  we  de- 
clared, "the  defendant  took  stock  in  the  Tacoma  Bank  sub- 
ject to  the  burden  of  the  law,  which  he  impliedly  agreed  to 
bear,  as  he  could  not  otherwise  become  a  stockholder:  Lowry 
v.  Inman,  46  N.  Y.  119.  That  burden  is  an  asset  vested  in 
the  receiver,  and  can  be  enforced  in  this  state  the  same  as  a 
promissory  note,  not  because  the  laws  of  Washington  are  in 
force  here,  but  because  the  defendant  voluntarily  assented  to 

the  conditions  upon  which  the  bank   was  organized 

While  the  liability  is,  for  convenience,  frequently  called 
statutory,  because  the  statute,  which  is  the  constitution  of 
the  bank,  affixed  the  obligation  to  the  ownership  of  stock,  it 
is  in  fact  contractual  and  springs  from  an  implied  promise. 
There  is  no  substantial  difference  between  the  liability  for  an 
unpaid  balance  on  a  stock  subscription,  which  is  an  express 
contract  to  take  stock  and  pay  for  it  (Stoddard  v.  Lum,  159 
N.  Y.  265,  70  Am.  St.  Rep.  541,  53  N.  E.  1108 ,  45  L.  R.  A. 
551),  and  the  liability  for  the  unpaid  deliciency  of  assets 
assumed  by  the  act  of  becoming  a  member  of  tlie  corporation 
through  the  purchase  of  stoek,  from  which  a  contract  is  im- 
plied to  perform  the  statutory  conditions  upon  which  stock 
may  be  owned:  Richmond  v.  Irons,  121  U.  S.  27,  7  Sup.  Ct. 
Rep.  788,  30  L.  ed.  864.  The  express  promise  runs  to  the 
corporation   and  may   be  enforced   by   it,   while  the   implied 
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promise  runs  to  the  creditors,  and  may,  according  to  the 
common  law  of  the  state  where  it  was  made,  be  enforced  for 
the  benefit  of  creditors  ®®  by  a  receiver  of  the  corporation 
appointed  to  wind  up  its  affairs." 

The  order  appealed  from  should  be  reversed,  with  costs  in 
all  courts,  and  the  demurrer  sustained,  with  leave  to  the 
plaintiff  to  plead  over  on  payment  of  costs. 

Question  certified  answered  in  the  negative. 

Vann,  Werner,  Willard  Bartlett  and  Hiscock,  JJ.,  concur. 
Cullen,  C.  J.,  and  Haight,  J.,  concur  in  result. 
Ordered  accordingly. 


PEOOF  AND  EVIDENCE  OF  FOREIGN  LAWS  AND  THEIE  EF- 
FECT. 

I.  What  axe  Foreign  Laws,  869. 
n.  Foreign  Laws  as  Provable  Facts,  869. 
III.  Necessity  for  Party  Claiming  Benefit  Under  Foreign  Laws  to 

Place  Them  in  Evidence,  870. 
IV.  Extent  to  Which  the  Court  will  Judicially  Notice  the  Laws  of 
Sister  States  or  Foreign  Countries,  870. 
V.  Distinction  Between   Judicial  Notice   of   System   of  Jurispru- 
dence of  Another  Country  and  of  What  Its  Law  is  on  a  Par- 
ticular Subject,  874. 
VL    Extent  to  Which  the  Court  will  Indulge  in  Presumptions  Re- 
specting the  Law  of  Sister  States  or  Foreign  Countries. 

a.  Presumptions  as  to  the  Existence  of  the  Common  Law. 

1.  The  General  Eule,  875. 

2.  Eule  Where  the  Sister  State  or  Country  was  Popu- 

lated or  Derived  from  a  Mother  Country  in  Which 
the  Common  Law  did  not  Obtain,  878. 
8.  Eule  with  Respect  to  a  Foreign  Country  Whose  System 
of  Jurisprudence  is  not  Based  on  the  Common  Law, 
879. 

b.  How  the  Court  Determines  What  is  the  Common  Law  of 

a  Sister  State,  880. 
c  Presumptions  as  to  the  Statutory  Law  of  Sister  States  or 
Foreign  Countries. 

1.  In  General,  880.  ' 

2.  Presumption  of  Continued  Existence  of  a  Law  After 

Its  Existence  is  Once  Proved,  881. 
8.  How  Presumption  of  Similarity  of  Foreign  Law  with 
that  of  the  Forum  may  be  Rebutted,  881. 
Vn.  Blind  of  Evidence  by  Which  the  Laws  of  Sister  States  or  For- 
eign Countries  may  be  Proved. 

a.  In  General,  881. 

b.  By  Expert  Witnesses. 

1.  In  General,  882. 

2.  Who  may  be  Deemed  Experts,  883. 

8.  Eight  of  Experts  to  Refresh  Their  Memory  by  Ref- 
erence to  Books  of  Authority,  883. 
C  Effect  of  Decisions  of  the  Courts  or  of  Law  Treatises  by 
Writers  of  Eecognized  Authority  as  Evidence,  883. 
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d.  How  the  Statutes  of  Sister  States  or  Foreign  Countries  are 

Generally  Proved,  883. 

e.  Who  Determines  the  Competency  of  the  Evidence  Offered, 

884. 

Vm.  How  the  Meaning  of  the  Law  of  Another  State  is  Ascertained 
by  the  Court  of  the  Forum,  884. 

I.  What  are  Foreign  Laws. 
The  laws  of  a  sister  state  are  regarded  as  of  the  same  status  as 
are  the  laws  of  foreign  countries:  Brackett  v.  Norton,  4  Conn.  517, 
10  Am.  Dec.  179;  Musser  v.  Stauffer,  178  Pa.  99,  35  Atl.  709; 
McDaniel  v.  Pressler,  3  Wash.  636,  29  Pac.  209.  But  where  one  gov 
ernment  succeeds  another  over  the  same  territory,  the  laws  of  the 
preceding  government  are  not  regarded  as  the  laws  of  a  foreign  coun- 
try, but  as  part  of  the  domestic  laws  of  the  succeeding  government: 
■Wells  V.  Stout,  9  Cal.  479;  Davis  v.  Curry,  2  Bibb  (Ky.),  238;  Pecquet 
V.  Pecquet 's  Exr.,  17  La.  Ann.  204;  Ott  v.  Soulard,  9  Mo.  581;  Chou- 
teau V.  Pierre,  9  Mo.  3;  State  v.  Sais,  47  Tex.  307;  Bouldin  v.  Phelps, 
30  Fed.  547;  United  States  v.  Perot,  98  U.  S.  428,  25  L.  ed.  251; 
United  States  v.  Turner,  11  How.  663,  13  L.  ed.  587;  Crespin  v.  United 
States,  168  U.  S.  208,  18  Sup.  Ct.  Rep.  53,  42  L.  ed.  438. 

II.    Foreign  Laws  as  Provable  Facts. 

The  courts  do  not  take  judicial  notice  of  foreign  laws,  no  matter 
whether  they  be  written  or  unwritten  laws.  They  must  be  proved 
like  any  other  fact:  Malpica  v.  McKown,  1  La.  248,  20  Am.  Dec. 
279;  Whidden  v.  Seelye,  40  Me.  247,  63  Am.  Dec.  661;  De  Sobry  v. 
De  Laistre,  2  Har.  &  J.  191,  3  Am,  Dec.  535;  Nelson  v.  Bridgport,  8 
Beav.  527;  Sussex  Peerage  Case,  11  Clarke  &  F.  35;  Liverpool  etc.  Co. 
v.  Phenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  Rep.  469,  32  L.  ed.  788; 
Coghlan  v.  South  Carolina  etc.  Co.,  142  U.  S.  101,  12  Sup.  Ct.  Rep.  150, 
35  L.  ed.  951.  Consequently  the  maritime  law  of  a  foreign  country 
must  be  proved  like  any  other  fact:  The  Matterhorn,  128  Fed.  863. 

Indeed,  the  general  rule,  announced  by  all  the  courts,  is  that  the 
laws  of  a  sister  state  must  be  proved  as  a  fact  in  the  same  manner 
that  any  other  fact  must  be  proved:  Mims  v.  Central  Bank,  2  Ala. 
294;  Atchison  etc.  Co.  v.  Betts,  10  Colo.  431,  15  Pac.  821;  Brackett 
v.  Norton,  4  Conn.  517,  10  Am.  Dec.  179;  Summer  v.  Mitchell,  29 
Fla.  179,  30' Am.  St.  Rep.  106,  10  South.  562,  14  L.  R.  A.  815;  Sammis 
V.  Wightman,  31  Fla.  10,  12  South.  526;  Shannon  v.  Wolf,  173  111. 
253,  50  N.  E.  682;  Baltimore  etc.  R.  Co.  v.  Ryan,  31  Ind.  App.  597, 
68  N.  E.  923;  Bean  v.  Briggs,  4  Iowa,  464;  St.  Louis  etc.  Ry.  Co.  v. 
Weaver,  35  Kan.  412,  57  Am.  Rep.  176,  11  Pac.  408;  Louisville  etc. 
R.  Co.  V.  Sullivan  (Ky.),  76  S.  W.  525;  Roehl  v.  Porteous,  47  La. 
Ann.  1582,  18  South.  645;  McKenzie  v.  Wardwcll,  61  Me.  136;  Chip- 
man  V.  Peabody,  159  Mass.  420,  38  Am.  St.  Rep.  437,  34  N.  E.  563; 
Hancock  Nat.  Bank  v,  Ellis,  166  Mass.  414,  55  Am.  St.  Rep.  414,  44 
N.  E.  349;  Washburn-Crosby  Co.  v.  Boston  etc.  R.  Co.,  180  Mass. 
252,  62  N.  E.  590;  Chapman  v.  Colby,  47  Mich.  46,  10  N.  W.  74; 
Schultz  v.  Howard,  63  Minn.  196,  56  Am.  St.  Rep.  470,  65  N.  W.  363; 


870  American  State  Reports,  Vol.  113.     [New  York, 

Myers  v.  Chicago  etc.  R.  <Jo.,  69  Minn.  476,  65  Am.  St.  Rep.  159,  72 
N.  W.  694;  Crandall  v.  Great  Northern  R.  Co.,  83  Minn.  190,  85  Am. 
St.  Rep.  458,  86  N.  W.  10;  Bundy  v.  Hart,  46  Mo.  460,  2  Am.  Rep. 
525;  Lee  v.  Missouri  Pac.  Ry.,  195  Mo.  400,  92  S.,  W.  614;  Seroggin  v. 
McClelland,  37  Neb.  644,  40  Am.  St.  Rep.  520,  56  N.  W.  208,  22  L.  R.  A. 
110;  Jenne  v.  Harrisville,  63  N.  H.  405;  Leake  v.  Bergen,  27  N.  J.  Eq. 
360;  Holmes  v.  Boughton,  10  Wend.  75,  25  Am.  Dec.  536;  Electric 
Fireproofing  Co.  v.  Smith,  99  N.  Y.  Supp.  37;  Moore  v.  Gwynn,  27 
N.  C.  187;  Pelton  v.  Platner,  13  Ohio,  209,  42  Am.  Dec.  197;  Keagy 
V.  Wellington  Nat.  Bank,  12  Okla.  33,  69  Pac.  811;  Cressey  v.  Tatoni, 

9  Or.  541;  Musser  v.  Stauffer,  178  Pa.  99,  35  Atl.  709;  Sibley  v. 
Young,  26  S.  C.  415,  2  S.  E.  314;  Morris  v.  Hubbard,  10  S.  Dak. 
259,  72  N.  W.  894;  Templeton  v.  Brown,  86  Tenn.  50,  5  S.  W.  441; 
Rosenthal  Millinery  Co.  v.  Lennox  (Tex.  Civ.  App.),  50  S.  W.  401; 
Murtey  v.  Allen,  71  Vt.  377,  76  Am.  St.  Rep.  779,  45  Atl.  752;  Union 
Central  Life  Ins.  Co.  v.  Pollard,  94  Va.  146,  64  Am.  St.  Rep.  715,  26 
S.  E.  421,  36  L.  R.  A,  271;  Rape  v.  Heaton,  9  Wis.  328,  76  Am.  Dec. 
269;  Osborn  v.  Blackburn,  78  Wis.  209,  23  Am,  St.  Rep.  400,  47  N. 
W.  175,  10  L.  R.  A.  367. 

m.  Necessity  for  Party  Claiming  Benefit  Under  Foreign  Laws  to 
Place  Them  in  Evidence. 
The  party  who  desires  to  avail  himself  of  the  benefit  of  a  foreign 
law  must  not  only  plead  the  foreign  law  but  produce  evidence  proving 
the  law:  Bean  v.  Briggs,  4  Iowa,  464;  Hoyt  v.  McNiel,  13  Minn.  390; 
Conrad  v.  Fisher,  37  Mo.  App.  352,  8  L.  R.  A.  147;  Fallon  v.  Mertz, 
110  App.  Div.  755,  97  N.  Y.  Supp.  417;  Bath  Gaslight  Co.  v.  Claffy, 
151  N.  Y.  24,  45  N.  E.  390,  36  L.  R.  A.  664.  In  the  absence  of  such 
proof,  the  law  of  the  forum  is  applied:  Savage  y.  O'Neil,  44  N.  Y. 
298;  Bollinger  v.  Gallagher,  144  Pa.  205,  22  Atl.  815. 

IV.  Extent  to  Which  the  Court  will  Judicially  Notice  the  Laws  of 
Sister  States  or  Foreign  Countries. 
The  general  rule  is  that  the  courts  will  not  take  judicial  notice 
of  the  laws  of  a  sister  state  or  of  a  foreign  country:  Mims  v.  Central 
Bank,  2  Ala.  294;  Atchison  etc.  R.  Co.  v.  Betts,  10  Colo.  431,  15  Pac. 
821;  Brackett  v.  Norton,  4  Conn.  517,  10  Am.  Dec.  179;  Dyer  v.  Smith, 
12  Conn.  384;  Summer  v.  Mitchell,  29  Fla.  179,  30  Am.  St.  Rep.  106, 

10  South.  562,  14  L.  R.  A.  815;  Clark  v.  Assets  Realization  Co.,  115 
111.  App.  150;  Leathe  v.  Thomas,  218  111.  246,  75  N.  E.  810;  Balti- 
more etc.  R.  Co.  V,  Ryan,  31  Ind.  App.  597,  68  N.  E.  923;  Bean  v. 
Briggs,  4  Iowa,  464;  St.  Louia  etc.  Co.  v.  Weaver,  35  Kan.  412,  57 
Am.  Rep.  176,  11  Pac.  408;  Louisville  etc.  R.  Co.  v.  Sullivan  (Ky.), 
76  S.  W.  525;  Roehl  v.  Porteous,  47  La.  Ann.  1582,  18  South.  645; 
Cumberland  etc.  Tel.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  117  La.  199,  41 
South.  492;  McKenzie  v.  Wardwell,  61  Me.  136;  Washburn-Crosby  Co. 
v.  Boston  etc.  R.  Co.,  180  Mass.  252,  62  N.  E.  590;  Chapman  v.  Colby, 
47  Mich.  46,  10  N.  W.  74;  Schultz  v.  Howard,  63  Minn.  196,  56  Am. 
St.  Rep.  470,  65  N.  W.  363;  Myers  v.  Chicago  etc.  R.  Co.,  69  Minn. 
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476,  65  Am.  St.  Eep.  759,  72  N.  W.  694;  Crandell  v.  Great  Northern 
E.  Co.,  83  Minn.  190,  85  Am.  St.  Eep.  458,  86  N.  W.  10;  Snuffer  v. 
Karr,  197  Mo.  182,  94  S.  W.  983;  Smith  v.  Aultman  (Mo.  App.),  96 
S,  W.  1034;  McKnight  v.  Oregon  etc.  E.  Co.,  33  Mont.  40,  82  Pac.  661; 
Scroggin  v.  McClelland,  37  Neb.  644,  40  Am.  St.  Eep.  520,  56  N.  W. 
208,  22  L.  E.  A.  110;  Jenne  v.  Harrisville,  63  N.  H.  405;  Leake  v. 
Bergen,  27  N.  J.  Eq.  360;  Hosford  v.  Nichols,  1  Paige,  220;  Holmes  v. 
Broughton,  10  Wend.  75,  25  Am.  Dec.  536;  Moore  v.  Gwynn,  27  N.  C. 
187;  Pelton  v.  Platner,  13  Ohio,  209,  42  Am.  Dec.  197;  Keagy  v. 
Wellington  Nat.  Bank,  12  Okla.  33,  69  Pac.  811;  Cressy  v.  Tatom,  9 
Or.  541;  Musser  v.  Stauffer,  178  Pa.  99,  35  Atl.  709;  Sibley  v. 
Young,  26  S.  C.  415,  2  S.  E.  314;  Morria  v.  Hubbard,  10  S.  Dak.  259, 
72  N.  W.  894;  Templeton  v.  Brown,  86  Tenn.  50,  5  S.  W.  441;  White 
V.  Bicheson  (Tex.  Civ.  App.),  94  S.  W.  202;  Mnrtey  v.  Allen,  71  Vt. 
377,  76  Am.  St.  Eep.  779,  45  Atl.  752;  Union  Central  Life  Ins.  Co.  v. 
Pollard,  94  Va.  146,  64  Am.  St.  Eep.  715,  26  S.  E.  421,  36  L.  E.  A. 
271;  Eape  v.  Heaton,  9  Wis.  328,  76  Am.  Dec.  269,-  Osborn  v.  Black- 
burn, 78  Wis.  209,  23  Am.  St.  Eep.  400,  47  N.  W.  175,  10  L.  E.  A. 
367;  Armstrong  v.  Lear,  8  Pet.  52,  8  L.  ed.  863;  Liverpool  etc.  Steam 
Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  Eep.  469,  32  L.  ed.  788. 

In  a  few  of  the  states  there  are  statutes  authorizing  the  courts  to 
take  judicial  notice  of  the  laws* of  other  states.  Among  other  states 
having  such  laws  is  the  state  of  West  Virginia:  Wilson  v.  Phoenix 
Powder  Mfg.  Co.,  40  W,  Va.  413,  52  Am.  St.  Eep.  890,  21  S.  E.  1035. 

"Although  courts-do  not,  without  proof,  take  notice  of  foreign  laws, 
yet  they  will  assume  that  certain  general  principles,  consonant  to  rea- 
son and  natural  justice  and  of  universal  applicability,  are  recognized 
by  all  civilized  nations,  as,  for  instance,  the  right  of  self-preserva- 
tion, the  privileges  and  exemptions  of  necessity,  the  common  duties 
of  humanity,  of  more  or  less  perfect  obligation,  and  those  obligations, 
for  the  most  part  conventional,  upon  which  is  based  the  modern 
system  of  international  law.  Thus,  the  right  to  immunity  from  per- 
sonal restraint  and  personal  violence  is  such  a  natural  right  and  so 
generally  recognized  that  he  who  sues  for  false  imprisonment  or 
assault  and  battery  in  another  country  need  not,  in  the  first  instance, 
prove  that  the  act  complained  of  was  unlawful  where  committed;  it 
will  be  presumed  to  have  been  unlawful  there,  and  to  have  imposed 
liability  for  damages;  or,  to  ^speak  more  exactly,  in  the  absence  of 
such  proof,  the  court  will  proceed  according  to  the  law  of  the  forum: 
Lloyd  V.  Guibert,  L.  E.  1  Q,  B.  115;  Carpenter  v.  Grand  Trunk  Ey. 
Co.,  72  Me.  388,  39  Am.  Eep.  340.  Wharton  says  that  with  regard  to 
what  may  be  called  processual  presumption,  of  which  the  presump- 
tion that  a  foreign  law  is  the  same  as  the  domestic  is  one,  no  doubt  the 
lex  fori  decides:  Wharton  on  Conflict  of  Laws,  sec.  782.  But  whether 
you  say  that,  in  the  absence  of  proof,  the  court  will  presume  the  for- 
eign law  to  be  like  the  domestic  law,  or  say  that  the  court  will 
proceed  according  to  the  domestic  law,  makes  no  difference  with  the 
rule,  for  it  is  the  same  in  effect  either  way.     In  Langdon  v.  Young, 
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33  Vt.  136,  Eedfield,  C.  J.,  says  it  is  proper  to  assume  that  flagrant 
violations  of  the  fundamental  principles  of  moral  obligations,  such 
as  theft  and  murder,  are  regarded  as  crimes  by  all  Christian  nations, 
and  that  unjustly  to  accuse  abroad  one  of  such  deeds  as  there  com- 
mitted is  actionable.  In  "Woodson  v.  O'Connor,  28  Vt.  776,  this  court 
assumed,  in  the  absence  of  proof,  that  there  was  no  difference  between 
our  law  and  the  law  of  Canada  in  respect  of  the  validity  of  arbitra- 
tion notes.  So  in  the  case  at  bar  the  court  might  assume,  as  it  did, 
that  there  was  no  difference  between  our  law  and  the  law  of  Canada 
in  respect  of  larceny  in  the  circumstances  disclosed,  and  proceed  ac- 
cording to  our  law":  State  v.  Morrill,  68  Vt.  68,  54  Am.  St.  Eep.  870, 
S3  Atl.  1070. 

After  the  court  has  once  found  a  certain  statute  to  be  in  force  in 
another  state,  it  will  thereafter  take  judicial  notice  of  it  until  it  is 
proved  that  the  law  has  been  changed:  Graham  v.  Williams,  21  La. 
Ann.  594. 

An  apparent  exception  to  the  general  rule  that  courts  will  not  take 
judicial  notice  of  foreign  laws  is  made  with  respect  to  the  maritime 
ordinances  and  regulations  of  foreign  countries.  Thus  in  The  New 
York,  175  U.  S.  187,  20  Sup.  Ct.  Eep.  67,  44  L.  ed.  126,  the  court,  in 
speaking  of  this  subject,  said:  "The  same  question  as  applied  to  the 
original  rules  and  regulations  was  presented  to  us  in  the  case  of  The 
Scotia,  14  Wall.  170,  20  L.  ed.  822,  sub.  nom.  Sears  v.  The  Scotia,  14 
Wall.  170,  20  L.  ed.  822,  in  which  we  held  that,  in  view  of  the  fact 
that  these  rules  and  regulations  were  originally  adopted  by  the  Brit- 
ish orders  in  council  of  January  9,  1863,  and  by  Congress  in  1864, 
and  had  been  accepted  as  obligatory  by  more  than  thirty  of  the 
principal  commercial  states  of  the  world,  including  almost  all  which 
have  any  shipping  on  the  Atlantic  Ocean,  we  would  take  judicial 
notice  of  them  and  treat  them  as  laws  of  the  sea  and  of  general 
obligation.  The  duty  to  take  judicial  notice  of  these  rules  was  also 
recognized  by  this  court  in  The  Belgenland,  114  U.  S.  355,  5  Sup. 
Ct.  Eep.  860,  29  L.  ed.  152,  sub.  nom.  The  Belgenland  v.  Jensen,  108 
U.  S.  153,  2  Sup.  Ct.  Eep.  864,  27  L.  ed.  825;  in  Eichelieu  etc.  Nav. 
Co.  V.  Boston  Marine  Ins.  Co.,  136  U.  S.  408,  10  Sup.  Ct.  Eep.  934,  34 
L.  ed.  398,  and  in  numerous  cases  in  the  lower  courts.  There  is  noth- 
ing in  the  case  of  Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  397,  9  Sup.  Ct.  Eep.  469,  32  L.  ed.  788,  in  conflict  with  this. 
That  did  not  involve  a  question  of  general  maritime  law,  but  of  a 
statutory  exemption  from  the  consequences  of  negligence  in  naviga- 
tion given  by  a  British  act  of  parliament.  We  know  of  no  reason  why 
the  rule  adopted  in  The  Scotia,  14  Wall.  170,  20  L.  ed.  822,  should 
not  be  applied  to  the  Eevised  International  Eules  and  Eegulations. 
They  have  also  been  adopted  by  most,  if  not  all,  the  nations  which 
gave  their  assent  to  the  original  rules  and  regulations  of  1863,  and 
the  reasons  which  induced  this  court  to  take  judicial  notice  of  these 
rules  are  equally  persuasive  here." 
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The  federal  courts,  when  exercising  original  jurisdiction,  take  no- 
tice, without  proof,  of  the  laws  of  the  several  states  of  the  United 
States.  But  when  the  federal  supreme  court  exercises  appellate  juris- 
diction, whatever  was  a  matter  of  fact  in  the  court  whose  judgment 
or  decree  is  under  review  still  remains  a  question  of  fact  in  the 
appellate  court:  Chicago  etc.  R.  Co.  v.  Wiggins  Ferry  Co.,  119  U.  S. 
615,  7  Sup.  Ct.  Rep.  398,  30  L.  ed.  519.  In  speaking  on  this  subject, 
the  United  States  supreme  court,  in  Hanley  v.  Donoghue,  116  U.  S. 
1,  6  Sup,  Ct.  Rep.  242,  29  L.  ed.  535,  said:  "Upon  principle,  there- 
fore, and  according  to  the  great  preponderance  of  authority  (as  is 
shown  by  the  cases  collected  in  the  margin  [citing  Scott  v.  Coleman, 
5  Litt.  349;  Thomas  v.  Robinson,  3  Wend.  267;  Sheldon  v.  Hopkins, 
7  Wend.  435;  Van  Buskirk  v.  Mulock,  18  N.  J.  L.  184;  Elliott  v.  Ray, 
2  Blackf.  31;  Cone  v.  Cotton,  2  Blackf.  82;  Snyder  v.  Snyder,  25  Ind. 
399;  Pelton  v.  Platver,  13  Ohio,  209,  42  Am.  Dec.  187;  Horton  v. 
Critchfield,  18  111.  133,  65  Am.  Dec.  701;  Rape  v.  Heaton,  9  Wis. 
328,  76  Am,  Dec.  269;  Crafts  v.  Clark,  31  Iowa,  77;  Taylor  v.  Barron, 
30  N.  H.  78,  64  Am.  Dec.  281,  35  N.  H.  484;  Knapp  v.  Abell,  10  Allen, 
485;  Mowry  v.  Chase,  100  Mass.  79;  Wright  v.  Andrews,  130  Mass. 
149;  Bank  of  United  States  v.  Merchants'  Bank,  7  Gill,  415;  Coates 
V,  Mackey,  56  Md.  416]),  whenever  it  becomes  necessary  for  a  court 
of  one  state,  in  order  to  give  full  faith  and  credit  to  a  judgment 
rendered  in  another  state,  to  ascertain  the  effect  which  it  has  in  that 
state,  the  law  of  that  state  must  be  proved,  like  any  other  matter 
of  fact.  The  opposing  decisions  in  Ohio  v.  Hinchman,  27  Pa,  479, 
and  Paine  v.  Schenectady  Ins.  Co.,  11  R.  I.  411,  are  based  upon  the 
misapprehension  that  this  court,  on  a  writ  of  error  to  review  a  de- 
cision of  the  highest  court  of  one  state  upon  the  faith  and  credit  to 
be  allowed  to  a  judgment  rendered  in  another  state,  always  takes  no- 
tice of  the  laws  of  the  latter  state,  and  upon  the  consequent  mis- 
application of  the  postulate  that  one  rule  must  prevail  in  the  court 
of  original  jurisdiction  and  in  the  court  of  last  resort.  When  exer- 
cising an  original  jurisdiction  under  the  constitution  and  laws  of 
the  United  States,  this  court,  as  well  as  every  other  court  of  the 
national  government,  doubtless  takes  notice,  without  proof,  of  the 
laws  of  each  of  the  United  States.  But  in  this  court,  exercising  an 
appellate  jurisdiction,  whatever  was  matter  of  law  in  the  court 
appealed  from  is  matter  of  law  here,  and  whatever  was  matter  of 
fact  in  the  court  appealed  from  is  matter  of  fact  here.  In  the 
exercise  of  its  general  appellate  jurisdiction  from  a  lower  court  of 
the  United  States,  this  court  takes  judicial  notice  of  the  laws  of 
every  state  of  the  Union,  because  those  laws  are  known  to  the  court 
below  as  laws  alone,  needing  no  averment  or  proof:  Course  v.  Stead, 
4  Dall.  22,  1  L.  ed.  724;  Hinde  v,  Vattier,  5  Pet.  398,  8  L.  ed.  168; 
Owings  v.  Hull,  9  Pet.  607,  9  L.  ed.  246;  United  States  v.  Turner,  11 
How.  663,  13  L.  ed.  857;  Pennington  v.  Gibson,  16  How.  65,  14  L. 
ed,  847;  Covington  Drawbridge  Co.  v.  Shepherd,  20  How.  227,  15 
L,  ed.  896;  Cheever  v.  Wilson,  9  Wall.  108,  19  L.  ed.  604;  .Imiction  R. 
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Co.  V,  Bank  of  A&hland,  12  Wall.  226,  20  L.  ed.  385;  Lamar  v.  Micon, 
114  U.  S.  218,  5  Sup.  Ct.  Eep.  857,  29  L.  ed.  94.  But  on  a  writ  of 
error  to  the  highest  court  of  a  state,  in  which  the  revisory  power  of 
this  court  is  limited  to  determining  whether  a  question  of  law  de- 
pending upon  the  constitution,  laws,  or  treaties  of  the  United  State* 
has  been  erroneously  decided  by  the  state  court  upon  the  facts  before 
it  while  the  law  of  that  state,  being  known  to  its  courts  as  law,  is 
of  course  within  the  judicial  notice  of  this  court  at  the  hearing  on 
error;  yet,  as  in  the  state  court,  the  laws  of  another  state  are  but 
facts,  requiring  to  be  proved  in  order  to  be  considered,  this  court 
does  not  take  judicial  notice  of  them,  unless  made  part  of  the  record 
sent  up,  as  in  Green  v.  Van  Buskirk,  7  Wall.  139,  19  L.  ed.  109.  The 
case  comes,  in  principle,  within  the  rule  laid  down  long  ago  by  Chief 
Justice  Marshall:  'That  the  laws  of  a  foreign  nation  designed  only 
for  the  direction  of  its  own  affairs  are  not  to  be  noticed  by  the  courts 
of  other  countries,  unless  proved  as  facta,  and  that  this  court,  with 
respect  to  facts,  is  limited  to  the  statement  made  in  the  court  below, 
cannot  be  questioned':  Talbot  v.  Seeman,  1  Cranch,  1,  2  L.  ed.  15. 
Where  by  the  local  law  of  a  state,  as  in  Tennessee  (Hobbs  v.  Memphis 
etc.  B.  Co.,  9  Heisi.  873),  its  highest  court  takes  judicial  notice 
of  the  laws  of  other  states,  this  court,  also,  on  writ  of  error,  might 
take  judicial  notice  of  them.  But  such  is  not  the  case  in  Maryland, 
where  the  court  of  appeals  has  not  only  affirmed  the  general  rule  that 
foreign  laws  are  facts  which,  like  other  facts,  must  be  proved  before 
they  can  be  received  in  evidence  in  courts  of  justice,  but  has  held 
that  the  effect  which  a  judgment  rendered  in  another  state  has  by 
the  law  of  that  state  is  a  matter  of  fact,  not  to  be  judicially  noticed 
without  allegation  and  proof;  and  consequently  that  an  allegation  of 
the  effect  which  such  a  judgment  has  by  law  in  that  state  is  admitted 
by  demurrer:  Baptiste  v.  De  Volunbrun,  5  Har.  &  J,  86;  Wernwag 
V.  Pawling,  5  Gill  &  J.  500,  25  Am.  Dec.  317;  Bank  of  United  States 
V.  Merchants'  Bank,  7  Gill,  415;  Coates  v.  Markey,  56  Md.  416." 

V.  Distinction  Between  Judicial  Notice  of  System  of  Jurisprudence 
of  Another  Country  and  of  What  Its  Law  is  on  a  Particular  Sub- 
ject. 
There  is  a  distinction  between  taking  judicial  notice  of  a  system  of 
jurisprudence  which  obtains  in  another  country  or  state  and  taking 
judicial  notice  of  the  rule  of  law  which  obtains  with  respect  to  any 
particular  subject.  Thus  in  Banco  De  Souvra  v.  Bankers'  Mut.  Cas- 
ualty Co.  (Iowa),  95  N.  W.  232,  the  court  said:  "As  to  whether  the 
civil  law  is  the  foundation  of  Mexican  jurisprudence,  the  histories 
are  quite  as  accessible  to  the  court  as  to  the  witness.  Probably 
judicial  notice  should  be  taken  of  the  fact  as  a  matter  of  history. 
But  this  extends  no  further  than  the  general  system  of  civil  juris- 
prudence prevails,  without  taking  notice  of  details.  The  extent  of 
its  adoption  we  are  not  bound  to  know,  for,  in  its  adjustment  to  th« 
situation  and  conditions  of  a  people  on  this  continent,  doubtless  many 
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changes  were  made.  Was  the  entire  body  of  the  Justinian  Code 
adopted?  Or  this  with  modifications  essential  to  meet  the  neces- 
sities and  demands  of  modern  civilization!  This  was  a  matter  for 
specific  proof  with  respect  to  the  particular  issue.  We  know  that 
Mexico  was  a  Spanish  province  for  about  three  hundred  years,  and 
then  became,  and  still  is,  a  republic.  At  no  period  of  its  history  has 
it  been  under  British  sovereignty.  Its  institutions  are  Latin  and 
not  Anglo-Saxon,  and  the  common  law  is  not  presumed  to  be  in  force 
in  any  state  or  country  where  English  institutions  have  not  been 
established:  Savage  v.  O'Neil,  44  N.  Y.  298;  Davison  v.  Gibson,  56 
Fed.  443,  5  C.  C.  A.  543;  Norris  v.  Harris,  15  Cal.  226;  Flato  v.  Mul- 
hall,  72  Mo.  522;  Brown  v.  Wright,  58  Ark.  20,  22  S.  W.  1022,  21  L.  K. 
A.  467;  13  Am.  &  Eng.  Ency.  of  Law,  1065." 

The  state  courts  do  not  take  judicial  notice  of  the  common  law 
as  applied  in  various  states:  Crandall  v.  Great  Northern  Ry.  Co.,  83 
Minn.  190,  85  Am.  St.  Eep.  458,  86  N.  W.  10.  Nor  do  the  courts 
take  judicial  notice  of  the  statutory  modifications  of  the  common  law 
in  other  states:  Rush  v.  Landers,  107  La.  549,  32  South.  95,  57  L.  R. 
A.  353. 

VI.     Extent  to  Which  the  Court  will  Indulge  in  Presiunptions  Re- 
specting the  Law  of  Sister  States  or  Foreign  Countries. 

a.  Presumptions  as  to  the  Existence  of  the  Common  Law. 
1.  The  General  Bule. — The  general  rule  is  that,  in  the  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that  the  common  law  ob- 
tains in  a  sister  state:  Birmingham  Waterworks  Co.  v.  Hume,  121 
Ala.  168,  77  Am.  St.  Rep.  43,  25  South.  806;  Alabama  etc.  R.  Co.  v. 
Carroll,  97  Ala.  126,  38  Am.  St.  Rep.  163,  11  South.  803,  18  L.  R.  A. 
433;  Eureka  Springs  Co.  v.  Timmons,  51  Ark.  459,  11  S.  W.  690; 
Thompson  v.  Monrovv,  2  Cal.  99,  56  Am.  Dec.  318;  Norris  v.  Harris, 
15  Cal.  226;  Wells  v.  Schuster-Hax  Nat.  Bank,  23  Colo.  5.34,  48  Pac. 
809;  Southern  Ry.  Co.  v.  Cunningham,  123  Ga.  90,  50  S.  E.  979;  Bailey 
v.  Devine,  123  Ga.  653,  107  Am.  St.  Rep.  153,  51  S.  E.  603;  Miller  v. 
MacVeagh,  40  HI.  App.  532;  Scholten  v.  Barber,  217  111.  148,  75  N.  E. 
460;  Buchanan  v.  Hubbard,  119  Ind.  187,  21  N.  E.  538;  Jackson  v. 
Pittsburg  etc.  Co.,  140  Ind.  241,  49  Am.  St.  Rep.  192,  39  N.  E.  663; 
Penn  Mut.  Life  Ins.  Co.  v.  Norcross,  163  Ind.  379,  72  N.  E.  132; 
Midland  Steel  Co.  v.  Citizens'  Nat.  Bank,  34  Ind.  App.  107,  72  N.  E. 
290;  St.  Louis  etc.  R.  Co,  v.  Johnson  (Kan.),  86  Pac.  156;  Chesapeake 
etc.  R.  Co.  V.  Haumer,  23  Ky.  Law  Rep.  1846,  66  S.  W.  375;  Copley 
v.  Sanford,  2  La.  Ann.  335,  46  Am.  Dec.  548;  Young  v.  Templeton,  4 
La.  Ann.  254,  50  Am.  Dec.  563;  Tlleian  v.  Wilson,  43  Me.  186; 
National  Bank  v.  Baltimore  etc.  R.  Co.,  99  Md.  661,  105  Am.  St. 
Rep,  321,  59  Atl.  134;  Harvey  v,  Merrill,  150  Mass.  1,  15  Am.  St. 
Rep.  159,  22  N.  E.  49,  5  L.  E.  A,  200;  Ellis  v.  Maxon,  19  Mich.  186, 
2  Am.  Rep.  81;  Schroeder  v,  Boyce,  127  Mich.  33,  86  N.  W.  387; 
Crandall  v.  Great  Northern  E.  Co.,  83  Minn.  190,  85  Am.  St.  Rep. 
458,  86  N.  W.  10;  Hubbard  v.  Mobile  etc.  Ry.  Co.,  112  Mo.  App.  451), 


876  American  State  Reports,  Vol.  113.     [New  York, 

87  S.  W.  52;  Ela  v.  Ela,  70  N.  H.  163,  47  Atl.  414;  Leonard  v.  Colum- 
bia Steam  Nav.  Co.,  84  N.  Y.  48,  38  Am.  Rep.  491;  Terry  v.  Eobbins, 
128  N.  C.  140,  83  Am.  St.  Rep.  663,  38  8.  E.  470;  Cressy  v.  Tatom, 
9  Or.  541;  Eosemand  v.  Southern  R.  Co.,  66  S.  C.  91,  44  S.  E.  574; 
Tem'pel  v.  Dodge,  89  Tex.  69,  32  S.  W.  514,  33  S.  W.  222;  Frank  v. 
Gump,  104  Va.  306,  51  S.  E.  358. 

But  any  modifications  of  the  common  law  must  be  proved:  Newton 
V.  Cocke,  10  Ark,  169;  Copley  v.  Sanford,  2  La.  Ann.  335,  46  Am. 
Dec.  348;  Dickey  v.  Pocomoke  City  Nat.  Bank,  89  Md.  280,  43  Atl.  33; 
White  V.  Knapp,  47  Barb.  549;  Vanderpoel  v.  Gorman,  140  N.  Y.  563, 
37  Am.  St.  Rep.  601,  35  N.  E.  932,  24  L.  R.  A.  548. 

"There  is  no  doubt,"  aays  Justice  Field  in  Norris  v.  Harris,  15 
Cal.  226,  "that  the  common  law  is  the  basis  of  the  laws  of  those 
states  which  were  originally  colonies  of  England,  or  carved  out  of 
such  colonies.  It  was  imported  by  the  colonists  and  established  so 
far  as  it  was  applicable  to  their  institutions  and  circumstances,  and 
was  claimed  by  the  Congress  of  the  United  Colonies  in  1774,  as  a 
branch  of  those  'indubitable  rights  and  liberties  to  which  the  re- 
spective colonies'  were  entitled:  1  Kent's  Commentaries,  343.  In 
all  the  states  thus  having  a  common  origin,  formed  from  colonies 
which  constituted  a  part  of  the  same  empire,  and  which  recognized 
the  common  law  as  the  source  of  their  jurisprudence,  it  must  be 
presumed  that  such  common  law  exists — it  has  been  held  in  repeated 
instances — and  it  rests  upon  parties  who  assert  a  different  rule  to 
show  that  matter  by  proof:  See  Inge  v.  Murphy,  10  Ala.  885. 

"A  similar  presumption  must  prevail  as  to  the  existence  of  the 
common  law  in  those  states  which  have  been  established  in  territory 
acquired  since  the  Revolution,  where  such  territory  was  not  at  the 
time  of  its  acquisition  occupied  by  an  organized  and  civilized  com- 
munity; where,  in  fact,  the  population  of  the  new  state  upon  the 
establishment  of  government  was  formed  by  emigration  from  the 
original  states.  As  in  British  Colonies,  established  in  uncultivated 
regions,  by  emigration  from  the  parent  country,  the  subjects  are  con- 
sidered as  carrying  with  them  the  common  law,  so  far  as  it  is  appli- 
cable to  their  new  situation,  BO  when  American  citizens  emigrate  into 
territory  which  is  unoccupied  by  civilized  man,  and  commence  the 
formation  of  a  new  government,  they  are  equally  considered  as  car- 
rying with  them  so  much  of  the  same  common  law,  in  its  modified 
and  improved  condition  under  the  influence  of  modern  civilization 
and  republican  principles,  as  is  suited  to  their  new  condition  and 
wants. 

"But  no  such  presumption  can  apply  to  states  in  which  a  govern- 
ment already  existed  at  the  time  of  their  accession  to  the  country, 
as  Florida,  Louisiana  and  Texas.  They  had  already  laws  of  their 
own,  which  remained  in  force  until  by  the  proper  authority  they 
were  abrogated  and  new  laws  were  promulgated.  With  them  there 
is  no  more  presumption  of  the  existence  of  the  common  law  than  of 
any  other  law.     They  were  independent  of  the  English  law  in  their 
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origin,  and  hence  no  presumption  of  the  existence  of  the  common  law 
of  England  can  be  indulged.  In  countries  conquered  and  ceded  to 
p]ngland,  the  common  law  has  no  authority  without  positive  enact- 
ment, and  for  the  same  reason,  that  they  were  not  part  of  the 
mother  country,  but  distinct  dominions:  1  Blackstone's  Commentaries, 
107;  1  Story  on  the  Constitution,  150.  As  Texas  was  an  independent 
state  at  the  time  of  its  accession  to  the  United  States — having  laws  of 
its  own,  not  being  carved  out  of  the  ancient  colonial  provinces  of 
England,  like  the  original  thirteen  states,  or  formed  by  emigration 
into  an  uncultivated  country  from  those  states,  but  from  a  Mexican 
province  by  a  successful  revolution  against  the  Eepublic  of  Mexico — 
no  presumption  can  arise  of  the  existence  therein  of  the  common 
law,  which  is  the  basis  of  the  jurisprudence  of  the  other  states. 

"The  question  then  recurs  as  to  what  is  to  be  presumed  as  to  the 
law  of  Texas,  in  the  absence  of  any  proof  on  the  subject.  We  can 
perceive  only  one  way  in  which  the  question  can  be  answered,  and 
that  is  to  presume  the  law  of  that  state  to  be  in  accordance  with 
our  own.  We  are  called  upon  to  determine  the  matter  in  contro- 
versy, and  are  not  at  liberty  to  follow  our  own  arbitrary  notions  of 
justice.  We  cannot  take  judicial  notice  of  the  laws  of  Texas,  and 
we  must,  therefore,  as  a  matter  of  necessity,  look  to  our  own  laws 
as  furnishing  the  only  rule  of  decision  upon  which  we  can  act;  and 
to  meet  the  requirement  that  the  case  is  to  be  disposed  of  according 
to  the  laws  of  Texas,  the  presumption  is  indulged  that  the  laws  of 
the  two  states  are  in  accordance  with  each  other." 

There  is,  however,  another  presumption  which  is  very  often  applied 
in  cases  where  the  controversy  could  have  been  decided  by  the 
law  of  another  state,  and  that  is  this,  namely,  that  in  the  absence 
of  proof  to  the  contrary,  the  court  will  presume  that  the  law  of  the 
sister  state  is  the  same  as  that  of  the  forum:  Hall  v.  Pillow,  31  Ark. 
32;  Bovard  v.  Dickenson,  131  Cal.  162,  63  Pac.  162;  Estate  of  Rich- 
ards, 133  Cal.  524,  65  Pac.  1034;  Martin  v.  Haggard  Powder  Co.,  2 
Colo.  596;  Hill  v.  Wilker,  41  Ga.  449,  5  Am.  Rep.  540;  Bierhaus  v. 
Western  Union  Tel.  Co.,  8  Ind.  App.  246,  34  N.  E.  581;  Wilhite  v. 
Skelton,  5  Ind.  Ter.  621,  82  S.  W.  932;  Goodwin  v.  Provident  Sav. 
etc.  Assn.,  -^7  Iowa,  226,  59  Am.  St.  Rep.  411,  66  N.  W.  157,  32  L.  R.  A. 
473;  Spinney  v.  Miller,  114  Iowa,  210,  89  Am.  St.  Rrp.  351,  86  N.  W. 
317;  Shattuck  v.  Chandler,  40  Kan.  516,  10  Am.  St.  Rep.  227,  20 
Pac.  223;  First  Nat.  Bank  v.  Nordstrom,  70  Kan.  485,  78  I'ac.  804; 
Succes'iion  of  Randall,  26  La.  Ann.  163;  MeKenzie  v.  Wardwell,  61 
Me.  186;  Foulke  v.  Fleming,  13  Md.  392;  Cullender  v.  Flint,  187 
Mass  104,  72  N.  E.  345;  Cherry  v.  Sprague,  187  Mass.  113,  103 
Am.  St.  Rep.  381,  72  N.  E.  456,  67  L.  R.  A.  33;  Crane  v.  Hardy,  1 
Mich.  56;  Schultz  v.  Howard,  63  Minn.  196,  56  Am.  St.  Rep.  470,  65 
N.  W.  363;  Haworth  v.  Kansas  City  etc.  Co.,  94  Mo.  App.  215,  68 
S.  W.  Ill;  Scroggin  v.  McClelland,  37  Neb.  644,  40  Am.  St.  Rep.  520, 
56  N.  W.  208,  22  L.  R.  A.  110;  Chapman  v.  Brewer,  43  Neb.  890,  47 
Am.  St.  Rep.  779,  62  N.  W.  320;  H^  oes  v.  McDermott,  82  N.  Y.  41, 
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37  Am.  Rep.  ;")38;  Keagy  v.  Wellington  Nat.  Bank,  12  Okla.  33,  69 
Pac.  811;  Linton  v.  Moorhead,  209  Pa.  646,  59  Atl.  264;  Morris  v. 
Hubbard,  10  S.  Dak.  259,  72  N.  W.  894;  Loud  v.  Hamilton  (Tenn.  Ch. 
App.),  51  S.  W.  140;  Burgess  v.  Western  Union  Tel,  Co.,  92  Tex. 
125,  71  Am.  St.  Rep.  833,  46  S.  W.  194;  Dignan  v.  Nelson,  26  Utah,  215, 
72  Pac.  936;  Woodrow  v.  O'Connor,  28  Vt.  776;  Gunderson  v.  Gun- 
derson,  25  Wash.  459,  65  Pac.  791;  Osborn  v.  Blackburn,  78  Wis.  209, 
23  Am.  St.  Rep.  400,  47  N,  W.  175,  10  L.  R.  A.  367. 

Consequently,  where  the  common  law  obtains  on  the  subject  of  the 
controversy  in  the  court  of  the  forum,  we  may  safely  presume  that  it 
also  obtains  in  the  sister  state:  Engstrand  v.  Kleffman,  86  Minn.  403, 
91  Am.  St.  Rep.  359,  90  N.  W.  1054.  The  presumption  in  favor  of  the 
common  law  has  been  indulged  in  Minnesota  even  when  the  law  of 
Minnesota  was  statutory:  Reiff  v.  Bakken,  36  Minn.  333,  31  N.  W. 
348;  Pardoe  v.  Merritt,  75  Minn.  12,  77  N.  W.  552.  But  in  New  York 
the  law  of  the  foreign  state  was  presumed  to  be  the  same  as  the 
common  law  of  New  York,  and  not  the  same  as  the  common  law  of 
England:  Spencer  v.  Busch,  98  N,  Y.  Supp.  690.  And  the  general 
law-merchant  being  part  of  the  common  law  is  presumed  to  obtain  in 
a  sister  state:  Donegan  v.  Ward,  49  Ala.  242,  20  Am.  Rep.  275;  Reed 
V.  Wilson,  41  N.  J.  L,  29. 

2.  Rule  Where  the  Sister  State  or  Country  was  Populated  or  De- 
rived from  a  Mother  Country  in  Which  the  Common  Law  did  not 
Obtain. — As  was  shown  in,  the  quotation  from  the  case  of  Norris  v. 
Harris,  15  Cal.  226,  cited  in  the  preceding  subdivision,  some  of  the 
courts  refuse  to  indulge  in  the  presumption  that  the  common  law 
prevails  in  a  sister  state  where  the  jurisprudence  of  that  particular 
state  was  not  derived  from  the  common  law,  but  from  that  of  the  civil 
law,  as  was  the  jurisprudence  of  Texas.  Hence  the  court  of  Arkan- 
sas refused  to  indulge  the  presumption  that  the  common  law  obtained 
in  Texas,  and  consequently  applied  the  law  of  the  forum:  Brown  ▼. 
Wright,  58  Ark.  20,  22  S.  W.  1022,  21  L.  R.  A.  467.  And  that  court 
made  a  like  ruling  with  respect  to  the  Indian  territory;  the  court, 
with  respect  to  the  presumption  of  the  existence  of  the  common  law, 
saying:  "But  this  presumption  is  indulged  as  to  those  states  only 
that  have  taken  the  common  law  as  a  basis  of  their  jurisprudence. 
Such  a  presumption  would  not  be  indulged  as  to  the  laws  of  the 
state  of  Louisiana  or  Texas,  because  we  know  that  their  jurisprudence 
is  founded  upon  a  different  system.  The  same  reason  forbids  such  a 
presumption  as  to  the  laws  of  the  Indian  territory,  for  we  know 
that  no  system  of  laws  have  been  adopted  there  and  their  existence 
universally  recognized.  They  do  not  depend  upon  the  uncertain 
tenure  of  possession,  but  rest  upon  a  more  substantial  basis.  As  such 
rights  are  respected  there,  they  should  be  enforced  when  they  become 
involved  in  the  courts  of  this  state.  There  is  no  federal  law  on  the 
subject.  We  have  no  proof  of,  and  can  indulge  no  presumption  as 
to,  the  local  laws  in  force  there.  As  the  parties  have  invoked  the  aid 
of  our  courts,  we  must  therefore  apply  our  own  law,  and  administer 
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justice  according  to  its  principles":  Gatner  v.  Wright,  52  Ark.  385, 
12  8.  W.  785,  6  L.  R.  A.  715.  A  like  conclusion  was  reached  with 
respect  to  the  Creek  Nation  of  Indians:  Du  Val  v.  Marshall,  30  Ark. 
230;  Davison  v,  Gibson,  56  Fed.  443,  5  C.  C.  A.  543.  The  courts  of 
Missouri  have  applied  this  rule  with  great  strictness.  They  hold  that 
the  presumption  that  the  common  law  obtains  in  a  sister  state  will 
not  be  indulged  with  respect  to  states  which  were  not  English  colo- 
nies. They  have  applied  this  rule  to  Arkansas  (Clark  v.  Barnes,  58 
Mo.  App.  667),  Iowa  (Barhydt  v.  Alexander,  59  Mo.  App.  188),  Idaho 
(McManua  v.  Oregon  etc.  R.  Co.,  118  Mo.  App.  152,  94  S.  W.  743), 
Kansas  (Silver  v.  Kansas  City  etc.  R.  Co.,  21  Mo.  App.  5;  "Witaseheck 
V.  Glass,  46  Mo.  App.  209),  Louisiana  (Sloan  v.  Torry,  78  Mo.  623), 
Mississippi  (Searles  v.  Lum,  81  Mo.  App.  607),  and  Texas  (Flato  v. 
Mulhall,  72  Mo.  522). 

And  in  this  connection  it  is  also  held  that  where  community  prop- 
erty located  in  Oklahoma  is  in  controversy  in  Texas,  the  law  with 
respect  to  community  property  will  be  presumed  to  be  the  same  in  the 
absence  of  evidence  to  the  contrary:  Ex  parte  Latham  (Tex.  Cr.),  82 
S.  W.  1046. 

But  courts  will  not  presume  that  the  common  law  of  England  is 
also  the  common  law  of  all  her  colonies,  and  hence  no  presumption 
will  be  indulged  that  the  common  law  obtains  in  New  Brunswick: 
Owen  V.  Boyle,  15  Me.  147,  32  Am.  Dec.  143. 

The  laws  which  were  common  to  the  mother  country,  and  which 
obtained  in  the  state  while  a  dependency  of  the  mother  country,  are 
not  regarded  as  foreign  laws,  such  as  the  laws  of  Spain  and  France, 
which  obtained  in  Louisiana,  and  the  court  will  take  judicial  notice  of 
such  laws,  though  not  of  laws  of  such  foreign  countries  passed  subse- 
quently to  the  political  separation  from  the  mother  country:  Pecquet  v. 
Pecquet 's  Exr.,  17  La.  Ann.  204;  Malpica  v,  McKown,  1  La.  248,  20 
Am.  Dec.  279. 

3.  Rule  with  Respect  to  Foreign  Country  Whose  System  of  Juris- 
prudence is  not  Based  on  the  Common  Law. — The  courts  will  presume 
that  the  common  law  does  not  prevail  in  those  foreign  countries  whose 
jurisprudence  is  based  on  the  civil  law  or  some  system  of  jurispru- 
dence other  than  that  of  the  common  law.  Hence  the  common  law 
will  not  be  presumed  to  prevail  in  Asiatic  Turkey:  Asian ian  v. 
Dostumian,  174  Mass.  328,  75  Am.  St.  Rep.  348,  54  N.  E.  845,  47  L.  R. 
A.  495;  nor  in  Russia:  Savage  v.  O'Neill,  44  N.  Y.  298;  nor  in  France: 
In  re  Hall,  61  App.  Div.  266,  70  N.  Y.  Supji.  400;  nor  in  Mexico: 
Banco  de  Sonora  v.  Bankers'  Mut.  etc.  Co.,  124  Iowm,  576,  104  Am.  St. 
Rep.  367,  100  N.  W.  532;  though  it  was  held  in  Texas  that  the  court 
would  consider  that  the  common  law  prevailed  in  Mexico  to  the  extent 
that  compensation  could  be  recovered  for  a  tort  committed  there: 
Mexican  Central  R.  Co.  v.  Mitten.  13  Tex.  Civ.  App.  653,  36  S.  W.  282. 
The  general  rule  is  that  in  order  to  obtain  the  benefit  of  the  law 
of  a  foreign  country,  it  must  be  pleaded  and  proved.  And  in  the 
absence   of  proof  to   the   contrary,   the   rights  of  the   parties   will   be 
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adjudicated  by  the  law  of  the  forum:  Loaiza  v.  Superior  Court,  85 
Cal.  11,  20  Am.  St.  Eep.  197,  24  Pac.  707,  9  L.  E.  A.  376;  Carpenter 
V.  Grand  Trunk  E.  Co.,  72  Me.  388,  39  Am.  Eep.  340;  Chase  v.  Alliance 
Ins.  Co.,  9  Allen,  311;  Thompson  v.  Ketcham,  8  Johns.  189,  5  Am.  Dec. 
332;  Savage  v.  O'Neil,  44  N.  Y.  298;  Hynes  v.  McDermott,  82  N.  Y. 
41,  37  Am.  Eep.  538;  Mexican  Cent.  E.  Co.  v.  Olmstead  (Tex.  Civ. 
App.),  60  S.  W.  267;  Daniel  v.  Golden  Hill  Min.  Co.,  28  Wash  411, 
68  Pac.  884;  Eobinson  v.  Detroit  etc.  Nav.  Co.,  73  Fed.  883,  20  C.  C. 
A.  86;  Mexican  Cent,  E.  Co.  v.  Glover,  107  Fed.  356,  46  C.  C.  A,  334. 
b.  How  the  Court  Determines  What  is  the  Common  Law  of  a  Sis- 
ter State. — The  common  law  as  declared  by  the  court  of  the  forum  is 
generally  presumed  to  prevail  in  the  sister  states:  Scolling  v.  Knollin, 
94  111.  App.  443;  St.  Louis  etc.  Co.  v.  Weaver,  35  Kan.  412,  57  Am. 
Eep.  176,  11  Pac.  408;  Crandall  v.  Great  Northern  E.  Co.,  83  Minn. 
190,  85  Am.  St.  Eep.  458,  86  N.  W.  10;  Kelley  v.  Kelley,  161  Mass. 
Ill,  42  Am.  St.  Eep.  389,  36  N.  E.  837,  25  L.  E.  A.  806;  Callender 
etc.  Co.  V.  Flint,  187  Mass.  104,  72  N.  E.  345;  Houghtaling  v.  Ball, 
19  Mo.  84,  59  Am.  Dec.  331. 

c.    Presumptions  as  to  the  Statutory  Law  of  Sister  States  or  Foreign 

Countries. 

1.  In  General. — There  is  a  direct  conflict  of  authority  as  to  whether 
the  statutes  of  a  sister  state  or  foreign  country  will  be  presumed  to 
be  similar  to  those  of  the  forum.  Among  those  courts  holding  that 
such  statutes  are  similar  to  that  of  the  forum  are  the  following: 
Campbell  v.  Campbell,  129  Iowa,  317,  105  N.  W.  583;  Eoe  v.  Eoe, 
52  Kan.  724,  39  Am.  St.  Eep.  367,  35  Pac.  888;  Sandidge  v.  Hunt, 
40  La.  Ann.  766,  5  South.  55;  Fisher  v.  Donovan,  57  Neb.  361,  77 
N.  W.  778,  44  L.  E.  A.  383;  Eogers  v.  Hatch,  8  Nev.  35;  Iowa  Loan 
etc.  Co.  V.  Schnose  (S.  Dak.),  103  N.  W.  22;  Southern  etc.  Ey.  Co. 
V.  J.  W.  Burgess  Co.  (Tex.  Civ.  App.),  90  S.  W.  189;  White  v.  Eicheson 
(Tex.  Civ.  App.),  94  S.  W.  202;  Clark  v.  Eltinge,  38  Wash.  376,  107 
Am.  St.  Eep.  857,  80  Pac.  556;  Edelman  v.  Edelman,  125  Wis.  270, 
104  N.  W.  56.  And  among  those  holding  that  the  courts  will  not 
presume  any  similarity  of  statutory  laws  are  the  following:  West- 
ern Union  Tel.  Co.  v.  Way,  83  Ala,  542,  4  South.  844;  Wood  v.  Su- 
preme Euling  etc.,  212  111.  532,  72  N.  E.  783;  Kelley  v.  Kelley,  161 
Mass.  Ill,  42  Am.  St.  Eep.  389,  36  N.  E.  837,  25  L.  E.  A.  806;  Cherry 
v.  Sprogue,  187  Mass.  113,  103  Am.  St.  Eep.  381,  72  N.  E.  456,  67 
L.  E.  A.  33;  Wilcox  v.  Bergman,  96  Minn.  219,  104  N.  W.  955; 
Eckles  V.  Missouri  Pac.  Ey.,  112  Mo.  App.  240,  87  S.  W.  99;  Eobb 
v.  Washington  etc.  College,  185  N.  Y.  485,  78  N.  E.  359;  Eudy  v. 
Eio  Grande  E.  Co.,  8  Utah,  165,  30  Pac.  366. 

Where  the  foreign  law  seeks  to  enforce  a  penalty  or  work  a  for- 
feiture, no  presumption  will  be  indulged  that  it  is  similar  to  the  law 
of  the  forum:  Grider  v.  Driver,  46  Ark.  50;  Fred  Miller  B.  Co.  v. 
De  France,  90  Iowa,  395,  57  N.  W.  759;  Samuel  Westheimer  &  Sons 
V.  Habinck   (Iowa),    109   N.   W.    189;   People's   etc.   Assn.   v.   Backus 
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(Neb.),  89  N.  W.  315;  Harris  v.  White,  81  N,  Y.  532;  Leake  v. 
Bergen,  27  N.  J.  Eq.  360;  Allen  West  etc.  Co.  v.  Carroll,  104  Tenn. 
489,  58  S.  W.  314;  Schoenberg  v.  Adler,  105  Wis.  645,  81  N.  W.  1055. 

2.  Presumption  of  Continued  Existence  of  a  Law  After  Its  Ex- 
istence is  Once  Proved. — Where  the  law  of  a  foreign  state  is  once 
proved  to  have  been  in  existence,  its  continued  existence  will  be 
presumed,  in  the  absence  of  proof  showing  its  repeal  or  modification: 
Hush  V.  Gariner,  73  Ala.  162;  Miami  Powder  Co.  v.  Hotchkiss,  17 
111.  App.  622;  St.  Louis  etc.  Ry.  Co.  .v.  Eggmann,  161  111.  155,  43  N. 
E.  620;  Cochran  v.  Ward,  5  Ind.  App.  89,  51  Am.  St.  Eep.  229,  29 
N.  E.  795,  31  N.  E.  581;  In  re  Huss,  126  N.  Y.  537,  27  N.  E.  784,  12 
L.  R.  A.  620;  State  v.  Patterson,  24  N.  C.  346,  38  Am.  Dec.  699. 
'Not  will  tlie  repeal  of  a  statute  of  another  state  which  is  similar  to 
the  one  previously  in  force  in  the  state  of  the  forum  be  presumed 
because  of  the  repeal  of  the  statute  of  the  forum:  Ex  parte  Lafonta, 
2  Rob.  (La.)  495. 

3.  How  Presumption  of  Similarity  of  Foreign  Law  With  that  of 
the  Forum  may  be  Rebutted. — Of  course,  the  presumption  of  similarity 
of  a  foreign  law  with  that  of  the  forum  may  be  rebutted  by  evi- 
dence showing  a  dissimilar  law.  But  this  presumption  of  similarity 
may  also  be  rebutted  by  evidence,  such  as  decisions  of  the  foreign 
state,  tending  to  show  a  dissimilar  law,  even  though  the  evidence  be 
deemed  insufficient  or  inconclusive  upon  the  subject.  It  must,  how- 
ever, be  of  sufficient  probative  force  as  not  to  amount  to  a  "totiil 
lack  of  evidence":  Ufford  v.  Spaulding,  156  Mass.  65,  30  N.  E.  300. 

VII.  Kind  of  Evidence  by  Which  the  Laws  of  Sister  States  or  of 
Foreign  Countries  may  be  Proved. 

a.  In  General. — The  proof  of  the  law  of  a  sister  state  or  foreign 
country  being  the  proof  of  a  matter  of  fact,  it  naturally  follows  that 
the  best  evidence  obtainable  must  be  adduced:  Isabella  v.  Peeot, 
2  La.  Ann.  387;  Charlotte  v.  Chouteau,  25  Mo.  465;  Hall  v.  Castello, 
48  N.  H.  176,  2  Am.  Rep.  207;  Dougherty  v.  Snyder,  15  Serg.  &  K. 
84,  16  Am.  Dec.  520;  Phillips  v.  Gregg,  10  Watts,  158,  36  Am.  Dec. 
158;  Church  v.  Hubbart,  2  Cranch,  187,  2  L,  ed.  249;  Ennis  v.  Smith, 
14  How.  (U.  S.)  400,  14  L.  ed.  472.  This  question  is  often  regu- 
lated by  the  statutes  of  the  various  states. 

With  respect  to  whether  foreign  laws  may  be  proved  by  parol  ev-i- 
dence,  the  authorities  are  in  apparent  conflict.  As  far  as  the  proof 
of  unwritten  laws  is  concerned,  there  is  not  much  diversity  of  opin- 
ion, but  with  respect  to  written  laws,  the  objection  is  urged  that 
the  written  law  itself  is  the  best  evidence.  This  objection,  however, 
is  answered  by  the  statement  that  the  issue  is  as  to  the  state  of  the 
law  at  some  particular  time,  and  that  the  state  of  a  written  law  may 
be  affected  not  only  by  the  decisions  of  the  courts  with  respect  to 
its  meaning,  but  also  by  many  other  considerations  in  which  the 
words  of  a  statute  are  but  an  element:  Baron  de  Bode's  Case,  8  Q. 
B.  208;  Sussex  Peerage  Case,  11  Clarke  &  F.  35.  The  American 
Am.    St.   Rep.,   Vol.    113—56 
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rule,  as  based  on  the  weight  of  authority,  is  that  whenever  a  stat- 
ute is  involved,  a  copy  of  the  statute  is  deemed  the  best  evidence: 
Innerarity  v.  Minis'  Heirs,  1  Ala.  660;  Bowles  v.  Eddy,  33  Ark.  645; 
Hoes  V.  Van  Alstyne,  20  HI.  201;  Comparet  v.  Jernegan,  5  Blackf. 
375;  State  v.  Cross,  68  Iowa,  180,  26  N.  W.  62;  Talbot  v.  Peoples,  6 
J.  J.  Marsh.  200;  Isabella  v.  Pecot,  2  La.  Ann.  387;  Owen  v.  Boyle, 
15  Me.  149,  32  Am.  Dec.  143;  Baltimore  etc.  E.  Co.  v.  Glenn,  28  Md. 
287,  92  Am.  Dec.  688;  People  v.  Lambert,  5  Mich.  349,  72  Am.  Dec. 
49;  Stewart  v.  Swauzy,  23  Miss.  502;  Charlotte  v.  Chouteau,  25  Mo. 
465;  Watson  v.  Walker,  23  N.  H.  471;  Kenny  v.  Clarkson,  1  Johns. 
394,  3  Am.  Dec.  336;  Chanoine  v.  Fowler,  3  Wend.  173;  Hynes  v. 
McDermott,  82  N.  Y.  41,  37  Am.  Rep.  538;  Dougherty  v.  Snyder, 
15  Serg.  &  E.  84,  16  Am.  Dec.  520;  Bryant  v.  Kelton,  1  Tex.  434; 
Smith  V.  Potter,  27  Vt.  304,  65  Am.  Dec.  198;  Church  v.  Hubbart, 
2  Cranch,  187,  2  L.  ed.  249.  There  are,  however,  a  few  decisions 
sustaining  the  contrary  rule,  but  they  generally  refer  to  the  stat- 
utes of  foreign  countries:  Raynham  v.  Canton,  3  Pick.  293;  Hall 
v.  Costello,  48  jS\  H.  176,  2  Am.  Rep.  207;  Phillips  v.  Gregg,  10  Watts, 
158,  36  Am.  Dec.  158;  Barrows  v.  Downs,  9  R.  I.  446,  11  Am.  Rep. 
283;  Wilcocks  v.  Phillips,  1  Wall.  Jr.  49,  Fed.  Cas.  No.  17639;  Ilerbst 
v.  Asiatic  Prince,  108  Fed.  287;  Mexican  etc.  R.  Co.  v.  Slater,  115 
Fed.  593,  53  C.  C.  A.  239;  Badische  etc.  Co.  v.  Klipstein,  125  Fed. 
543.  The  oral  evidence  in  the  cases  just  cited  was  allowed  in  a  few 
of  the  cases  because  of  the  difficulty  of  obtaining  information  as  to 
the  laws  of  foreign  countries. 

But  oral  testimony  going  merely  to  the  construction  of  the  words 
of  the  foreign  statute  is  not  regarded  as  incompetent  or  inadmissible: 
Walker  v.  Forbes,  31  Ala.  9;  Dyer  v.  Smith,  12  Conn.  384;  Canole 
v.  People,  177  III.  219,  52  N.  E.  310;  Bierhaus  v.  Western  Union  Tel. 
Co.,  8  Ind.  App.  581,  34  N.  E.  581;  Greasons  v.  Davis,  9  Iowa,  219. 
Sometimes  it  is  stated  with  respect  to  the  proof  of  the  written 
laws  of  foreign  countries,  that  the  court  has  a  discretion  in  allow- 
ing the  admission  of  parol  evidence:  Line  v.  Mack,  14  Ind.  330. 

^3.    By  Expert  Witnesses. 

1.  In  General. — It  is  generally  conceded  that  the  unwritten  laws 
of  a  sister  state  or  foreign  country  may  be  proved  by  expert  wit- 
nesses: McNeill  V.  Arnold,  17  Ark.  154;  Dyer  v.  Smith,  12  Conn. 
384;  McDeed  v.  McDeed,  67  111.  545;  Comparet  v.  Jernegan,  5 
Blackf.  375;  Greasons  v.  Davis,  9  Iowa,  219;  Taylor  v.  Sweet,  3  La. 
33,  22  Am.  Dec.  156;  Owen  v.  Boyle,  15  Me.  147,  32  Am.  Dec.  143; 
De  Sobry  v.  De  Laistre,  2  Har.  &  J.  191,  3  Am.  Dec.  555;  Mo  wry  v. 
Chase,  100  Mass.  79;  Hemphill  v.  Bank  of  Alabama,  6  Smedes  &  M. 
44;.  Charlotte  v,  Chouteau,  25  Mo.  465;  Barber  v.  Hildebrand,  42 
Neb.  400,  60  N.  W.  594;  Kenny  v.  Clarkson,  1  Johns.  385,  3  Am.  Dec. 
336;  Emery  v.  Berry,  28  N.  H.  473,  61  Am.  Dec.  622;  Temple  v.  Board 
of  Commrs.,  Ill  N.  C.  36,  15  S.  E.  886;  State  v.  Moy  Looke,  7  Or. 
54;   Dougherty  v.  Snyder,   15  Serg.   &   R.   84,   16  Am.   Dec.  520;   City 
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Sav.  Bank  v.  Kensington  Land  Co.  (Tonn.  Ch.  App.),  37  S.  W. 
1037;  State  v.  De  Leon,  64  Tex.  553;  Woodbridge  v.  Austin,  2  Tyl. 
364,  4  Am.  Dec.  740.  For  the  admissibility  of  expert  evidence  with 
respect  to  written  laws,  see  the  previous  subdivision. 

2.  Who  May  he  Deemed  Experts. — Expert  witnesses  need  not  be 
members  of  the  legal  profession,  though  they  must  be  persons  ac- 
quainted with  the  law:  Pickard  v.  Bailey,  26  N.  H.  152;  Hall  v. 
Costello,  48  N.  H,  176,  2  Am.  Rep.  207;  State  v.  Behrman,  114  N.  C. 
797,  19  S.  E.  220;  American  Life  Ins.  Co.  v.  Rosenagle,  77  Pa.  507. 
Thus  a.  Roman  Catholic  clergyman  may  testify  as  an  expert  as  to 
the  matrimonial  laws  of  Rome:  Massucco  v.  Toraassi,  78  Vt.  188,  62 
Atl.  57;  Sussex  Peerage  Case,  11  Clarke  &  F.  35.  But  it  has  been 
held  that  an  American  lawyer  not  acquainted  with  the  laws  of 
Mexico  is  not  entitled  to  testify  as  an  expert  as  to  the  unwritten 
laws  of  Mexico:  Banco  de  Sonora  v.  Bankers'  Mut.  etc.  Co.  (Iowa), 
95  N.  W.  232. 

3.  Right  of  Experts  to  Refresh  Their  Memory  by  Reference  to 
Books  of  Authority. — Experts  in  giving  evidence  as  to  a  foreign  law 
may  refresh  their  memory  or  confirm  their  opinion  on  the  subject  by 
referring  to  law  books:  Sussex  Peerage  Case,  11  Clarke  &  F.  35; 
Nelson  v.  Bridgport,  8  Bcav.  527. 

c.  Effect  of  Decisions  of  the  Courts  or  of  Law  Treatises  by  Writers 
of  Recognized  Authority  as  Evidence. — The  decisions  of  the  courts 
of  the  foreign  state  are  evidence  of  the  unwritten  laws  of  such  state: 
McDeed  v.  McDeed,  67  111.  545;  Hendry  v.  Evans,  120  Iowa,  310,  94 
N.  W.  853;  Ferd  Heim  Brwg.  Co.  v.  Gunter,  67  Kan.  834,  72  Pac. 
859;  McRae  v.  Mattoon,  13  Pick.  53;  White  v.  Knapp,  47  Barb.  549; 
Dougherty  v.  Snyder,  15  Serg.  &  R.  84,  16  Am.  Dec.  520.  Likewise 
the  works  of  law-writers  of  recognized  authority  are  also  admissible: 
Banco  de  Sonora  v.  Bankers'  Mut.  etc.  Co.  (Iowa),  95  N.  W.  232; 
Chase  v.  Alliance  Ins.  Co.,  9  Allen,  311;  Babcock  v.  Marshall,  21  Tex. 
Civ.  App.  145,  50  S.  W.  728;  The  Maggie  Hammond,  9  Wall.  435,  19 
L.  ed.  772. 

d.  How  the  Statutes  of  Sister  States  or  Foreign  Countries  are 
Generally  Proved. — The  statutes  in  the  various  states,  as  a  general 
rule,  provide  the  manner  in  which  the  written  laws  of  sister  states 
or  foreign  countries  may  be  proved:  McCraney  v.  Glos,  222  111.  628, 
78  N.  E.  921.  Exemplified  or  authenticated  copies  of  foreign  statutory 
laws  are  frequently  used  in  proving  their  existence:  McNeill  v. 
Arnold,  17  Ark.  154;  Comparet  v.  Jernegan,  5  Blackf.  375;  Charlotte 
V.  Chouteau,  25  Mo.  465;  Lincoln  v.  Battelle,  6  Wend.  475;  Hynes  v. 
McDermott,  82  N.  Y.  41,  37  Am.  Dec.  538;  Territt  v.  Woodruff,  19 
Vt.  182;  Pierce  v.  Indseth,  106  U.  S.  546,  1  Sup.  Ct.  Rep.  418,  27 
L.  ed.  254. 

Compilations  of  statutes  purporting  to  have  been  published  un- 
der official  authority  are  generally  admissible  to  prove  the  statutory 
law  of  a  foreign  state  or  country:  Paine  v.  Lake  Erie  etc.  R.  Co.,  31 
Ind.  283;  Goodwin  v.  Providence  etc.  Assur.  Assu.,  97  Iowa,  226,  59  Am. 
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St.  Rep.  411,  66  S.  W.  157,  32  L.  E.  A.  473;  Biesenthall  v.  Williams,  1 
Duvall,  329,  85  Am.  Dec.  629;  Owen  v.  Boyle,  15  Me.  147,  32  Am.  Dec.  143; 
Raynhara  v.  Canton,  3  Pick.  293;  Wilt  v.  Cutler,  38  Mich.  189;  Emery 
V.  Berry,  28  N.  H.  473,  61  Am.  Dec.  622;  Toulandon  v.  Lachemeyer, 
6  Abb.  Pr.,  N.  S.,  215;  Hunt  v.  Johnson,  44  N.  Y.  27,  4  Am.  Rep. 
631;  Jones  v.  Maffet,  5  Serg.  &  R.  532;  How  v.  Ballard,  113  Wis. 
375,  89  S.  W.  136;  Clagett  v.  Duluth  Tp.,  143  Fed.  824.  But  where 
the  verity  of  any  part  of  a  compilation  of  the  laws,  printed  by  pub- 
lic authority  but  private  enterprise,  is  questioned,  the  court  will  look 
to  the  original  enactments:  Clagett  v.  Duluth  Tp.,  143  Fed.  824. 

The  promulgation  in  the  United  States  of  the  law  of  France  by 
the  joint  act  of  the  departments  of  war  and  state  is  deemed  a  suf- 
ficient authentication  of  such  law:  Talbot  v.  Seeman,  1  Cranch,  1, 
2  L.  ed.  15. 

An  authentication  of  the  copy  of  a  statute  by  the  great  seal  of 
the  state  is  sufficient  to  render  the  copy  admissible:  Griswold  v. 
Pitcairn,  2  Conn.  85;  Thompson  v.  Stewart,  3  Conn.  171,  8  Am.  Dec. 
168;  Line  v.  Mack,  14  Ind.  330;  State  v.  Carr,  5  N.  H.  367;  Topliff 
V.  Richardson  (Neb.),  107  N.  W,  114;  Lincoln  v,  Battelle,  6  Wend. 
475;  State  v.  Twitty,  9  N.  C.  441,  11  Am.  Dec.  779. 

e.  Who  Detennines  the  Competency  of  the  Evidence  Offered. — 
The  competency  of  the  evidence  offered  to  prove  foreign  laws  is 
naturally  a  question  for  the  court:  Kline  v.  Baker,  99  Mass.  253; 
Thrasher  v.  Everhart,  3  Gill  &  J.  234;  Hynea  v.  McDermott,  82  N. 
Y.  41,  37  Am.  Rep.  538. 

VIII.     How  the  Meaning  of  the  Law  of  Another  State  is  Ascertained 
by  the  Court  of  the  Forum. 

The  construction  of  a  foreign  written  law  may  be  ascertained  from 
the  decisions  of  that  state  upon  the  subject:  Roberts  v.  Knights,  7 
Allen,  449;  Wilson  v.  Smith,  5  Yerg.  379;  Babcock  v.  Marshall,  21 
Tex.  Civ.  App.  145,  50  S.  W.  728.  "Where  the  law  in  question  is 
a  statute  of  a  sister  state,  and  the  text  of  that  statute  is  before  the 
court,  as  it  was  in  this  case,  the  question  of  the  construction  to  be 
given  to  the  language  thereof  should  be  determined  by  ascertaining. 
if  possible,  the  construction  given  said  statute  by  the  highest  court 
of  that  state.  If  this  cannot  be  ascertained,  it  would  be  doubtless 
competent  to  show  what  the  holdings  of  courts  of  general  jurisdic- 
tion in  that  state  were  as  to  this  law.  If  no  proof  as  to  the  hold- 
ing of  any  court  of  that  state  is  produced,  then  it  is  the  duty  of 
the  court  where  the  trial  is  being  had  to  interpret  and  construe  the 
statute  of  said  sister  state  according  to  the  same  rules  that  are  ap- 
plicable in  the  construction  of  a  domestic  statute":  Clarke  v.  Eltinge, 
38  Wash.  376,  107  Am.  St.  Rep.  857,  80  Pac.  556.  In  other  words, 
the  courts  will,  on  proof  of  what  construction  is  given  to  a  statute 
of  another  state,  in  that  state,  adopt  the  same  construction:  Han- 
cock Nat.  Bank  v.  Ellis,  166  Mass.  414,  55  Am.  St.  Rep.  414,  44  N. 
E.  349. 
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SKILTON  V.  CODINGTON. 

[185  N.  Y.  80,  77  N.  E.  790.] 

BANKRUPTCY — Jurisdiction  of  Claim  to,  or  Lien  on.  Prop- 
erty of  Bankrupt. — A  court  of  bankruptcy  h&s  no  jurisdiction,  ex- 
cept by  tlie  consent  of  the  parties,  to  try  and  determine  a  suit  brought 
by  a  trustee  in  bankruptcy  to  recover  property  alleged  to  be  part 
of  the  bankrupt's  estate  or  to  have  been  transferred  by  him  in  fraud 
of  the  act.  Such  suits  must  be  prosecuted  either  in  the  state  courts, 
or  in  the  circuit  courts  of  the  United  States,  if  the  citizenship  of 
the  parties  authorizes  the  action  to  be  maintained  in  the  latter 
tribunal,     (p.  887.) 

BANKEUPTCY— Jurisdiction  of  State  Courts  Over  Lien  Suits. 
Under  the  bankrupt  act  parties  claiming  the  property  or  liens  thereon 
may  establish  their  rights  by  suits  in  courts  of  plenary  jurisdiction. 
It  was  not  the  intention  of  the  act  to  subject  such  claims  to  sum- 
mary disposition  in  the  bankruptcy  court  unless  the  claims  are 
frivolous  or  made  in  bad  faith.  Hence,  where  a  trustee  in  bank- 
ruptcy under  order  of  the  bankruptcy  court  recovered  from  out  of  the 
proceeds  of  sale  of  property,  covered  by  a  chattel  mortgage,  a  sum 
to  pay  liens  or  claims  that  might  be  established  against  the  prop- 
erty, the  state  court  has  jurisdiction  of  a  suit  against  the  trustee  to 
enforce  the  mortgage  lien.     (p.  887.) 

BANKRUPTCY.— A  Judgment  of  a  State  Court  in  Relation 
to  a  Fund  or  Property  in  the  possession  of  a  bankruptcy  court  does 
not  authorize  such  fund  or  property  to  be  taken  from  the  possession 
of  the  bankruptcy   court,     (p.  888.) 

BANKRUPTCY. — ^A  Bankruptcy  Court  May  Enjoin  the  Prose- 
cution of  a  Suit  in  the  State  Court  to  determine  and  establish  a 
lien  on  the  fund  or  property  of  the  bankrupt  in  possession  of  the 
bankruptcy  court,     (p.  888.) 

CHATTEL  MORTGAGES.— Under  the  Lien  Law,  a  Failure 
to  File  a  Chattel  Mortgage  for  five  years  renders  it  void  as  against 
creditors  of  the  mortgagor  whose  claims  accrued  prior  to  such  fil- 
ing,    (p.  888.) 

CHATTEL  MORTGAGES— Unfiled— Right  of  Bankruptcy 
Trustee  to  Attack. — Under  the  bankrupt  act,  the  trustee  in  bankruptcy 
may  attack  a  chattel  mortgage  for  default  in  filing,  though  he  could 
not  have  done  so  under  the  bankruptcy  act  of  1868.     (p.  890.) 

CHATTEL  MORTGAGES — Subsequently  Acquired  Property. — 
A  chattel  mortgage,  otherwise  valid,  is  not  rendered  void  because  it 
professes  to  include  property  that  may  be  subsequently  acquired, 
(p.  892.) 

CHATTEL  MORTGAGES— Effect  of  Permission  to  Sell.— The 
fact  that  a  chattel  mortgage  permits  the  mortgagor  to  sell  the  mort- 
gaged chattels  and  apply  the  proceeds  in  payment  of  the  mortgage 
does  not  render  the  mortgage  void,  since  in  such  case  the  proceeds 
of  the  sales  must  be  treated  as  reducing  the  amount  due  on  the  mort- 
gage, even  though  the  mortgagor  should  misapply  them  or  refuse  to 
pay  them  to  the  mortgagee,     (p.  892.) 

CHATTEL  MORTGAGES— Effect  of  Applying  Proceeds  of  Re- 
tall  Sales  to  Expenses  of  Business. — A  chattel  mortgage  on  a  stock 
of  merchandise  which  provides  that  the  mortgagor  may  sell  and 
dispose  of  the  property  and  apply  the  proceeds  to  the  payment  of 
the    debt   "excepting   such    portion   thereof   as   is    necessary    for   the 


886  American  State  Reports,  Vol.  113.     [New  York, 

expenses  of  the  business  or  as  he  or  they  may  need  to  replenish  or 
increase  the  said  stock  of  goods,"  is  fraudulent  and  void  as  against 
the  mortgagor's  creditors,  as  a  matter  of  law.     (pp.  892,  893.) 

Myron  D.  Short,  for  the  appellant. 

George  L.  Bachman,  for  the  respondent. 

*^  CULLEN,  C.  J.     This  action  was  brought  to  enforce  a 
chattel  mortgage  executed  on  October  4,  1897,  by  William 
J.  Eifirron  to  the  plaintiff  and  his  deceased  partner.     On  that 
day  the  plaintiff's  firm  sold  to  Barron  all  the  stock  and  fix- 
tures of  a  plumbing  and  roofing  establishment,  in  the  city  of 
Geneva,  for  the  sum  of  six  thousand  dollars.     Part  of  the 
purchase  money  was  represented  by  a  note  executed  by  the 
vendee  to  the  vendors  for  the  sum  of  two  thousand  five  hun- 
dred dollars,  to  be  paid  five  years  from  date,  with  interest 
payable   semi-annually.     To   secure   that   note   it   was    pro- 
vided that  the  vendors  should  have  a  lien  upon  all  the  goods, 
wares,  merchandise  and  chattels  so  sold  and  upon  all  other 
personal  property,  goods  and  merchandise  which  might  be 
used  or  put  on  the  premises  by  the  vendee,  such  lien,  in  case 
of  default  in  payment,  to  be  enforced  in  the  same  manner  as 
in  the  case  of  a  chattel  mortgage.     It  was  agreed  that  the 
vendee,  his  executors  or  assigns,  "may  sell  and  dispose  of 
said  property  and  apply  the  proceeds  of  such  sale  to  the  pay- 
ment of    the  debt  hereb.y  secured,"  and    the  vendee  cove- 
nanted for  himself  and  his  assigns  "that  as  said  stock  is  sold 
and  disposed  of  by  him  or  them,  he  or  they  **  will  apply 
the  proceeds  to  the  payment  of  such  debt,  excepting  such 
portion  thereof  as  is  necessary  for  the  expenses  of  the  busi- 
ness or  as  he  or  they  may  need  to  replenish  or  increase  the 
said  stock  of  goods,  wares  and  merchandise,  it  being  under- 
stood and  agreed  that  in  such  case  the  substituted  stock  shall 
take  the  place  and  be  instead  of  the  stock  so  sold,  and  it  being 
also  understood  and  agreed  that  no  part  of  said  stock  or  of 
the  proceeds  of  such  sales  shall  be  used  or  disposed  of  by" 
the  vendee  or  his  assigns,  "except  as  hereinbefore  set  forth." 
The  vendee  further  covenanted  that  he  would  keep  the  said 
stock  "replenished,  renewed  and  of  a  value  at  least  equal  to 
its  then  value."     This  agreement  was  first  filed  on  October 
2,  1902,  in  the  office  of  the  clerk  of  the  city  of  Geneva.     On 
November  7th  the  plaintiff'  demanded  the  possession  of  the 
goods  and  chattels  mentioned  in  said  agreement  or  chattel 
mortgage,  which  was  refused.     On  November  25,  1902,  Bar- 
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ron,  the  vendee,  was  adjudicated  a  bankrupt.  The  defend- 
ant, as  trustee  in  bankruptcy,  under  an  order  of  the  bank- 
rupt court  which  directed  that  out  of  the  proceeds  of  the 
sale  the  sum  of  two  thousand  six  hundred  dollars  be  reserved 
by  the  trustee  for  the  benefit  of  any  liens  or  claims  that 
mi^ht  be  established  on  the  property,  sold  the  stock  and 
fixtures  of  the  bankrupt  and  out  of  the  proceeds  held  on  de- 
posit the  amount  prescribed  by  the  order.  Thereupon  the 
plaintiff  brought  this  action  in  the  supreme  court  to  recover 
the  amount  due  him  on  the  note  and  mortgage.  The  fore- 
going facts  appear  in  the  findings  of  the  learned  trial  court, 
which  awarded  judgment  for  the  plaintiff.  That  judgment 
was  affirmed  by  the  appellate  division,  and  from  that  affirm- 
ance an  appeal  is  now  taken  to  this  court. 

The  first  contention  of  the  appellant  is  that  the  state  court 
had  no  jurisdiction  of  the  cause  of  action,  because  the  fund 
was  in  the  possession  of  the  bankrupt  court.  We  think  it 
had  jurisdiction  of  an  action  to  determine  and  establish  the 
plaintiff' 's  lien.  It  is  settled  by  the  decision  of  the  supreme 
court  of  the  United  States  in  Bardes  v.  Hawarden  Bank,  178 
U.  S.  524,  20  L.  ed.  1000,  44  L.  ed.  1175,  that  the  bankrupt 
court,  except  by  the  consent  of  the  parties,  has  not  juris- 
diction to  try  and  determine  a  suit  brought  *^  by  a  trustee 
in  bankruptcy  to  recover  property  alleged  to  be  part  of  the 
bankrupt's  estate,  or  to  have  been  transferred  by  him  in 
fraud  of  the  act,  but  that  such  suits  must  be  prosecuted 
either  in  the  state  courts  or  in  the  circuit  court  of  the  United 
States,  if  the  citizenship  of  the  parties  authorizes  the  action 
to  be  maintained  in  the  latter  tribunal:  See,  also,  First  Nat. 
Bank  of  Chicago  v.  Chicago  Title  etc.  Co..  198  U.  S.  280, 
25  Sup.  Ct.  Rep.  693,  49  L.  ed.  1051.  While  it  is  not  -so 
certain  that  that  rule  obtains  in  its  full  integrity  as  to  a  suit 
brought  against  trustees  in  bankruptcy,  we  think  it  was  tlie 
intention  of  the  bankrupt  act  to  allow  adverse  claiinaiits  to 
property  or  ])arties  claiming  liens  to  establish  their  rights  by 
suits  in  courts  of  plenary  jurisdiction,  and  not  to  subject 
such  claims  to  sunnnary  disposition  in  the  liaiikriipt  court, 
unless  it  nuiy  be  when  the  claims  are  frivolous  or  made  in 
bad  faith,  in  Eyster  v.  Gaff',  91  U.  S.  521.  23  L.  ed.  40.S, 
it  was  said:  "The  oj)inion  seems  to  hav(>  l)een  (juite  prevalent 
in  nuiny  (puu-tei-s  at  one  time  that,  the  moment  a  man  is 
declared  a  bankrupt,  the  district  court  which  has  so  ad- 
judged draws  to  itself  by  that  act  not  only  all  control  of 
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the  bankrupt's  property  and  credits,  but  that  no  one  can 
litigate  with  the  assignee  contested  rights  in  any  other  court, 
except  in  so  far  as  the  circuit  courts  have  concurrent  juris- 
diction, and  that  other  courts  can  proceed  no  further  in 
suits  of  which  they  had  at  that  time  full  cognizance,  and  it 
was  a  prevalent  practice  to  bring  any  person,  who  contested 
with  the  assignee  any  matter  growing  out  of  disputed  rights 
of  property  or  of  contracts,  into  the  bankrupt  court  "by  the 
service  of  a  rule  to  show  cause,  and  dispose  of  their  rights  in 
a  summary  way.  This  court  has  steadily  set  its  face  against 
this  view.  The  debtor  of  a  bankrupt,  or  the  man  who  con- 
tests the  right  to  real  or  personal  property  with  him,  loses 
none  of  those  rights  by  the  bankruptcy  of  his  adversary. 
The  same  courts  remain  open  to  him  in  such  contests,  and  the 
statute  has  not  devested  those  courts  of  jurisdiction  in  such 
actions."  This  statement  is  quoted  with  approval  by  Judge 
Gray  in  Bardes  v.  Hawarden  Bank,  178  U.  S.  524,  20  L.  ed. 
1000,  44  L.  ed.  1175.  Of  course,  we  do  not  mean  to  assert 
that  under  the  judgment  of  the  state  court  *®  the  fund  or 
property  could  be  taken  from  the  possession  of  the  bank- 
ruptcy court;  the  contrary  is  the  law.  It  may  also  be  that 
the  bankrupt  court  could  have  enjoined  the  prosecution  of 
this  action,  but  it  has  not  done  so.  Apparently,  it  has  in- 
vited the  plaintiff  to  assert  his  claim  by  a  plenary  suit  in  a 
court  of  general  jurisdiction,  and  we  may  assume  that  the 
bankrupt  court  will  give  effect  to  any  judgment  recovered 
therein. 

On  the  merits  of  the  controversy,  however,  we  are  of  opin- 
ion that  the  judgments  below  were  erroneous.  By  reason  of 
the  failure  to  tile  the  chattel  mortgage  for  five  years,  that 
mortgage  w^as  void  as  against  creditors  whose  claims  accrued 
prior  to  such  filing:  Lien  Law,  c.  418,  sec.  90,  Laws  1897; 
Thompson  v.  Van  Vechten,  27  N.  Y.  568.  "A  creditor  by 
simple  contract  is  within  the  protection  of  the  statute  as 
much  as  a  creditor  by  judgment,  but  until  he  has  a  judgment 
and  a  lien,  or  a  right  to  a  lien  upon  the  specific  property, 
he  is  not  in  a  condition  to  assert  his  rights  by  action  as  a 
creditor":  Southard  v.  Benner,  72  N.  Y.  424;  Karst  v.  Gane, 
136  N.  Y.  316,  32  N.  E.  1073.  In  Stephens  v.  Perrine,  143 
N.  Y.  476,  39  N.  E,  11,  the  mortgagee  had  obtained  possession 
of  the  mortgaged  property  and  sold  the  same  prior  to  the 
recovery  of  a  judgment  by  the  creditor.  Nevertheless,  the 
mortgagee  was  held  liable  to  account  to  the  creditor  for  the 
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amount  realized  from  the  sale  of  the  property.  It  was  there 
said  by  Judge  Peckham:  "The  mortj^'age,  as  to  the  creditors 

of    the    mortgagor,   was  alwaj^s    void The  action   is 

against  the  mortgagee,  and  I  cannot  see  the  force  of  the  rea- 
soning which,  while  admitting  that  the  mortgage  is  void  as 
to  creditors,  nevertheless  asserts  that  a  title  to  the  property 
covered  by  it  may  be  obtained  by  the  mortgagee  by  proceed- 
ings taken  under  it,  and  which  asserts  the  validity  of  such 
instrument,  provided  they  are  taken  before  the  creditors  are 
armed  with  a  judgment  and  execution  so  as  to  enforce  their 
rights  which  rest  upon  the  invalidity  of  the  mortgage." 
This  decision  seems  to  me  controlling  on  the  point  we  are 
now  considering.  It  is  true  there  is  to  be  found  in  some 
cases  a  statement  that  the  mortgage  is  void  only  as  to  judg- 
ment creditors.  This  statement,  if  construed  *'  in  the  light 
of  the  circumstances  of  the  case  before  the  court  and  with 
reference  to  the  context  of  the  opinion,  is  substantially  cor- 
rect, though  not  strictly  accurate  as  a  general  proposition. 
The  question  is  quite  similar  to  that  of  the  right  of  an 
attaching  creditor  to  seize  goods  fraudulently  transferred  by 
his  debtor.  That  he  has  such  right  is  settled  by  authority: 
Rinchey  v.  Stryker,  28  N.  Y.  45,  84  Am.  Dec.  324 ;  Frost  v. 
Mott,  34  N.  Y.  253 ;  Hess  v.  Hess,  117  N.  Y.  306,  22  N.  E. 
956.  In  the  first  of  these  cases  the  same  argument  was  made 
as  is  now  presented,  that  the  transfer  was  void  only  as  to 
judgment  creditors,  and  numerous  dicta  of  eminent  judges 
were  quoted  in  support  of  that  position.  This  court  held 
that  all  that  was  meant  by  the  expression  was  that  a  cred- 
itor could  not  attack  the  fraudulent  transfer  until  he  had 
obtained  some  process  which  authorized  the  seizure  of  the 
debtor's  property.  That  is  the  true  interpretation  of  the 
dicta  relating  to  unfiled  chattel  mortgages.  The  rule  that  a 
creditor  must  first  recover  a  judgment  is  simply  one  of  pro- 
cedure, and  clr)es  not  afVect  the  right.  Therefore,  where  the 
recovery  of  a  judgment  becomes  impracticable,  it  is  not  an 
indispensable  requisite  to  enforcing  the  rights  of  the  cred- 
itor. So  it  was  held  that  an  assignee  in  bankruptcy  could, 
for  the  benefit  of  creditors,  attack  a  fraudulent  mortgage, 
though  if  a  creditor  had  sought  that  relief  in  his  own  name 
it  would  be  necessary  that  his  claim  be  first  put  in  judg- 
ment: Southard  v.  Benner,  72  N.  Y.  424.  Even  where  a 
statute,  which  secures  to  creditors  liability  of  stockholders, 
provides  in  express  terms   for  the  recovery  of  a  judgment 


890  American  State  Reports,  Vol.  113.     [New  York. 

and  return  of  execution  against  the  corporation,  judgment 
and  execution  are  unnecessary  where  they  have  become  im- 
practicable on  account  of  the  dissolution  of  the  corporation 
or  of  an  injunction  restraining  the  prosecution  of  suits 
against  it:  Hardman  v.  Sage,  124  N.  Y.  25,  26  N.  E.  354; 
Hunting  v.  Blun,  143  N.  Y.  511,  38  N.  E.  716 ;  Lang  v.  Lutz, 
180  N.  Y.  254,  73  N.  E.  24.  It  is  urged  by  the  respondent 
that  the  unfiled  mortgage  was  valid  as  between  the  parties, 
and  that  the  trustee  in  bankruptcy  succeeds  only  to  the 
rights  of  the  bankrupt,  and  hence  cannot  attack  the  mort- 
gage for  default  in  filing.  This  was  the  law  under  the 
»»  bankrupt  act  of  1868 :  Stewart  v.  Piatt,  101  U.  S.  731,  25 
L.  ed.  816.  But  by  section  67  of  the  present  bankrupt  act 
it  is  expressly  provided  that  "claims  which  for  want  of  rec- 
ord or  for  other  reasons  would  not  have  been  valid  liens  as 
against  the  claims  of  the  creditors  of  the  bankrupt  shall  not 
be  liens  against  his  estate,"  a  provision  which  was  not  found 
in  the  earlier  statute.  This  seems  to  cover  the  case.  The  re- 
spondent, however,  relies  on  two  cases  in  the  federal  courts 
as  authority  to  the  .contrary  (Hewit  v.  Berlin  Machine 
Works,  194  U.  S.  296,  24  Sup.  Ct.  Rep.  690,  48  L.  ed.  986, 
and  In  re  New  York  Economical  Printing  Co.,  49  C.  C.  A. 
133,  110  Fed.  514).  The  case  in  the  supreme  court  is  not  in 
point.  That  arose  under  section  112  of  the  lien  law,  which 
provides  that  reservations  of  title  in  contracts  for  the  con- 
ditional sale  of  goods  and  chattels  unless  filed  as  directed 
by  the  statute  shall  be  void  as  against  subsequent  purchasers, 
pledgees  or  mortgagees  in  good  faith.  But  there  is  no  pro- 
vision that  it  shall  be  void  as  against  creditors.  This  is  the 
vital  distinction  between  the  law  applicable  to  such  contracts 
and  that  prescribed  as  to  chattel  mortgages.  The  court  held 
that  the  trustee  in  bankruptcy  was  not  a  purchaser  in  good 
faith  from  the  mortgagor,  and  hence  could  not  attack  the 
contract,  but  observed  in  conclusion:  "We  concur  in  this 
view  which  is  sustained  by  decisions  under  previous  bank- 
ruptcy laws,  and  is  not  shaken  by  a  different  result  in  cases 
arising  in  states  by  whose  laws  conditional  sales  are  void  as 
against  creditors."  The  case  in  the  circuit  court  of  appeals 
is  in  point,  and  it  was  there  held  that  a  trustee  in  bankruptcy 
could  not  attack  a  chattel  mortgage  for  default  in  filing.  As 
appears  by  the  opinion,  the  result  was  reached  on  the  as- 
sumption that  by  the  law  of  the  state  of  New  York  a  nonfiled 
chattel  mortgage  was  void  only  as  to  judgment  creditors  ob- 
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taining  a  lien,  not  as  to  general  creditors.  We  think  the 
very  eminent  judge  who  wrote  in  the  case  misconceived  the 
law  of  the  state  in  this  respect.  If  it  were  a  federal  ques- 
tion we  would  follow  the  decision  regardless  of  our  own 
opinion,  but  as  the  question  is  as  to  the  law  of  this  state,  we 
must  adhere  to  the  prior  decisions  of  this  court.  It  is  to  be 
further  observed  that  in  a  **®  subsequent  case  in  the  circuit 
court  (In  re  Kellogg,  118  Fed.  1017,  56  C.  C.  A.  383), 
which  arose  under  the  conditional  sale  statute,  the  decision 
was  placed  on  the  ground  that  the  statute  did  not  render 
such  contracts  void  as  against  creditors,  and  it  was  pointed 
out  that  decisions  in  states  where  such  sales  are  void  as 
against  creditors  were  not  in  conflict  with  the  decision.  In 
the  case  before  us  it  appears  that  almost  all  the  debts  of  the 
bankrupt  were  incurred  prior  to  the  filing  of  the  mortgage. 
Since  the  foregoing  was  written  the  supreme  court  of  the 
United  States  has  decided  the  case  of  York  Mfg.  Co.  v.  Cas- 
sell,  201  U.  S.  344,  26  Sup.  Ct.  Rep.  481,  50  L.  ed.  782,  in 
which  it  was  held,  reversing  the  decision  of  the  United  States 
circuit  court  of  appeals  of  the  sixth  circuit,  that  under  the 
laws  of  the  state  of  Ohio  an  assignee  in  bankruptcy  takes 
the  property  of  the  bankrupt  subject  to  the  lien  of  an  un- 
filed contract  of  conditional  sale,  which  in  that  state  is  void 
as  against  creditors  as  well  as  against  subsequent  purchasers. 
I  understand  by  the  opinion  there  delivered  by  Mr.  Justice 
Peckham  that  the  decision  proceeds  on  the  ground  that  under 
the  state  law  as  construed  by  the  courts  of  the  state  in  refer- 
ence to  chattel  mortgages  (Wilson  v.  Leslie,  20  Ohio,  161) 
a  conditional  contract  is  void  only  as  against  those  creditors 
who,  before  the  contract  or  mortgage  is  filed  or  before  the 
vendor  or  mortgagee  obtains  possession,  seize  the  property 
on  execution  or  attachment.  This,  as  shown  in  the  opinion 
delivered  by  Judge  Peckham  in  the  case  of  Stephens  v.  Per- 
rine,  143  N.  Y.  476,  39  N.  E.  11,  already  cited,  is  not  the 
law  of  this  state.  With  us  the  mortgage  is  void  as  to  sim- 
ple contract  creditors,  but  such  creditors  cannot  attack  it 
until  the  recovery  of  a  judgment  and  issue  of  execution. 
Then  they  can  seize  the  mortgaged  property  whether  the 
mortgagee  has  filed  his  mortgage  or  taken  possession ;  though 
otherwise  if  the  mortgagor  has  by  subsequent  action  made  a 
valid  alienation.  This  principle  has  recently  been  reas- 
serted by  the  court  in  Russell  v.  St.  :Mart,  180  N.  Y.  355,  73 
N.  E.  31. 
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Though  the  trial  court  found  that  the  mortgage  wa.s  made 
in  good  faith,  we  are  of  opinion  that  by  reason  of  its  pro- 
visions it  was  fraudulent  as  a  matter  of  law  and  void  as 
®**  against  creditors.  A  chattel  mortgage  otherwise  valid  is 
not  rendered  void  because  it  professes  to  include  property 
that  may  be  subsequently  acquired:  Gardner  v  McEwen,  19 
N.  Y.  123.  Nor  does  permission  given  the  mortgagor  to  sell 
the  mortgaged  chattels,  the  proceeds  thereof  to  be  applied 
in  payment  of  the  mortgage,  render  the  mortgage  void,  be- 
cause in  such  case  the  proceeds  of  the  sales  must  be  treated 
as  reducing  the  amount  due  on  the  mortgage,  even  though 
the  mortgagor  should  misapply  them  or  refuse  to  pay  them 
to  the  mortgagee:  Conkling  v.  Shelley,  28  N.  Y.  360,  84  Am. 
Dec.  348.  But  an  agreement  between  the  parties  by  wiiich 
the  mortgagor  was  to  carry  on  a  retail  store,  making  pur- 
chases from  time  to  time  and  selling  off  in  the  ordinary  man- 
ner, the  mortgagee  all  the  time  retaining  a  lien  on  the  whole 
stock  by  way  of  mortgage  under  which  he  could,  upon  de- 
fault, take  possession  of  the  remaining  goods  and  sell  thera 
for  the  payment  of  his  debt,  was  held  void  as  against  cred- 
itors: Edgell  V.  Hart,  9  N.  Y.  213,  59  Am.  Dec.  532.  This 
last  case  may  be  somewhat  limited  by  the  subsequent  decision 
in  Brackett  v.  Harvey,  91  N.  Y.  214,  but  nevertheless  it  is 
unquestionably  the  law  that  where  there  is  an  agreement  that 
the  mortgagor  may  sell  for  his  own  benefit,  the  mortgage  is 
fraudulent  as  a  matter  of  law :  Southard  v.  Benner,  72  N.  Y. 
424;  Potts  V.  Hart,  99  N.  Y.  168,  1  N.  E.  605;  Hangen  v. 
Hachemeister,  114  N.  Y.  566,  11  Am.  St.  Rep.  691,  21  N.  E. 
1046,  5  L.  R.  A.  137 ;  Mandeville  v.  Avery,  124  N.  Y.  376,  21 
Am.  St.  Rep.  678,  26  N.  E.  951.  The  instrument  under 
which  the  plaintiff  claims  his  lien  expressly  provided  that 
the  mortgagor  might  sell  and  dispose  of  the  property  and 
apply  the  proceeds  to  the  paj'^ment  of  the  debt,  "excepting 
such  portion  thereof  as  is  necessary  for  the  expenses  of  the 
business,  or  as  he  or  they  may  need  to  replenish  or  increase 
the  said  stock  of  goods."  The  plaintiff  contends  that  under 
the  authority  of  the  Brackett  case  (91  N.  Y.  214)  the  agree- 
ment that  the  plaintiff'  should  apply  the  proceeds  of  the  sales 
of  the  mortgaged  chattels  to  the  purchase  of  other  goods 
did  not  render  the  mortgage  void.  I  do  not  think  the  de- 
cision goes  to  that  extent.  The  agreement  in  that  case  was 
a  peculiar  one.  While  it  did  provide  for  the  application  of 
the  proceeds  of  ^*  sales  to  new  purchases,  it  also  provided 
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that  new  mortgages  should  be  given  from  time  to  time  on  the 
chattels  subsequently  purchased.  Such  new  mortgages  were 
in  fact  given,  and  it  was  the  validity  of  these  later  mort- 
gages that  was  impeached  in  the  suit  then  before  the  court. 
As  was  pointed  out  in  the  opinion,  when  these  mortgages 
were  given  the  mortgagee  was  a  creditor  of  the  mortga^r, 
whatever  may  have  been  the  misapplication  of  the  proceeds 
of  sales  under  the  earlier  mortgages,  and  the  parties  had  the 
right  to  contract  on  the  then  existing  status,  because  there 
was  no  creditor  in  a  position  to  question  the  validity  of  the 
contract.  In  the  course  of  the  discussion  it  was  said  that  it 
was  perhaps  a  just  inference  from  the  contract  between  the 
parties  that  the  mortgagor  might  sell  and  apply  the  pro- 
ceeds toward  new  purchases  on  condition  that  the  substi- 
tuted property  should  be  brought  in  and  subjected  to  the 
mortgage;  that  this  did  not  injuriously  affect  the  rights  of 
creditors,  as  the  substituted  property  would  represent  the 
property  sold,  and  that,  therefore,  it  was  not  necessary  to 
hold  the  agreement  fraudulent.  This  statement  was  not 
necessary  to  the  disposition  of  the  cause,  and  I  am  frank  to 
say  that  I  should  be  loath  to  accede  to  it  in  its  entirety. 
The  substituted  property  might  or  might  not  equal  in  value 
the  property  realized  from  the  lien  of  the  mortgage  by  sale. 
Even  in  the  most  favorable  view,  it  would  give  the  mortgagor 
unlimited  power  of  speculation  in  the  disposition  oi  the 
mortgaged  propert3^  The  property  might  be  wasted  by  ill- 
judged  speculation,  even  though  the  mortgagor  acted  in  good 
faith.  However  this  maj'  be,  the  agreement  now  before  us 
goes  a  step  further  than  that  in  the  Brackett  case  (91  N.  Y. 
214).  It  does  not  require  all  the  proceeds  of  the  mort- 
gaged chattels  to  be  applied  either  on  the  mortgage  debt  or 
to  the  acquisition  of  new  property,  but  only  the  surplus 
after  deducting  the  expenses  of  carrying  on  the  business. 
We  need  not  consider  whether  the  expenses  of  the  business 
which  the  mortgagor  was  authorized  to  deduct  from  the  sales 
would  include  compensation  for  his  own  services  or  not. 
Plainly,  they  would  comprehend  rent,  clerk  hire  and  similar 
"^  items.  Of  such  a  provision  contained  in  the  agreement  it 
is  idle  to  argue  that  if  the  mortgagor  acted  honestly  and  lived 
up  to  his  agreement,  the  property  newly  acquired  would  be 
the  equivalent  of  that  disposed  of  by  sale.  On  the  contrary, 
it  is  not  only  possible,  but,  if  the  business  proved  unsuccess- 
ful, probable,  that  a  large  part  of  the  mortgaged  property 
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would  be  sold  without  the  proceeds  being  applied  either  to 
the  reduction  of  the  debt  or  to  new  property  substituted  for 
that  disposed  of.  The  purpose  and  intent  of  the  agreement 
between  the  parties  is  plain  on  its  face.  The  mortgagor  was 
to  conduct  the  business  for  the  term  of  five  years  in  the  same 
manner  as  if  he  was  the  absolute  owner  of  the  stock  in  trade, 
selling  and  buying  stock  at  his  pleasure  and  discretion  and 
paying  the  expenses  of  the  business  out  of  the  sales,  while  if 
at  any  time  he  should  be  unsuccessful  and  be  pressed  by  his 
creditors,  the  whole  stock  was  to  be  subject  to  the  lien  of  the 
mortgage  as  against  the  creditors  from  whom  the  very  goods 
might  have  been  purchased.  No  case  in  this  state  has  gone 
to  the  extent  of  upholding  such  an  agreement,  and,  in  our 
opinion,  it  is  fraudulent  and  void  as  a  matter  of  law. 

The  judgment  should  be  reversed  and  complaint  dismissed, 
with  costs  in  all  courts. 

Gray,  Edward  T.  Bartlett,  Werner  and  Chase,  JJ.,  con- 
cur. 

O'Brien,  J.,  absent. 

Hiscock,  J.,  not  sitting. 

Judgment  reversed,  etc. 


The  Term  "Creditors"  in  a  Statute  Making  an  "Unrecorded  chattel 
mortgage  void  as  to  creditors,  where  the  mortgagor  retains  posses- 
sion of  the  property,  applies  only  to  such  creditors  as  by  legal  process 
have  fastened  a  lien  or  charge  upon  the  property  for  the  satisfaction 
of  their  debts:  Folsom  v.  Peru  Plow  etc.  Co.,  69  Neb.  316,  111  Am. 
St.  Rep.  537;  Union  Nat.  Bank  v.  Oium,  3  N.  Dak.  193,  44  Am.  St. 
Rep.  533. 

The  Validity  of  Chattel  Mortgages  allowing  the  mortgagor  to  re- 
main in  possession  and  sell  the  goods  is  discussed  in  the  monographic 
note  t«  Peabody  v.  Langdon,  15  Am.  St.  iiep.  912-917.  A  chattel 
mortgage  on  a  stock  of  merchandise,  permitting  the  mortgagor  to  re- 
main in  possession  and  sell  the  goods,  is  void  as  to  his  creditors,  if 
its  effect  is  to  hinder  and  delay  them,  and  to  protect  the  mortgagor 
in  the  further  prosecution  of  his  business,  rather  than  secure  the 
mortgage  debt:  Bergman  v.  Jones,  10  N.  Dak.  520,  88  Am,  St.  Rep. 
739,  and  aee  the  cases  cited  in  the  cross-reference  note  thereto. 
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HALE  V.  WORSTELL. 

[185  N.  Y.  247,  77  N.  E.  1177.] 

CIVHi  service  law— Effect  of  Rules  Made  Thereunder.- - 

The  rules  prescribed  by  the  state  and  municipal  commissions  pursu- 
ant to  the  provisions  of  the  civil  service  law  have  the  force  and  ef- 
fect of  law.     (p.  898.) 

CIVIL  SERVICE  LAW— Me' hod  of  Making  Promotions.— 
The  constitutional  provisions  requiring  examinations  for  appointments 
and  promotions  in  the  civil  service  contemplate  that  all  appointments 
and  promotions  shall  be  made  according  to  merit  and  fitness,  to  be 
ascertained  by  competitive  examination,  unless  it  is  in  good  faith 
found  that  it  is  impracticable  so  to  determine  the  relative  merit  and 
fitness  of  persons  for  a  particular  position  or  employment.  Special 
circumstances  and  act;"  of  personal  bravery  and  heroism  may  be  suf- 
ficient in  some  cases  without  other  test  of  merit  and  fitness,     (p.  898.) 

CIVIL  SERVICE  LAW — Constitutionality  of  Statutes  or  Rules 
Thereon. — Any  statute  or  rule  contrary  to  the  express  language  or 
true  spirit,  and  intent  of  the  constitutional  provisions  requiring 
civil  service  examinations  cannot  be  enforced,  and  in  every  case  it  is 
for  the  courts  to  determine  whether  a  statute  or  rule  is  a  valid  ex- 
ercise of  the  power  to  determine  what  employes  or  class  of  employes 
it  is  not  practical  to  select  from  lists  prepared  after  an  examination 
or  a  competitive  examination,     (p.  899.) 

CIVIL  SERVICE  LAW — Promotions  and  Transfers. — Since  a 
promotion  is  an  advancement  to  a  higher  position,  an  elevation,  a  pre- 
ferment, if  the  practical  working  of  the  civil  service  requires  a  trans- 
fer of  one  engaged  therein,  such  transfer  can  only  be  made  when  it 
does  not  in  fact  constitute  a  promotion.  Promotions  under  the  name 
of  transfers  are  evasions,  and  illegal  and  contrary  to  the  express 
terms  of  the  constitution,     (p.  899.) 

CIVIL  SERVICE  LAW. — The  Transfer  of  a  Bath  Attendant 
whose  salary  was  nine  hundred  dollars  per  year  and  whose  duties 
were  to  take  charge  and  care  of  a  particular  bathhouse  under  the 
direction  and  supervision  of  a  superintendent  of  public  baths,  who 
in  turn  was  subject  to  the  control  of  the  borough  president,  to  the 
position  of  assistant  superintendent  of  public  baths,  is  in  fact  a  pro- 
motion both  in  grade  of  work  to  be  done  and  in  compensation  to  be 
received  therefor,  and  hence  the  transfer  of  such  an  attendant  to 
the  position  of  assistant  superintendent  at  an  annual  salary  of  fif- 
teen hundred  dollars,  where  he  was  seventh  on  the  eligible  civil  ser- 
vice list  for  the  position,  and  the  transfer  was  made  without  regard 
to  those  prior  to  him  on  the  list,  is  illegal,     (pp.  899,  900.) 

CIVIL  SERVICE  LAW.— The  Transfer  of  a  Third  Grade  Clerk 
assigned  to  the  bureau  of  buildings  in  the  borough  of  Brooklyn,  and 
whose  duties  were  of  a  clerical  nature  and  incident  to  the  issuing 
of  slip  permits  for  the  alteration  of  buildings  and  such  other  clerical 
work  as  was  directed  by  superior  order,  and  whose  annual  salary  was 
one  thousand  and  fifty  dollars,  to  the  position  of  assistant  superin- 
tendent of  baths  at  an  annual  salary  of  fifteen  hundred  dollars,  is 
an  illegal  promotion  where  he  stood  seventeenth  on  the  eligible  civil 
service  list  for  the  position,  and  was  appointed  without  regard  to 
those  prior  to  hira  on  the  list.     (pp.  899,  900.) 

In  May,  1899,  John  P;  Worstell  Avas  appointed  a  bath  at- 
tendant in  the  borough  of  ^Ianhattan,'Ne\v  York,    at  an  an- 
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nual  salary  of  nine  hundred  dollars,  upon  the  certification 
of  his  name  to  the  appointing  officer  as  at  the  head  of  the 
eligible  list  of  bath  attendants.  In  July,  1900,  he  was  trans- 
ferred as  a  bath  attendant  from  the  borough  of  Manhattan 
to  the  borough  of  Brooklyn.  On  or  about  July  6,  1903,  he 
was  at  the  request  of  the  appointing  officer  transferred  to 
the  position  of  assistant  superintendent  of  public  baths  and 
comfort  stations  in  the  borough  of  Brooklyn  at  an  annual 
salary  of  fifteen  hundred  dollars.  A  certificate  was  issued 
by  the  municipal  civil  service  commission  that  such  transfer 
was  made  agreeable  to  the  provisions  of  rule  40  of  said  com- 
mission, and  such  transfer  was  noted  upon  the  records  of  said 
municipal  civil  service  commission,  and  he  assumed  and  per- 
formed the  duties  of  the  position  until  December  2,  1903, 
when  he  was,  at  the  request  of  the  appointing  officer,  trans- 
ferred to  the  position  of  superintendent  of  public  baths  and 
comfort  stations  at  an  annual  salary  of  two  thousand  five 
hundred  dollars.  A  certificate  was  again  issued  by  the  mu- 
nicipal civil  service  commission  that  such  transfer  was  made 
agreeable  to  the  provisions  of  said  rule  40,  and  a  record  of 
such  transfer  was  noted  upon  the  records  of  such  civil  ser- 
vice commission.  At  the  time  of  each  of  said  transfers  said 
civil  service  commission  had  a  list  of  persons  eligible  to  be 
^*^  appointed  or  promoted  to  the  positions  of  superintendent 
of  public  baths  and  comfort  stations  and  assistant  superin- 
tendent of  public  baths  and  comfort  stations  of  the  borough 
of  Brooklyn,  prepared  by  them  after  competitive  examina- 
tion, on  which  list  said  WorsteU  was  No.  7.  The  statement  of 
facts  and  findings  of  the  court  that  WorsteU  was  the  seventh 
on  the  list  of  persons  eligible  for  promotion  is  unqualified. 
There  is  nothing  to  show  that  the  six  persons  ahead  of  Wors- 
teU on  the  eligible  list  were  not  all,  at  the  time  of  Worstell's 
transfer,  employes  of  the  municipality  and  "persons  holding 
positions  in  a  lower  grade  in  the  department,  office  or  insti- 
tution in  which  the  vacancy  exists,"  and  no  claim  to  the 
contrary  was  made  by  the  appellants  in  this  court. 

On  or  about  April  15,  1903,  Joseph  P.  McNamara  was  ap- 
pointed a  third  grade  clerk  in  the  bureau  of  buildings,  bor- 
ough of  Brooklyn,  New  York,  at  an  annual  salary  of  one 
thousand  and  fifty  dollars,  and  his  appointment  was  recorded 
upon  the  records  of  the  municipal  -civil  service  commission. 
On  December  29,  1903;  McNamara,  at  the  request  of  the  ap- 
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pointing  officer,  was  transferred  to  the  position  of  assistant 
superintendent  of  public  baths  and  comfort  stations  at  an 
annual  salary  of  fifteen  hundred  dollars.  A  certificate  was 
issued  by  the  municipal  civil  service  commission  that  said 
transfer  was  made  agreeable  to  rule  14  of  said  commission, 
and  such  transfer  was  noted  upon  the  records  of  said  com- 
mission. Said  McNamara  was  No.  17  on  said  eligible  list. 
Subsequently  to  July  6,  1903,  no  request  was  ever  made  to 
the  municipal  civil  service  commission  for  the  certification 
of  the  names  of  those  eligible  to  be  appointed  or  promoted 
either  to  the  said  position  of  superintendent  of  public  baths 
and  comfort  stations  or  to  the  said  position  of  assistant  su- 
perintendent of  public  baths  and  comfort  stations,  and  sub- 
sequent to  said  date  no  certification  was  ever  made  by  said 
conmiission  of  the  names  of  those  eligible  to  be  appointed 
or  promoted  to  said  positions,  nor  were  the  names  of  the 
three  highest  upon  any  eligible  list  submitted  to  said  appoint- 
ing officer. 

The  plaintiff  in  this  action  was  No.  3  in  said  eligible  list, 
and  brought  this  action  as  a  taxpayer  to  have  the  said  ap- 
pointments declared  null  and  void  and  the  positions  ad- 
judged vacant  and  the  comptroller  of  the  city  of  New  York  re- 
strained from  paying  the  salaries  to  said  appointees.  Neither 
the  said  plaintiff  nor  the  said  \Voi*stell  nor  McNamara  are 
veterans. 

John  J.  Delaney,  corporation  counsel  (James  D.  Bell,  of 
counsel),  and  Charles  H.  Kelb}',  for  the  appellants. 

Walter  S.  Brewster  and  James  McKeen,  for  the  respond- 
ent. 

****  CHASE,  J.  In  obedience  to  a  very  general  sentiment 
that  appointments  and  promotions  in  t!ic  civil  service  sliould 
be  removed  as  far  as  possible  from  personal  and  political  in- 
fluences. New  York  was  the  first  of  the  states  to  jirovide  by 
constitution  that  appointments  and  promotions  in  the  civil 
service  of  the  state  and  of  the  civil  divisions  thereof  should 
be  made  according  to  merit  and  fitncs.s,  and  so  far  as  prac- 
ticable after  competitive  examination. 

Section  9  of  article  5  of  the  constitution  adopted  in  18f>-4, 

and  which  went  into  eff'ect  January   1,   1895,   is  as  follows: 

"Appointments  and  promotions   in   the  civil   service  of  tlie 

state,  and  of  all  the  civil  divisions  thereof,  including  cities 
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and  villages,  shall  be  made  according  to  merit  and  fitness,  to 
be  ascertained,  so  far  as  practicable,  by  examination,  which, 
so  far  as  practicable,  shall  be  competitive ;  provided,  however, 
that  honorably  discharged  soldiers  and  sailors  from  the  army 
and  navy  of  the  United  States  in  the  late  Civil  War,  who 
are  citizens  and  residents  of  this  state,  shall  be  entitled  to 
preference  in  appointment  and  promotion,  without  regard 
to  their  standing  on  any  list  from  which  such  appointment  or 
promotion  may  be  made.  Laws  shall  be  made  to  provide  for 
the  enforcement  of  this  secfion."  Laws  have  been  made  to 
provide  for  the  enforcement  of  this  section  (The  Civil  Ser- 
vice Law,  chapter  370,  Laws  of  1899,  and  the  amendments 
and  additions  thereto),  and  rules  have  been  adopted  by  the 
state  civil  service  commission  and  by  many  municipal  civil 
service  commissions  throughout  the  state.  The  rules  pre- 
scribed by  the  state  and  municipal  commissions  pursuant  to 
the  provisions  of  said  act  have  the  force  and  effect  of  law: 
The  Civil  Service  Law,  sec.  6. 

In  the  construction  of  such  statutes  and  rules,  and  in  the 
consideration  of  appointments  made  pursuant  thereof,  said 
section  of  the  constitution  and  the  purpose  of  its  enactment 
must  be  constantly  borne  in  mind. 

2^2  The  constitution  clearly  contemplates  that  all  appoint- 
ments and  all  promotions  shall  be  made  according  to  merit 
and  fitness,  to  be  ascertained  by  competitive  examination,  un- 
less it  is  in  good  faith  found  that  it  is  impracticable  so  to 
determine  the  relative  merit  and  fitness  of  persons  for  a  par- 
ticular position  or  employment.  Special  circumstances  and 
acts  of  personal  bravery  and  heroism  have  been  held  sufficient 
to  justify  the  promotion  of  a  patrolman  without  other  test 
of  merit  and  fitness:  People  v.  Knox,  62  N.  Y.  Supp.  940, 
48  App.  Div.  477 ;  People  v.  Knox,  166  N.  Y.  444,  60  N.  E. 
17,  54  L.  R.  A.  589. 

In  the  Schelpp  case  (62  N.  Y.  Supp.  940,  48  App.  Div.  477) 
the  court  say:  "No  examination  can  be  devised  which  will 
present  the  conditions  to  furnish  a  test  of  the  comparative  gal- 
lantry or  heroism  of  policemen  or  firemen  engaged  in  the  at- 
tempt to  rescue  persons  from  a  burning  building.  It  would  be 
most  unfortunate  for  the  public  service,  however,  if  the  consti- 
tution and  laws  of  the  state  forbade  the  recognition  of  ex- 
ceptionally brave  conduct  under  such  circumstances  by  award- 
ing deserved  promotion  to  those  by  whom  such  conduct  had 
been  displayed."     The  legislature,  by  the  civil  service  law, 
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has  provided  generallj'  for  an  exempt  class,  and  also  for  fill- 
ing certain  positions  after  a  noncompetitive  examination. 
Any  exception,  however,  to  the  constitutional  direction  that 
appointments  and  promotions  must  be  made  according  to 
merit  and  fitness,  to  be  ascertained  by  competitive  examina- 
tion, must  be  based  upon  the  impracticability  of  the  selection 
being  based  upon  the  result  of  such  competitive  examina- 
tion. Apart  from  the  fact  that  statutes  may  be  made  and 
rules  may  be  adopted  to  make  a  practicable  and  worka])le 
system  of  appointments  and  promotions,  the  plain,  general 
direction  of  the  constitution  requiring  that  such  appoint- 
ments and  promotions  be  made  after  a  competitive  examina- 
tion must  be  obeyed.  The  constitutional  provision  must 
be  given  a  fair  and  liberal  construction  and  the  power  re- 
served to  the  legislature  and  to  civil  service  commissions  to 
make  laws  and  rules  must  be  exercised  with  a  view  of  carry- 
ing out  the  purpose  and  intent  of  the  constitution.  Any 
statute  or  ^^^  rule  contrary  to  the  express  language  of 
the  constitution  or  to  its  true  spirit  and  intent  is  void  and 
cannot  be  enforced,  and  in  every  case  it  is  for  the  courts  to 
determine  whether  a  statute  or  rule  is  a  valid  exercise  of  the 
power  to  determine  what  emploj'es  or  class  of  employes  it 
is  not  practical  to  select  from  lists  prepared  after  an  examina- 
tion or  a  competitive  examination. 

The  constitution  is  not  only  the  supreme  law,  but  the  guide 
in  the  determination  of  every  (juestion  arising  in  connection 
with  the  civil  service  appointments. 

The  word  "transfer"  is  not  used  in  the  constitution.  A 
promotion  is  an  advancement  to  a  higher  position,  an  eleva- 
tion, a  preferment.  If  the  practical  working  of  the  civil  ser- 
vice requires  a  transfer  of  one  engaged  therein,  such  trans- 
fer can  only  be  made  when  it  does  not  in  fact  constitute  a 
promotion.  Promotions  under  the  name  of  transfers  are  eva- 
sions and  illegal  and  contrary  to  the  express  terms  of  the 
constitution. 

The  duties  of  "Worstell  when  engaged  as  a  bath  attendant 
were  to  take  care  and  charge  of  a  particular  bathhouse  under 
the  supervision  and  direction  of  a  superintendent  of  public 
baths.  The  duties  of  a  superintendent  of  public  baths  and 
comfort  stations  are  to  supervise  and  direct  the  work  of  the 
various  bath  attendants  detailed  to  the  bathhouses  and  com- 
fort stations  in  a  borough  of  the  city  of  New  York,  and  to 
exercise  control  of  that  work  subject  to  the  approval  of  the 
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borough  president.  The  duties  of  the  assistant  superin- 
tendent of  public  baths  and  comfort  stations  are  substantially 
identical  with  those  of  the  superintendent  of  baths  and  com- 
fort stations,  but  subordinate  to  and  under  the  immediate 
direction  of  the  superintendent.  The  duties  of  the  defendant 
McNamara  before  his  transfer  on  December  29,  1903,  were 
that  of  a  third  grade  clerk  assigned  to  the  bureau  of  build- 
ings in  the  borough  of  Brooklyn,  and  his  duties  were  of  a 
clerical  nature  and  incident  to  the  issuing  of  slip  permits  for 
the  alteration  of  buildings,  and  such  other  clerical  work  as  was 
directed  by  superior  order. 

^^^  It  does  not  require  argument  or  authority  to  substan- 
tiate or  justify  the  statement  that  each  of  the  transfers  men- 
tioned were  in  fact  promotions  both  in  the  grade  of  work  to 
be  done  and  in  the  compensation  to  be  received  therefor.  If 
appointing  officers  are  allowed  to  make  transfers  among  those 
in  the  competitive  class  without  regard  to  grade,  cla.ss  of 
work  or  compensation,  providing  only  that  the  person  so  trans- 
ferred is  upon  the  eligible  list  for  the  position  to  which  he  is 
transferred,  the  beneficial  effects  obtained  by  the  constitu- 
tional provision  will  be  substantially  overcome.  Such  a  trans- 
fer would  enable  a  person  hopelessly  low  on  an  eligible  list 
for  an  important  place  in  the  classified  service  to  obtain  an 
appointment  through  personal  or  political  influence  or  favor- 
itism if  he  could  once  obtain  an  appointment  to  any  inferior 
place  in  the  service.  Such  transfers  would  demoralize  the 
service. 

The  rules  of  the  municipal  civil  service  commission  refer- 
ring to  promotions  provide:  "Except  as  this  rule  otherwise 
provides,  the  conduct  of  an  examination  for  promotion  and 
the  making  of  selections  therefor  from  any  eligible  list  formed 
as  the  result  of  such  examination  shall  be  governed  by  the 
rules  relating  to  original  appointment." 

It  is  not  claimed  that  the  defendants  Worstell  and  McNa- 
mara were  appointed  pursuant  to  the  rules  of  the  commis- 
sion relating  either  to  original  appointments  or  promotions. 
It  is  unnecessary  to  discuss  at  length  the  provisions  of  the 
civil  service  law  or  the  rules  of  the  municipal  civil  service 
commission  except  to  say  that  so  far  as  they  can  be  given  a 
construction  that  will  permit  of  a  promotion  under  the  guise 
of  a  transfer,  they  are  to  that  extent  unconstitutional  and 
void. 

The  judgment  should  be  affirmed,  with  costs. 
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CULLEN,  C.  J.  I  concur  in  the  opinion  of  Judge  Chase 
and  vote  for  the  affirmance  of  the  judgment  appealed  from. 
As  to  the  questions  discussed  in  the  dissenting  opinion  of 
my  brother  Ilaight,  I  am  of  the  opinion  that  under  both  the 
constitutional  provision  and  the  statute,  vacancies  in  the  civil 
service  can  be  filled  by  promotion  from  those  occupying  a 
lower  ^^^  grade  in  the  department,  and  that  it  is  not  neces- 
sary that  the  position  should  always  be  thrown  open  to  per- 
sons not  in  the  service.  The  rules  of  the  civil  service  com- 
mission in  force  at  the  time  provided  a  scheme  for  promotion 
as  distinguished  from  original  appointment  and  for  compe- 
tition for  such  promotion.  Had  the  defendant  Worstell  been 
promoted  in  accordance  with  the  provisions  of  the  rule,  I 
think  the  promotion  would  have  been  valid,  notwithstanding 
outside  competitors  might  have  stood  higher  on  the  eligible 
list.  The  difficulty  is  that  Worstell.  so  far  as  appears  by  this 
record,  was  not  promoted  in  accordance  with  the  civil  service 
rules,  nor  was  he  certified  for  promotion,  but  was  promoted 
arbitrarily  without  competition. 

Gray  and  Edward  T.  Bartlett,  JJ.,  concurred  with  Chase,  J.  Wil- 
lard  Bartlett,  J.,  did  not  sit.  Ilaight,  J.,  with  whom  Vann,  J.,  con- 
curred, dissented.  After  reciting  the  facts  in  regard  to  the  promo- 
tion of  the  defendant  Worstell  from  bath  attendant  to  assistant  super- 
intendent and  subsequently  to  superintendent  of  baths,  he  remarked 
upon  the  fact  that  the  defendant  had  served  as  such  bath  attendant 
in  a  faithful  and  satisfactory  manner  for  upward  of  four  years.  He 
then  observed  that  the  defendant  stood  seventh  on  the  eligible  civil 
service  list,  and  that  the  first  four  on  the  list  had  been  disposed 
of  by  appointments  to  other  positions.  He  then  said:  "It  thus  ap- 
pears that  the  three  persons  standing  at  the  head  of  the  list  after 
Weeks  had  received  appointments,  and  that  James  W.  Moran, 
Franklin  M.  Horton  and  John  P.  Worstell,  the  defendant  in  "this  ac- 
tion, were  the  next  three  remaining  on  the  list  undisposed  of.  Under 
the  rule  then  in  force  the  appointing  officer  had  the  right,  with  the 
consent  of  the  municipal  civil  service  commission,  to  recognize  the 
merit,  fitness,  fidelity  and  ability  from  the  faithful  and  satisfac- 
tory services  of  a  person  who  had  been  in  service  for  at  least  three 
years  prior  thereto,  in  making  a  promotion  to  a  position  for  which 
he  had  passed  a  competitive  examination.  The  eligible  list  was 
made  up  both  for  original  appointments  and  promotions,  but  under 
the  findings  upon  which  this  judgment  is  based,  the  defendant  Wor- 
stell is  the  only  person  who  appears  upon  the  list  as  holding  a  posi- 
tion in  that  department  who  was  a  candidate  for  promotion.  Under 
section  15  of  the  civil  service  law  it  is  provided  that  'Vacancies  in 
positions  in  the  competitive  class  shall  be  filled,  so  far  as  practicable, 
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by  promotion  from  among  persons  holding  positions  in  a  lower  grade 
in  the  department,  office  or  institution  in  which  the  vacancy  exists.* 
Here  we  have  an  express  statutory  provision  requiring  vacancies  in 
a  department,  office  or  institution  to  be  filled,  so  far  as  practicable, 
by  promotion  from  persons  holding  positions  in  a  lower  grade  in 
that  department,  office  or  institution.  This  permits  competition 
among  the  persons  holding  positions  in  a  department,  etc.,  for  promo- 
tion to  a  higher  position  in  such  department  when  a  vacancy  occurs, 
and  prevents  such  vacancies  from  being  filled  by  outside  persons 
who  have  never  held  positions  under  the  civil  service  or  who  may  be 
connected  with  some  other  department  or  office,  unless  there  exists 
some  special  reason  with  reference  to  the  position  to  be  filled  that 
renders  it  impracticable  to  be  filled  by  promotions  from  those  hold- 
ing lower  positions  in  the  same  department,  such  as  a  doctor  or  sur- 
geon, or  a  person  possessed  of  technical  knowledge  or  skill.  It  con- 
sequently follows  that  the  defendant  Worstell,  being  the  only  per- 
son upon  the  eligible  list  who,  under  the  findings,  held  a  position  in 
the  department  of  public  baths  at  the  time  the  vacancies  referred  to 
in  the  findings  occurred,  his  pfomotion  was  legal.  The  judgment  as 
to  him  should,  therefore,  be  reversed." 


The   Constitutionality   of   Civil    Service   Laws   is    considered    in    the 
monographic  note  to  People  v.  Mosher,  79  Am.  St.  Rep.  560-564. 


PEOPLE  V.  MARCUS. 

[185  N.  Y.  257,  77  N.  E.  1073.] 

CONSTITUTIONAL  LAW.— The  Free  and  Untrammeled  Right 
to  Contract  is  a  part  of  the  liberty  guaranteed  to  every  citizen  by 
the  federal  and  state  constitutions.  Personal  liberty  is  always  sub- 
ject to  restraint  when  its  exercise  affects  the  safety,  health,  or  moral 
and  general  welfare  of  the  public,  but  subject  to  such  restraint  an 
employer  and  employe  may  make  and  enforce  such  contracts  relat- 
ing to  labor  as  they  may  agree  upon.     (p.  903.) 

CONSTITUTIONAL  LAW.— Contracts  for  Labor  may  be  freely 
made  with  individuals  or  a  combination  of  individuals  as  long  as 
such  contracts  do  not  interfere  with  public  safety,  health  or  morals, 
(p.  906.) 

CONSTITUTIONAL  LAW— Right  to  Contract  Respecting  the 
Joining  of  Labor  Organizations. — An  employer  of  labor  may  refuse 
to  employ  a  person  who  is  a  member  of  any  labor  organization,  or  he 
may  make  an  employment  conditional  upon  the  person  employed  re- 
fraining from  joining  or  becoming  a  member  of  a  labor  organization, 
(p.  906.) 

MASTER  AND  SERVANT— Construction  of  Contract.— The 
Words  "Coerce  or  Compel,"  used  in  Penal  Code,  section  171a,  which 
made  it  a  misdemeanor  for  one  ' '  who  shall  hereafter  coerce  or  com- 
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pel  anj^  person  or  persons,  employe  or  employes,  laborer  or  mechanic,  to 
enter  into  an  agreement,  either  written  or  verbal,  from  such  person, 
persons,  employe,  laborer  or  mechanic,  not  to  join  or  become  a 
member  of  any  labor  organization,  as  a  condition  of  such  person  or 
persons  securing  employment,  or  continuing  in  the  employment  of 
any  such  person  or  persons,  employer  or  employers,  corporation  or 
corporations,"  do  not  refer  to  physical  violence  or  interference  with 
the  person  of  the  employe,     (p.  907.) 

CONSTITUTIONAL  LAW— Freedom  of  Contract— Prohibiting 
the  Joining  of  Labor  Unions. — Penal  Code,  section  171a,  which  makes 
it  a  misdemeanor  for  a  person  to  make  the  employment  or  the  con- 
tinuance of  an  employment  of  a  person  conditional  upon  the  em- 
ploye not  joining  or  becoming  a  member  of  a  labor  organization  is 
unconstitutional,  in  that  it  impairs  the  right  to  contract,     (p.  908.) 

William  Travers  Jerome,  district  attorney  (Robert  S. 
Johnstone,  of  counsel),  for  the  appellant. 

Ellas  B.  Goodman,  Ernest  F.  Eidlitz  and  Frederick  HuLse, 
for  the  respondent. 

^5^9  CHASE,  J.  It  is  provided  by  section  1  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States 
that  "No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive  any  person  of  life, 
liberty  or  property,  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws." 

It  is  provided  by  section  1  of  article  1  of  the  constitu- 
tion of  the  state  of  New  York  that  "No  member  of  this 
state  shall  be  disfranchised,  or  deprived  of  any  of  the  rights 
or  privileges  secured  to  any  citizen  thereof,  unless  by  the 
law  of  the  land,  or  the  judgment  of  his  peers."  And  by  sec- 
tion 6  of  said  article  that  no  person  shall  "be  deprived  of  life, 
liberty  or  property  without  due  process  of  law." 

The  free  and  untrammeled  right  to  contract  is  a  part  of 
the  liberty  guaranteed  to  every  citizen  by  the  federal  and 
state  constitutions.  Personal  liberty  is  always  subject  to 
restraint  when  its  exercise  affects  the  safety,  health  or  moral 
and  general  welfare  of  the  public,  but  subject  to  such  restraint 
an  employer  and  employe  may  make  and  enforce  such  con- 
tract relating  to  labor  as  they  may  agree  upon. 

In  1887  the  legislature  added  to  the  Penal  Code  section 
171a,  as  follows:  "Any  person  or  persons,  employer  or  em- 
ployers of  labor,  and  any  person  or  persons  of  any  corpo- 
ration or  corporations  in  behalf  of  such  corporation  or  corpo- 
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rations,  who  shall  hereafter  coerce  or  compel  any  person  or 
persons,  employe  or  employes,  laborer  or  mechanic,  to  enter 
into  an  agreement,  either  written  or  verbal  from  such  person, 
persons,  employe,  laborer  or  mechanic,  not  to  join  or  be:ome 
a  member  of  any  labor  organization,  as  a  condition  of  such 
person  or  persons  securing  employment,  or  continuing  in  the 
employment  of  any  such  person  or  persons,  employer  or 
260  employers,  corporation  or  corporations,  shall  be  deemed 
guilty  of  a  misdemeanor." 

The  constitutional  right  of  the  legislature  to  enact  that 
section  of  the  Penal  Code  is  challenged  by  the  defendant, 
and  the  question  is  now  presented  for  consideration  because 
of  the  arrest  and  conviction  of  the  defendant  for  a  violation 
thereof. 

On  December  1,  1904,  the  H.  Marcus  Skirt  Company,  a 
corporation,  as  the  party  of  the  first  part,  and  H.  Scheinbaum, 
as  the  party  of  the  second  part,  entered  into  an  agreement, 
the  material  parts  of  which  are  as  follows: 

''Party  of  the  first  part  agrees  to  employ  party  of  the  sec- 
ond part  as  a  piece  worker,  and  party  of  the  first  part  agrees 
to  pay  for  all  finished  work  only  on  each  and  every  Tuesday. 
Party  of  the  second  part  hereby  agrees  not  to  belong  to  any 
labor  union  or  to  take  part  in  any  strike  against  party  of  the 
first  part,  and  to  work  as  an  individual  in  the  open  shop  of 
party  of  the  first  part. 

"Party  of  the  second  part  further  agrees  that  in  the  event 
of  not  complying  with  all  the  articles  herein  mentioned  to 
forfeit  to  the  party  of  the  first  part  his  money  due  for  all 
work  unpaid. 

"Party  of  the  second  part  also  agrees  to  deposit  $1.00  each 
week,  which  will  be  deducted  from  his  salary  until  the  amount 
reaches  ten  dollars;  same  to  be  held  as  a  forfeit  in  the  event 
of  his  not  complying  with  all  the  above  stipulations. 

"H.  Marcus  Skirt  Company  agrees  to  keep  party  of  the 
second  part  employed  as  long  as  he  proves  satisfactory." 

Thereafter  an  information  was  filed  in  a  court  of  special 
sessions  in  which  it  alleged  that  the  defendant  is  a  person 
of  said  corporation  and  an  employer  of  labor,  and  that  he 
"did  on  behalf  of  such  corporation,  and  as  such  employer  of 
labor,  coerce  and  compel  one  Hyman  Scheinbaum  to  enter 
into  a  written  agreement  on  the  part  of  and  from  him  the 
said  Hyman  Scheinbaum  not  to  join  or  become  a  member  of 
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any  labor  organization  as  a  condition  of  the  said  ITyman 
Scheinbaum  securing  employment  from  and  continuing  in 
the  employment  of  the  said  H.  Marcus  Skirt  Co." 

^®*  On  such  information  a  warrant  was  issued  and  the  de- 
fendant was  arraigned  and  plead  guilty.  He  tliereupon 
made  a  motion  in  arrest  of  judgment  upon  the  ground  "that 
it  appears  upon  the  face  of  the  information  that  the  facts 
therein  stated  do  not  constitute  a  crime ;  .  .  .  .  that  the  stat- 
ute upon  which  said  information  is  based  contravenes  the 
fourteenth  amendment  of  the  constitution  of  the  United 
States,  and  is,  therefore,  null  and  void,  and  that  said  statute 
contravenes  the  constitution  of  the  state  of  New  York  in  that 
it  restrains  the  right  to  free  contract  for  a  purpose  not  cal- 
culated, intended,  convenient  or  appropriate  to  protect  the 
public  health  or  to  serve  the  public  comfort  or  safety." 

The  motion  in  arrest  of  judgment  was  denied  and  the 
defendant  was  fined  five  dollars,  which  he  paid  under  protest, 
and  an  appeal  was  taken  to  the  appellate  division,  which 
reversed  the  judgment  of  conviction:  People  v.  jMarcus,  97 
N.  Y.  Supp.  322,  110  App.  Div.  255.  From  the  order  of  re- 
versal this  appeal  is  taken. 

The  legislative  intent  in  the  use  of  the  words  "coerce  or 
compel"  in  said  section  of  the  Penal  Code  is  apparent  on 
reading  the  section.  They  were  not  intended  to  refer  to 
physical  violence  or  interference  with  the  person  of  the  em- 
ploye. In  Lochner  v.  New  York,  198  U.  S.  45,  25  Sup.  Ct. 
Rep.  539,  49  L.  ed.  937,  the  court  in  construing  the  words 
of  section  110  of  the  labor  law  (Laws  of  New  York  of  1897, 
chapter  415),  as  follows:  "No  employe  shall  be  required 
or  permitted  to  work  in  a  biscuit,  bread  or  cake  bakery  .... 
more  than  sixty  hours  in  any  one  week  or  more  than  ten 
hours  in  any  one  day,"  say:  "The  mandate  of  the  statute 
....  is  the  substantial  equivalent  of  an  enactment  that  no 
employe  shall  contract  or  agree  to  work  more  than  ten  hours 
per  day."  In  the  case  now  before  us  the  mandate  of  the 
statute  is  the  substantial  equivalent  of  an  enactment  that  a 
person  shall  not  make  the  emplo^'ment  or  the  continuance  of 
an  employment  of  a  person  conditional  upon  the  employe 
not  joining  or  becoming  a  member  of  a  labor  organization. 
There  is  nothing  in  the  information  upon  which  the  warrant 
against  the  defendant  was  issued  to  show  ^**^  that  tliere  was 
any  interference  with  the  freedom  of  Scheinbaum  in  decid- 
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ing  whether  he  would  enter  into  the  contract  with  the  corpo- 
ration. 

The  courts  of  this  state  recognize  the  right  of  employes 
and  employers  to  organize  and  co-operate  for  any  lawful  pur- 
pose. Contracts  for  labor  may  be  freely  made  with  individ- 
uals or  a  combination  of  individuals,  and  so  long  as  they  do 
not  interfere  with  public  safety,  health  or  morals,  they  are  not 
illegal.  The  views  of  this  court  as  to  what  constitutes  free- 
dom to  contract  in  relation  to  the  purchase  and  sale  of  labor 
and  as  to  what  contracts  relating  thereto  are  lawful  and  en- 
forceable, were  stated  with  much  detail  and  ability  by  the 
members  of  the  court  when  the  cases  of  National  Protective 
Assn.  v.  Gumming,  170  N.  Y.  315,  88  Am.  St.  Rep.  648,  63 
N.  E.  369,  58  L.  R.  A.  135,  and  Jacobs  v.  Cohen,  183  N. 
Y.  207,  111  Am.  St.  Rep.  730,  76  N.  E.  5,  2  L.  R.  A.,  N.  S., 
292,  were  decided,  and  the  decisions  in  those  cases  are 
substantially  controlling  in  the  determination  of  this  appeal. 

In  National  Protective  Assn.  v.  Cumming,  170  N.  Y.  315, 
88  Am.  St.  Rep.  648,  63  N.  E.  369,  58  L.  R.  A.  135,  it  was 
said  that  a  person  may  refuse  to  work  for  another  on  any 
ground  that  he  may  regard  as  sufificient  and  the  employer 
has  no  right  to  demand  a  reason  for  it,  but  even  if  the  reason 
is  that  the  employe  refuses  to  work  with  another  who  is  not 
a  member  of  his  organization,  it  does  not  affect  his  right  to 
stop  work  or  to  refuse  to  enter  upon  an  employment.  The 
converse  of  this  statement  must  be  true,  and  an  employer  of 
labor  may  refuse  to  employ  a  person  who  is  a  member  of  any 
labor  organization,  or  he  may  make  an  employment  conditional 
upon  the  person  employed  refraining  from  joining  or  becom- 
ing a  member  of  a  labor  organization.  It  is  a  well-known 
fact  that  combinations  of  employes  and  also  of  employers 
require  their  members  to  do  or  refrain  from  doing  many 
things  which  they  deem  to  their  individual  and  combined 
advantage,  while  a  person  not  a  member  of  such  an  organiza- 
tion can  act  in  accordance  with  the  terms  of  such  agree- 
ment as  he  may  choose  to  make.  A  person  employing  labor 
may  decide  that  it  is  to  his  advantage  to  employ  only  union 
labor,  and  be  willing  to  enter  into  an  agreement  necessary  to 
procure  such  labor,  or  he  may  decide  that  it  is  to  his  ad- 
vantage ^**^  to  employ  nonunion  labor,  in  which  case  he  may 
also  decide  that  it  is  to  his  advantage  to  make  the  employment 
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conditional  upon  an  agreement  that  such  employe  will  not 
join  or  become  a  member  of  a  labor  organization.. 

In  Jacobs  v.  Cohen,  183  N.  Y.  207,  111  Am.  St.  Rep.  730, 
76  N.  E.  5,  2  L.  R.  A.,  N.  S.,  292,  an  employes'  union  sued 
certain  manufacturing  employers  on  a  promissory  note  given 
by  them  as  collateral  security  to  be  applied  as  liquidated 
damages  for  the  violation  of  a  certain  agreement  by  which 
the  manufacturing  employers  agreed  not  to  employ  any  help 
whatsoever,  other  than  members  of  said  labor  union  who 
should  procure  a  pass-card  showing  that  they  were  in  good 
standing  in  said  union,  and  by  which  they  further  agreed 
to  conform  to  the  rules  and  regulations  of  said  union  and 
cease  to  employ  anyone  not  in  good  standing  in  said  union, 
and  by  which  they  further  agreed  to  many  restrictive  and 
other  provisions  relating  to  the  conduct  of  their  business, 
which  are  stated  more  fully  in  the  prevailing  and  dissenting 
opinions  in  this  court.  The  answer  in  the  second  separate 
defense  alleged  in  substance  that  the  contract  was  in  restraint 
of  trade,  and  that  its  purpose  is  to  combine  employers  and 
employes  whereby  the  freedom  of  the  citizen  in  pursuing 
his  lawful  trade  and  calling  is,  through  said  contract,  com- 
bination and  arrangement,  hampered  and  restricted,  and  that 
it  is  also  for  the  purpose  of  coercing  workmen  to  become 
members  of  a  particular  employes'  organization  under  pen- 
alty of  loss  of  position  and  deprivation  of  employment,  and 
that  it  is  against  public  policy  and  unlawful.  Two  ques- 
tions were  sul)mittod  to  this  court,  viz.:  "1.  Is  a  contract 
made  by  an  employer  of  labor,  by  which  he  binds  himself 
to  employ  and  to  retain  in  his  employ  only  members  in  good 
standing  of  a  single  labor  union,  consonant  with  public  pol- 
icy and  enforceable  in  the  courts  of  justice  in  this  state/ 
2.  Is  the  'second'  separate  defense,  contained  in  the  an- 
swer herein  of  the  defendants  Morris  Cohen  and  Louis 
Cohen,  insufficient  upon  the  face  thereof  to  constitute  a 
defense?"  Both  of  these  questions  were  answered  in  the  af- 
firmative, and  the  court  say:  "Whatever  else  may  be  said 
***^  of  it,  this  is  the  case  of  an  agreement  voluntarily  made 
by  an  employer  with  his  workmen,  which  bound  the  latter  to 
give  their  skilled  services  for  a  certain  period  of  time,  upon 
certain  conditions,  regulating  the  performance  of  the  work 
to  be  done  and  restricting  the  class  of  workmen  who  should 
be  engaged  upon  it  to  such  persons  as  were  in  affiliation  with 
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an  association  organized  by  the  employer's  ■workmen  with 
reference  to  the  carrying  on  of  the  very  work.  It  would 
seem  as  though  an  employer  should  be  unquestionably  free 
to  enter  into  such  a  contract  with  his  workmen  for  the  con- 
duct of  the  business  without  its  being  deemed  obnoxious  upon 
any  ground  of  public  policy.  If  it  might  operate  to  prevent 
some  persons  from  being  employed  by  the  firm,  or,  possibly, 
from  remaining  in  the  firm's  employment,  that  is  but  an  in- 
cidental feature.  Its  restrictions  were  not  of  an  oppressive 
nature,  operating  generally  in  the  community  to  prevent  such 
craftsmen  from  obtaining  employment  and  from  earning  their 
livelihood.  It  was  but  a  private  agreement  between  an  em- 
ployer and  his  employes  concerning  the  conduct  of  the  busi- 
ness for  a  year,  and  securing  to  the  latter  an  absolute  right 
to  limit  the  class  of  their  fellow-workmen  to  those  persons 
who  should  be  in  affiliation  with  an  organization  entered  into 
with  design  of  protecting  their  interests  in  carrying  on  the 
work. ' ' 

That  freedom  to  contract  which  entitles  an  employer  to 
make  by  agreement  his  place  of  business  wholly  within  the 
control  of  a  labor  union  entitles  him,  if  he  so  desires,  to 
require  of  his  employes  that  they  be  wholly  independent  of 
any  labor  union. 

The  order  of  the  appellate  division  should  be  affirmed. 

Cullen,  0.  J.,  Gray,  Haight,  Vann  and  Willard  Bartlett,  JJ.,  con- 
curred with  Chase,  J.  Edward  T.  Bartlett,  J.,  filed  a  dissenting  memo- 
randum, in  which  he  expressed  the  idea  that  a  person  desiring  em- 
ployment ought  not  to  be  required  to  abstain  from  joining  any  labor 
organization,  nor  should  he  be  compelled  to  join  such  an  organiza- 
tion. 


A  Statute  Which  Attempts  to  make  it  a  crime  for  an  employer  to 
insist,  and  to  impose  as  a  condition  of  employment,  or  continued 
employment,  that  his  employe  shall  withdraw  from  or  refrain  from 
joining  any  trade  or  labor. union,  is  held  unconstitutional  in  State  v. 
Julow,  129  Mo.  163,  50  Am.  St.  Rep.  443.  See,  in  this  connection, 
Toney  v.  State,  141  Ala.  120,  109  Am.  St.  Rep,  23.  It  has  recently 
been  affirmed  that  a  contract  made  by  an  employer  of  labor  by  which 
he  binds  himself  to  employ  and  retain  only  members  in  good  stand- 
ing in  a  single  labor  union  is  consonant  with  public  policy  and  en- 
forceable in  the  courts:  Jacobs  v.  Cohen,  183  N,  Y,  207,  111  Am.  St. 
Rep.  730. 
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HATHAWAY  v.  COUNTY  OF  DELAWARE. 

[185  N.  Y.  368,  78  N.  E.  153.] 

APPEAL  AND  EEROR.— On  an  Appeal  from  the  Judgment,  the 
appellate  division  cannot  disturb  a  finding  of  fact  made  by  tlie  trial 
court,     (p.  910.) 

PAYMENT. — Money  Paid  Under  a  Mistake  of  Fact  may  be 
recovered  back,  however  negligent  the  party  paying  may  have  been 
in  making  the  mistake,  unless  the  payment  has  caused  such  a  change 
in  the  position  of  the  other  party  that  it  would  be  unjust  to  re- 
quire him  to  refund,  but  if  the  circumstances  exist  which  make  such 
recovery  inequitabe,  the  burden  of  proving  them  rests  upon  the  party 
resisting  the  paj'^ment.     (p.  910.) 

PAYMENT — Mistake  of  Fact  Need  not  be  Mutual. — Although 
in  actions  to  recover  money  paid  under  a  mistake  of  fact,  the  mis- 
take under  which  the  money  is  paid  is  generally  a  mutual  one  as  to 
the  existence  or  nonexistence  of  a  fact  which  justifies  or  requires  the 
payment,  still  it  is  not  essential  that  the  mistake  should  be  of  that 
character,     (p.   911.) 

PAYMENT — Recovery  of  Money  Paid  to  County  on  Its  Forged 
Note. — Where  an  ex-county  treasurer,  who  was  a  defaulter,  and  who 
had  during  his  term  of  office  borrowed  money  on  behalf  of  the  county 
on  obligations  purporting  to  have  been  given  by  the  county,  pre- 
sented a  forged  note  of  the  county  to  plaintiff,  on  the  representation 
that  he  was  obtaining  a  loan  for  the  county,  and  thereupon  received 
plaintiff's  check  payable  to  the  order  of  the  county  treasurer,  but 
turned  over  the  chock  to^the  county  treasurer  in  payment  of  his  per- 
sonal defalcation,  the  plaintiff  on  discovering  the  forgery  may  recover 
the  sum  so  paid  under  mistake  of  fact,  where  it  docs  not  appear  that 
the  county's  claim  against  the  defaulter  or  his  sureties  has  been  in 
any  manner  jeopardized  or  impaired,      (pp.  912,  913.) 

BANKS  AND  BANKING — Ordinary  Checks  as  Cash. — Although 
cashier's  checks,  from  their  peculiar  character  and  general  use  in 
the  commercial  world,  arc  rcgarde ;'.  substantially  as  the  money  which 
they  represent,  this  rule  is  not  extended  to  the  case  of  ordinary  checks 
of  the  depositor  drawn  on  his  bank.     (p.  914.) 

Alfred  B.  Cruikshank,  for  the  appellants. 

Edwin  D.  Wagner,  Charles  L.  Andrus  and  George  A. 
Fisher,  for  the  respondent. 

^®®  CULLEN,  C.  J.  As  to  the  first  cause  of  action  we  con- 
tent ourselves  wath  stating  our  concurrence  in  the  view  of  the 
appellate  division  and  of  the  trial  term,  that  the  phiintiffs 
failed  to  establish  that  the  money  which  tliey  sought  to  re- 
cover was  appropriated  to  the  dis(;harge  of  valid  obligations 
of  the  defendiiiit,  and  that,  therefore,  as  to  this  cause  of  action 
the  judgment  below  should  be  affirmed .  For  the  facts  relat- 
ing to  this  claim,  see  report  of  the  case  in  103  App.  Div.  179. 

As  to  the  second  cause  of  action  we  think  that  the  decision 
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of  the  trial  term  was  correct  and  the  action  of  the  appel- 
late division  in  reversinj:?  the  judgment  awarded  by  the  trial 
term  was  erroneous.  The  facts  on  which  this  claim  was 
founded  are  as  follows :  Prior  to  January  1,  1900,  one  "Wood- 
ruff was  the  county  treasurer  of  Delaware  county — the  re- 
spondent in  this  action — and  was  a  defaulter  in  his  trust. 
On  that  day  he  was  succeeded  as  county  treasurer  by  Hugh 
Adair.  About  May  1,  1900,  Adair  discovered  that  Wood- 
ruff was  indebted  to  the  county  and  demanded  payment 
of  the  debt.  Thereupon  Woodruff  presented  to  the  plaintiffs 
what  purported  to  be  a  note  of  the  county  of  Delaware  and 
to  be  executed  by  Hugh  Adair,  its  treasurer,  under  authority 
of  the  board  of  supervisors,  for  the  sum  of  five  thousand 
dollars  and  interest,  payable  February  1,  1901.  The  signa- 
ture of  Adair  ^"^^  to  this  note  was  forged  by  Woodruff. 
Woodruff  had  dealt  with  the  plaintiffs  during  his  incum- 
bency of  the  office  of  county  treasurer  and  had  borrowed  for 
the  county,  on  what  either  were  or  were  assumed  to  be  its 
obligations,  several  sums  of  money.  On  the  presentation  of 
the  forged  note  referred  to  Woodruff  represented  that  he  was 
obtaining  the  loan  for  the  county.  The  plaintiffs  thereupon 
drew  their  check  to  the  "order  of  Hugh  Adair,  county  treas- 
urer of  Delaware  County,"  and  delivered  it  to  Woodruff  for 
transmission  to  the  county  treasurer.  Woodruff  turned  the 
check  over  to  Adair  on  account  of  his  personal  indebtedness 
and  it  was  received  by  Adair  as  a  payment  on  that  account, 
he  being  ignorant  of  the  means  by  which  Woodruff  had  ob- 
tained it.  The  money  was  collected  and  went  into  the  treas- 
ury of  Delaware  county.  The  plaintiff's,  on  discovering  the 
forgery,  demanded  the  return  of  the  money,  w^hich  being  re- 
fused they  instituted  this  action. 

On  the  trial  neither  party  asked  for  the  submission  of  any 
question  to  the  jury,  and  if  the  evidence  presented  any  ques- 
tion of  fact  that  question  must  be  considered  as  decided  by 
the  court  in  favor  of  the  plaintiffs ;  a  finding  which  it  was  not 
within  the  power  of  the  appellate  division  to  disturb,  for  the 
appeal  to  that  court  was  solely  from  the  judgment:  Alden 
V.  Knights  of  Maccabees,  178  N.  Y.  535,  71  N.  E.  104. 

Plaintiffs  sought  to  recover  this  money  as  paid  under  a 
mistake  of  fact.  The  rule  as  to  such  payments  is  thoroughly 
settled  in  this  state.  "IMoney  paid  under  a  mistake  of  fact 
may  be  recovered  back,  however  negligent  the  party  paying 
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may  have  been  in  making  the  mistake,  unless  the  payment 
has  caused  such  a  change  in  the  position  of  the  other  party 
that  it  would  be  unjust  to  require  him  to  refund":  National 
Bank  of  Commerce  v.  National  Mechanics'  Banking  Assn.,  55 
N.  Y.  211,  14  Am.  Rep.  232;  and  if  circumstances  exist  which 
make  such  recovery  inequitable,  the  burden  of  proving  that 
fact  rests  upon  the  party  resisting  the  payment:  Mayer  v. 
Mayor  etc.  of  New  York,  63  N.  Y.  455;  Phetteplace  v.  Buck- 
lin,  18  R.  I.  297,  27  Atl.  211.  That  the  plaintiffs  paid  their 
money  under  a  mistake  of  fact,  to  wit,  ^''^  that  they  had  re- 
ceived a  genuine  obligation  of  the  defendant,  is  unquestioned. 
It  does  not  appear  that  the  defendant's  claim  against  Wood- 
ruff or  his  sureties  has  been  in  any  manner  jeopardized  or 
impaired.  On  final  analysis  the  transaction  is  simply  this: 
The  plaintiffs  paid  money  to  the  defendant  as  a  loan.  The 
defendant  received  it  as  a  payment  on  the  debt  of  Woodruff'. 
Though  the  fault  or  misfortune  which  led  to  this  mistake 
was  the  plaintiffs'  in  failing  to  discover  the  forgery,  that  no 
more  than  negligence  can  bar  their  right  to  recover,  un- 
less by  that  payment  the  situation  of  the  defendant  has 
been  altered  to  its  detriment.  Generally,  in  actions  of  this 
kind  the  mistake  under  which  money  is  paid  is  a  mutual  one 
as  to  the  existence  or  nonexistence  of  a  fact  which  justifies 
or  requires  the  payment.  It  is  not  essential,  however,  that 
the  mistake  should  be  of  that  character.  The  case  at  bar  is  on 
all-fours  with  that  of  Mayer  v.  Mayor  etc.  of  New  York,  63 
N.  Y.  455.  In  that  case  the  plaintiff  paid  the  city  of  New 
York  an  assessment  for  a  local  improvement  upon  an  adjoin- 
ing lot  instead  of  the  assessment  on  his  own.  The  fault  or 
negligence  by  which  the  payment  was  made  on  the  wrong  lot 
was  the  plaintiff's,  yet  it  was  held  that  he  was  entitled  to 
recover  back  the  money  so  paid,  it  not  appearing  that  by 
the  payment  the  city  had  lost  its  lien  upon  the  lot,  the  as- 
sessment of  which  had  been  paid.  Judge  Andrews  said : 
"The  city  received  the  money  upon  a  lawful  demand,  but 
from  a  person  who  was  not  legally  liable  to  pay  it,  and  we 
do  not  find  that  the  circumstance  that  money  paid  by  mis- 
take is  received  upon  a  valid  claim  in  favor  of  the  recipient 
against  a  third  person  prevents  a  recovery  ba(;k,  provided 
the  claim  against  the  party  who  ought  to  pay  it  is  not 
thereby  extinguished  or  its  collection  prevented."  The  case 
is  decisive  of  the  one  before  us,  unless  under  the  facts  some 
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other  rule  conflicting  with  or  modifying  the  general  rule  is 
applicable  to  this  case. 

The  learned  judge  who  wrote  for  the  appellate  division 
recognized  the  principle  that  money  paid  under  a  mistake  of 
fact  may  be  recovered  back,  and  would  have  upheld  the 
judgment  for  the  plaintiffs  had  he  not  deemed  the  case  con- 
trolled ^"  by  the  decision  of  this  court  in  Goshen  Nat.  Bank 
V.  New  York,  141  N.  Y.  379,  36  N.  E.  316.  That  case  and 
the  earlier  decisions  on  which  it  is  founded  ( Justh  v.  National 
Bank  of  Commonwealth,  56  N.  Y.  478;  Stephens  v.  Board 
of  Education  of  Brooklyn,  79  N.  Y.  183,  35  Am.  Rep.  511 ; 
Southwick  V.  First  Nat.  Bank,  84  N.  Y.  420)  proceed  on  the 
primary  proposition  that  "money  has  no  earmarks,"  and 
that  the  possession  of  money  vests  the  title  in  the  holder  as 
to  third  persons  dealing  with  him  and  receiving  it  in  good 
faith  in  the  due  course  of  business,  and  upon  the  secondary 
principle  that  where  money  is  transferred  by  checks  the  same 
rule  obtains  as  where  payment  is  made  in  coin  or  bills.  In 
the  Justh  case  (56  N.  Y.  478),  a  person  had  obtained  a  loan 
from  the  plaintiff  on  altered  and  forged  bonds.  The  money 
was  advanced  by  a  check  to  the  order  of  the  borrower,  who 
deposited  it  in  the  defendant  bank.  Thereafter  by  a  check 
on  his  deposit  the  forger  paid  the  defendant  a  loan  which 
he  had  obtained  from  it.  In  the  Stephens  case  (79  N.  Y.  183, 
35  Am.  Rep.  511),  one  Gill  obtained  from  the  plaintiff  money 
on  a  forged  mortgage  and  the  check  was  deposited  in  Gill's 
bank  and  collected.  Thereafter  Gill  paid  the  defendant  a 
debt  he  owed  it  by  a  check  on  his  own  bank.  It  was  held  that 
the  plaintiffs  could  not  recover,  but  it  is  to  be  observed  that  in 
each  case  the  plaintiff  intended  to  give  the  money  to  the 
borrower,  that  the  check  was  given  for  the  purpose  of  paying 
the  borrower,  and  when  deposited  and  collected  it  was  the 
same  as  if  payment  had  been  made  in  the  first  instance  in 
money.  The  same  is  true  of  the  checks  given  by  the  bor- 
rowers to  their  creditors.  When  the  money  was  collected 
thereon  it  was  the  same  as  if  the  original  payments  had  been 
made  in  money.  There  was  not  in  any  respect  a  diversion 
of  the  checks.  Each  served  the  exact  purpose  for  which  it 
was  drawn.  The  latest  case  in  this  court  is  Nassau  Bank 
V.  National  Bank  of  Newburgh,  159  N.  Y.  456,  54  N.  E.  66, 
and  is  of  a  similar  character.  The  crucial  distinction  between 
those  cases  and  the  present  one  lies  here.     There  was  an 
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earmark  on  the  money  which  the  defendant  received  and 
the  plaintiff's  check  was  diverted,  in  that,  while  it  was  given 
as  a  loan  to  defendant,  it  was  ased  to  pay  Woodruff's  debt. 
^''^  Had  the  plaintiffs  given  Woodruff  money  and  the  de- 
fendant received  it  in  good  faith  without  knowledge  how  it 
was  obtained,  doubtless  the  plaintiffs  could  not  recover.  I 
assume  that  if  they  had  given  a  check  to  Woodruff's  order 
the  money  could  not  be  reclaimed  after  payment  even  if 
plaintiffs  could  have  successfully  resisted  an  action  brought 
on  the  check:  Southwick  v.  First  Nat.  Bank,  84  N.  Y.  420. 
But  that  is  not  the  present  case.  The  check  M'as  drawn  by 
the  plaintiffs  to  the  order  of  the  defendant.  It  imported 
on  its  face  that  the  money  represented  by  it  was  the  property 
of  the  plaintiffs,  and  that  they,  not  Woodruff,  were  paying 
it  to  the  defendant:  Sims  v.  United  States  Trust  Co.,  103 
N.  Y.  472,  9  N.  E.  605;  Bristol  Knife  Co.  v.  National  Bank 
of  Hartford,  41  Conn.  421,  19  Am.  Rep.  517.  Woodruff 
had  no  apparent  title  to  the  check.  He  was  merely  the  agent 
of  the  plaintiffs  for  the  purpose  of  delivering  it  to  the  de- 
fendant. It  is  not  necessary  to  consider  the  ostensible  or 
apparent  authority  of  Woodruff  as  to  the  directions  he  might 
give  the  defendant  for  the  disposition  of  the  proceeds.  That 
question  was  a  vital  one  in  the  Sims  (103  N.  Y.  472,  9  N.  E. 
(305),  and  the  Knife  Co.  cases  (41  Conn.  421,  19  Am.  Rep. 
517),  because  in  each  case  the  defendant  had  not  only  col- 
lected the  checks,  but  on  the  faith  of  the  instructions  re- 
ceived from  the  agent,  disposed  of  the  proceeds.  In  those 
cases  the  defendants  were  held  liable  notwithstanding  the  pay- 
ment of  the  money  in  good  faith.  The  decisions  proceeded 
on  the  circumstances  of  the  case  and  the  character  of  the 
business. 

Nor  is  it  necessary  to  consider  whether  the  rule  that  one 
who  holds  money  or  property  as  agent,  trustee,  executor, 
administrator,  guardian  or  partner  has  no  apparent  authority 
to  dispose  of  it  in  payment  of  his  own  debt  (Gerard  v.  McCor- 
mick,  130  N.  Y.  261,  29  N.  E.  115,  14  L.  R.  A.  234 ;  Rochester 
etc.  R.  Co.  V.  Paviour,  164  N.  Y.  281,  58  N.  E.  114,  52  L.  R. 
A.  790),  applies  to  one  intrusted  with  a  check  for  delivery 
to  another.  These  questions  would  be  important  had  the 
defendant  parted  with  anything  on  the  faith  of  the  check. 
The  Sims  case  (103  N.  Y.  472,  9  N.  E.  605),  and  the  Knife 
Co.  case  (41  Conn.  421,  19  Am.  Rep.  517),  are  cited  as  au- 
Am.   St.   Rep.,   Vol.   113—58 
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thority  (if  authority  be  necessary)  for  the  single  propo.sitiou 
that  the  defendant  was  chargeable  with  knowledge  that  the 
^'"^  moneys  to  be  transferred  by  the  check  were  the  moneys 
of  the  plaintiffs.  Therefore,  we  have  in  this  case  a  payment 
not  made  by  Woodruff,  but  made  by  the  plaintiffs,  and  as  to 
which  the  ordinary  rule  that  money  paid  by  mistake  may  be 
recovered  applies. 

To  return  to  the  case  of  the  Goshen  Nat.  Bank  (141  N. 
Y.  379,  36  N.  E.  316).  There  the  cashier  of  the  plaintiff 
was  also  the  county  treasurer  of  Orange  county.  He  paid 
the  comptroller  the  state  taxes  by  a  check  drawn  by  him  as 
cashier  of  the  plaintiff  upon  the  Importers  and  Traders'  Bank 
of  New  York  city.  It  was  within  the  power  and  a  part  of  the 
duty  of  the  cashier  to  issue  such  checks  to  customers  who  might 
pay  the  bank  therefor.  But  in  the  instance  of  the  paj-ment 
to  the  comptroller  the  issue  of  the  check  was  simply  an  em- 
bezzlement of  the  funds  of  the  bank.  The  bank  sought  to  re- 
claim these  funds,  and  in  answer  to  that  claim  this  court 
held,  first,  that  there  was  no  diversion  of  the  check,  because 
it  was  issued  for  the  very  purpose  of  paying  the  comptroller 
the  state  taxes,  and  second,  that  by  reason  of  the  peculiar 
character  of  cashier's  checks  and  their  general  use  in  the 
commercial  world  they  were  to  be  regarded  substantially 
as  the  money  which  they  represented.  It  was  there  said  by 
Judge  Peckham:  "When  the  comptroller  received  this  draft 
he  had  the  right,  in  the  absence  of  any  other  notice  than  its 
form,  to  regard  it  as  the  property  of  the  cashier,  regularly 
in  his  possession  and  proper  to  be  used  in  payment  of  the 
taxes  due  at  that  time."  This  presumption  cannot  be  ex- 
tended to  the  case  of  ordinary  checks  of  the  depositor  drawn 
on  his  bank.  On  the  contrary,  if  in  this  case  the  money  be- 
longed to  Woodruff  and  not  to  the  plaintiffs,  the  presumption 
is  that  the  check  would  have  been  drawn  to  Woodruff's  or- 
der and  not  to  that  of  the  defendant.  Possession  of  a  bill 
or  note  unindorsed  by  the  payee  is  not  of  itself  evidence  of 
title.  It  may  have  been  acquired  by  fraud  or  theft:  Daniel 
on  Negotiable  Instruments,  sec.  574. 

The  judgment  appealed  from,  so  far  as  it  affirmed  the  judg- 
ment of  the  trial  court  dismissing  the  first  cause  of  action, 
should  be  affirmed,  but  so  far  as  it  reversed  the  judgment  for 
•*'''*  the  plaintiff's  on  the  second  cause  of  action  should  be  re- 
versed and  such   part  of  the  judgment  of  the   trial  court 
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reinstated ;   neither  party  to  recover  costs  in  the  appellate 
division  or  in  this  court. 

O'Brien,    Haight,   Vann,   Werner,    Willard    Bartlett   and 
Hiscock,  JJ.,  concur. 

Judgment  accordingly. 


A  Payment  Made  Under  a  Mistaken  apprehension  of  the  true  state 
of  facts  involved,  though  made  voluntarily,  may  be  recovered  back, 
if  not  justly  or  legally  exaetable:  See  the  mouograpliic  note  to  New 
Orleans  etc.  Co.  v.  Louisiana  etc.  Co.,  Qi  Am.  St.  Kep.  415,  on  the 
recovery  of  voluntary  payments. 


BROWN  V.  DOHERTY. 

[185  N.  Y.  383,  78  N.  E.  147.] 

WILLS — Trusts — Power    of    Disposition,    When    Imperative. — 

A  clause  of  a  will  bequeathing  the  residuary  estate  to  executors  in 
trust  and  authorizing  them  "to  rent,  sell,  or  dispose  of  the  rest, 
residue  and  remainder  of  my  said  real  estate,  either  at  public  or 
private  sale,  as  they  may  deem  most  advantageous  to  my  estate," 
and  authorizing  the  placing  of  the  money,  after  the  payment  of  the 
debts,  at  interest,  for  the  benefit  of  testator's  widow  and  minor  chil- 
dren, creates  an  imperative  power  to  dispose  of  the  residuary  estate, 
(p.  919.) 

EXECUTORS  AND  ADMINISTRATORS— Joint  Executors' 
Sale  With  Only  One  Joining  in  Conveyance. — Where  two  executors, 
acting  under  an  imperative  power  in  a  will,  sell  certain  real  estate 
at  public  auction,  through  an  auctioneer,  upon  a  published  notice,  over 
their  names,  of  the  time  and  place  of  sale  but  only  one  of  such  execu- 
tors signs  the  deed,  the  other  executor  failing  to  sign  it  for  no  assigned 
reason,  and  the  executor  who  did  not  join  in  the  deed  never  at  any 
time  objected  or  in  any  manner  contested  the  purchaser's  title,  and 
no  proceedings  were  taken  by  the  heirs,  who  were  infants  at  the  time 
of  the  sale  and  became  of  age  ten  or  eleven  years  thereafter,  to  re- 
scind it  or  contest  the  title,  the  purchaser  becomes  the  owner  of  the 
whole  equitable  title  with  the  right  of  possession,  the  heirs  being  at 
the  most  the  holders  of  the  legal  title  in  trust  for  the  purchaser  at 
such  executor's  sale.      (pp.  919,  920.) 

EXECUTORS  AND  ADMINISTRATORS— Quieting  Title- 
Failure  of  Coexecutor  to  Join  in  Conveyance. — Where  two  executors, 
acting  under  an  imperative  power  in  a  will,  sell  real  estate  belong- 
ing to  the  estate  at  auction,  under  a  published  notice  over  their 
joint  names,  but  one  of  the  executors,  for  no  assigned  reason,  fails 
to  join  his  coexecutor  in  the  conveyance,  and  afterward  dies,  the  pur- 
chaser at  the  sale  may,  under  the  provisions  of  the  Code  of  Civil 
Procedure,  allowing  one  in  possession  of  real  projierty  and  claiming 
title  to  maintain  an  action  to  dtterinine  any  adverse  claim  to  the 
fee,  obtain  a  judgment  barring  any  claim  by  tlie  heirs  and  establishing 
the  purchaser's  title,  since  equity  will  regard  as  done  what  should 
have  been  done.     (p.  920.) 
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George  W.  Carr,  for  the  appellants. 

A.  C.  Hottenroth  and  F.  W.  Hottenroth,  for  the  respond- 
ent. 

^**  GRAY,  J.  The  plaintiff,  claiming  to  be  the  owner  in 
fee,  and  to  have  been  in  the  possession  for  over  twenty-three 
years,  of  certain  real  estate,  brought  this  action  against  the 
defendants  to  determine  the  title  and  to  bar  them  from  all 
claim  thereto.  The  defendants  denied  the  plaintiff's  title 
and  set  up  their  title  to  the  estate  as  devisees  under  their 
father's  will.  The  premises  originally  belonged  to  Thomas 
Doherty,  or  Dougherty,  who  died  seised  thereof  in  1874 
He  left  a  will,  by  which  he  made  a  disposition  of  all  of  his 
property.  After  directing  the  payment  of  his  debts,  etc., 
and  making  a  gift  of  his  household  effects  to  his  wife,  by  the 
third  clause,  he  gave  to  his  wife,  during  the  time  she  should 
remain  his  widow,  the  use  and  benefit  of  certain  parcels  of 
land.  The  fourth  clause  disposed  of  the  property  so  given 
to  his  wife,  upon  her  ceasing  to  be  his  widow,  by  dividing  the 
same  equally  among  his  children.  The  fifth  clause  reads  as 
follows :  "  I  give  and  bequeath  unto  my  executors,  to  be  here- 
inafter appointed,  the  rest,  residue  and  remainder  of  my 
personal  and  real  estate.  In  trust,  nevertheless,  and  I  do 
hereby  by  this  my  last  will  and  testament  authorize  my  exec- 
utors hereinafter  appointed  to  rent,  sell,  or  dispose  of  the 
rest,  residue  and  remainder  of  my  said  real  estate,  either  at 
public  or  private  sale  as  they  may  deem  most  advantageous 
to  my  estate,  and  to  execute  good  and  ^^'^  sufficient  deed  or 
deeds  for  the  same  and  to  place  the  residue  of  the  money, 
after  paying  my  just  debts  as  hereinbefore  directed,  arising 
from  such  sale  or  sales,  at  interest  and  to  pay  to  my  said  wife, 
so  long  as  she  shall  remain  my  widow,  such  income  arising 
therefrom  for  the  support  and  maintenance  of  my  said  in- 
fant children,  during  their  minorship  or  infancy.  And  af- 
ter the  said  Margaret  Dougherty  shall  cease  to  be  my  widow, 
I  give  and  bequeath  to  my  said  children  Patrick  Dougherty, 
John  Dougherty  and  James  Dougherty,  equal,  share  and  share 
alike,  all  the  estate,  both  real  and  personal,  that  may  re- 
main in  the  hands  of  the  said  executors  at  the  time  the  said 
Margaret  Dougherty  shall  cease  to  be  my  widow.  And  I  do 
also  authorize  and  direct  my  said  executors,  in  case  of  the 
sale  of  my  real  estate,  as  already  provided  for,  to  sign,  seal, 
execute  and  deliver  good  and  sufficient  deed  or  deeds  of  con- 
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veyance  in  the  law  for  conveying  the  said  real  estate  to  the 
purchaser  or  purchasers  thereof,"  He  appointed  his  brother 
Patrick  and  Tlugh  Lunny  to  be  his  executors  and  both  quali- 
fied. In  1878  the  premises  in  question  were  sold  and  the 
finding  of  fact  is  that  the  executors  sold  the  same  at  public 
auction,  after  advertising  the  sale  in  the  usual  way  in  a  news- 
paper published  in  the  county  in  which  the  property  was  lo- 
cated. The  notice  was  entitled  "Executors'  sale  of  valuable 
property";  stated  that  "the  executors  will  sell  the  real  es- 
tate of  Thomas  Doherty,  deceased,  on  August  1,  1878,  at  2  P. 
M.,  on  the  premises";  described  their  advantageous  situation; 
declared  that  they  "will  be  sold  to  the  highest  bidder,  with- 
out reserve,  for  cash,"  and  bore  the  names  of  both  executors. 
It  is  further  found  that  "both  of  the  executors  were  pres- 
ent at  the  sale,  and  sold  the  said  premises,  which  were  struck 
down  by  the  said  Hart  (the  auctioneer)  to  one  Patrick  Ked- 
ney,  the  purchaser  at  said  sale,  for  the  sum  of  four  hundred 
dollars,  said  amount  being  the  highest  bid";  that  Kedney  as- 
signed his  bid  to  James  F.  Brown;  "that  said  Lunny,  being 
present  and  participating  in  said  sale,  made  no  objection 
thereto,  and  that  he  lived  for  over  twelve  years  thereafter,  and 
during  that  time  in  no  way  ^®  contested  the  claim  of  title 
of  the  plaintiff,  or  her  grantors,  to  said  premises;  that  said 
Patrick  Doherty,  one  of  the  said  executors,  made,  executed 
and  delivered  to  said  James  F.  Brown,  on  August  5,  1878,  a 
deed  of  said  premises,  in  the  usual  form  of  executor's  deed, 
for  the  consideration  of  four  hundred  dollars;  that  the  said 
James  F.  Brown  paid  ....  the  sum  of  four  hundred  dol- 
lars, to  said  Doherty  ....  and  ....  thereupon  entered 
into  possession  of  said  premises,"  and  the  deed  was  duly  re- 
corded. Brown,  in  the  same  year,  conveyed  the  premises  to 
one  Bauer,  who  immediately  reconveyed  to  Brown's  wife, 
this  plaintiff.  It  was  found  that  she  immediately  entered 
into  possession  of  the  premises  under  her  deed ;  that  she  has 
been  in  continuous  possession  thereof  ever  since,  and  that  she 
has  paid  the  taxes  since  assuming  such  possession.  Upon 
the^e  facts  the  legal  conclusions  were  reached  that  the  title 
to  the  premises,  upon  the  death  of  Thomas  Doherty,  was 
vested  in  his  surviving  children,  subject  to  be  devested  by  the 
exercise  of  the  power  of  sale  vested  In-  his  will  in  the  execu- 
tors thereof;  that  that  power  had  been  duly  exercised  by  the 
executors  and  the  defendants  were  devested  of  their  title  to 
the  premises  and  that  the  same  had  beeonie  vested  in  the  plain- 
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tiff;  that  Lunny,  as  one  of  the  executors,  participated  in 
and  approved  and  ratified  the  sale  and  the  consummation 
thereof  by  the  delivery  of  the  deed  of  his  coexecutor  to  Brown ; 
"that  the  plaintiff  having  been  in  possession  of  the  prem- 
ises for  more  than  twenty  years  and  more  than  ten  years  af- 
ter the  defendants  had  attained  their  majority,  the  defend- 
ants are  precluded  from  setting  up  their  claim  by  reason  of 
the  statute  of  limitations."  Judgment  was  entered  in  favor 
of  the  plaintiff,  barring  the  defendants  from  any  claim  of  title 
to,  or  estate  in,  the  premises  described,  and  adjudging  that 
plaintiff  is  the  owner  in  fee  simple  absolute  thereof.  The 
judgment  was  affirmed  by  the  appellate  division,  in  the  first 
department,  and  the  defendants  have  appealed  to  this  court. 

387  rpjjjg  action,  which  is  brought  under  the  provisions  of 
article  5  of  title  1  of  chapter  14  of  the  Code  of  Civil  Pro- 
cedure, is  peculiar  in  its  features  and  is  not,  perhaps,  free 
from  difficulty,  with  respect  to  the  determination  of  the  con- 
flicting claims  to  the  title  to  the  premises  described  in  *®®  the 
complaint.  I  have  reached  the  conclusion  that  the  judgment 
was  correct  in  adjudging  the  title  to  the  plaintiff,  upon  the 
ground  that  there  was  a  sale  by  the  executors,  in  execution 
of  the  power  of  sale,  and,  under  the  facts  of  the  case,  that 
the  ownership,  and  the  right  to  the  possession,  of  the  prop- 
erty sold  have  become  vested  in  her. 

The  fifth  clause  of  the  testator's  will  contained  an  impera- 
tive power  to  dispose  of  his  residuary  estate.  It  was  not 
dependent  upon  the  will  of  the  executors  and  the  testator's 
purpose  was  to  create  from  a  residue,  which  should  remain 
after  the  payment  of  his  debts,  an  interest-bearing  fund  for 
the  benefit  of  his  children,  while  minors.  The  power  was 
given  to  the  executors,  qua  executors,  and  they  accordingly 
proceeded  to  execute  it  as  such.  The  finding  of  fact  is  that 
they  did  sell  the  real  estate  at  public  auction,  through  an 
auctioneer,  upon  a  published  notice,  over  their  names,  of  the 
time  and  place,  and  that  the  premises  in  question  were  struck 
down  by  the  auctioneer  to  Kedney,  as  the  highest  bidder. 
Kedney  assigned  his  bid  to  Brown ,  who  paid  to  Doherty,  one 
of  the  executors,  the  sum  at  which  the  premises  had  been 
struck  down  at  the  sale,  and  received  a  deed  thereof  from 
Doherty,  as  executor.  For  no  assigned  reason,  the  other 
executor  did  not  join  in  the  conveyance,  and  died  some  years 
later  and  twelve  years  before  the  plaintiff  commenced  her 
action  without  contesting  plaintiff's  title.     These  defendants, 
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who  were  infants  when  the  testator  died,  are  his  sole  surviving 
children  and  heirs  at  law,  and  they  became  of  age  some  ten  and 
eleven  years,  respectively,  after  the  sale  and  the  plaintiff's 
entry  into  possession.  During  the  twelve  or  thirteen  years 
intervening  before  this  action  was  commenced,  no  proceeding 
was  taken  by  them  with  reference  to  the  sale  or  to  the  plain- 
tiff's possession.  We  have,  therefore,  in  the  facts  established 
by  the  findings  upon  evidence,  and  by  the  affirmance  of  the 
judgment  by  the  appellate  division,  an  execution  of  the 
power  of  sale  by  the  executors  through  a  public  sale  to  the 
highest  bidder.  The  auctioneer  was  the  agent  of  the  execu- 
tors, for  making  the  sale,  as  he  was  for  the  vendee,  for 
^**^  the  purpose  of  the  memorandum  of  sale:  See  M'Comb 
V.  Wright,  4  Johns.  Ch.  659;  also,  3  Am.  &  Eng.  Ency.  of 
Law,  509.  The  assignee  of  the  purchaser  at  the  sale  paid 
the  whole  of  the  consideration  money  to  one  of  the  executors, 
and  all  that  was  needed  to  perfect  the  transaction  of  sale 
was  that  Lunny  should  unite  with  his  coexecutor  in  the  deed, 
or  himself  execute  a  deed.  This  was  not  a  case  of  the  non- 
execution  of  the  power  of  sale,  but  of  a  defective  execution ; 
because  the  intention  to  execute  the  power  wa^  effectuated 
by  the  actual  sale.  The  deed  was  but  an  incident  and  the 
final  consummation  of  a  sale  under  which  the  plaintiff,  or 
her  predecessor  in  the  title,  was  let  into  possession.  The  case 
is  one  where  equity  should  grant  relief,  which  may  be  admin- 
istered through  these  provisions  of  the  code:  Brown  v.  Crabb, 
156  N.  Y.  447,  51  N.  E.  306.  The  general  rule,  undoubtedly, 
is  that  trustees  must  unite  in  a  disposal  of  the  trust  estate 
and  a  deed  of  land  from  less  than  all  the  living  trustees  is 
invalid:  Brennen  v.  Willson,  71  N.  Y.  502.  But  this  case 
is  not,"  by  reason  of  the  circumstances,  bound  by  the  rigid  re- 
(|uiremonts  of  that  general  rule.  The  requirement  of  our 
statutes  that,  where  a  power  is  vested  in  several  persons,  all 
must  unite  in  its  execution,  was  complied  with,  in  elVcet.  by 
the  actual  sale  made  by  the  executors.  It  would  be  a  most 
harsh  and  inequitable  application  of  the  stntute  if.  after  ex- 
ecuting the  power  by  this  sale,  the  subseciucnt  death  of  one 
t)f  the  executors  who  had  united  in  the  selling,  but  who  had 
not  joined  in  a  conveyance,  should,  from  the  iin[)ossibiIity  of 
procuring  or  compelling  his  deed,  result  in  avoiding  the  plain- 
tift''s  title.  The  estate  of  the  testator  received  the  considera- 
tion moneys,  and  neither  executor  nor  devisee  at  any  time  at- 
tempted to  rescind  the  sale  or  to  contest  the  title.     If  Lunny 
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unreasonably  or  without  any  reason  neglected  or  refused  to 
execute  a  deed  in  consummation  of  the  sale,  he  must  be  re- 
garded as  refusing  to  perform  his  duty  under  the  will.  .If 
his  death  prevented  any  legal  steps  from  being  taken  against 
him,  equally  can  it  be  said  that  it  terminated  what  opposi- 
tion he  could  have  made  ^^^  to  the  plaintiff's  ownership. 
The  surviving  executor  had  given  a  deed,  and  there  is  noth- 
ing that  can  now  be  done  further  to  complete  the  plaintiff's 
title. 

The  plaintiff  was  the  owner  of  the  whole  equitable  title, 
having  the  possession  and  the  right  to  the  possession.  The  sale 
and  the  agreement  of  purchase  having  been  performed  by  the 
paj'ment  of  the  price  and  the  taking  of  possession,  equity  will 
now  regard  as  done  what  should  have  been  done.  The  most 
that  can  be  said  of  the  defendants'  position  is  that  if,  by  the 
failure  of  the  purchaser  to  receive  an  adequate  conveyance, 
upon  the  execution  of  the  power  of  sale  by  the  executors,  the 
legal  title  has  not  passed,  then  they,  as  heirs,  are  trustees  of 
the  legal  title  for  the  plaintiff's  benefit:  See  Brown  v.  Crabb, 
156  N.  Y.  447,  51  N.  E.  306.  While  an  action  for  specific 
performance  may  not  be  maintainable  by  the  plaintiff  in  this 
action,  the  provisions  of  the  code,  previously  referred  to,  suf- 
ficiently warranted  the  court  in  rendering  the  judgment  be- 
low, which  barred  the  defendants'  claim  of  title  and  which 
established  the  ownership  of  the  plaintiff.  I  think  that  the 
code  provisions  fulfill  the  equitable  rule  by  permitting  the 
court  to  establish  by  a  judgment,  in  such  an  action,  that  which 
ought  to  have  been  done. 

In  the  view  I  have  taken,  it  becomes  unnecessary  to  discuss 
the  question  of  whether  title  has  been  gained  by  the  plaintiff 
through  an  adverse  possession  during  the  twenty-three  years  of 
her  occupation.  Upon  the  authority  of  Howell  v.  Leavitt,  95 
N.  Y.  617,  it  would  hardly  appear  that  the  facts  of  this  case 
bring  the  defendants,  who  were  infants  at  the  time  of  the 
sale,  within  the  provisions  of  section  375  of  the  Code  of  Civil 
Procedure, 

For  the  reasons  given,  I  advise  the  affirmance  of  the  judg- 
ment below,  with  costs. 

Cullen,  C.  J.,  Edward  T.  Bartlett,  Haight,  Werner  and 
Hiscock,  JJ.,  concur, 

O'Brien,  J.,  absent. 

Judgment  affirmed. 
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Where  a  Tnist  Fnfate  is  vested  in  two  or  more  trustees,  a  convey- 
ance by  one  of  them  without  the  concurrence  of  the  others  is  generally 
invalid:  See  the  note  to  Tyler  v.  Herring,  19  Am.  St.  Kep.  2G8. 

Jf  the  Agreement  for  a  Sale  of  land  by  two  executors  is  signed  by 
only  one  of  them,  the  other  may  so  assent  to  the  sale  by  his  conduct 
as  to  make  it  his  own  in  fact:  Nelson  v.  Carrington,  4  Munf.  332,  6 
Am.  Dec.  519. 


VOHMANN  V.  MICHEL. 

[185  N.  Y.  420,  78  N.  E.  156.] 

MORTGAGES — Forged  Satisfaction — Estoppel  of  Testamentary 
Trustees. — Where  one  of  three  testamentary  trustees,  holding  a  mort- 
gage for  the  benefit  of  their  trust,  executed  a  satisfaction  of  the  mort- 
gage, purporting  to  be  signed  by  himself  and  his  cotrustees,  but  the 
signature  of  one  of  whom  was  forged  and  the  other  obtained  by 
fraud,  the  fact  that  his  cotrustees  had  surrendered  to  him  full  control 
of  the  trust  estate  and  had  failed,  upon  discovery  of  his  dishonesty, 
to  compel  him  to  make  restitution,  and  had  failed  to  notify  the  mort- 
gagor, and  had  obtained  releases  from  their  adult  cestuis  que  trustent, 
does  not  estop  them  from  enforcing,  as  trustees,  the  demands  of  the 
estate  which  they  represent,  even  though  it  might  be  sufficient  as  an 
estoppel  against  them  individually,     (p.  924.) 

TRUSTS, — Where  the  Cestui  Que  Trust  has  Assented  to  or  con- 
curred in  the  breach  of  trust  or  has  subsequently  acquiesced  in  it, 
he  cannot  afterward  proceed  against  those  who  would  otherwise  be 
liable  therefor,     (p.  925.) 

TRUSTS — Effect  of  Release  of  Trustee's  Defalcation  by  Bene- 
ficiary.— Where  cestuis  que  trustent  were,  at  the  time  of  giving  to 
the  trustees  holding  a  mortgage  for  their  benefit  releases  of  liability 
for  the  defalcation  of  one  of  such  trustees,  who  had  forged  a  satis- 
faction of  the  mortgage,  entitled  to  the  remainder  of  their  shares  of 
the  trust  fund,  the  trustees  cannot  enforce  the  mortgage  as  far  as 
their  interests  are  concerned,  since  their  interests  were  at  the  time 
of  their  ratification  subject  to  alienation  and  disposition,  and  the 
trustees  who  represent  their  interests  can  have  no  greater  interests 
than  they  have.     (p.  925.) 

J.  Culbert  Palmer,  for  the  appellants. 

Frederic  W.  Hinrichs,  for  the  respondents. 

'*^*  WERNP]R,  J.  This  action  was  broiiglit  to  compel  the 
reinstatement  as  valid  liens  of  two  mortgages  executed  by  the 
defendant  Michel,  which  were  procured  to  be  satisfied  of  rec- 
ord by  means  of  forged  and  fraudulent  satisfaction  pieces, 
executed  by  and  at  the  instance  of  the  defendant  Carl  Coenen, 
and  to  foreclose  such  mortgages.  The  defendant  Coenen  and 
the  plaintiffs  Mecke  and  Vohmann  were  the  executors  and 
trustees  named  in  the  will  of  Louise  Pommer,  deceased,  who 
died  on  Staten  Island  on  ;March  12,  1897.     By  her  will  she 
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devised  her  residuary  estate  to  her  executors  and  trustees  in 
trust,  to  keep  the  same  invested  and  pay  the  income  to  her 
four  children  until  they  should  respectively  become  twenty- 
five  years  of  age,  when  each  was  to  receive  an  equal  share  of 
such  residuary  estate.  The  executors  and  trustees  duly  quali- 
fied and  entered  upon  their  duties. 

On  or  about  February  15,  1899,  the  executors  and  trus- 
tees, acting  through  one  Cossmann,  a  real  estate  agent,  loaned 
^^^  to  the  defendant  Michel  the  sum  of  six  thousand  five  hun- 
dred dollars  of  the  funds  of  the  estate,  and  as  security  there- 
for took  back  a  mortgage  made  to  such  trustees  individually, 
due  February  15,  1902.  Before  this  mortgage  became  due, 
and  in  November,  1900,  Coenen  prepared  a  satisfaction  piece 
of  this  mortgage,  signed  his  name  to  it,  forged  the  signature 
of  Vohmann  thereto,  and  procured  the  signature  of  Mecke 
by  false  and  fraudulent  statements.  Then  Cossmann,  who 
was  a  notary  public,  and  who  appears  to  have  abetted  Coenen 
in  his  dishonesty,  executed  an  acknowledgment  of  the  signa- 
tures of  Mecke  and  Vohmann  to  the  false  satisfaction  piece. 
At  Coenen 's  request  Cossmann  procured  the  defendant  Michel 
to  pay  the  six  thousand  five  hundred  dollars  loaned  to  him 
on  the  mortgage,  although  it  was  not  then  due.  The  money 
thus  paid  was  turned  over  to  Coenen,  who  used  it  for  his 
own  purposes.  The  defendant  Michel  paid  this  money  in 
good  faith  to  Cossmann,  with  whom  he  had  dealt  in  the  trans- 
action and  was  guilty  of  no  negligence  in  the  matter. 

The  defendant  Horrmann  loaned  to  Michel  the  money  to 
pay  off  this  mortgage,  believing  that  the  satisfaction  piece 
had  been  legally  executed  in  good  faith,  and  took  from  Michel 
a  mortgage  on  the  same  property  to  secure  his  loan.  The 
full  amount  of  Horrmann 's  loan  to  Michel  was  eight  thou- 
sand dollars. 

Shortly  after  the  execution  of  this  first  mortgage  to  the 
trustees  by  Michel,  a  second  loan  of  five  hundred  dollars  was 
made  by  the  trustees  to  him,  and  he  gave  a  second  mortgage, 
which  was  paid  off  and  discharged  at  the  same  time  and  in 
the  same  way  as  the  first  mortgage,  the  only  difference  being 
that  the  second  mortgage  was  due  at  the  time  it  was  paid  by 
Michel.  The  courts  below  have  held  that  this  payment  of 
the  second  mortgage  is  good  as  against  the  estate,  and  there 
is  no  question  as  to  its  validity  upon  this  appeal. 

Coenen 's  two  cotrustees,  Vohmann  and  Mecke,  spent  most 
of  their  time  out  of  this  state,  and  only  visited  Staten  Island 
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at  infrequent  intervals.  They  intrusted  to  Coenen  the  posses- 
sion of  all  the  securities  of  their  trust  and  practically  the 
entire  management  of  the  trust  estate.  They  did  not  discover 
Coenen 's  dishonesty  or  his  fraudulent  discharge  of  the  mort- 
gage **^  referred  to  until  about  September  20,  1901,  about  a 
year  after  the  money  had  been  stolen.  When  the  discovery 
was  made  they  informed  Frank  and  Hermann  Pommer,  two 
of  the  children  of  Louise  Pommer,  deceased,  and  beneficiaries 
of  the  trust,  of  Coenen 's  dishonesty.  At  this  time  Hermann 
was  about  twenty-three  years  of  age  and  Frank  about  twenty- 
five.  The  other  two  children  were  infants.  It  appears  that 
Coenen  had  married  an  adopted  daughter  of  Louise  Pommer 
and  the  children  referred  to  him  as  "uncle."  The  defend- 
ant Michel,  however,  was  not  informed  of  the  true  state  of 
affairs.  In  order  to  shield  Coenen  from  prosecution,  Frank 
and  Hermann  Pommer  executed  releases  to  Vohmann  and 
iMecke,  from  any  liability  to  them  for  losses  occasioned  by 
Coenen 's  dishonesty,  and  on  October  3,  1901,  they  gave  Coenen 
a  receipt  for  their  distributive  shares  of  the  trust  estate. 
They  permitted  him  to  resign  his  trust  on  October  4,  1901, 
and  consented  to  his  leaving  the  country.  Frank  Pommer 
was  appointed  executor  and  trustee  in  his  place,  and  is  one 
of  the  plaintiffs  in  this  action,  together  with  Vohmann  and 
Mecke,  the  other  two  executors  and  trustees. 

This  action  was  commenced  in  February,  1903,  over  two 
years  after  the  execution  of  the  fraudulent  satisfaction  pieces, 
and  more  than  one  year  after  the  discovery  of  the  dishonesty 
of  Coenen.  The  first  cause  of  action  relates  to  the  first  mort- 
gage for  six  thousand  five  hundred  dollars,  and  the  second 
to  the  five  hundred  dollars.  The  special  term  dismi.ssod  the 
complaint  on  the  ground  that  the  plaintiffs  were  estopped 
from  claiming  that  the  mortgages  were  not  properly  satis- 
fied of  record.  Upon  appeal  to  the  appellate  division  the  dis- 
missal of  the  first  cause  of  action  was  reversed  and  a  new 
trial  granted  as  to  that,  but  the  judgment  as  to  the  second 
cause  of  action  was  atlirmed  and  is  not  now  (piestioned. 

424  fpj^y  appellants  in  this  court  concede  that  the  calling  in 
of  the  mortgage  before  it  was  due  involved  the  exercise  of  a 
joint  discretion  by  the  trustees,  in  which  the  participation 
of  them  all  was  essential  to  protect  any  person  dealing  with 
them.  The  learned  counsel  for  the  appellants  insists,  how- 
ever, that  although  the  mortgage  was  called  in  before  it  was 
due,  the  trustees  are  estopped  from  challenging  the  validity 
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of  the  transaction  because  of  their  surrender  to  Coenen  of 
the  full  control  of  the  trust  estate,  and  their  failure,  upon 
the  discovery  of  his  dishonesty,  to  compel  him  to  make  resti- 
tution, as  well  as  their  omission  to  promptly  notify  the  defend- 
ant Michel.  We  think  this  contention  cannot  be  admitted. 
While  the  conduct  of  the  appellants  in  these  respects  and  in 
taking  releases  from  their  adult  cestuis  que  trustent  may  be 
*^^  quite  sufficient  to  create  an  estoppel  against  them  indi- 
vidually, we  do  not  think  their  acts  constitute  such  an  estop- 
pel as  to  prevent  them  from  enforcing,  as  trustees,  the  de- 
mands of  the  estate  which  they  represent :  Ludington  v.  Mer- 
cantile Nat.  Bank,  102  App.  Div.  251,  92  N.  Y.  Supp.  454; 
affirmed  on  opinion  below,  182  N.  Y.  522,  74  N.  E.  1119. 

If  this  were  all  that  is  shown  by  the  record  before  us  we 
should  be  compelled,  notwithstanding  the  obvious  hardships 
of  the  case,  to  concur  in  the  conclusion  reached  by  the  learned 
appellate  division.  It  appears,  however,  that  at  the  time  of 
the  discovery  of  Coenen 's  dishonesty  two  of  the  beneficiaries 
of  the  trust  estate  were  adults.  Hermann  Pommer  was  then 
about  twenty-three  years  of  age,  and  Frank  C.  Pommer  was 
about  twenty-five.  They  were  at  that  time  fully  informed 
of  Coenen 's  misdeeds,  and  that  his  fraud  and  defalcation  had 
entailed  upon  the  estate  a  loss  of  about  twenty-one  thousand 
dollars:  With  full  knowledge  of  these  facts  they  released 
the  two  trustees,  Vohmann  and  Mecke,  from  all  liability  on 
account  of  Coenen 's  default  and  gave  to  Coenen  himself  re- 
ceipts for  their  distributive  shares  in  the  estate.  They  con- 
curred, with  the  two  trustees  in  permitting  Coenen  to  resign 
his  trust  without  calling  him  to  account,  and  consented  to  his 
leaving  the  country  without  making  any  attempt  to  compel 
restitution.  They  voluntarily  released  Vohmann  and  Mecke 
from  all  liability,  although  it  was  through  their  neglect  of 
the  duties  of  their  trust  that  Coenen  was  afforded,  to  some 
extent  at  least,  the  opportunity  to  perpetrate  his  frauds,  and 
in  effect  connived  at  Coenen 's  unmolested  escape  from  prose- 
cution. After  having  released  all  the  guilty  parties  and  ac- 
quiesced in  all  that  had  been  done  from  the  discovery  of  the 
irregularities  in  September,  1901,  until  the  bringing  of  this 
action  in  February,  1903,  they  now  seek  to  compel  Michel, 
the  innocent  mortgagor,  to  bear  the  full  burden  of  Coenen 's 
wrongdoing  in  respect  of  this  mortgage,  although  the  mort- 
gagor was  not  notified  or  given  any  opportunity  to  protect 
himself.     We  think  it  would  be  highly  inequitable  to  permit 
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the  plaintiffs  at  this  late  day  to  disregard  and  disaffirm  all 
that  has  been  done  by  the  two  adult  cestuis  que  trust,  and  to 
*^^  proceed  against  these  defendants  in  the  same  manner  as 
they  could  have  done  if  they  had  not  formally  acquiesced  in 
Coenen's  default.  "Where  the  cestui  que  trust  has  assented 
to  or  concurred  in  the  breach  of  trust,  or  has  subseciuently 
acquiesced  in  it,  he  cannot  afterward  proceed  against  those 
who  would  otherwise  be  liable  therefor";  Beach  on  Modern 
Equity  Jurisprudence,  sec.  244;  Perry  on  Trust,  sec.  850; 
Thompson  v.  Harrison,  2  Bro.  Ch.  164;  Kirby  v.  Taylor,  6 
Johns.  Ch.  242.  In  this  connection  it  should  be  borne  in 
mind  that  at  the  time  these  adult  beneficiaries  ratified  the  de- 
faulting trustee's  act  they  were  entitled  to  the  remainder  of 
their  shares  of  the  trust  fund,  subject  only  to  the  contingency 
that  they  should  arrive  at  the  age  of  twenty-five  years,  a  con- 
tingency which  had  occurred  at  the  time  of  the  trial.  These 
remainders,  therefore,  were  at  the  time  of  ratification  subject 
to  alienation  and  disposition  by  these  two  beneficiaries.  We 
are,  therefore,  led  to  the  conclusion  that  the  adult  benefi- 
ciaries, Hermann  and  Frank  C.  Pommer,  have  bargained  away 
their  right  to  now  insist  on  a  reinstatement  of  the  lien  of  the 
mortgage  so  far  as  their  interests  are  concerned,  and  that  the 
plaintiffs,  who  represent  their  interests,  can  have  no  greater 
rights  than  they  have. 

The  judgment  of  the  appellate  division  should  be  reversed, 
and  the  judgment  of  the  trial  court  modified  by  directing  that 
the  six  thousand  five  hundred  dollar  mortgage  be  re-estab- 
lished as  a  lien  and  foreclosed  for  only  one-half  of  that 
amount,  with  interest,  in  favor  of  the  two  infant  beneficiaries. 
As  so  modified,  the  judgment  of  the  trial  court  is  affirmed, 
and  the  record  is  remitted  to  the  special  term,  with  directions 
to  render  judgment  in  accordance  with  the  views  herein  ex- 
pressed, without  costs  of  this  appeal  to  either  party  as  against 
the  other. 

Cullen,  C.  J.,  O'Brien,  Haight,  Vann  and  Hiscock,  J  J., 
concur. 

Willard  Bartlett,  J.,  not  sitting. 

Judgment  accordingly. 


While  a  Cestui  Que  Trust  may  bind  himself  by  acquiescence  in  a 
breach  of  trust  by  the  trustee,  it  must  appear  that  he  knew  all  the 
facta,  was  apprised  of  his  legal  rights,  aud  was  under  no  disability 
to  assert  them:  White  v.  Sherman,  168  111.  589,  61  Am.  St.  Bep.  132. 
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DOWNEY  V.  SEIB. 

[185  N.  Y.  427,  78  N.  E.  66.] 

JUDGMENT — Reformation  of  Deed — Effect  on  Subsequent  Is- 
sue— Marketable  Title. — Where  a  father,  through  the  mistake  of  the 
scrivener,  conveyed  land  to  his  daughter  for  life,  with  remainder 
over  to  her  children  living  at  time  of  her  death,  and  to  her  brothers 
upon  her  death  without  issue,  or  to  the  issue  of  such  children  or 
brothers  of  the  grantee,  instead  of  an  absolute  conveyance  to  the 
daughter,  but  the  father  died  before  correcting  the  mistake  by 
another  conveyance,  though  the  brothers  united  in  a  warranty  deed  to 
her,  a  judgment,  in  an  action  by  the  daughter  against  her  father's 
executor,  her  mother  and  her  brothers,  none  of  whom  had  been  mar- 
ried, reforming  the  father's  deed  to  conform  to  the  intention  of  the 
parties,  <fbes  not  bar  the  title  of  persons  born  after  the  judgment 
was  rendered,  where  they  were  not  represented  by  any  party  to  the 
action,  and  hence  the  daughter  did  not  by  such  judgment  obtain  a 
marketable  title  to  the  ffee.     (pp.  929,  931.) 

PARTIES. — In  Every  Case  There  Must  be  Such  Parties  before 
the  court  as  to  insure  a  fair  trial  of  the  issue,  in  behalf  of  all.  (p. 
930.) 

PARTIES — Privity  of  Interest — Representation  of  Unborn  Re- 
maindermen.— Where,  in  a  suit  by  the  grantee  of  a  deed  to  reform 
it  to  conform  to  the  intention  of  the  parties,  the  deed  granted  a  life 
estate  to  the  grantee  with  remainder  to  her  children,  and  on  a  fail- 
ure of  such  issue  to  her  brothers  and  their  issue,  but  the  brothers 
conveyed  by  warranty  deed  to  the  grantee  prior  to  the  commence- 
ment of  the  suit,  the  unborn  issue  of  the  brothers  are  not  repre- 
sented by  the  brothers  being  made  parties  defendant,  since  the  inter- 
est of  the  brothers  was  to  protect  their  warranty  of  title,  and  the 
interest  of  the  plaintitf  was  to  destroy  the  conveyance  creating  the 
title  in  remainder,     (p.  931.) 

Isidor  Wels,  for  the  appellant. 

Isaac  Ringel,  for  the  respondent. 

428  VANN,  J.  The  controversy  arose  over  the  title  to  land 
on  Jefferson  avenue,  in  the  borough  of  Brooklyn,  through 
the  claim  of  the  defendant  that  he  was  not  obliged  to  perform 
his  contract  of  purchase  because  the  title  was  not  marketable. 
The  history  of  the  title  as  set  forth  by  the  parties  in  their 
agreed  statement  of  facts  is  substantially  as  follows:  On  the 
13th  of  November,  1889,  one  John  Scott,  Sr.,  who  then  owned 
the  premises  in  question,  and  his  wife  Ann,  conveyed  the 
same  to  their  daughter  Margaret,  who  is  the  plaintiff  in  this 
action,  for  life,  with  remainder  over  to  her  children  living 
at  the  time  of  her  death,  and  the  issue  of  any  deceased  child, 
and  upon  her  death  without  lawful  descendants  to  her  broth- 
ers, John,  James  and  William  Scott,  who  were  parties  of  the 
third  part,  "or  to  the  survivors  or  survivor  of  them  living 
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at  the  time  of  the  death  of  the  said  ]\Iar<?aret  and  the  lawful 
children  and  issue,  if  any,  of  such  of  said  three  sons  as  may 
then  be  dead." 

At  the  time  he  executed  said  conveyance  Mr.  Scott  was 
worth  about  one  hundred  thousand  dollars.  He  had  four 
children,  the  plaintiff  and  the  three  sons  already  named,  who 
were  then  his  only  descendants.  Shortly  before  he  ^ave  the 
deed,  being  well  '^^^  advanced  in  years,  he  told  his  children 
at  a  family  consultation  that  he  was  about  to  make  a  will  and 
that  he  intended  to  give  Margaret  the  house  in  question, 
which  he  had  bought  for  her  and  in  which  she  then  resided. 
All  of  the  children  approved  of  this  plan,  whereupon  he  told 
the  plaintiff  that  he  would  convey  to  her  accordingly,  and 
shortly  thereafter  he  informed  her  that  he  had  done  so  and 
had  filed  the  deed  for  record.  Acting  on  the  belief  that  this 
was  true,  she  expended  a  large  sum  of  money  in  repairing 
and  improving  the  house  and  premises. 

About  the  20th  of  October,  1892,  the  plaintiff  first  learned 
that  the  deed  did  not  convey  the  premises  to  her  absolutely 
and  in  fee  simple,  but  only  for  life  with  remainder  over,  as 
alread.y  stated.  She  at  once  informed  her  father  of  the  fact 
and  he  said  that  he  intended  to  make  her  an  absolute  convey- 
ance, but  the  lawyer  who  drew  the  deed  had  made  a  mistake, 
which  he  would  have  corrected  at  once  by  a  new  deed. 
John,  James  and  William  Scott,  on  learning  of  the  mistake, 
promptly  united  in  a  conveyance  of  the  premises  to  the  plain- 
tiff with  full  warranty.  John  Scott,  Sr.,  was  ill  when  the 
mistake  was  discovered,  and,  rapidly  growing  worse,  died  on 
the  5th  of  November,  1892,  before  he  could  execute  the  new 
deed,  as  he  had  promised.  The  plaintiff  was  then  about 
thirty  years  old,  and  although  she  had  been  married  for  more 
than  seven  years,  she  had  never  had  an}-  children  and  for 
physical  reasons  expected  none.  This  fact  was  known  to  her 
father,  who  in  his  will,  executed  after  the  deed,  left  her  no 
part  of  his  estate,  because  he  believed  that  he  had  already 
made  suitable  provision  for  her  by  the  absolute  conveyance  of 
said  premises. 

Early  in  1893  the  plaintiff  herein,  alleging  the  foregoing 
facts  among  others  in  her  complaint,  conniienced  an  action 
against  her  mother,  her  three  l)rotliers,  none  of  whom  had 
then  been  married,  and  the  executor  of  her  father's  will,  for 
a  reformation  of  said  deed  so  as  to  make  it  conform  to  the 
intention  of  the  parties  when  it  was  executed.     Th;it  action, 
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which  was  not  defended,  resulted  in  a  judgment,  entered  on 
^^^  the  2d  of  November,  1893,  reforming  the  conveyance 
from  John  Scott,  Sr.,  to  his  daughter,  by  making  it  absolute 
in  form  and  directing  that  the  register  of  Kings  county 
should,  by  apt  and  proper  words,  insert  in  the  margin  of  the 
liber  where  said  deed  was  recorded  a  reference  to  such  judg- 
ment. 

Said  "William  Scott  died  before  this  controversy  arose,  hav- 
ing never  been  married.  Some  years  after  the  rendition  of 
said  judgment,  John  Scott,  Jr.,  and  James  Scott,  sons  of  John 
Scott,  Sr.,  married,  and  their  respective  wives  are  living. 
John  has  two  children  and  James  one.  The  plaintiff  has  no 
issue,  and  her  husband  is  still  living.  She  is  now  forty-one 
years  of  age,  has  been  married  nineteen  years,  and  is  not 
likely  to  become  a  mother  owing  to  a  structural  defect  in  the 
organs  of  generation. 

Upon  submitting  the  controversy  the  plaintiff  demanded 
judgment  that  the  defendant  perform  his  agreement  to  pur- 
chase said  premises  and  pay  her  the  balance  of  the  purchase 
money.  The  defendant  demanded  judgment  that  the  plaintiff 
could  not  convey  the  premises,  as  she  had  agreed,  by  a  g6od 
and  sufficient  deed  in  fee  simple,  for  a  return  of  the  sum  of 
two  hundred  dollars  paid  on  account  of  the  contract  of  pur- 
chase and  the  sum  of  seventy-five  dollars  for  the  reasonable 
expense  of  searching  the  title.  The  appellate  division  ren- 
dered judgment  relieving  the  defendant  from  his  contract 
and  awarding  judgment  against  the  plaintiff  for  the  sum  of 
two  hundred  and  seventy-five  dollars  besides  costs.  From 
that  judgment  the  plaintiff  appealed  to  this  court. 

^*  John  Scott,  Sr.,  probably  could  not  write,  for  he  signed 
the  conveyance  in  question  as  a  marksman,  and  perhaps  he 
could  not  read.  At  all  events,  he  did  not  understand  that 
cumberson  and  complicated  instrument,  which,  with  its  par- 
ties of  the  first,  second  and  third  parts,  its  reversions,  re- 
mainders and  wealth  of  technical  words,  doubtless  reflected 
the  learning  of  the  scrivener  better  than  the  instructions  of 
the  grantor.  The  unfortunate  result  is  a  title  in  the  air,  and 
unmarketable,  perhaps,  for  a  generation. 

There  would  be  little  difficulty  were  it  not  for  the  action, 
unselfish  and  well  intended  but  not  well  advised,  of  the 
remaindermen  in  conveying  to  the  life  tenant  before  the 
judgment  of  reformation  was  rendered.     While  they  wished 
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simply  to  correct  the  mistake  of  their  father  so  far  as  they 
^•''^  could  and  to  give  their  sister  a  good  title,  they  created 
such  a  situation  a^s  to  leave  no  one  to  be  made  a  party  to  the 
action  to  reform  the  deed  who  represented  unborn  children 
and  who  through  his  own  interest  would  be  presumed  to  see 
that  there  was  a  fair  trial  and  a  just  disposition  of  the  case. 

It  is  well  settled,  as  stated  by  Judge  Earl  in  a  recent  case, 
that  "where  an  estate  is  vested  in  persons  living  subject  only 
to  the  contingency  that  persons  may  be  born  who  will  have 
an  interest  therein,  the  living  owners  of  the  estate,  for  all 
purposes  of  any  litigation  in  reference  thereto  and  affecting 
the  jurisdiction  of  the  courts  to  deal  with  the  same,  represent 
the  whole  estate  and  stand  not  only  for  themselves,  but  also 
for  the  persons  unborn.  This  is  a  rule  of  convenience  and 
almost  of  necessity":  Kent  v.  Church  of  St.  Michael,  136 
N.  Y.  10,  32  Am.  St.  Rep.  693,  32  N.  E.  704,  18  L.  R.  A. 
331.  After  distinguishing  Monarque  v.  Monarque,  80  N.  Y. 
320,  upon  the  ground  that  the  court  took  jurisdiction  of  that 
action  only  by  consent,  and  that,  therefore,  its  adjudication 
bound  only  those  who  consented  and  could  not  bind  persons 
not  in  being,  the  learned  judge  continued:  "That  case  did 
not  determine  that  in  a  proper  action  for  the  construction 
of  a  will  persons  not  in  esse  could  in  no  case  be  concluded  by 
the  judgment  rendered  therein.  That  they  could  be  con- 
cluded I  have  no  doubt,  if  the  parties  to  the  action  properly 
brought  were  vested  with  the  whole  title,  subject  merely  to 
the  contingency  that  it  might  open  and  let  in  persons  there- 
after to  be  born." 

So  Mr.  Freeman,  in  his  valuable  work  on  Judgments,  said 
in  section  172:  "If  several  remainders  are  limited  by  the 
same  deed,  this  creates  a  privity  between  the  person  in  re- 
mainder and  all  those  who  may  come  after  him;  and  a  ver- 
dict and  judgment  for  or  against  the  former  nuiy  be  given 
in  evidence  for  or  against  any  of  the  latter":  See,  also.  Black 
■on  Judgments,  sec.  554 ;  24  Am.  &  Eng.  Ency.  of  Law.  2d  ed., 
759. 

The  principle  upon  which  the  rule  above  stated  rests  is  that 
the  tenant  of  the  first  estate  virtually  represents  the  subse- 
quent estates,  because  he  has  a  common  interest  with  the  other 
parties  in  defending.  IMere  privity  in  blood  does  not  author- 
ize ^'"^  one  party  to  defend  the  interest  of  another.  Thus, 
again  referring  to  ^Ir.  Freeman,  we  find  that:  "Kinship, 
whether  by  affinity  or  consanguinity,  docs  not  create  privity. 
Am.   St.  Kep.,  Vol.  113—59 
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except  where  it  results  in  the  descent  of  an  estate  from  one  to 
another.  Therefore,  there  is  no  privity  between  husband  and 
wife,  or  parent  and  child,  or  other  relatives,  when  neither 
of  them  has  succeeded  to  an  estate  or  interest  in  property 
formerly  held  by  the  other."  "It  is  essential  to  privity,  as 
the  term  is  here  used,  that  one  person  should  have  succeeded 
to  an  estate  or  interest  formerly  held  by  another.  He  who 
has  so  succeeded  is  in  privity  with  him  from  whom  he  suc- 
ceeded, and  all  the  estate  or.  interest  which  he  has  acquired 
is  bound  by  the  judgment  recovered  against  his  predecessor 
while  he  held  such  interest  or  interests":  Freeman  on  Judg- 
ments, sec.  162. 

"If  a  person  is  bound  by  a  judgment,  as  a  privity  to  one 
of  the  parties,  it  is  because  he  has  succeeded  to  some  right, 
title,  or  interest  of  that  party  in  the  subject  matter  of  the  liti- 
gation, and  not  because  there  is  privity  of  blood,  law  or  rep- 
resentation between  them,  although  privity  of  the  latter  sort 
may  also  exist":  Black  on  Judgments,  see.  549. 

While  the  learned  authors,  who  are  well  supported  by 
authority,  may  refer  particularly  to  cases  where  the  successor 
has  taken  the  very  title  of  the  party  against  whom  the  judg- 
ment is  recovered,  we  cannot  see  why  the  principle  is  not 
equally  applicable  to  the  case  of  the  holder  of  one  estate  and 
the  tenant  of  the  subsequent  estate. 

The  case  of  McArthur  v.  Scott,  113  U.  S.  340,  5  Sup.  Ct. 
Rep.  652,  28  L.  ed.  1015,  is  instructive,  if  not  controlling 
on  the  subject.  There  after-born  remaindermen  were  al- 
lowed to  enforce  a  trust  in  lands  devised  by  their  grand- 
father under  a  will,  which  was  adjudged  void  in  an  action 
brought  and  decided  before  their  birth.  Mr.  Justice  Gray, 
speaking  for  the  court,  recognized  the  general  rule  as  to  par- 
ties not  in  being,  but  he  said:  "In  every  case  there  must  be 
such  parties  before  the  court  as  to  insure  a  fair  trial  of  the 
issue  in  behalf  of  all."  The  parents  of  the  plaintiffs  in  that 
action  were  parties,  but,  as  stated  by  the  court,  '*^^  had  no 
interest  to  support  the  will,  though  they  had  an  interest  to 
destroy  it.  There  were  charges  in  the  complaint  that  the 
suit  was  fraudulent,  but  these  were  denied  by  the  answer, 
and  the  court  held  that  they  should  be  considered  as  dis- 
proved. The  decision  rested  on  the  ground  that  there  was 
no  real  representation  in  the  action  of  the  subsequently  accru- 
ing interests.     This  is  made  plain  in  a  later  case  where  Mr, 
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Justice  Bradley,  in  commenting  upon  ]\Ic Arthur  v.  Scott,  113 
U.  S.  340,  5  Sup.  Ct.  Rep.  652,  28  L.  ed.  1015,  said:  "There 
was  no  party  in  the  case  to  represent  the  will  or  the  interests 
created  by  it,  or  the  legal  estate  which  supported  those  in 
terests.  This  was  the  special  ground  on  which  the  decision  in 
McArthur  v.  Scott,  113  U.  S.  340,  5  Sup.  Ct.  Rep.  652,  28  L. 
ed.  1015,  was  placed,  as  is  fully  expressed  in  the  opinion": 
Miller  v.  Texas  etc.  Ry.  Co.,  132  U.  S.  662,  10  Sup.  Ct.  Rep. 
206,  33  L.  ed.  487. 

In  the  present  case,  by  the  conveyance  from  her  brothers 
the  plaintiff  had  acquired  the  first  freehold  estate,  namely, 
the  remainder  in  fee  after  her  own  life  estate,  subject  to  ])e 
devested  by  her  leaving  issue  before  her  death.  Therefore, 
she  held  the  estate  which  in  the  ordinary  course  of  things 
would  make  it  to  her  interest  to  uphold  the  deed,  but  she  was 
the  very  party  who  was  trying  to  destroy  it.  She  could  not 
be  plaintiff  and  defendant  in  the  same  suit.  She,  in  fact,  rep- 
resented herself  onl}'  and  could  not  represent  her  after-born 
children  or  those  of  her  brothers.  The  interest  of  her  brothers 
was  the  same  as  her  own,  because  they  had  their  warranty  of 
title  to  protect.  We  are  inclined  to  the  opinion,  therefore, 
that  the  judgment  recovered  by  her  did  not  bar  the  title  of 
persons  born  after  the  judgment  was  rendered  who  were  not 
represented  by  any  party  to  the  action. 

At  least,  the  (|uestion  is  too  doul)tful  to  warrant  the  courts 
in  compelling  the  purchaser  to  take  title  under  such  circum- 
stances, for  the  persons  entitled  to  raise  the  question  are  not 
parties  to  this  controversy.  As.  since  the  date  of  the  judg- 
ment of  reformation,  children  have  been  born,  it  may  be  that 
the  plaintiff"  can  bring  a  new  action,  and  by  making  them 
parties  clear  the  title.  In  such  an  action  those  children  would 
represent  all  who  might  be  born  thereafter,  for  they  would 
•*"'^  have  a  connnon  interest.  That  remedy,  however,  can 
have  no  eff'ect  on  this  action,  and  our  present  duty  is  to  al-tirm 
the  judgment  appealed  from. 

"While  in  tliis  ease,  as  we  feel  well  assured,  there  was 
neither  furtive  motive  nor  evil  result  in  the  judgment  of 
reformation,  still,  if  we  sustain  the  position  of  the  plaintiff, 
our  adjudication  will  declare  the  law  tt)  govern  all  cases  of 
like  character  arising  hereafter,  and  the  next  to  come  before 
us  may  involve  the  robbery  of  children  by  a  judgment  ren- 
dered before  they  were   born,   with   no  one  to  represent  or 
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defend  them.  A  general  rule,  established  by  the  decision  of 
a  question  of  law,  is  much  more  important  than  the  effect  in 
a  particular  case. 

The  judgment  should  be  affirmed,  with  disbursements,  but, 
under  the  circumstances,  without  costs. 

CuUen,  C,  J.,  O'Brien,  Haight,  Werner  and  Hiscock,  JJ., 
concur. 

Willard  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 


By  Privity  is  Meant  Mutual  or  successive  relationship  to  the  rights 
of  property,  and  is  classified  into  privity  in  estate,  privity  in  blood, 
and  privity  in  law,  in  all  of  which  there  must  be  privity  of  inter- 
est: Ahlers  v.  Thomas,  24  Nev.  407,  77  Am.  St.  Kep.  820. 

I'he  Effect  of  Judgments  against  persons  not  in  being  is  discussed 
in  the  monographic  note  to  Rutledge  v.  Fishburne,  97  Am.  St.  Bep. 
762-768. 


VILLAGE  OF  CARTHAGE  v.  CENTRAL  NEW  YORK 
TELEPHONE  ^ND  TELEGRAPH  COMPANY. 

[185  N.  y.  448,  78  N.  E.  165.] 

TELEGRAPHS    AND    TELEPHONES— Source    of    Power    to 

Erect  Poles. — In  New  York  the  telegraph  and  telephone  companies 
derive  the  right  to  erect  their  poles  and  string  their  wires  directly 
from  the  state,     (p.  934.) 

MUNICIPAL  COBPORATIONS — ^Delegation  of  Power  by  State. 
While  it  is  competent  for  the  state  to  delegate  its  sovereign  power 
to  cities  and  villages  in  regard  to  the  construction,  management  and 
control  of  these  companies,  such  surrender  of  sovereignty  cannot  be 
implied,  but  must  rest  on  express  legislation  containing  a  clear  and 
unqualified  grant  of  power,     (p.  935.) 

MUNICIPAL  CORPORATIONS— Compelling  the  Placing  of 
Telephone  Wires  Underground. — Under  the  transportation  corpora- 
tion law  granting  such  corporations  the  right  to  construct  and  maintain 
telephone  lines  upon,  over,  or  under  any  public  roads,  streets  and 
higliways,  and  the  village  law  conferring  upon  the  boards  of  trustees 
of  villages  the  power  to  regulate  the  erection  of  telegraph,  tele- 
phone or  electric  light  poles,  and  the  stringing  of  wires  on  those  poles, 
the  right  of  a  telephone  company  to  erect  poles  and  string  wires  is 
derived  from  the  state,  but  the  village  authorities  may  regulate  their 
erection;  that  is  to  say,  tlie  location  of  the  poles  and  the  streets  to 
be  occupied.  Hence  a  village  has  no  power  to  compel  a  telephone 
company  to  place  the  extension  of  its  existing  lines  in  underground 
conduits,     (p.  935.) 

Frederick  G.  Fincke  and  W.  B.  Van  Allen,  for  the  appel- 
lant. 

A.  E.  Kilby,  for  the  respondent. 
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460  EDWARD  T.  BARTLETT,  J.  This  appeal  is  taken 
by  permission  of  the  appellate  division  and  the  following 
question  certified:  "Has  the  plaintiff,  the  villa<?e  of  Carthage, 
the  right  and  power  to  require  and  compel  the  defendant, 
the  Central  New  York  Telephone  and  Telegraph  Company, 
to  place  the  extension  of  its  existing  lines  in  the  streets  of 
said  village  in  underground  conduits?" 

A  few  only  of  the  facts  appearing  by  the  affidavits  in  this 
case  are  material  to  a  solution  of  the  single  question  submitted 
for  answer.  It  appears  that  the  defendant  company  had  for 
some  years  prior  to  the  first  day  of  January,  1905,  operated 
a  telephone  system  in  the  village  of  Carthage.  On  or  about 
that  date  the  defendant  company  made  application  to  the 
board  of  trustees  of  the  plaintiff  for  permission  to  extend  its 
telephone  lines  in  said  village.  After  due  consideration  the 
board  passed  the  following  resolution:  "Resolved,  that  the 
said  telephone  company  be  allowed  to  maintain  an  exchange 
in  said  village  by  means  of  conduits  under  the  streets  only, 
the  location  of  which  is  to  be  under  the  direction  of  this 
board.  And  it  is  further  resolved,  that  no  more  poles  be 
erected  by  said  company  in  said  streets  and  that  such  company 
be  required  to  remove  all  its  poles  erected  since  January 
1,  1905."  The  defendant  was  served  with  notice  of  this 
resolution,  but  continued  to  erect  poles  and  string  wires 
notwithstanding. 

Thereupon  the  village  commenced  this  action  in  equity, 
praying  for  a  permanent  injunction  enjoining  the  defendant 
from  erecting  any  more  poles  in  the  streets  and  compelling  the 
removal  of  those  it  had  erected  since  January  1,  1905.  after 
knowledge  of  the  foregoing  resolution  of  the  board  of  trus- 
tees. A  temporary  injunction  was  granted  by  the  county 
^'^^  judge  of  Jefferson  county,  enjoining  the  defendant  as 
prayed.  The  defendant  moved  to  vacate  the  temporary  in- 
junction, which  motion  was  granted. 

The  learned  judge  at  special  term  rested  his  decision,  ac- 
cording to  his  opinion,  on  the  lack  of  power  in  the  village 
to  compel  the  defendant  to  place  the  wires  of  its  proposed 
extended  line  underground;  also  that  "when  the  village  of 
Carthage  assumes  to  require  one  telephone  company  to  place 
its  wires  underground  in  the  same  streets  in  which  another  is 
permitted  to  use  poles  and  open  air  construction,  it  does  an 
act  which  cannot  be  justified,  even  assuming  the  matter  is 
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within  its  jurisdiction."  On  appeal  by  the  village  to  the 
appellate  division  the  order  vacating  the  temporary  injunc- 
tion was  reversed,  with  a  divided  court,  Mr.  Justice  Nash 
writing  the  dissenting  opinion,  McLennan,  P.  J.,  concurring. 

We  agree  with  the  conclusion  of  the  dissenting  opinion 
that  it  is  preferable  to  dispose  of  the  matter  upon  the  ques- 
tion of  right  rather  than  that  of  an  illegal  discrimination 
between  the  two  competing  companies  operating  existing 
plants  in  the  same  streets  of  the  plaintiff  village. 

The  question  of  law  certified  to  this  court  as  to  whether  the 
village  has  the  power  to  compel  the  defendant  to  place  the 
extension  of  its  existing  lines  in  the  streets  in  underground 
conduits  is  to  be  determined  by  the  present  state  of  legislation 
bearing  upon  the  subject.  It  has  long  been  the  settled  law 
of  this  state  that  telegraph  and  telephone  companies  derive 
the  right  to  erect  their  poles  and  string  their  wires  directly 
from  the  state.  The  Transportation  Corporations  Law,  ar- 
ticle 8,  headed  "Telegraph  and  Telephone  Corporations,"  sec- 
tion 102,  reads  in  part  as  follows:  "Construction  of  lines. 
Such  corporation  may  erect,  construct  and  maintain  the  nec- 
essary fixtures  for  its  lines  upon,  over  or  under  any  of  the 
public  roads,  streets  and  highways,"  etc. 

Our  attention  is  called  to  certain  general  provisions  of  the 
charter  of  the  village  of  Carthage,  which  do  not  in  terms 
refer  to  the  subject  under  consideration,  from  which  it  is 
argued  that  it  can  be  implied  that  the  legislature  has  dele- 
gated ^^*  to  the  village  the  power  to  compel  telegraph  and 
telephone  companies  to  place  their  wires  underground.  We 
are  of  opinion  that,  while  it  is  competent  for  the  state  to 
delegate  its  sovereign  power  to  cities  and  villages  in  regard 
to  the  construction,  management  and  control  of  these  com- 
panies, such  surrender  of  sovereignty  cannot  be  implied,  but 
must  rest  on  express  legislation  containing  a  clear  and  un- 
qualified grant  of  power. 

It  is  further  argued  on  behalf  of  the  plaintiff  village  that 
the  village  law  (section  89,  subdivision  9)  is  to  be  construed 
as  conferring  the  power  in  question.  It  reads  as  follows: 
"Poles  and  wires.  To  regulate  the  erection  of  telegraph, 
telephone  or  electric  light  poles,  or  the  stringing  of  wires,  in, 
over  or  upon  the  streets  or  public  grounds,  or  upon,  over  or 
in  front  of  any  building  or  buildings."  It  is  to  be  observed 
that  the  legislature,  when  conferring  upon  these  companies 
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in  the  transportation  corporations  law  the  authority  to  con- 
struct and  maintain  the  necessary  fixtures  for  their  lines, 
used  the  words  "upon,  over  or  under"  any  of  the  public 
roads,  etc.,  while  in  the  village  law  the  language  is  "in,  over 
or  upon"  the  streets,  etc.  This  discrimination  in  the  use  of 
language  is  consistent  with  the  language  of  the  section  re- 
lied upon  from  the  transportation  corporations  law  (section 
102).  The  legislature  having  granted  these  corporations  the 
right  to  construct  and  maintain  their  lines  upon,  over  or 
under  any  public  roads,  streets  and  highways,  it  sought  to 
confer  upon  the  boards  of  trustees  of  villages  the  power  to 
regulate  the  erection  of  telegraph,  telephone  or  electric  light 
poles,  or  the  stringing  of  wires,  in,  over  or  upon  the  streets, 
etc.  It  is  clear  that  the  intention  of  the  legislature  was  to 
permit  villages  to  regulate  the  erection  of  telegraph,  tele- 
phone or  electric  light  poles  and  the  stringing  of  wires  on 
these  poles.  The  right  to  erect  these  poles  and  string  the 
wires  is  not  derived  from  the  village  authorities,  but  they  are 
permitted  to  regulate  the  erection  of  the  same ;  that  is  to  say, 
the  location  of  the  poles  and  the  streets  to  be  occupied  are, 
doubtless,  within  the  reasonable  power  of  the  village  to 
regulate. 

*^^  It  is  apparent  that  if  the  state  should  see  fit  to  sur- 
render its  sovereignty  in  the  premises  and  permit  each  munici- 
pality through  which  a  telegraph  or  telephone  line  passes  to 
determine  whether  wires  should  be  strung  upon  poles  or 
placed  in  conduits  according  to  the  varying  judgments  of 
the  different  local  boards,  it  would  work  a  great  and  radical 
change  in  the  right  of  companies  to  construct  and  maintain 
their  plants. 

As  the  law  now  stands,  the  company  is  at  liberty  to  decide 
whether  it  will  go  on,  over  or  under  a  street,  subject  to  the 
right  of  the  state  to  revoke  its  license.  Opinions  may  differ 
as  to  which  policy  should  prevail  in  view  of  the  rapid  increase 
of  telephone  companies  and  the  disfigurement  of  streets  by  the 
erection  of  a  large  number  of  poles,  each  company  placing 
its  own ;  be  this  as  it  may,  it  is  clear  that  no  such  power  aa  is 
claimed  by  the  respondent  is  at  present  vested  in  the  villages 
of  the  state. 

The  order  appealed  from  should  be  reversed,  with  costs  in 
this  court,  and  the  order  of  the  special  term  vacating  the 
temporary  injunction  affirmed. 

Question  certified  answered  in  the  negative. 
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Cullen,   C.   J.,   Gray,   O'Brien,   Hiscock   and   Chase,   J  J., 
concur. 

Werner,  J,,  not  voting. 

Ordered  accordingly. 


A  City  Vested  with  Potoer  to  Regulate  the  nse  of  its  streets  has 
power  to  authorize,  and,  if  public  safety  and  the  general  welfare  de- 
mand it,  to  require,  all  electric  wires  used  for  the  benefit  of  the  pub- 
lic to  be  laid  underground:  State  v.  Murphy,  134  Mo.  548,  56  Am.  St. 
Rep.  515. 


HOUSE  V.  CARR. 

[185  N.  Y.  453,  78  N.  E.  171.] 

IiIENS. — Equity  Will  not  Set  Aside,  as  a  Cloud  Upon  Title, 

a  Hen  outlawed  by  the  statute  of  limitations,     (p.  937.) 

MORTGAGES — Defenses. — By  a  Foreclosure  by  Advertisement, 
the  owner  of  the  equity  of  redemption  may  be  deprived  of  a  de- 
fense which  he  could  successfully  interpose  had  an  action  been  brought 
to  foreclose  the  mortgage,     (pp.  938,  939.) 

LIMITATIONS — Barring  of  Different  Remedies. — Though  the 
statute  of  limitations  may  have  barred  one  remedy  on  the  debt,  if 
there  be  another  remedy  not  affected  by  the  statute,  or  one  to  which 
a  different  limitation  applies,  a  creditor  may  enforce  his  claim  through 
that  remedy,     (p.  939.) 

MORTGAGES — Enjoining  Sale  Under  Power  After  Bar  of 
Limitations. — A  court  of  equity  will  not,  on  the  ground  that  the  stat- 
ute of  limitations  has  run  against  a  mortgage,  restrain  a  sale  under 
the  power  of  sale  contained  in  the  mortgage,  where  it  is  not  shown 
that  the  bond  and  mortgage  have  been  in  fact  paid.     (pp.  939,  940.) 

S.   C.  Huntington,  for  the  appellant. 

0.  M.  Reilly,  for  the  respondents. 

^'^^  CULLEN,  C.  J.  This  action  was  commenced  on  the 
23d  of  June,  1903,  to  restrain  the  foreclasure  of  a  mortgage 
by  advertisement  under  the  statute.  The  mortgage,  collateral 
to  a  bond  of  even  date,  was  given  by  Alonzo  House  to  Cynthia 
Gilbert  on  the  13th  of  October,  1870,  to  secure  the  payment 
of  a  debt  which  he  owed  her,  then  amounting  to  the  sum  of 
four  hundred  dollars,  within  four  years  from  date.  The 
mortgagor  owned  the  land  covered  by  the  mortgage  at  the 
date  thereof,  and  at  this  time,  as  well  as  thenceforward  until 
he  died,  on  the  11th  of  May,  1895,  he  resided  thereon  with 
his  family.     By  this  will  he  devised  said  land  to  his  son, 
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Cline  E.  House,  one  of  the  plaintiffs,  who  still  owns  the 
same  subject  to  the  dower  right  of  his  mother,  the  other 
plaintiff.  The  mortgagee  died  intestate  on  the  2d  of  April, 
1902,  and  the  defendant  is  his  legal  representative.  On  the 
2d  of  April,  1903,  the  defendant  commenced  a  statutory  fore- 
closure of  said  mortgage,  which  had  come  into  his  possession 
as  part  of  the  assets  of  the  estate  so  represented  by  him.  The 
last  installment  of  the  bond  and  mortgage  became  due  on 
the  13th  of  October,  1874,  and  no  payment  was  proved  to 
have  ever  been  made  thereon,  nor  any  new  promise  or  ac- 
knowledgment with  reference  thereto.  Payment  of  the  mort- 
gage was  not  alleged-  in  the  complaint. 

After  finding  the  foregoing  facts  among  others,  the  referee 
before  whom  the  action  was  tried  found,  as  conclusions  of 
law,  that  all  causes  of  action  on  said  bond  and  mortgage  were 
barred  by  the  statute  of  limitations  before  the  commence- 
ment of  this  action ;  that  the  sale  of  the  premises  in  such 
proceeding  to  foreclose  would  place  a  cloud  on  the  title  of 
the  plaintiffs,  and  that  they  were  entitled  to  a  judgment  per- 
petually restraining  the  defendant  from  foreclosing  the  mort- 
gage. The  judgment  entered  accordingly  was  unanimously 
affirmed  by  the  appellate  division,  and  the  defendant  appealed 
to  this  court. 

455  r^^i^  appeal  presents  the  single  question  whether  a  court 
of  equity  will,  on  the  ground  that  the  statute  of  limitations 
has  run  against  a  mortgage,  restrain  a  sale  under  the  power 
of  sale  contained  in  the  mortgage.  There  is  neither  allega- 
tion in  the  complaint  nor  finding  by  the  court  that  the  bond 
and  mortgage  have  been  paid.  The  complaint  charged  and 
the  trial  court  found  merely  that  no  payments  had  been 
made  within  twenty  years  upon  the  bond  ^'^^^  and  mortgage 
and  that,  therefore,  they  were,  under  the  statute,  barred 
by  lapse  of  time.  I  can  find  no  case  in  the  books,  and 
none  has  been  cited  to  us,  in  which  such  an  action  has 
been  maintained.  On  the  contrary,  in  the  only  cases  in  which 
the  precise  question  has  been  presented  it  luis  been  held  that 
the  action  would  not  lie:  Goldfrank  v.  Young,  64  Tex.  432; 
Ilutaff  V.  Adrian,  112  N.  C.  259. 

It  is  settled  law.  as  appears  by  the  cases  cited  in  my  brother 
Vann's  opinion,  that  equity  will  not  set  aside  as  a  cloud  upon 
title  a  lien  outlawed  by  the  statute  of  limitations.  In  ^Matter 
of  Willett,  70  N.  Y.  490,  it  was  sou^^ht  to  vacate  an  assess- 
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ment,  the  enforcement  of  which  was  barred  by  lapse  of  twenty 
years  from  the  time  of  its  imposition.  In  affirming  a  denial 
of  the  application  this  court  said:  ''In  this  proceeding  taken 
by  him  [the  petitioner],  seeking  affirmative  relief,  depending 
upon  the  fact  of  payment,  he  cannot  rely  upon  the  presump- 
tion, but  must  show  actual  payment  by  competent  proof." 
Hence,  I  assume  it  to  be  conceded  that  had  the  defendant  not 
sought  to  execute  under  the  statute  the  power  of  sale,  that  is 
to  say,  to  foreclose  by  advertisement,  as  it  is  usually  called,  the 
plaintiffs  could  not  have  cleared  their  lands  from  the  apparent 
lien  of  the  mortgage.  The  controversy  is,  therefore,  further 
narrowed  to  this  question:  Did  the  attempt  of  the  defendant 
to  sell  and  the  effect  of  such  a  sale,  if  had,  entitle  the  plain- 
tiffs to  relief  against  the  sale  which  would  have  been  denied 
against  the  mortgage  itself? 

In  support  of  the  affirmative  of  this  proposition  it  is  urged 
that  under  this  statute  the  effect  of  a  sale  is  the  same  as  that 
of  a  decree  of  foreclosure  in  a  court  of  equity,  and  the  ques- 
tion is  then  asked:  "Is  it  possible  that  a  land  owner  can  be 
deprived  of  his  land  by  an  attack  out  of  court  which  has  the 
same  effect  as  an  attack  in  court,  with  no  opportunity  to 
defend  himself?"  To  this  (assuming  that  the  sale  will  cut 
off  every  defense,  which  it  will  not  if  notice  of  the  defense  is 
given  at  the  time  and  place  of  sale)  I  answer  yes,  and  assert 
that  the  exact  question  has  been  determined  in  this  state  nearly 
a  century  ago.  At  the  time  of  the  decision  to  which  I  refer 
^'^''  the  statute  law  was  substantially  the  same  as  at  present, 
the  Revised  Laws  of  1813  (chapter  32,  section  14,  page  375), 
enacting  that  the  sale  should  have  "the  like  effect  as  if  any 
of  the  said  mortgages  had  been  foreclosed  in  the  court  of 
chancery  by  a  decree  against  all  parties  in  interest."  At 
that  time,  as  at  present,  the  law  declared  usurious  securities 
void.  At  the  same  time  the  courts  had  also  held  that  at  a 
sale  under  a  usurious  mortgage  a  purchaser  without  notice 
would  acquire  a  good  title :  Jackson  v.  Henry,  10  Johns.  185, 
6  Am.  Dee.  328.  Such  being  the  state  of  the  law,  in  Fan- 
ning V.  Dunham,  5  Johns.  Ch.  128,  a  bill  was  filed  to  restrain 
a  statutory  sale  under  a  usurious  mortgage.  Chancellor  Kent 
held  that  the  plaintiffs  could  not  get  relief  except  on  pay- 
ment of  the  amount  actually  owing  on  the  mortgage.  The 
chancellor  recognized  perfectly  the  point  that  is  now  made, 
that  by  a  foreclosure  by  advertisement  the  owner  of  the 
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equity  of  redemption  might  be  deprived  of  a  defense  which 
he  could  successfully  interpose  had  an  action  been  brought  to 
foreclose  the  mortgage,  for  he  said:  "If  the  defendant  was 
endeavoring  to  enforce  any  of  his  securities  in  this  court,  and 
the  present  plaintiff  had  set  up  and  made  out  the  usury  by 
way  of  defense,  the  remedy  would  have  been  obvious.  The 
securities  would  have  been  declared  void  and  ordered  to  be 
delivered  up  and  canceled."  Nevertheless,  he  held  that  as 
the  plaintiff  was  compelled  to  resort  to  a  court  of  equity,  he 
must  do  equity  as  a  condition  of  obtaining  relief.  The  au- 
thority of  Fanning  v.  Dunham,  5  Johns.  Ch.  128,  has  never 
been  questioned.  The  case  is  cited  with  approval  in  Williams 
V.  Fitzhugh,  37  N.  Y.  444,  the  court  saying:  "He  [the  de- 
fendant] might  stand  on  his  legal  rights  and  defend  any  and 
every  endeavor  to  compel  him  to  pay,  but  if  he  invoked  the 
aid  of  a  court  of  equity  to  give  him  affirmative  relief,  that 
court  recognized  his  equitable  obligation  to  refund  what  he 
had  received. ' '  The  case  is  also  cited  as  authority  in  nearly 
every  state  where  either  our  system  of  statutory  foreclosure 
or  the  practice  of  giving  trust  deeds  to  secure  debts  obtains. 
The  Fanning  case  equally  disposes  of  the  contention  that  a 
suit  to  enjoin  a  sale  is  not  an  attack,  but  a  defense. 

"^^^  It  must  be  borne  in  mind  that  the  statute  of  limitations 
in  this  state  never  pays  or  discharges  a  debt,  but  only  affects 
the  remedy.  It  would  be  within  the  constitutional  power  of 
the  legislature  to  repeal  the  statute  of  limitations  and  revive 
claims,  the  enforcement  of  which  have  been  barred  by  the 
statute  for  a  generation:  Campbell  v.  Holt,  115  U.  S.  620, 
6  Sup.  Ct.  Rep.  209,  29  L.  ed.  483.  Therefore,  though  the 
statute  may  have  barred  one  remedy  on  the  debt,  if  there 
be  another  remedy  not  affected  by  the  statute,  or  one  to  which 
a  different  limitation  applies,  a  creditor  may  enforce  his 
claim  through  that  remedy.  Thus,  Ilulbert  v.  Clark,  128 
N.  Y.  295,  28  N.  E.  638,  14  L.  R.  A.  59,  was  an  action  to  fore- 
close a  mortgage  given  to  secure  payment  of  a  promissory 
note.  The  note  itself  was  outlawed,  more  than  six  years 
having  elapsed  since  its  maturity,  and  there  was  no  prom- 
ise to  pay  contained  in  the  mortgage.  Nevertheless,  this 
court  held  the  action  could  be  maintained.  Judge  Earl  say- 
ing: "The  statute  of  limitations  does  not  after  the  prescribed 
period  destroy,  discharge  or  pay  the  debt,  but  it  simply  bars 
a  remedy  thereon.     The  debt  and  the  obligation  to  pay  the 
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same  remain.  These  notes  were,  therefore,  not  paid,  and  so 
the  referee  found.  The  condition  of  the  mortgage  has,  there- 
fore, not  been  complied  with.  The  notes  being  valid  in  their 
inception,  the  only  answer  to  the  foreclosure  of  the  mort- 
gage is  payment.  The  mortgage  was  given  to  secure  pay- 
ment of  the  notes,  and  until  they  are  paid  the  mortgage 
is  a  subsisting  security  and  can  be  foreclosed."  There  is 
in  the  case  of  a  mortgage  containing  a  power  of  sale  a  third 
remedy  open  to  the  creditor,  a  sale  under  the  power.  It 
is  unnecessary  to  determine  whether  the  exercise  of  that  power 
is  barred  by  the  lapse  of  time  or  not.  If  it  is  not,  then 
the  defendant  had  the  undoubted  right  to  pursue  it,  and  was 
very  wise  in  so  doing — just  as  wise  as  the  plaintiff  was  in  the 
Hulbert  case  (128  N.  Y.  295,  28  N.  E.  638,  14  L.  R.  A.  59) 
in  not  suing  on  the  note,  where  he  would  have  been  beaten, 
but  in  bringing  an  action  to  foreclose  the  mortgage.  But 
assuming  that  the  statute  of  limitations  bars  the  right  to  ex- 
ercise the  power  of  sale,  and  further  assuming  that  the 
plaintiffs  could  not  set  up  that  bar  in  answer  to  a  title 
acquired  by  a  sale  under  the  barred  power  (which  I  deny), 
■****  and,  therefore,  is  in  the  unfortunate  (?)  position  of  be- 
ing compelled  to  seek  relief  in  a  court  of  equity,  nevertheless 
the  court  will  require  them,  as  a  condition  of  relief,  to  do 
equity  and  pay  the  debt  which  they  do  not  deny  they  owe. 
For,  as  Judge  Earl  has  said,  the  statute  does  not  discharge  or 
pay  the  debt ;  the  debt  and  obligation  to  pay  the  same  remain, 
and  the  arbitrary  bar  of  the  statute  alone  stands  in  the  way 
of  the  creditor  seeking  to  compel  payment. 

The  case  of  Butler  v.  Johnson,  111  N.  Y.  204,  18  N.  E. 
643,  has  no  application  to  the  case  at  bar.  There  at  the  suit 
of  the  devisees  an  executor  was  restrained  from  selling  their 
lands  for  the  payment  of  outlawed  debts.  The  action  was 
not  against  the  creditor,  but  against  one  who,  as  Judge  Peck- 
ham  said,  was  a  trustee  for  the  devisees.  The  learned  judge 
recognized  the  general  rule  that  the  statute  of  limitations 
is  not  a  ground  for  aflfirmative  relief,  but,  as  he  pointed  out, 
the  action  of  the  executor  was  a  breach  of  his  trust  for  the 
beneficiaries.  There  the  fealty  of  the  defendant  was  due  not 
to  the  creditor,  but  to  the  land  owner.  Here  the  fealty  of  the 
defendant  was  due  solely  to  himself  and  to  the  beneficiaries 
whom  he  represents.  That  case  was  decided  on  the  ground 
of  a  breach  of  trust.     There  is  nothing  of  the  kind  here. 
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Nor  is  the  position  in  which  the  plaintiffs  are  placed  anom- 
alous. A  pledgee  may  retain  or  sell  the  pledge,  though  the 
debt  to  secure  which  the  pledge  was  given  is  outlawed :  Jones 
V.  Merchants'  Bank  of  Albany,  6  Robt.  162;  Jones  on  Pledges, 
sec.  582.  This  is  not  on  the  theory  that  by  lapse  of  time 
title  has  vested  in  the  pledgee,  for  the  law  is  otherwise  (Jones 
on  Pledges,  sec.  581),  but  because  the  statute  bars  merely 
the  remedy  by  action. 

Doubtless  from  lapse  of  time  the  court  might  find  that  a 
mortgage  had  been  paid,  though  there  were  no  direct  evidence 
of  payment :  Bean  v.  Tonnele,  94  N.  Y.  381,  46  Am.  Rep.  153 ; 
Matter  of  Neilley,  95  N.  Y.  382.  But  to  the  statement  al- 
ready made  that  there  is  no  such  claim  in  the  pleadings  or 
in  the  findings,  I  may  add  that  no  such  question  is  presented 
by  the  evidence.  So  far  from  proving  any  payment  or  any- 
thing that  might  ^^^  lead  the  court  to  believe  that  payment 
had  been  made,  the  plaintiffs  took  pains  to  show  affirmatively 
that  nothing  had  been  paid  on  the  mortgage.  They  proved 
by  witnesses,  relatives  of  the  plaintiffs,  that  Mrs.  Gilbert,  the 
defendant's  intestate,  had  on  several  occasions  shown  them 
the  bond  and  mortgage  and  stated  her  belief  that  they  had 
become  outlawed,  and  that  her  attorney  had  advised  her  to 
that  effect.  There  is,  therefore,  no  equity  in  the  plaintiff's 
claim,  and  we  can  indulge  in  no  speculation  or  surmise  that 
were  it  not  for  the  lapse  of  time  and  the  death  of  all  the  par- 
ties actual  payment  might  be  proved.  If  the  plaintiffs  have 
any  such  proof,  however,  that  may  be  given  upon  a  new  trial 
under  an  amendment  to  the  complaint. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Vann,  J.,  Dissenting.  It  is  insisted  that  the  judgment  appealed 
from  should  not  stand  because  a  court  of  equity  will  not  grant  affirm- 
ative relief  founded  only  on  the  statute  of  limitations,  nor  restrain 
the  foreclosure  of  a  mortgage  for  any  reason  without  actual  pay- 
ment or  an  ofifer  to  pay  the  debt  secured  thereby. 

It  is  a  general  principle  that  the  statute  of  limitations  may  be  used 
as  a  shield,  but  not  as  a  sword.  The  party  attacked  may  use  it  to  de- 
fend himself,  but  he  cannot  use  it  for  aggressive  action  or  as  the 
means  of  getting  property  from  the  other  party.  Courts  of  equity, 
under  ordinary  i*ircunistaii(es,  do  not  open  their  doors  to  a  plaintiff 
who  can  produce  no  evidence  in  support  of  his  claim  for  affirmative 
relief  except  the  lapse  of  time  and  the  statute  of  limitations. 
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In  an  early  case  in  this  court  a  vendee  in  possession  of  land  for 
twenty  years  under  a  contract  of  sale  sued  in  equity  to  compel  the 
vendor  to  convey  the  legal  title  to  him.  While  he  alleged  payment 
of  the  purchase  money,  he  proved  payment  only  of  the  first  install- 
ment and  relied  on  the  presumption  raised  by  the  statute  to  enable 
him  to  get  the  land  without  payment  of  the  balance.  Thus  he  at- 
tempted to  get  property  without  paying  for  it,  and  his  complaint  was 
dismissed  for  want  of  equity:  Morey  v.  Farmers'  Loan  etc.  Co.,  14 
N.  Y.  302. 

Lawrence  v.  Ball,  reported  in  the  same  volume  at  page  477,  was  a 
similar  case  resulting  in  the  same  way. 

These  cases  were  followed  and  made  the  basis  of  the  judgment 
rendered  in  Johnson  v.  Albany  etc.  R.  R_  Co.,  54  N.  Y.  416,  13  Am. 
Rep.  607,  where  one  Edgerton,  after  subscribing  for  twenty  shares 
of  the  defendant's  stock  at  the  price  of  two  thousand  dollars,  paid 
one  thousand  dollars  but  did  not  pay  five  calls  for  installments  of  two 
hundred  dollars  each  for  the  balance,  and  an  action  was  brought 
against  him  therefor.  He  interposed  as  a  defense  the  statute  of  limi- 
tations, which  was  held  good  as  to  four  installments,  but  judgment 
was  entered  against  him  for  the  last,  which  he  paid.  His  assignee 
then  brought  an  action  to  compel  the  defendant  to  issue  its  certificate 
for  the  twenty  shares  subscribed  for,  although  eight  of  them  had  not 
in  fact  been  paid  for.  He  relied  wholly  on  the  presumption  of  pay- 
ment arising  from  the  statute,  but  was  defeated  upon  the  ground 
that  such  presumption  was  designed  simply  as  a  defensive  weapon, 
or  as  a  shield  against  attack  and  not  as  a  method  of  acquiring  prop- 
erty through  affirmative  action. 

Matter  of  Willett,  70  N.  Y.  490,  was  similar  in  principle,  and  was 
decided  substantially  without  argument  on  the  authorities  already  re- 
ferred to.  Other  cases  might  be  cited  to  the  same  effect,  but  the 
foregoing  are  sufficient  to  show  that  while  the  statute  may  be  used 
to  defend,  it  cannot  be  used  to  attack,  or  to  enable  one  person  to  take 
away  the  property  of  another  by  means  thereof. 

If  the  object  of  this  action  is  to  obtain  affirmative  relief  simply, 
it  should  fail;  but  is  that  its  real  'purpose?  What  are  the  facts! 
A  mortgage  for  four  hundred  dollars  on  a  farm  worth  one  thousand 
dollars  was  allowed  to  run  with  no  effort  to  collect  it  from  October 
13,  1874,  when  the  last  payment  fell  due,  until  May  11,  1895,  when 
the  mortgagor  died,  and  yet  seven  years  longer  until  the  mort- 
gagee died,  and  one  year  longer  still,  when  his  administrator  began 
a  foreclosure  by  advertisement,  claiming  the  amount  unpaid  to 
be  nine  hundred  and  thirty-eight  dollars  and  seventy-five  cents,  which 
with  the  costs  would  equal  the  value  of  the  property.  Both  mortgagor 
and  mortgagee  lived  in  the  same  county,  yet  the  mortgagee  allowed 
more  than  twenty  years  to  elapse  after  the  mortgage  became  due 
before  the  mortgagor  died,  and  although  he  survived  him  seven  years, 
he  never  attempted  to  collect  the  mortgage  in  any  way.  More  than 
twenty-eight  years  had  passed  before  the  proceeding  to  foreclose  was 


I 


June,  1906.]  House  v.  Carr.  943 

begun.  If  the  administrator  had  sued  the  bond  at  law,  or  had  com- 
menced to  foreclose  the  mortgage  in  equity,  the  statute  of  limitations 
could  have  been  pleaded  as  an  absolute  defense.  Perhaps  for  this 
reason  he  kept  out  of  court  altogether,  and  sought  to  enforce  the 
mortgage  through  the  power  of  sale  contained  therein.  What  was  the 
heir  of  the  mortgagor  to  do  under  these  circumstances  in  order  to 
defend  himself?  He  had  not  commenced  the  attack.  The  adminis- 
trator was  the  aggressor,  although  doubtless  from  prudential  motives 
he  did  not  go  into  court.  Nearly  a  generation  had  gone  by  since 
the  last  payment  fell  due.  All  the  parties  to  the  original  transaction 
had  passed  away.  The  witnesses  presumed  to  know  whether  the  mort- 
gage had  been  paid  or  not  were  dead,  or  incompetent  to  testify. 
There  was  no  way  to  defend  against  the  statutory  foreclosure,  directly, 
yet  if  the  sale  took  place  what  would  be  the  result?  The  statute  pro- 
vides that  a  sale  "  to  a  purchaser  in  good  faith  is  equivalent  to  a 
sale  pursuant  to  judgment  in  an  action  to  foreclose  a  mortgage"  in 
every  substantial  respect:  Code  Civ.  Proc,  sec.  2395.  The  affidavits 
of  sale,  when  recorded,  "are  presumptive  evidence  of  the  matters 
of  fact  therein  stated  with  respect"  to  the  property  sold:  Code  Civ. 
Proc,  sec.  2398.  Thus,  the  proceeding  to  foreclose  by  advertisement 
is  a  substitute  for  a  foreclosure  by  action,  and  has  the  same  effect  so 
far  as  any  question  now  before  us  is  concerned:  Jackson  v.  Henry, 
10  Johns.  185,  6  Am.  Dec.  328;  Tuthill  v.  Tracy,  31  N.  Y.  157.  It  was 
simply  another  form  of  foreclosure,  resorted  to,  apparently,  because 
no  direct  defense  could  be  made  thereto.  Is  it  possible  that  a  land 
owner  can  be  deprived  of  his  land  by  an  attack  out  of  court,  which 
has  the  same  effect  as  an  attack  in  court  with  no  opportunity  to  de- 
fend himself?  The  plaintiffs  were  made  parties  to  the  proceeding 
under  the  statute,  for  notice  was  served  upon  them,  yet  they  could  not 
defend  in  the  proceeding  itself,  as  the  law  does  not  authorize  it.  They 
could  only  defend  themselves  by  going  into  court  and  asserting  their 
defense  there.  It  is  true,  as  urged  by  the  appellant,  that  they  could 
give  notice  at  the  sale  that  the  mortgage  was  outlawed,  but  the  statute 
does  not  authorize  it,  yet  it  makes  the  atlidavits  presumptive  evidence 
of  a  title  equivalent  to  one  obtained  by  a  sale  under  foreclosure  in 
equity.  If  a  purchaser,  in  good  faith,  brought  ejectment,  how  could 
the  land  owners  defend  against  one  form  of  sale  any  more  than  the 
other,  when  the  statute  pronounces  each  equivalent  to  the  other? 
If  they  could  not,  the  plaiutiflFs  were  without  any  direct  means  of 
defense  against  the  attack  made  by  the  defendant. 

But,  assuming  that  notice  given  at  the  sale  would  be  effective  as 
to  the  purchaser,  it  would  be  no  protection  under  the  recording  act 
against  a  grantee  or  mortgagee  of  the  purchaser  acting  in  good  faith 
and  without  notice.  There  would  be  no  effectual  means  of  giving 
notice  to  them,  for  nothing  in  the  nature  of  a  lis  pendens  could  be 
filed  or  recorded  in  the  county  clerk's  office  so  as  to  notify  all  the 
world.  It  would  be  only  by  accident  or  through  good  fortune  in  learn- 
ing of  a  proposed  conveyance  or  mortgage  that  notice  could  be  given 
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in  time,  and  if  action  was  thus  defeated  once,  what  assurance  would 
there  be  that  it  could  be  defeated  twice,  or  indefinitely  wh'.e  another 
generation  was  passing  and  witnesses  to  prove  the  notice  were  dis- 
appearing? Can  one  with  a  defense  to  a  mortgage  given  hira  by 
statute  be  prevented  from  asserting  it  in  any  way,  directly  or  indi- 
rectly, at  the  election  of  the  mortgagee?  Can  the  mortgagee,  by 
selecting  one  form  of  foreclosure  or  one  method  of  attack,  prevent 
an  absolute  defense  given  by  law?  Can  one  party  to  a  contract  con- 
trol both  the  action  and  the  defense? 

I  think  that  the  plaintiffs  did  not  commence  this  action  by  way  of 
attack,  but  simply  for  self-defense.  With  no  remedy  at  law,  bound 
and  helpless  against  the  attack  made  upon  them  by  the  mere  election 
of  the  defendant  to  foreclose  by  advertisement,  their  only  means  of 
defending  themselves  was  to  make  their  defense  in  a  court  of  equity. 
Quite  independently  of  the  technical  learning  relating  to  a  cloud 
upon  title,  or  to  the  duty  of  paying  the  debt  before  asking  affirma- 
tive relief,  I  think  they  had  a  right  to  thus  defend  themselves,  for 
otherwise  a  mortgagee  can  nullify  the  statute  of  limitations  and  the 
mortgagor  is  powerless  to  prevent  it.  The  plaintiffs  did  not  go  into 
court  for  affirmative  relief  in  the  ordinary  meaning  of  that  term.  They 
did  not  go  there  to  get  the  property  of  the  defendant,  but  went  solely 
for  the  purpose  of  defending  themselves  against  the  attack  made 
by  him.  Equity  looks  at  substance  rather  than  form,  and  the  sub- 
stance of  the  matter  is  that  the  defendant  was  the  assailant.  As 
Chancellor  Kent  said  in  Jackson  v.  Henry,  10  Johns.  185,  6  Am.  Dec. 
328:  "The  notice  given  by  the  advertisement  is  intended  for  the  party 
as  well  as  the  world,  and  he  has  an  opportunity  to  apply  to  chancery 
if  he  wishes  to  arrest  the  sale,"  in  that  case  on  the  ground  of  usury, 
but  is  that  a  more  equitable  defense  than  the  statute  of  limitations, 
so  as  to  warrant  a  distinction?     Peters  v.  Mortimer,  4  Edw.  Ch.  279. 

This  is  purely  a  defensive  action,  and  unless  the  courts  confess 
themselves  unable  to  enforce  the  law,  it  should  be  sustained  as  the 
only  practicable  way  of  asserting  a  defense  which  the  law  gives. 
Ilbi  jus,  ibi  remedium,  et  boni  judicis  ampliare  jurisdictionera.  In 
principle  it  is  like  an  important  case  where  the  defense  of  the  statute 
was  made  and  a  cloud  upon  title  prevented  by  parties  who  went  into 
a  court  of  equity  as  plaintiffs  and  set  up  the  statute  of  limitations 
as  a  defense  to  an  attempt  to  sell  real  estate  under  a  power  con- 
tained in  a  will:  Butler  v.  Johnson,  41  Hun,  206,  111  N.  Y.  204,  18 
N.  E.  643,  cited  in  O'Flynn  v.  Powers,  136  N.  Y.  412,  32  N.  E.  1085; 
Mellen  v.  Mellen,  139  N.  Y.  210,  34  N.  E.  925.  In  that  case  the 
special  term  had  held  that  the  plaintiffs  were  not  entitled  to  a  decree 
restraining  the  sale,  because  the  statute  was  designed  as  a  shield  and 
could  not  be  invoked  in  aid  of  affirmative  relief.  The  general  term 
nnd  the  court  of  appeals,  however,  held  otherwise,  and  it  was  declared 
by  Judge  Follett  that  the  "action  is  prosecuted  strictly  in  defense  of 
the  plaintiffs'  title,  seeking  no  affirmative  relief  as  such  against  the 
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defendant,  except  to  prevent  her  from  clouding  thrir  title.  Suppose 
a  statutory  foreclosure  of  a  mortgage  be  commenced,  all  rights  of  ac- 
tion being  barred  by  the  statute,  would  the  owner  of  the  fee  be  com- 
pelled to  lie  by  and  permit  his  title  to  be  clouded  by  a  sale  and  de- 
fend an  action  of  ejectment  brought  by  the  purchaser?  We  think  not. 
The  statute  of  limitations  may  be  used  defensively  by  a  plaintiff 
when,  as  in  this  case,  he  is  without  an  adequate  legal  remedy." 

When  the  case  reached  this  court  Judge  Peckham  said:  "In  taking 
proceedings  under  such  circumstances  to  prevent  the  further  action 
of  the  defendant,  which  would  otherwise  result  in  placing  such  a 
cloud  upon  the  title  to  their  property,  we  think  the  plaintiflEs  do  not 
run  counter  to  any  principle  or  decision  holding  the  general  view  that 
the  statute  of  limitations  can  only  be  used  as  a  shield  and  not  as  a 
sword Under  such  circumstances  the  bar  of  the  statute  is  sim- 
ply a  defense  to  the  affirmative  and  improper  proceedings  of  the  de- 
fendant, and  is  not  an  attack  upon  any  right  of  a  third  person." 
The  question  was  asked  in  that  case  whether  the  plaintiffs  had  the 
right  to  enter  a  court  of  equity  and  ask  for  an  injunction  to  restrain 
the  sale  when  the  foundation  of  the  right  rested  upon  tlie  proposition 
that  there  were  no  legal  claims  against  the  estate,  and  that,  in  turn, 
depended  upon  the  barring  of  such  claims  by  setting  up  the  statute 
of  limitations  against  them,  and  it  was  held  that  they  could.  In  other 
Words,  a  defensive  action  was  sustained,  founded  solely  on  the  stat- 
ute of  limitations,  and  that  is  this  case. 

1  think  the  judgment  should  be  affirmed,  with  costs. 

Gray,  O'Brien  and  Willard  Bartlett,  J  J.,  concur  with  CuUen,  C.  J. 

llaight  and  Werner,  JJ.,  concur  with  Vanu,  J. 

Judgment  reversed,  etc. 


The  Power  of  Sale  given  in  a  mortgage  may  be  exercised  after  the 
debt  secured  thereby  h;is  been  barrid  by  statute  of  limitations: 
Mentzel  v.  Jiinton,  i;{2  N.  C.  GGO,  Do  Am.  St.  Rep.  647,  and  note  on 
the  effect  of  the  bar  of  the  statute  of  limitations. 
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[74  Ohio  St.  173,  78  N.  E.  219.] 

LIMITATION  OF  ACTIONS  Against  Estates  of  Decedents. — 

The  Statute  of  Limitations  does  not  Begin  to  Run  against  the  estate  of 
a  decedent  until  an  executor  or  administrator  has  been  appointed, 
though  the  creditor  might  have  petitioned  for,  and  procured,  such  ap- 
pointment if  the  next  of  kin  unreasonably  neglected  to  do  so.  (p. 
952.) 

Action  brought  August  29,  1903,  to  recover  a  judgment  on 
a  claim  against  the  estate  of  Robert  Watson,  deceased,  who 
died  in  April,  1895,  and  on  whose  estate  no  letters  of  ad- 
ministration were  taken  out  until  August  6,  1903.  The  pe- 
tition alleged  an  agreement  on  the  part  of  the  decedent  to 
bequeath  to  the  plaintiff  all  the  personal  property  which 
he  might  own  at  the  time  of  his  death,  and  he  died  possessed 
of  personal  property,  but  bequeathed  it  to  his  wife.  A  de- 
murrer was  interposed  on  the  ground  that  more  than  six 
years  had  expired  after  the  accrual  of  the  cause  of  action, 
and  the  plaintiff  appealed. 

William  H.  Spence,  for  the  plaintiff  in  error. 

Craine  &  Snyder  and  David  Fording,  for  the  defendants  in 
error. 

176  SPEAR,  J.  The  entire  petition  is  not  reproduced  in 
the  statement  because  it  was  practically  conceded  at  the 
argument,  and  such  seems  to  have  been  the  view  of  the  cir- 
cuit court,  that  the  petition  states  a  cause  of  action  unless 
the  plea  of  the  statute  of  limitations  is  fatal  to  it.     But  it 
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is  insisted  by  counsel  ''"'  that  the  cause  of  action,  if  one 
existed,  accrued  not  later  than  the  time  of  the  decease  of 
Robert  Watson,  and  more  than  six  years  haviiit^  elapsed  be- 
fore commencement  of  suit,  the  cbiim  is  outlawed,  and  such 
was  the  opinion  of  the  majority  of  the  learned  circuit  court, 
as  appears  by  the  report  of  the  case,  26  Ohio  C.  C.  363, 
opinion  by  Cook,  J.  The  opinion  pertinently  inciuires:  "What 
is  re(iuired  by  a  creditor  who  seeks  to  enforce  a  claim  un- 
der a  contract  made  in  this  state  which  accrued  at  the 
death  of  the  debtor?  Can  he  remain  idle  for  an  indefinite 
period,  althouf;h  no  administration  be  taken  out  upon  the 
estate  by  the  next  of  kin,  or  is  it  the  duty  of  the  creditor  to 
be  diligent  in  having  an  administrator  appointed  in  order 
to  save  his  claim  from  the, bar  of  the  statute?  In  this  case 
plaintilf  in  error  took  no  steps  whatever  to  save  her  claim 
until  April  6,  1903,  a  ])eriod  of  nearly  eighteen  years.  If 
the  rule  is  that  the  statute  did  not  begin  to  run  until  an 
administrator  was  appointed,  then  claims  of  this  nature  would 
never  become  stale,  as  in  suits  at  law  the  statute  alone  con- 
trols as  to  whether  a  claim  is  stale  or  not.  A  party  might 
wait,  as  in  this  case,  until  all  the  witnesses  to  the  contract 
but  one,  who  was  interested  as  a  father,  were  dead,  and  then 
have  an  administrator  appointed  and  conunence  action.  Sec- 
tion 6605  of  the  Revised  Statutes  gives  authority  to  the  pro- 
bate court,  where  the  next  of  kin  are  incompetent,  or  un- 
reasonably neglect  to  take  administration,  to  appoint  a  cred- 
itor, or  some  person  whom  the  court  may  think  tit.  So  that 
it  was  plaintitf 's  privilege  to  cause  letters  to  be  issued  and 
then  commence  her  action.  This  o[)portunity  was  neglected 
until  long  after  the  statute  had  run  against  her  claim,  and 
she  ougbt  not  now  to  be  heard.  Concretely  stated,  the  hold- 
ing is  that  in  such  *''**  case  the  statute  runs  from  the  time 
the  creditor  should  have  had  an  administrator  appointed, 
and  not  from  the  time  letters  were  in  fact  issued.  Divers 
authorities  are  cited  by  the  learned  ^ud'^r  which  are  believed 
to  support  these  views. 

One  member  of  the  court.  Burrows,  J.,  maintained  a  con- 
trary view.  He  held  in  substance  that  the  decision  by  the 
majority  is  not  based  upon  any  statute  which  meets  the  cir- 
cumstances of  this  case,  but  the  broad  claim  is  nuide  that  the 
commencement  of  the  jieriod  of  limitation  is  not  coexistent 
with  the  time  when  the  right  to  bring  an  action  in  fact  ex. 
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ists  in  favor  of  the  creditor,  but  when  by  proper  steps  he 
might,  by  other  proceedings,  have  procured  the  right  to  bring 
his  action.  In  other  words,  the  statute  is  to  be  judicially 
amended  so  that  its  bar  becomes  effective  after  six  years  from 
the  time  the  cause  of  action  might  have  been  made  to  ac- 
crue and  not  from  the  time  it  in  fact  did  accrue.  It  seems 
plain  that,  unless  our  courts  are  to  be  governed  by  the  stat- 
utes of  other  states,  we  have  merely  to  decide  whether  the 
statute  of  limitations  begins  to  run  when  the  right  to  sue 
is  perfect,  or  when  such  right  does  not  exist,  but  may  be 
brought  into  existence  by  the  act  of  the  creditor.  The  proper 
answer  to  this  question  is  that  in  the  absence  of  a  positive 
provision  of  the  law  depriving  a  creditor  of  his  right  to 
have  payment,  or  exonerating  the  debtor  from  the  duty  of 
making  payment,  it  is  not  the  duty  and  not  within  the  power 
of  the  courts  to  add  to  the  statute  of  limitations  by  attach- 
ing a  condition  to  the  right  to  prosecute  an  action  which  is 
not  found  in  the  statute  itself;  that  to  do  so  would  be  to  ex- 
ercise legislative,  rather  than  judicial  power.  The  general 
^'^^  statutes  limiting  the  time  when  actions  may  be  com- 
menced do  not  make  provision  for  the  enforcement  of  claims 
against  the  estates  of  decedents;  and  proceedings  for  the 
latter  purpose  are  governed  by  the  law  regulating  the  settle- 
ment of  estates.  It  is  not  contended  that  the  claim  of  the 
plaintiff  below  is  barred  by  any  provision  relating  to  the 
settlement  of  estates ;  nor  is  it  claimed  that  there  is  any  pro- 
vision of  statute  which  in  terms  meets  the  circumstances  of 
this  case,  but  only  that  it  is  barred  by  section  4981  of  the 
Revised  Statutes.  To  engraft  upon  the  statute  the  condition 
contended  for  would  be  simply  a  judicial  amendment  or  sup- 
plement to  the  statute.  One  feature  of  the  general  policy 
of  our  statutes  is  indicated  by  the  terms  of  section  4989, 
where  it  is  provided  that  when  a  cause  of  action  accrues 
against  a  person  who  is  out  of  the  state,  or  where  he  leaves 
after  the  cause  accrues,  the  time  he  is  absent  shall  not  be 
counted.  In  a  suit  involving  absence  it  should  be  as  reason- 
able to  say,  in  case  it  should  be  made  to  appear  that,  al- 
though the  debtor  was  himself  absent,  yet  all  the  time  of 
such  absence  he  had  property  within  the  state  reachable  by 
attachment,  that  fact  should  require  the  court  to  hold  that 
the  case  presented  an  exception  to  the  application  of  the 
general  rule,  as  it  is  to  hold  in  this  case  that  the  failure 
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by  the  plaintiff  to  have  an  administrator  appointed  takes  the 
ease  out  of  the  general  rule  and  defeats  the  plaintiff's  right 
to  a  recovery. 

"We  find  ourselves  in  agreement  with  this  view  of  the  dis- 
senting judge.  Let  us  start  with  a  clear  understanding  of 
the  exact  issue.  The  inquiry  is  not  what  rule  should  apply 
in  a  case  where  the  cause  of  action  has  already  accrued,  and 
the  question  to  ***  be  answered  is  simply  what  will  sus- 
pend the  operation  of  the  statute,  but  what  rule  is  to  apply 
where  the  right  to  maintain  an  action  has  not  yet  accrued. 
In  cases  involving  the  first  inquiry,  interposition  is'  asked 
of  the  court  to  arrest  the  operation  of  a  statute  already  in 
full  effect;  in  the  other  to  breathe  life  into  a  statute  as  yet 
without  vitality.  This  distinction,  in  our  judgment,  elimi- 
nates from  consideration  Granger's  Admr.  v.  Granger,  6 
Ohio,  35,  and  a  large  number  of  cases  from  other  states 
cited  and  relied  upon  in  support  of  the  judgment  below,  some 
of  which  may  be  particularly  referred  to  farther  on.  Statu- 
tory provisions  which  are  invoked  to  defeat  the  plaintiff's 
claim  are:  Section  4976  of  the  Revised  Statutes,  to  the  ef- 
fect that  civil  actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  chapter  after  the  cause  of  action 
accrues,  and  4981  which  limits  the  right  to  commence  an 
action  to  six  years  upon  a  contract  not  in  writing.  When, 
therefore,  did  the  cause  of  action  in  this  case  accrue?  When 
did  it  arise?  When  did  it  llrst  exist?  It  seems  to  be  con- 
ceded on  all  hands  that  it  did  not  accrue  prior  to  the  death 
of  Robert  Watson.  We  cannot  conclude  that  it  accrued 
at  the  moment  of  the  decease  of  Rol)ert  Watson,  because  to 
do  so  would  be  to  ignore  or  overturn  a  fundamental 
rule  of  law,  to  wit,  that  in  order  to  give  a  right 
of  action  there  must  be  a  party  in  existence  capable  of  suing 
and  one  capable  of  being  sued,  and,  as  an  inevitable  conse- 
quence of  this  principle  if  it  be  applicable,  the  action  can- 
not accrue  and  the  statute  cannot  begin  to  run,  until  there 
are  in  existence  a  person  who  may  be  plaintiff  and  one  who 
may  be  made  defendant.  We  understand  that  this,  as  a  gen- 
eral rule,  is  conceded,  and  yet  it  may  not  be  amiss  to  call  at- 
tention ***  to  two  Ohio  cases  in  which  the  rule  has  been  dis- 
tinctly announced :  Taylor  v.  Thorn.  129  Ohio  St.  569 ;  Treas- 
urer of  Brown  County  v.  :\Iartin,  50  Ohio  St.  197,  33  N.  E. 
1112. 
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It  is  true,  as  insisted  by  counsel  tor  defendants  in  error, 
that  in  a  number  of  states  the  courts  have  held  that  where 
it  is  within  the  power  of  a  claimant  to  have  a  personal  rep- 
resentative appointed,  a  reasonable  time  only  in  which  to  se- 
cure such  appointment  is  allowed,  after  which  the  statute  will 
run,  but  in  a  large  proportion  of  these  casas,  if  not  all  of 
them,  the  cause  of  action  had  accrued  before  the  decease  of 
the  debtor,  and  the  statute  was,  therefore,  running  at  the 
time  of  such  decease.  Those  cases  present  the  question  of 
what  will  suspend  the  operation  of  the  statute  after  it  has 
commenced  to  run  and  not  what  will  start  it  to  running. 
Bauserman  v.  Charlott,  46  Kan.  480,  26  Pac.  1051,  is  of  this 
character.  Charlott 's  judgment,  which  was  the  basis  of  his 
action,  had  been  obtained  long  before  the  death  of  the  judg- 
ment debtor,  and  the  statute  of  limitations  was  then  running. 
The  statute  of  Kansas  in  force  permitted  the  judgment  cred- 
itor, in  case  the  widow  or  next  of  kin  neglected  to  take  out 
letters  for  fifty  days  after  the  death  of  the  decedent,  to  ob- 
tain such  letters  for  himself,  or  some  other  person,  and  the 
court  held  that  the  statute  continued  to  run  notwithstanding 
the  decease  of  the  debtor,  and  the  statutory  limit  having  ex- 
pired, the  debt  was  barred.  We  have  a  different  case.  Two 
other  decisions  of  the  same  court  more  nearly  resemble  our 
case  in  principle.  In  Carney  v.  Havens,  23  Kan.  82,  opin- 
ion by  Brewer,  J.  (now  of  the  United  States  supreme  court), 
the  holding  is  that  "where  services  are  performed  under  a 
single  and  entire  contract,  in  the  absence  of  stipulations  to 
the  contrary,  payment  is  **^  not  due  until  the  services  are 
fully  performed  and  the  contract  completed,  and  if,  pending 
such  a  contract,  the  party  employed  to  render  the  services, 
dies,  the  statute  of  limitations  does  not  begin  to  run  on  the 
claim  for  compensation  until  by  the  appointment  of  an  ad- 
ministrator or  executor,  there  is  someone  authorized  to  col- 
lect and  receive  the  compensation. "  This  ruling  was  followed 
in  Mills  V.  Mills,  43  Kan.  699,  23  Pac.  944,  where  the  holding 
is  that  "where  a  cause  of  action  upon  an  agreement  does  not 
accrue  until  after  the  death  of  one  of  the  parties,  the  statute 
of  limitations  will  not  begin  to  run  on  the  claim  of  the  estate 
of  the  deceased  upon  such  agreement  until  an  administrator 
or  executor  authorized  to  collect  or  enforce  the  payment  of 
the  claim  has  been  appointed."  These  cases  are  not  disap- 
proved in  Bauserman  v.  Charlott,  46  Kan.  480,  26  Pac.  1051, 


Jan.  1906.]  Hoiles  v.  Riddle.  951 

but  it  is  distinetl}-  stated  in  the  opinion  that  "it  is  not  nec- 
essary at  this  time  to  reconsider  any  of  the  former  decisions 
of  this  court."  But  more  than  this.  It  is,  we  think,  a  mis- 
take to  assume  that  the  statute  of  Kansas  respe:'ting  the  ap- 
pointment of  administrators  is  in  all  essential  respects  sim- 
ilar to  ours.  That  statute,  as  above  shown,  enjoins  upon  the 
widow  or  next  of  kin  a  duty  to  procure  administration  within 
fifty  days  from  the  death  of  the  decedent.  No  such  duty  is  en- 
joined by  our  statute.  By  section  6005,  if  the  widow  and  next 
of  kin  are  incompetent  or  evidently  unsuitable,  or  if  they 
nej^lect  without  sufificient  cause  to  take  administration,  the 
court  may  appoint  a  creditor,  or  any  competent  person,  but 
there  is  no  limit  defined  by  statute  unless  it  is  found  in  sec- 
tion 6014,  which  provides  that  administration  shall  not  be 
originally  granted  as  of  right  after  the  expiration  of  twenty 
years  from  the  death  of  the  **^  deceased.  It  would  seem  not 
unreasonable  to  assume  that  the  language  of  the  Kansas  stat- 
ute implies  a  difTerent  intent  from  that  to  be  gathered  from 
the  sections  of  our  statute  bearing  on  the  subject. 

But  there  is  still  another  view  of  this  situation.  The  hold- 
ing of  the  circuit  court  is  really  put  upon  an  equitable 
ground — a  ground  in  the  nature  of  an  estoppel.  The  plain- 
tiff, says  the  court,  has  been  guilty  of  laches,  in  that  she  failed 
to  avail  herself  of  the  means  within  her  power  to  preserve 
her  claim.  May  not  this  criticism  apply  also  to  the  parties 
of  the  other  side.  Watson  the  heir,  and  Freshley  the  pur- 
chaser? Did  they  not  omit  to  do  that  which  they  miglit 
easily  have  done  to  protect  their  titles?  By  the  procurement 
of  letters  of  administration,  and  due  notice,  AVatson  coidd 
easily  have  caused  the  statute  to  begin  to  run  against  the 
plaintiff's  claim,  and  Freshly  could  easily  have  refused  to 
buy  until  that  had  been  done,  and  we  think  it  reasonal)le  to 
assume  that  the  law  in  this  respect  is  as  likely  tt)  have  been 
known  by  these  men  as  that  the  law  with  respect  to  the  ap- 
pointment of  an  administrator  was  known  to  tlie  plaintiff, 
a  woman.  From  a  business  standpoint,  it  was  negligence  on 
the  part  of  these  men  to  take  the  chances  with  respect  to 
their  titles,  and  it  would  seem  not  unfair  in  matching  up 
e(]uities  to  leave  them  where  tliey  have  put  themselves.  Of 
course,  however,  it  is  understood  that  we  are  dealing  with  a 
suit  at  law  and  not  with  an  equitable  action,  and  as  the  ma- 
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jority  opinion  itself  says,  "in  suits  at  law  the  statute  of  lim- 
itations alone  controls  as  to  whether  a  claim  is  stale  or  not." 

There  is  to  be  found,  here  and  there,  language  in  decisions 
and  by  text  authors  which  would  imply  **"*  that  the  judg- 
ment of  the  writers  is  opposed  to  the  conclusion  we  have 
reached  and  which  is  hereinbefore  announced.  But  we  think 
such  is  not  the  trend  of  judicial  opinion,  and  we  cite  in  sup- 
port of  this  statement  additional  authorities :  Angell  on  Lim- 
itations, c.  7;  Wood  on  Limitations,  sec.  6;  Murray  v.  East 
India  Co.,  5  Barn.  &  Adol.  204;  Andrews  v.  Hartford  R.  R. 
Co.,  34  Conn.  57;  Hobart  v.  Turnpike  Co.,  15  Conn.  145; 
Bullard,  In  re,  116  Cal.  355,  28  Pac.  219 ;  Marsteller  v.  IMars- 
teller,  93  Pa.  350;  Riner  v.  Riner,  166  Pa.  617,  45  Am.  St. 
Rep.  693,  31  Atl.  347 ;  Parks  v.  Norris,  101  Mich.  71,  59  N. 
W.  428 ;  Baird  v.  Reynolds,  99  N.  C.  469,  6  S.  E.  377 ;  Mc- 
Collough  V.  Speed,  3  McCord,  455;  Benjamin  v.  De  Groot, 
1  Denio,  151;  Sorrels  v.  Trantham,  48  Ark.  386,  3  S.  W. 
198,  4  S.  W.  281. 

Our  conclusion  is  reached  only  because  we  are  of  the  opin- 
ion that  the  court  is  without  authority  to  supplement  the 
statute,  and  not  because  we  think  the  statute  wise  in  this  re- 
spect. Indeed,  we  are  inclined  to  agree  with  the  declaration 
of  the  learned  judge  of  the  circuit  court  in  his  report  of  the 
case,  26  Ohio  C.  C.  363,  and  with  a  like  expression  of  the 
court  in  Riner  v.  Riner,  166  Pa.  617,  45  Am.  St.  Rep.  693,  31 
Atl.  347,  that  the  present  condition  of  the  statute  leaves  a 
way  open  by  which  estates  may  be  imposed  upon,  and  are  of 
opinion  that  an  amendment  providing  that,  in  a  case  like 
the  present,  the  statute  shall  commence  to  run  from  the  death 
of  the  decedent,  or  within  a  fixed  time  thereafter,  would  be 
in  the  interest  of  justice.  But  this  is  for  the  general  assembly, 
and  not  for  the  courts. 

The  judgment  will  be  reversed  and  the  cause  remanded, 
with  direction  to  overrule  the  demurrer  to  the  petition  and 
for  further  proceedings  according  to  law. 

Price,  Crew,  Summers  and  Davis,  JJ.,  concur. 

The  Death  of  a  Party  in  whose  favor  a  cause  of  action  exists  does 
not  stop  the  running  of  the  statute  of  limitations,  though  no  repre- 
sentative of  his  estate  is  appointed:  Kowan  v.  Chenovveth,  49  W.  Va. 
287,  87  Am.  St.  Rep.  79(3;  Alereness  v.  First  Nat.  Bank,  112  Iowa,  11, 
84  Am.  St.  Rep.  318.  But  if  no  cause  of  action  accrues  till  after  the 
death  of  the  party,  the  statute  does  not  commence  to  run  until  ad- 
ministration is  granted:  Riner  v.  Riner,  166  Pa.  617,  45  Am.  St.  Rep. 
693;  note  to  Milkr  v.  Surls,  65  Am.  Dec.  595. 
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GAISER  V.  HURLEMAN. 

[74  Ohio  St.  271,  78  N.  E.  372.] 

MALICIOUS  PROSECUTION,  When  not  Terminated.— If,  in 

an  action  for  malicious  prosecution,  it  appears  that  the  defendant  had 
prosecuted  the  plaintiff  before  a  justice  of  the  peace  for  extorting 
money  by  blackmailing,  and  the  plaintiff  was  held  to  answer,  but  on 
presentation  of  the  same  matter  to  the  grand  jury,  it  found  two  in- 
dictments against  the  plaintiff  on  the  same  evidence  and  founded  on 
the  same  transaction,  one  for  blackmailing  and  the  other  for  assault 
with  an  intent  to  rob,  and  that  the  former  indictment  had  been 
quashed  and  the  second  had  not  been  disposed  of  when  the  action 
for  malicious  prosecution  was  commenced,  it  cannot  be  sustained,  be- 
cause the  prosecution  out  of  which  it  arose  had  not  been  finally  de- 
termined,    (p.  959.) 

Oscar  M.  Gottsehall,  for  the  plaintiff  in  error. 

W,  A.  Hallanan,  for  the  defendant  in  error. 

276  PRICE,  J.  It  was  incumbent  upon  the  plaintiff  on 
the  trial  of  his  action  for  malicious  prosecution  to  establish 
by  a  preponderance  of  the  evidence,  among  other  things, 
that  the  prosecution  for  which  he  was  asking  damages  had 
legally  terminated  prior  to  the  commencement  of  such  action, 
and  if  he  failed  to  make  out  the  averment  of  his  petition  to 
that  effect,  he  had  no  right  to  recover. 

The  question  was  fairly  raised  at  the  close  of  the  plain- 
tiff's evidence,  by  the  motion  of  the  defendant,  Gaiser,  ask- 
ing the  trial  court  to  direct  a  verdict  in  liis  favor  on  the 
ground  that  plaintiff  had  failed  in  his  evidence  to  establish 
that  the  prosecution  complained  of  had  legally  ended.  The 
court  overruled  the  motion  and  defendant  excepted. 

One  of  the  grounds  assigned  in  the  motion  for  new  trial 
is  that  the  court  erred  "in  overruling  the  motion  of  defendant 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant 
at  the  close  of  the  plaintiff's  testimony."  The  motion  for  new 
trial  containing  this  assignment  was  overruled.  This  ruling 
was  complained  of  by  Gaiser,  in  his  petition  in  error  filed  in 
the  circuit  court.  The  same  question  is  presented  in  the  peti- 
tion in  error  filed  in  this  court,  wherein  it  is  alleged  that 
the  circuit  court  erred  in  affirming  the  judgment  of  the  court 
of  common  pleas,  and  in  not  reversing  the  same. 

Therefore,  our  first  duty  is  to  determine  the  vital  question, 
whether  the  plaintiff  in  the  trial  court  established  by  a  pre- 
ponderance of  the  evidence  the  ^'^  fact  that  the  criminal 
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prosecution  complained  of  had  terminated  or  ended  when  he 
commenced  his  action  for  damages  on  account  of  the  same. 
To  decide  this  point,  we  are  required  to  examine  some  of 
the  facts  disclosed  by  the  record.  x\s  shown  by  the  petition, 
the  substance  of  which  appears  in  our  statement  of  this  case, 
the  plaintiff  in  error,  Gaiser,  on  or  about  the  twenty-first 
day  of  January,  1901,  filed  his  affidavit  against  defendant  in 
error,  Frank  Hurleman,  and  two  others,  charging  therein 
that  on  the  second  day  of  January,  1901,  in  Montgomery 
county,  Ohio,  they  did  unlawfully,  knowingly  and  maliciou.sly 
and  verbally  demand  of  him,  said  Jacob  Gaiser,  the  sum  of 
four  thousand  dollars,  with  menaces  to  do  injury  to  his  per- 
son, by  assaulting,  striking  and  beating  him  with  a  club  and 
rope,  etc.,  with  intent  thereby  then  and  there,  by  means  of 
such  menaces,  to  unlawfully,  maliciously  and  feloniously 
extort  from  him  said  sum  of  money.  The  affidavit  charged 
the  accused  persons  with  a  violation  of  section  6830  of  the  Re- 
vised Statutes — a  law  penalizing  such  acts  to  extort  money 
as  blackmailing,  and  making  the  same  a  felony. 

On  hearing  of  the  case,  the  examining  magistrate  held  the 
accused,  including  Hurleman,  to  answer  to  the  court  of  com- 
mon pleas,  and  recognizance  was  asked  and  given  for  their 
appearance  before  that  court. 

The  petition  further  alleges  that  on  the  thirty-first  day  of 
January,  1901,  Gaiser  appeared  before  the  grand  jury,  and 
there  willfully,  maliciously  and  without  probable  cause,  tes- 
tified in  said  cause  and  furnished  to  the  grand  jury  certain 
false  information  against  the  plaintiff,  and  thereby  procured 
the  indictment  of  the  plaintiff  on  said  charge,  but  that  ^'"^  on 
the  second  day  of  JNIarch,  1901,  said  indictment  was  quashed 
and  dismissed  and  plaintiff  discharged.  The  foregoing  is  the 
prosecution  which  the  petition  avers  was  thus  wholly  ended 
and  determined.  The  printed  record  shows  that  the  petition 
correctly  details  the  contents  of  the  affidavit  upon  which  plain- 
tiff' and  the  others  were  arrested  and  bound  over  to  the  court 
of  common  ph;as,  and  that  the  indictment  found  by  the  grand 
jury  charged  them  with  the  same  offense.  But  the  record 
does  not  stop  here.  It  appears  that  the  same  grand  jur.y  at 
the  same  time,  and  we  think  on  the  s^me  testimony,  found 
and  returned  another  indictment,  styled  in  the  record  as  an 
indictment  for  assault  with  intent  to  rob.  We  do  not  find 
a  copy  of  this  indictment  in  the  record,  but  we  think  it  is  en- 
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tirely  clear  that  it  was  found  on  the  same  testimony  that  sup- 
ported the  indictment  for  blackmailing  which  was  quaslied, 
and  that  it  covered  the  precise  criminal  transaction  set  out 
in  that  indictment.  It  appears  that  there  was  but  one  en- 
counter between  the  parties,  and  that  was  on  the  2d  of  Jan- 
uary, 1901,  and  that  after  the  grand  jury  heard  Gaiser  and 
the  other  evidence  which  he  furnished,  and  perhaps  on  ad- 
vice of  the  prosecuting  attorney,  the  two  indictments  were 
found  upon  the  same  testimony.  It  is  not  claimed  that  Gaiser 
was  twice  heard  before  the  grand  jury,  or  that  there  were 
two  separate  examinations,  which  resulted  in  the  two  indict- 
ments. The  petition  does  not  allege  that  plaintiff  was  ar- 
rested on  the  indictment  for  assault  with  intent  to  rob,  and 
the  record  shows  his  bond  was  fixed  at  two  hundred  dollars, 
and  that  he  remained  at  large  on  such  bond  until  the  in- 
dictment was  dismissed  on  the  twenty-fifth  day  of  November, 
1902. 

^"^^  Such  being  the  facts  as  we  glean  them  from  the  record, 
what  is  the  character  of  the  second  indictment  as  compared 
with  the  other? 

The  crime  of  committing  an  assault  with  intent  to  rob  is 
defined  by  section  6821  of  the  Revised  Statutes:  "Whoever 
assaults  another  with  intent  to  kill  or  commit  robbery  .... 
shall  be  imprisoned  in  the  penitentiary  not  more  than  fifteen 
years  nor  less  than  one  year."  There  is  one  element  common 
to  both  indictments,  namely,  an  unlawful  attempt  to  obtain 
the  property  of  another.  In  one  it  was  charged  that  with 
menaces  and  threats  to  do  bodily  injury  to  Gaiser,  the  ac- 
cused parties  demanded  of  him  the  sum  of  four  thousand  dol- 
lars. In  the  other  it  was  charged,  in  substance,  that  the  same 
parties,  on  the  same  day  and  at  the  same  place,  attemjitc'd  to 
gain  the  same  property  through  robbery.  Both  sections  of 
the  statutes  whose  violation  was  alleged  in  the  respective 
indictments  are  found  in  the  .same  title  and  chapter,  under  the 
title  of  "Crimes  against  the  person." 

The  two  indictments  had  a  common  root.  Gaiser,  on  ap- 
pearance before  the  grand  jur}',  furnished  the  facts  from 
which  both  indictments  sprang.  The  dual  form  of  the  charge 
was  at  the  instance,  no  doubt,  of  the  counsel  for  the  state. 
Again,  had  the  indictment  for  assaidt  with  intent  to  rob  been 
prosecuted  to  the  conviction  of  Hurleman,  he  would  have 
been  convicted  for  the  transaction  of  January  2,  1901,   for 
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the  occurrences  of  that  day  would  have  been  marshaled  to  se- 
cure such  conviction. 

The  action  in  the  trial  court  for  malicious  prosecution 
which  we  are  reviewing  was  commenced  on  the  14th  of  August, 
1901,  and  the  indictment  for  assaulting  Gaiser  with  intent 
to  rob  was  pending  ^"^^  until  November  25,  1902,  and  of 
course  the  prosecution  on  that  indictment  was  not  legally 
terminated  when  the  action  was  commenced.  That  the  crim- 
inal prosecution  had  ended  prior  to  the  beginning  of  the  civil 
suit  for  damages  on  account  of  the  same  is  of  vital  impor- 
tance. As  said  by  Bigelow  in  his  work  on  Torts,  marginal 
page  183:  "If  the  suit  for  the  alleged  malicious  prosecution 
should  be  permitted  before  the  prosecution  itself  is  termi- 
nated, inconsistent  judgments  might  be  rendered — a  judg- 
ment in  favor  of  the  plaintiff  in  the  action  for  the  prosecution, 
and  a  judgment  against  him  in  that  prosecution;  and  it  is 
often  said  that  judgment  against  the  party  prosecuted  would 
show,  and  that  conclusively,  that  there  was  probable  cause 
for  the  prosecution."  This  statement  is  qualified  in  the  next 
section,  where  the  author  says:  "But  since  conviction 
would  show  that  the  charge  was  not  false,  the  prosecution 
could  not  have  been  wrongful."  The  termination  of  the  pros- 
ecution need  not  be  by  a  verdict  of  acquittal,  but  may  be  by 
an  authorized  nolle  prosequi,  or  other  form  of  legal  discharge. 

In  Newell  on  Malicious  Prosecution,  358,  the  author  says: 
"It  is  a  well-settled  rule  of  law  that  when  a  party  is  ar- 
rested and  bound  over  on  a  criminal  charge,  he  must  show, 
in  order  to  prove  a  discharge  and  a  termination  of  the  prose- 
cution, that  no  bill  was  found  against  him  by  the  grand  jury. 
The  complaint  in  such  case,  being  only  a  preliminary  step, 
is  regarded  as  part  of  the  proceedings  which  are  subsequently 
continued  in  the  court  to  which  the  party  is  bound  to  an- 
swer to  that  which  may  be  found  against  him  by  the  grand 
jury.  But  it  does  not  follow  that  the  prosecution  originally 
^****  commenced  by  complaint  before  a  magistrate  is  terminated 
because  the  accused  party  is  not  charged  by  indictment  with 
precisely  the  same  offense  as  that  set  out  in  the  complaint. 
If,  on  the  same  evidence,  the  grand  jury  present  an  indict- 
ment for  a  different  offense  from  that  charged  before  the 
magistrate,  it  does  not  destroy  the  identity  of  the  prosecu- 
tion, but  only  shows  that  different  minds  arrive  at  different 
conclusions  from  proof  of  the  same  facts.     The  prosecution 
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commenced  against  the  party  still  continues,  and  cannot  be 
said  to  be  at  an  end  until  the  indictment  found  by  the  grand 
jury  is  finally  disposed  of." 

This  authority  is  precisely  in  point  in  the  case  at  bar,  and, 
if  sound,  controls  its  decision.    Is  it  sound? 

In  Schippel  v.  Norton,  38  Kan.  567,  16  Pac.  804,  it  appears 
that  on  the  27th  of  December,  1879,  Norton,  Wagstaff,  and 
another,  through  a  mistake  of  boundary  lines,  went  upon  the 
land  of  Schippel  and  cut  down  and  carried  away  one  or  more 
trees  standing  and  growing  thereon.  Immediately  thereafter 
Schippel  consulted  the  county  attorney,  and  stated  to  him 
the  facts,  and  the  attorney  advised  the  commencement  of  a 
criminal  prosecution  against  Norton  and  the  others.  Such 
prosecution  was  commenced  before  a  justice  of  the  peace  of 
the  county  on  December  31,  1879,  the  county  attorney  having 
charge  of  the  same.  On  January  6,  1880,  the  county  attor- 
ney dismissed  this  prosecution,  and  on  the  same  day  com- 
menced a  new  prosecution  against  the  same  parties  in  the  dis- 
trict court  for  the  same  offense.  Afterward,  and  before  the 
latter  prosecution  was  ended,  Norton  brought  suit  against 
Schippel  for  malicious  prosecution.  The  supreme  court  held 
that:  "Where  a  criminal  prosecution  is  commenced  ^®*  be- 
fore a  justice  of  the  peace,  and  is  afterward  dismissed,  with 
the  intention  of  commencing  it  again  in  the  district  court,  and 
on  the  same  day  it  is  commenced  in  the  district  court,  the 
criminal  prosecution  before  the  justice  of  the  peace  cannot 
constitute  the  basis  of  an  action  for  a  malicious  prosecution 
while  the  criminal  prosecution  is  still  pending  in  the  district 
court." 

In  Bacon  v.  Towne,  58  Mass.  (4  Cush.)  217,  it  is  held  that: 
"If,  in  an  action  for  a  malicious  prosecution  in  instituting 
proceedings  before  a  magistrate  against  the  plaintiff  on  a 
criminal  charge  upon  which  the  plaintiff  was  bound  over  and 
subsequently  indicted,  it  appear  that  the  indictment  has  been 
w^ithdrawn  by  a  nolle  prosequi  on  account  of  a  formal  defect 
therein,  and  that  a  second  indictment  has  been  returned  upon 
the  same  evidence,  for  the  same  or  a  substantive  part  of  the 
same  charge,  the  original  complaint  and  the  proceedings 
thereon  must  be  considered  as  the  actual  cause  of  the  second 
indictment."  The  opinion  of  the  court  was  rendered  by  Chief 
Justice  Shaw. 
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In  Bacon  v.  Waters,  84  IMass.  (2  Allen)  400,  it  was  held 
that,  "if  one  who  is  charged  with  larceny  in  a  complaint  be- 
fore a  magistrate  is  held  under  recognizance  to  answer  be- 
fore the  superior  court,  but  not  at  the  next  or  any  regular 
term  thereof,  and  at  the  next  term  of  that  court  is  indicted 
by  the  grand  jury,  on  the  same  evidence  which  was  before 
the  magistrate,  for  fraudulently  receiving  the  stolen  goods, 
and  not  for  the  larceny,  and  the  indictment  is  placed  on  file 
and  not  pleaded  to,  the  finding  of  the  indictment  is  to  be  re- 
garded as  a  continuance  of  the  same  prosecution,  and  plac- 
ing it  on  file  is  not  a  termination  thereof  so  as  to  authorize 
the  person  ^^^  indicted  to  maintain  an  action  for  malicious 
prosecution." 

The  opinion  of  the  court  by  Bigelow,  C.  J.,  furnishes  co- 
gent reasons  for  the  foregoing  proposition. 

It  is  claimed  by  the  defendant  in  error  that  the  indictment 
for  assault  with  intent  to  rob  was  not  instigated  by  Gaiser, 
because  it  was  indorsed,  "Indictment  found  on  testimony 
sworn  and  sent  to  the  grand  jury  at  the  request  of  the  prose- 
cuting attorney,"  and  therefore  such  indictment  was  not  a 
continuance  of  the  prosecution  instituted-  by  Gaiser  before 
the  justice  of  the  peace.  But  we  think  such  is  not  the  func- 
tion or  effect  of  the  indorsement.  Section  7207  of  the  Re- 
vised Statutes  provides:  "No  indictment  for  a  misdemeanor 
shall  be  found  a  true  bill  by  the  grand  jury  unless  the  name 
of  the  prosecuting  witness  is  indorsed  thereon,  unless  such 
bill  is  found  upon  testimony  sworn  and  sent  before  the  grand 
jury  at  the  request  of  the  prosecuting  attorney,  or  of  the  fore- 
man of  the  grand  jury,  in  which  case  the  fact  that  the  bill  was 
so  found  shall  be  indorsed  on  the  bill;  but  it  shall  not  ap- 
ply," etc.,  to  indictments  under  certain  sections  of  the  stat- 
ute. 

Each  of  the  indictments  we  are  considering  charged  a  fel- 
ony, and  not  a  misdemeanor,  and  there  was  no  requirement 
or  authority  for  the  indorsement  upon  the  indictment.  Not 
being  authorized,  it  proves  nothing  upon  the  subject.  Be- 
sides we  have  found  from  the  evidence  introduced  by  the 
plaintiff  and  from  the  circumstances  attending  it  that  both 
indictments  were  found  upon  the  same  evidence  on  the  same 
day,  and  that  they  were  a  continuance  of  the  prosecution 
which  Gaiser  instituted  before  the  justice — all  growing  out 
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of  the  '^^  single  alleged  criminal  transaction  on  the  second 
day  of  January,  1901. 

We  are  of  the  opinion,  therefore,  that  the  criminal  prosecu- 
tion was  not  ended  prior  to  the  commencing  of  the  action 
under  consideration,  and  that  this  appears  without  contra- 
diction in  the  plaintiff's  evidence,  uixm  which  the  court 
should  have  directed  a  verdict  in  favor  of  defendant. 

The  court  of  common  pleas  heard  the  entire  case,  but  there 
was  nothing  offered  by  the  defense  to  show  that  the  prose- 
cution had  ended.  It  was  a  part  of  the  answer  that  the  pros- 
ecution was  not  ended  i)rior  to  the  filing  of  the  petition  for 
malicious  prosecution. 

These  views  lead  us  to  reverse  the  judgments  of  the  cir- 
cuit and  common  pleas  courts,  and  on  the  ground  that  it 
clearly  appears  that  the  criminal  prosecution  was  not  ended 
when  the  action  for  damages  was  conmienced,  we  render  judg- 
ment for  the  plaintiff'  in  error. 

Judgment  reversed. 

Shauck,  C.  J.,  Summers,  Davis  and  Spear,  JJ.,  concur. 


The  Malicionx  Prosecution  of  criminal  actions  is  the  subject  of  a 
monographic  note  to  Ross  v.  liixon,  26  Am.  !St.  Rep.  127-164;  t'.ie 
malicious  prosecution  of  civil  actions  is  the  subject  of  a  note  to  Mc- 
Cormick  Harvesting  etc.  Co.  v.  Willan,  93  Am.  St.  Rep.  454-474. 


GENERAL  CARTAGE  AND  STORAGE  CO.  v.  COX. 

[74  Ohio  St.  284,  78  N.  E.  .'^71.] 

EVIDENCE. — An  Agent's  Authority  cannot  be  Proved  by  His 
Declarations,     (p.  !)60.) 

AGENCY. — One  Who  is  Permitted,  Temporarily,  in  the  Absence 
of  the  Manager  of  a  Company,  to  assume  authority  and  (l!scharj4e  the 
fiuictions  of  such  manager,  has  for  the  time  being  the  same  power  as 
if  he  were  the  regular  manager,      (pp.  960,  961.) 

AGENCY,  Implied  Authority  of  Agents,  Estoppel  to  Controvert. 
When  a  [)rin(ipal  has  placed  an  agent  in  such  a  situation  tliat  a 
person  of  ordinary  prudence,  conversant  with  buniness  usages  and  the 
nature  of  the  |)articular  business,  is  justified  in  assuming  that  such 
ag(  nt  is  autliorized  to  perform  in  belialf  of  his  principal  tlie  partic- 
ular act,  and  such  particular  act  has  been  performed,  the  principal 
is  estopped  from  denying  the  agent's  authority  to  perform  it.  (pp. 
961,  962.) 

STORAGE  COMPANY,  Implied  Authority  of  Agents  of.— An 
agent  of  a  storage  company,  acting  as  its  general  manager,  has  implied 
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authority  to  agree  to  effect  insurance  on  goods  being  storod  with  it, 
and  the  company  is  liable  for  damages  resulting  from  the  failure  to 
perform  such  agreement,  though  it  had  not  in  fact  given  such  agent 
authority  to  enter  into  it.     (p.  962.) 

Action  against  the  defendant  storage  company  to  recover 
damages  for  the  breach  of  its  alleged  agreement  to  effect  in- 
surance on  property  stored  with  it  by  the  plaintiff.  The 
transaction  at  the  time  of  the  storage  was  conducted  by  an 
employe  of  the  company  named  Smith,  who,  though  not  the 
regular  manager,  represented  himself  at  the  time  to  be  such, 
and  was  by  the  company  permitted  to  act  in  place  of  its  man- 
ager, he  being  temporarily  absent.  The  defendant  offered 
evidence  showing  that  Smith  was  not  authorized  to  bind  it 
by  contracts  to  procure  insurance,  and  that  he  did  not  re- 
port to  it  any  insurance  effected  on  the  goods.  Verdict  and 
judgment  for  the  plaintiff,  and  defendant  prosecuted  a  writ 
of  error. 

White,  Johnson,  McCaslin  &  Cannon,  for  the  plaintiff  in  er- 
ror. 

E.  J.  Thobaben,  for  the  defendant  in  error. 

2^2  SHAUCK,  C.  J.  It  cannot  be  claimed  upon  the  evidence 
that  the  storage  company  was  accustomed  to  insure  goods  left 
in  its  care,  nor  that  Smith  had  express  authority  to  make  the 
particular  contract  set  out  in  the  petition  or  like  contracts 
for  insurance  with  others  who  deposited  their  goods  with 
the  storage  company.  Nor  can  it  be  said  that  such  authority 
was  implied  in  the  sense  that  the  making  of  the  contract  to 
insure  was  indispensable  to  the  execution  of  his  authority 
to  receive  goods  for  the  company  on  bailment.  Nor  should 
there  be  any  dissent  from  the  legal  proposition  which  coun- 
sel for  the  company  advances  in  support  of  the  criticisms 
of  the  rulings  of  the  trial  judge  as  to  the  competency  of  evi- 
dence and  his  instructions  to  the  jury,  viz.,  that  the  authority 
of  an  agent  cannot  be  proved  by  his  own  declarations.  But 
the  question  by  which  the  liability  of  the  storage  company 
must  be  determined  is.  Was  it  within  Smith's  apparent  au- 
thority to  make  the  contract  counted  upon  in  the  petition?  It 
does  not  seem  important  that  Smith  was  not  in  fact  the  com- 
pany's manager,  for  he  appeared  in  that  capacity  at  the  time 
of  this  transaction  when  the  manager  was  absent,  and  it  is 
clear  that  in  the  absence  of  the  manager  he  was  authorized 
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to  act  in  his  stead  in  the  reception  of  goods  for  storage.  His 
authority  would  not  have  been  greater  if  he  had  regularly 
occupied  the  position  of  manager  for  the  company.  Counsel 
for  the  company  insist  that  in  determining  whether  Smith 
^^^  had  such  apparent  authority  to  make  the  contract  for 
insurance  that  Cox  might  rely  upon  it,  it  is  the  conduct  of 
the  company  that  is  to  be  considered.  The  soundness  of  this 
proposition  should  be  conceded,  for  it  is  supported  by  the  de- 
cided cases  and  by  the  reasons  involved.  The  company  fixed 
the  character  of  its  business,  and  employed  Smith  in  the  ca- 
pacity in  which  he  was  presented  to  those  who  appeared  in 
response  to  its  invitation  to  the  public  to  store  goods  with  it 
for  hire.  It  was  not  an  employment  of  a  transient  character 
or  to  represent  it  in  the  conduct  of  an  isolated  transaction, 
but  in  the  general  conduct  of  a  business  of  established  and 
defined  character  and  scope.  In  the  relation  into  which  the 
parties  were  brought  by  the  regular  and  usual  conduct  of 
that  business,  the  bailee,  though  not  authorized  to  issue  poli- 
cies of  insurance,  was  authorized  to  secure  insurance  upon 
goods  stored  with  it,  even  without  the  express  assent  of  the 
bailor,  and  to  effect  such  insurance  for  the  benefit  of  both 
parties  to  the  contract  of  bailment.  If  insurance  is  effected 
by  the  bailee  apparently  for  his  own  exclusive  benefit,  he  will, 
nevertheless,  by  legal  construction,  be  held  to  be  a  trustee 
for  the  bailor  as  to  the  surplus.  The  frequency  with  which 
this  authority  is  exercised  by  bailees  of  the  character  of  plain- 
tiff in  error  is  suggested  by  the  reported  cases.  A  number  of 
them  are  cited  in  the  briefs  submitted  in  the  present  case, 
and  they  are  in  entire  accord  with  respect  to  the  doctrine 
stated.  It  is  to  the  relation  into  which  the  parties  were  thus 
brought  by  the  express  and  confessedly  authorized  contract  of 
bailment  in  connection  with  the  facts  found  in  the  statement 
of  the  case  that  we  are  to  apply  the  rules  of  law  respecting 
the  apparent  authority  of  an  agent.  A  correct  ^*"*  statement 
of  the  matured  view  of  that  subject  will  show  that  it  does 
not  have  exclusive  regard  to  the  immunity  of  the  principal 
without  consideration  of  the  riglits  of  those  who  accept  his 
invitation  to  enter  into  contract  relations  with  him.  That 
view  is  comprehensively  and  accurately  stated  in  Johnston  v. 
Milwaukee  etc.  Inv.  Co.,  46  Neb.  480,  64  N.  W.  1100: 
"Where  a  principal  has  by  his  voluntary  act  placed  an  agent 
in  such  a  situation  that  a  person  of  ordinary  prudence,  con- 
Am.  St.  Rep.,  Vol.  113—61 
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versant  with  business  usages  and  the  nature  of  the  partieiiLir 
business,  is  justified  in  assuming  that  such  agent  is  author- 
ized to  perform  on  behalf  of  his  principal  a  particular  at-t, 
such  particular  act  having  been  performed,  the  principal  is 
estopped  as  against  such  innocent  third  person  from  denying 
the  agent's  authority  to  perform  it."  It  is  an  obvious  lim- 
itation upon  the  liability  of  the  principal  that  he  who  deals 
with  the  agent  must  act  in  good  faith,  respecting  every  re- 
striction upon  the  agent's  authority  of  which  he  may  have 
notice.  The  most  careful  scrutiny  of  the  record  in  the  pres- 
ent case  discovers  no  suggastion  of  the  want  of  usual  prudence 
or  good  faith  on  the  part  of  the  bailor.  The  rulings  of  the 
trial  judge  respecting  the  competency  of  evidence  and  in- 
structions to  the  jury  are  consistent  with  these  views,  and  the 
judgment  is  afiSrmed. 

Price,  Crew,  Summers,  Spear  and  Davis,  JJ.,  concur. 


Where  a  Principal  has  Placed  His  Agent  in  such  a  position  in  ref- 
erence to  a  transaction,  that  a  person  of  ordinary  prudence,  conversant 
with  business  usages,  is  justified  in  presuming  him  authorized  to 
perform  on  behalf  of  his  principal  a  particular  act,  the  latter  will  be 
estopped,  as  against  such  innocent  third  person,  after  the  perform- 
ance of  such  act,  to  deny  the  authority  of  his  agent  in  the  premises: 
Harrison  Nat.  Bank  v.  Austin,  65  Neb.  632,  101  Am.  St.  Eep.  639; 
Union  Stockyard  etc.  Co.  v.  Mallory,  157  111.  554,  48  Am.  St.  Eep.  341. 
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GILL  v.  FLETCHER. 

[74  Ohio  St.  295,  78  N.  E.  433.] 

MINES  AND  MINERALS. — A  mining  right  may  be  separated 
from  the  surface,  the  surface  being  held  by  one  person  and  the  min- 
ing right  by  another,     (p.  964.) 

MINES  AND  MINERALS. — The  Severance  of  a  Mine  and  the 
Surface  of  Lands  may  be  Accomplished  by  a  conveyance  of  the  mines 
and  minerals,  or  by  a  conv^eyanee  of  the  land  with  a  reservation  or 
exception  of  the  mines  and  minerals,     (p.  964.) 

MINES  AND  MINERALS,  Exception  of,  What  Amounts  to.— 
A  conveyance  of  a  tract  of  land  providing  that  the  grantor  reserves  to 
himself  "one-half  of  the  plaster  or  the  proceeds  thereof  which  may 
hereafter  be  found  on  such  land,"  "to  have  and  to  hold  the  same, 
thfc  one-half  of  the  plaster  as  above  designated  only  excepted,"  does 
not  amount  to  a  mere  reservation  of  the  grantor  terminating  with  his 
life,  but  is  an  exception  whereby  the  grantor  retains  to  himself  the 
fee  simple  in  one-half  of  the  plaster,     (p.  965.) 
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ADVERSE  POSSESSION — Mining  Property. — The  Title  to  a 
Mine  Which  has  been  Severed  from  the  Surface  may  be  acquirefl  by 
adverse  possession,  but  this  can  take  place  only  when  the  possession 
is  actual,  continuous,  open,  notorious,  and  hostile.  It  cannot  be  ac- 
complished by  secret  trespasses  on  the  owner's  rights,     (p.  966.) 

ADVERSE  POSSESSION. — A  Tenant  in  Common  cannot  Main- 
tain Title  by  Adverse  Possession  against  his  cotenant  except  by  show- 
ing a  de^nite  and  continuous  assertion  of  an  adverse  right  by  overt 
acts  of  unequivocal  character  clearly  indicating  the  assertion  of 
ownership  of  the  premises  to  the  exclusion  of  the  right  of  the  cotenant, 
and  such  as  must  put  him  upon  notice  of  the  adverse  claim,     (p.  966.) 

ADVERSE  POSSESSION  Against  Tenant  in  Common  of  a  Min- 
ing Right. — Where  two  persons  are  tenants  in  common  of  the  right 
to  mine  beneath  the  surface,  and  one  of  them  is  the  owner  of  the 
surface  in  severalty,  the  latter  cannot  create  title  by  adverse  posses- 
sion to  the  mining  right,  though  he  acquires  his  title  by  a  convey- 
ance which  takes  no  notice  thereof,  and  holds  exclusive  possession 
of  the  surface,  using  it  for  agricultural  purposes,     (p.  967.) 

Action  to  qniet  title  to  certain  lands  and  to  enjoin  defend- 
ants from  interfering  with  plaintiffs  in  the  premises  and  pre- 
venting them  from  going  thereon  and  removing  one-half  of 
the  gypsum  therein.  The  plaintiff  claimed  under  Joseph 
Gill,  and  the  defendants  under  Jesse  Payne.  Gill,  being  the 
owner  of  real  property  including  that  in  controversy,  in  the 
year  1838  executed  a  grant  deed  thereof  to  Pavne,  "reserv- 
ing the  one-half  of  the  plaster  and  the  profits  thereof  which 
may  hereafter  be  found  on  such  land.  To  have  and  to  hold 
the  same  hereby  conveyed  with  all  and  singular  the  premises 
and  every  part  and  parcel  thereof,  with  every  of  the  appur- 
tenances (the  half  of  the  plaster  above  described  only  ex- 
cepted) unto  the  said  Jesse  Payne,  his  heirs  and  assigns  for- 
ever." The  plaintiffs  were  the  only  heirs  at  law  of  Gill. 
The  defendants  had  acquired  the  title  of  Payne  by  sundry 
conveyances,  none  of  which  made  any  reservation  whatever 
and  all  of  which  were  in  appropriate  form  to  vest  in  their 
respective  grantees  a  complete  title  in  severalty,  and  the 
defendants  and  their  grantors  had  held  possession  of  all  the 
land  for  more  than  thirty  years  prior  to  the  commence- 
ment of  the  action,  clearing,  cultivating  and  otherwise  im- 
proving it  for  agricultural  purposes  under  a  claim  of  owner- 
ship, but  no  knowledge  of  such  claim  was  brought  home  to 
the  plaintiffs,  or  any  of  their  predecessors  in  interest,  prior 
to  the  year  1902.  No  mining  was  done  on  the  land  claimed 
by  the  defendants  prior  to  the  year  1900.  The  circuit  court 
gave  judgment  in  favor  of  the  defendants,  and  the  plaintiff-; 
prosecuted  a  writ  of  error. 


964  American  State  Reports,  Vol.  113.  [Ohio, 

Scott  Stahl  and  S.  P.  Alexander,  for  the  plaintiffs  in  error. 
"William  C.  Wierman,  for  the  defendant  in  error. 

^®*  DAVIS,  J.  The  plaintiffs  in  error  make  two  conten- 
tions: 1.  That  as  to  the  one-half  of  the  gypsum  underlying 
the  land  there  was  a  severance  of  the  title  in  the  deed  of 
Joseph  Gill  to  Jesse  Payne,  so  that  the  grantor  withheld  to 
himself  a  fee  simple  in  one-half  of  the  mineral  estate,  and 
conveyed  to  the  grantee  all  of  the  other  half  of  the  mineral 
and  all  other  rights  in  the  land;  2.  That  the  plaintiffs  in 
error  have  not  lost  their  rights  in  the  mineral  through  ad- 
verse possession  by  the  defendant  and  his  grantors. 

It  is  familiar  law,  already  recognized  by  this  court  in 
Burgner  v.  Humphrey,  41  Ohio  St.  340,  that  the  surface  of 
the  land  and  the  minerals  underlying  it  may  belong  to  dif- 
ferent owners.  The  doctrine  is  thus  stated,  with  citations 
of  a  great  number  of  authorities:  "It  is  well  settled  that 
a  mine  may  be  severed  from  the  surface,  the  surface  being 
held  in  fee  by  one  person  and  the  mine  by  another.  The 
ownership  of  a  mine  after  severance  is  to  all  intents  and 
purposes  the  same  as  the  ownership  of  land,  and  is  attended 
with  all  the  attributes  and  incidents  ^^^  peculiar  thereto. 
The  mine  itself  may  in  turn  be  divided  longitudinally,  and 
each  stratum  become  the  subject  of  a  grant,  the  mine  thus 
becoming  the  property  of  as  many  owners  as  there  are  dif- 
ferent strata.  Severance  may  be  accomplished  by  a  convey- 
ance of  the  mines  and  minerals  only,  or  by  a  conveyance  of 
the  land  with  a  reservation  or  exception  as  to  the  mines  and 
minerals":  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  771-773. 

The  defendant  in  the  case  at  bar  insists  upon  the  technical 
distinction  between  a  reservation  and  an  exception,  main- 
taining that  since  the  language  of  the  deed  is,  "the  said 
Joseph  GiU  reserves  the  half  of  the  plaster,  etc.,  which  may 
hereafter  be  found  on  said  land,"  it  should  be  construed  as  a 
reservation  and  not  an  exception ;  because  the  express  lan- 
guage is  that  of  a  reservation,  and  because  it  is  a  reservation 
of  something  which  was  not  known  to  be  in  esse  at  the  time 
of  the  conveyance,  as  shown  by  the  words,  "which  may  here- 
after be  found."  Upon  the  theory  that  the  deed  operated 
only  as  a  reservation  to  the  grantor  of  something  out  of  the 
estate  granted,  it  is  urged  that  whatever  rights  the  grantor 
iKiserved  to  himself  expired  with  his  life,  because  there  are  no 
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words  of  inheritance  in  the  reservation.  The  weakness  of 
this  theory  lies  in  the  fact  that  it  does  not  give  full  force  and 
effect  to  all  the  words  of  the  deed.  Following  and  in  im- 
mediate connection  with  the  language  above  quoted  these 
words  occur,  "To  have  and  to  hold  ....  the  half  of  the 
plaster  as  above  described  only  excepted."  This  language 
cannot  be  overlooked  nor  thrown  out  of  the  instrument. 
The  parties  meant  something  in  using  it,  and  it  can  only 
mean  that  the  grantor  excepted  out  of  the  estate  ^^*  granted 
and  retained  in  himself  the  fee  simple,  which  he  already  had, 
in  the  one-half  of  the  plaster.  It  cannot  be  maintained  that 
the  plaster  was  not  in  esse  at  the  time  of  the  conveyance. 
With  good  reason  it  was  at  that  time  believed  to  exist,  al- 
though it  had  not  been  "found";  and  hence  the  reservation 
or  exception.  The  court  found  that  it  exists  now,  and  the 
necessary  inference  is  that  it  existed  then.  The  case  is  not 
at  all  like  cases  in  which  an  estate  is  granted,  and  at  the 
same  time  some  new  right  or  privilege  is  reserved  out  of  it 
to  the  grantor,  as,  for  example,  a  right  of  way  or  other  ease- 
ment. 

It  is  conceded  that  if  the  language  of  the  deed  constitutes 
an  exception,  words  of  inheritance  are  not  necessary  to  trans- 
mit the  estate  to  the  plaintiffs;  but  the  use  of  the  word  "re- 
serve" or  "reserving,"  or  of  other  words  of  similar  import, 
does  not  necessarily  create  a  technical  reservation.  The  deed 
may  nevertheless  operate  as  an  exception.  The  construction 
of  the  deed  is  to  be  drawn  from  the  circumstances  of  each 
case  and  from  all  the  words  of  the  instrument,  the  object 
being  to  ascertain  and  give  effect  to  the  intention  of  the 
parties.  In  this  case  the  words  are  both  "reserve"  and  "ex- 
cept"; and  it  seems  clear  to  us  that  not  only  the  language 
employed,  but  also  the  facts  found  by  the  circuit  court,  jus- 
tify the  conclusion  that  it  was  not  the  intention  of  the  gnintor 
to  reserve  to  himself  merely  an  innnediate  privilege  which 
should  expire  with  his  own  life,  but  that  it  was  the  intention 
of  the  parties  to  except  from  the  grant  an  absolute  and  in- 
heritable estate  in  the  one-half  of  the  plaster  beneath  the 
surface  of  the  land  conveyed:  Hay  v.  Storrs,  Wright,  711; 
Sloan  v.  Lawrence  Furnace  Co.,  29  Ohio  St,  5G8 ;  Coal  Creek 
Min,  Co.  V.  lleck,  ^♦>'»  15  Lofi  (Tenn.),  497;  State  v.  Wilson, 
42  Me,  9;  Bridger  v.  Pierson,  45  N.  Y.  601;  Wootl  v.  Boyd, 
145  Mass.  176,  13  N.  E.  476 ;  Whitaker  v.  Brown,  46  Pa.  197. 
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A  separate  estate  in  one-half  of  the  mineral  having  been 
excepted  by  the  grantor,  it  becomes  a  material  question 
whether  the  rights  of  the  plaintiffs  are  lost  to  them  by  ad- 
verse possession.  It  is  not  disputed  that  title  to  a  mine 
which  has  been  severed  from  the  title  to  the  surface  may  be 
acquired  by  adverse  possession ;  but  this  can  take  place  only 
when  the  possession  is  actual,  continuous,  open,  notorious 
and  hostile.  It  cannot  be  accomplished  by  secret  trespass 
tipon  the  owner's  rights,  and  it  has  been  held  in  many  cases 
that,  where  there  has  been  a  severance  of  estates,  neither  the 
owner  of  the  surface  nor  the  owner  of  the  mine  can  claim 
the  other  estate  merely  by  force  of  the  possession  of  his  own 
estate.  Nor  does  the  mine  owner  lose  his  rights  by  mere 
nonuser.  His  title  can  be  defeated  only  by  acts  which  actu- 
ally take  the  mineral  out  of  his  possession.  We  cite  some  of 
the  cases  which  support  the  foregoing  propositions:  Smith  v. 
Lloyd,  9  Ex.  562;  Arnold  v.  Stevens,  24  Pick.  (Mass.)  106; 
Caldwell  v.  Copeland,  37  Pa.  427,  78  Am.  Dec.  436;  Arm- 
strong V.  Caldwell,  53  Pa.  284 ;  Kingsley  v.  Hillside  Coal  etc. 
Co.,  144  Pa.  613,  23  Atl.  250 ;  Plummer  v.  Hillside  Coal  etc. 
Co.,  160  Pa.  483,  28  Atl.  853 ;  Algonquin  Coal  Co.  v.  North- 
ern Coal  etc.  Co.,  162  Pa.  114,  29  Atl.  402 ;  Huss  v.  Jacobs, 
210  Pa.  145,  59  Atl.  991 ;  Marvin  v.  Brewster  Iron  Min.  Co., 
55  N.  Y.  538,  14  Am.  Rep.  322. 

In  this  connection  it  is  proper  to  direct  attention  to  the 
principle  that  a  tenant  in  common  cannot  assert  title  by  ad- 
verse possession  against  his  cotenant  unless  he  shows  a  definite 
and  continuous  ^®®  assertion  of  adverse  right  by  overt  acts 
of  unequivocal  character,  clearly  indicating  an  assertion  of 
ownership  of  the  premises  to  the  exclusion  of  the  right  of 
the  cotenant.  This  principle  has  been  so  generally  recog- 
nized by  the  courts  that  it  may  be  said  to  be  elementary.  It 
has  been  distinctly  declared  by  this  court  in  Youngs  v. 
Heffner,  36  Ohio  St.  232.  Therefore,  when,  by  the  exception 
and  severance  of  title  in  the  mineral  by  the  deed,  the  grantor, 
Oill,  and  the  grantee,  Payne,  became  tenants  in  common  in 
the  mineral,  each  owning  one-half,  neither  the  grantee  nor 
those  holding  under  him  could  acquire  title  through  the 
statute  of  limitations  as  against  the  plaintiffs  unless  they 
are  able  to  show  such  open  and  unequivocally  adverse  pos- 
session of*the  mineral  rights  as  would  put  the  plaintiffs  and 
their  ancestors  upon  notice.     Actual  possession  of  the  sur- 
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face  and  constructive  possession  of  the  mineral  under  color 
of  deeds  will  not  be  sufficient.  It  must  be  an  actual  inter- 
ference with  the  seisin  of  plaintifl's  with  denial  of  *their  title. 
The  record  of  deeds  from  Payne's  executor,  and  of  mesne 
conveyances  down  to  the  defendant,  which  deeds  convey  the 
full  title  with  no  exceptions  or  reservations,  cannot  operate 
as  adverse  possession,  nor  as  notice  of  an  adverse  claim.  The 
deeds  being  silent  as  to  the  mining  right  in  Gill  and  his 
heirs,  which  had  been  severed  by  the  deed  from  Gill  to  Payne, 
they  could  only  be  construed  as  conveying  only  such  title  as 
Payne  or  his  grantees  had.  As  to  the  severed  mining  estate, 
a  distinct  title  must  be  asserted  and  established :  Kincaid  v. 
McGowan,  88  Ky.  91,  4  S.  W.  802,  13  L.  R.  A.  289,  and  cases 
cited  above.  There  was  no  open,  unequivocal,  exclusive  and 
adverse  possession  in  this  case;  and  to  hold  otherwise,  in  our 
opinion,  would  be  inconsistent  ^**''  with  the  findings  of  fact 
and  with  the  line  of  decisions  which  we  have  cited. 

Judgment  reversed  and  judgment  for  plaintiffs  in  error. 

Shauck,  C.  J.,  Price,  Crew  and  Summers,  JJ.,  concur. 


'Reservations  and  Exceptions  in  Deeds  are  defined  and  distinguished 
in  the  recent  cases  of  Pritchard  v.  Lewis,  12o  Wis.  604,  110  Am. 
St.  Rep.  873;  Elsea  v.  Adkins,  164  Ind.  .580,  108  Am.  St.  Rep.  .320. 
Tiie  severance  of  minerals  from  the  surface  of  the  soil  by  exceptions 
and  reservations  in  deeds  is  discussed  in  the  note  to  Lillibridge  v. 
Lackawanna  Coal  Co.,  24  Am.  St.  Rep.  554-057. 

If  the  Title  to  the  Surface  of  Land  has  been  severed  from  the  title 
to  coal  and  mineral  underneath  in  place,  possession  of  the  surface 
for  the  statutory  period  of  limitation  docs  not  convey  the  title  to 
sucii  minerals:  Catlin  Coal  Co.  v.  Llovd,  180  111.  398,  72  Am.  St.  Rep. 
216;  Ilouser  v.  Christian,  108  Ga.  469,' 95  Am.  St.  Eep.  73. 
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OEIMB  V.  BAKER. 

[74  Ohio  St.  337,  74  N.  E.  439.] 

BANKS  AND  BANKING. — Ordinarily  the  Relation  Between  a 
Depositor  and  the  Bank  is  that  of  debtor  and  creditor,  and  tiiat  rela- 
tion, when  allowed  to  stand,  will  not  authorize  or  permit  such  de- 
positor to  obtain  a  preference  over  general  creditors,  although  the 
bank  was  insolvent  when  the  deposit  was  made.     (p.  971.) 

BANKS  AND  BANKING — Deposit,  Rescinding  and  Recalling. 
Mere  Irsolvency  does  not  furnish  a  ground  for  the  rescission  of  a 
transaction,  but  to  prevent  title  to  the  deposit  vesting  in  the  bank 
fraud  must  be  shown  in  its  reception  sufficient  to  entitle  the  depositor 
to  rescind  and  recall  the  deposit,     (p.  971.) 

BANKS,  When  Chargeable  With  the  Knowledge  of  Their  Of- 
ficers.— If  the  cashier  and  vice-president  of  a  bank  are  the  only  of- 
ficers taking  any  active  charge  of  its  business,  and  are  by  the  directors 
intrusted  with  the  whole  management,  and  it  becomes  insolvent 
through  their  acts,  their  knowledge  of  its  condition  must  be  regarded 
as  the  knowledge  of  the  bank,  though  other  directors  constituting  a 
majority  of  the  board  had  no  notice  thereof,     (p.  977.) 

BANKS  AND  BANKING. — The  Board  of  Directors  of  a  Bank 
is  Charged  With  Such  Knowledge  of  Its  Condition  as  could  have  been 
ascertained  by  the  exercise  of  ordinary  care.     (p.  978.) 

BANKS  AND  BANKING — Deposit  with  Insolvent  Bank,  When 
Recoverable. — If  moneys  are  received  on  deposit  by  a  bank  which  is, 
and  long  has  been,  hopelessly  insolvent,  this  is  a  fraud  on  the  depositor 
entitling  him  to  rescind  the  deposit  and  recover  the  amount  thereof 
from  receivers  into  whose  possession  the  property  of  the  bank  went 
after  their  appointment,     (p.  978.) 

BANKS  AND  BANKING. — A  Deposit  is  not  so  Indistinguish- 
ably  Mixed  with  the  other  funds  of  a  bank  that  it  cannot  be  traced 
and  identified,  if  it  consists  partly  of  moneys  not  credited  to  the  de- 
positor on  the  books  of  the  bank  until  after  the  appointment  of  a 
receiver,  and  the  balance  is  in  checks  none  of  which  were  collected 
prior  to  such  appointment,     (p.  978.) 

Action  by  Baker  to  recover  of  the  defendants,  as  receivers 
of  the  Commercial  Bank,  two  hundred  and  eighty-three  dol- 
lars by  him  deposited  in  that  bank  June  13,  1904.  of  which 
amount  one  hundred  and  sixty-nine  dollars  was  in  checks  pay- 
able to  his  order  and  drawn  on  other  banks.  Judgment  for 
the  plaintiff,  and  the  defendants  prosecuted  a  writ  of  error. 

Fred.  L,  Rosemond.  Charles  S.  Turnbaugh  and  Robert  T. 
Scott,  for  the  plaintiffs  in  error. 

Mathews  &  Mathews,  for  the  defendant  in  error. 

^^^  PRICE,  J.  The  Commercial  Bank  Company  was  in- 
corporated under  the  laws  of  this  state  in  ]\Iarch,  1901,  and 
it  organized  by  the  stockholders  electing  five  directors,  con- 
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sisting  of  Leonard  Orme,  H.  0.  Barber,  P.  C.  Patterson, 
William  Moss  and  Charles  Bell.  The  directors  promptly 
elected  Leonard  Orme,  president,  TL  O.  Barber,  vice-presi- 
dent, William  Moss,  secretary,  and  Charles  Bell,  treasurer. 
These  directors  and  officers  of  the  bank  were  afterward  re- 
elected to  and  occupied  the  same  positions,  ^'^^  respectively, 
until  the  close  of  the  bank  on  the  thirteenth  day  of  June, 
1904.  and  subsequent  thereto,  but  the  directors  never  held  a 
meeting  after  June,  1903. 

Under  the  regulations  of  the  company  the  directors  ap- 
pointed said  P.  C.  Patterson  cashier,  and  he  served  in  that 
capacity  until  June  11,  1904.  On  that  day,  "and  for  a  long 
time  prior  thereto,"  the  said  company  "was  hopelessly  and 
irretrievably  insolvent,  of  which  fact  said  H.  O.  Barber  and 
P.  C.  Patterson,  officers  and  directors  aforesaid,  had  full 
knowledge."  Another  fact  agreed  upon  is,  "that  during  the 
existence  of  said  bank,  said  P.  C.  Patterson,  as  a  director  and 
by  virtue  of  his  office  as  cashier,  and  by  the  authority  of  said 
board  of  directors,  was  in  control  of  the  property  of  said 
bank,  and  was  the  active  manager  of  its  business.  Leonard 
Orme  was  old  and  infirm,  resided  quite  a  distance  from  Cam- 
bridge (location  of  bank),  and  never  took,  nor  was  he,  when 
elected  president,  expected  to  take,  any  active  part  in  con- 
ducting the  business  of  said  bank."  And  further,  "Charles 
Bell,  treasurer,  resided  and  was  engaged  in  business  at  New 
Lexington,  Ohio,  and  William  Moss,  the  secretary-,  was  en- 
gaged in  business  at  Cambridge,  and  neither  of  them  took 
any  part  in  the  management  of  the  business  of  the  bank." 

One  Dwight  Scott  was  an  employe  in  said  bank  during  its 
existence,  and  during  the  last  year,  or  longer,  was,  though 
never  so  designated  or  appointed,  styled  assistant  cashier, 
and  served  the  bank  as  teller  and  bookkeeper.  During  the 
last  two  years  or  more  of  the  bank's  life  Paul  Keyes  was  em- 
ployed as  bookkeeper.  Prior  to  the  thirteenth  day  of  June, 
1904,  the  jjlaintilV  below.  Baker,  had  **'*  been  a  depositor  in 
said  bank  and  had  an  account  therewith  which  showed  a  bal- 
ance due  him  of  about  one  hundred  dollars.  There  had  been 
no  special  arrangement  with  the  bank  concerning  his  de- 
posits to  treat  checks  as  money,  or  to  draw  against  them  be- 
fore collected,  but  his  custom  when  making  deposits  was  to 
pass  his  checks  indorsed  in  blank  and  his  money  over  the 
counter  to  the  cashier  or  other  person  in  charge,  who  would 
enter  the  same  in  plaintitl's  pass-book,  and  then  credit  plain- 
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tiff's  account  with  the  bank  on  its  books,  subject  to  the  right 
of  the  bank  to  charge  back  any  check  that  might  be  dishon- 
ored. The  ninety-nine  dollars  in  money,  and  the  two  checks 
on  other  banks  amounting  to  one  hundred  and  eighty-four 
dollars  referred  to  in  the  petition,  were  deposited  on  the  thir- 
teenth day  of  June,  1904,  about  one-half  hour  before  the 
bank  closed,  by  handing  the  same  to  Dwight  Scott,  assistant 
cashier,  together  with  a  deposit  slip,  without  any  specific  in- 
structions, who  entered  the  amount  thereof  as  a  credit  to 
plaintiff  in  his  pass-book,  which  was  returned  to  him.  Scott 
put  the  ninet.y-nine  dollars  cash  with  the  money  of  the  bank, 
"and  the  same  became  indistinguishably  mingled  with  the 
general  mass  of  the  bank's  funds  then  on  hand,  and  that 
may  have  been  thereafter  received"  on  that  day.  No  entry 
was  made  of  said  deposit  to  plaintiff's  credit  on  any  book  of 
the  bank  on  that  day,  nor  at  any  time  by  said  bank,  or  its 
officers,  agents  and  employes,  but  after  the  appointment  of 
the  receiver  and  at  his  direction  on  the  fifteenth  day  of 
June,  1904,  the  amount  of  said  deposit,  cash  and  checks,  two 
hundred  and  eighty-three  dollars,  was  entered  on  the  ledger 
to  plaintiff's  credit,  but  these  checks,  being  on  other  banks, 
were  not  collected  by  the  receivers  for  several  days  thereafter. 
When  said  deposit  was  made  by  plaintiff,  he  had  no  knowl- 
edge ^^'^  of  the  insolvent  condition  of  the  bank,  but  be- 
lieved it  to  be  solvent,  and  when  he  learned  of  the  appoint- 
ment of  a  receiver,  on  the  fifteenth  day  of  June,  1904,  de- 
manded payment  of  him  of  said  money  and  checks  or  the  pro- 
ceeds thereof  aggregating  two  hundred  and  eighty-three  dol- 
lars, which  demand  was  refused. 

On  the  eleventh  day  of  June  preceding,  which  was  Satur- 
day, about  midnight,  said  Barber  and  Patterson  clandestinely 
absconded,  but  the  same  was  neither  known  or  suspected 
by  anyone  connected  with  the  bank  until  after  the  close 
of  business  on  the  thirteenth  day  of  June,  1904,  when  its 
total  funds,  including  the  amount  deposited  by  plaintiff, 
amounted  to  three  thousand  and  twenty-six  dollars  and  six- 
teen cents,  which  was  placed  in  the  safe  and  afterward,  on  the 
loth  of  June,  taken  possession  of  by  the  receiver. 

Another  fact  agreed  upon  is  that  "the  insolvency  of  the 
bank  was  chiefly,  if  not  wholly,  due  to  said  Barber  and 
Patterson,  severally,  jointly,  and  in  the  names  of  sundry  cor- 
porations with  which  they  were  respectively  connected,  and 
in  violation  of    their  duties  as  such    officers,  becoming  in- 
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debted  to  said  company  on  notes  and  for  overdrafts  in  the 
aggregate  of  more  than  one  hundred  thousand  dollars,  not- 
withstanding that  each  of  them  was  at  said  time  insolvent, 

said  indebtednesses  were  unsecured,  and  yet  unpaid 

Said  doings  of  Barber  and  Patterson  were  not  known  to,  or 
consented  to  by,  said  board  of  directors,  but  the  same  and 
the  insolvent  condition  of  said  company  were  by  said  Barber 
and  Patterson  in  their  personal  interest,  respectively,  con- 
cealed from  and  were  unknown  to  said  board  of  directors." 
The  amount  Barber  and  Patterson  owed  the  bank  was  more 
than  one-half  its  paid-up  capital  stock. 

^^"  It  appears  also  that,  prior  to  the  departure  of  Barber 
and  Patterson,  said  Dwight  Scott,  assistant  cashier,  and  Paul 
Keyes,  bookkeeper,  had  knowledge  that  said  "company  was 
short  of  funds,"  and  they  were  informed  by  Barber  and  Pat- 
terson, or  by  one  of  them,  that  they  were  going  to  Cincin- 
nati to  procure  funds  for  the  bank,  and  would  return  Mon- 
day, June  13th,  or  Monday  night,  with  funds  for  the  bank. 
But  they  did  not  return  and  the  bank  never  opened  for 
business  after  that  day. 

Another  important  fact  agreed  upon  is:  "That  an  exam- 
ination of  the  condition  of  said  bank  at.  any  time  within 
thirty  days  before  it  was  closed  vrould  have  disclosed  its 
insolvency,  but  no  such  examination  was  made  by  the  board 
of  directors  or  by  any  person  on  their  behalf." 

The  foregoing  are  the  faety  brought  into  the  record,  and 
what  judgment  do  they  demand? 

Ordinarily,  the  relation  between  a  general  depositor  and 
the  bank  is  that  of  debtor  and  creditor,  and  that  relation, 
when  allowed  to  stand,  will  not  authorize  or  permit  such  de- 
positor to  obtain  a  preference  over  other  general  creditors 
in  case  the  bank  was  insolvent  when  the  deposit  was  made. 
Mere  insolvency  does  not  furnish  a  ground  for  a  rescission 
of  the  transaction,  but  in  order  to  prevent  the  title  to  the 
deposit  vesting  in  the  bank,  fraud  must  be  shown  in  its 
reception  sufficient  to  entitle  the  depositor  to  repudiate  the 
deposit  and  reclaim  the  same.  The  plaintiff  claims  the  facts 
make  such  a  case. 

It  is  alleged  in  the  petition  and  not  denied  in  the  an- 
swer, and  it  is  also  agreed  upon  as  a  fact  in  the  case,  that 
for  a  long  time  prior  to  the  making  of  the  deposit  in  ques- 
tion, the  bank  was  "hopelessly  and  irretrievably  insolvent." 
These  are  remarkably  ^**''  strong  words,  and  they  character- 
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ize  the  condition  of  the  bank  for  a  period  not  made  defi- 
nite, but  left  to  us  as  an  admonition  that  hopeless  insolvency 
had  existed  for  a  "long  time." 

The  plaintiffs  in  error,  the  receivers,  insist  that  although 
such  had  been  the  real  condition  of  the  bank  for  a  long  time, 
it  was  not  known  to  the  board  of  directors  and  officers  of 
the  bank  other  than  Barber,  director  and  vice-president,  and 
Patterson,  director  and  cashier;  and  that  their  transactions 
which  involved  and  wrecked  it  were  in  their  own  personal 
interest  and  were  concealed  from  the  board  of  directors.  It 
is  argued  from  this  fact  that  their  knowledge  cannot  be  im- 
puted to  the  bank.  In  other  words,  they  had  been  and  were 
occupying  a  position  with  reference  to  the  business  of  the 
bank  adverse  to  its  interests,  and  while  they  were  agents  for 
the  bank  for  some  purposes,  and  in  all  things  in  the  line  of 
duty  within  the  scope  of  their  authority,  yet  they  did  not 
represent  it  in  their  fraudulent  appropriation  of  its  assets. 
To  determine  the  soundness  of  this  claim  we  must  not  over- 
look one  other  fact  agreed  upon,  "that  Patterson,  during  the 
existence  of  the  bank,  as  a  director  and  by  virtue  of  his 
office  of  cashier,  and  by  the  authority  of  said  board  of  di- 
rectors, was  in  control  of  the  property  of  said  bank  and  was 
the  active  manager  of  its  business." 

It  would  seem  that  the  board  of  directors,  in  whom  the 
law  vests  the  general  control  and  management  of  the  affairs 
of  the  corporation,  attempted  to  shift  all,  or  at  least  a  large 
portion,  of  its  authority  and  responsibility  to  the  shoulders 
of  the  cashier.  This  is  entirely  consistent  with  the  other 
fact,  that  there  had  been  no  meeting  of  the  board  within  the 
year  next  preceding  the  failure  of  the  bank.  The  ^*®  presi- 
dent was  old  and  infirm  and  resided  some  distance  from  the 
city,  the  location  of  the  bank.  "When  he  was  elected  it  was 
not  expected  by  the  board  that  he  would  take  any  active  part 
in  conducting  the  affairs  of  the  bank.  Charles  Bell,  the  treas- 
urer, was  engaged  in  business  in  another  county  and  William 
Moss,  the  secretary,  was  in  business  of  his  own  in  Cam- 
bridge, but  neither  of  them  took  any  part  in  the  manage- 
ment of  the  business  of  the  bank.  These  men  were  also 
directors,  as  were  Barber,  Patterson  and  Orme.  How  was 
the  board  of  directors  to  receive  any  information  under  such 
circumstances?  How  could  it  know  what  was  going  on  in- 
side of  the  institution  except  through  those  put  and  left  in 
active  charge? 
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If  the  wrongs  committed  by  the  cashier  and  vice-president 
had  been  confined  to  a  single  transaction,  or  to  a  few  trans- 
actions within  a  brief  period,  there  would  be  some  room  for 
the  proposition  made,  that  the  bank  should  not  be  charged 
with  their  knowledge  of  its  insolvent  condition.  But  such 
was  not  the  case.  It  had  been  hopelessly  and  irretrievably 
insolvent  for  "a  long  time"  prior  to  the  deposit  involved,  and 
the  fraudulent  acts  of  the  cashier  and  vice-president  con- 
sisted of  many  acts  committed  not  at  once,  but  during  many 
months,  perhaps  years,  for  it  is  said  in  the  agreed  statement 
that  the  ' '  insolvency  was  chiefly,  if  not  wholly,  due  to  said 
Barber  and  Patterson  severally,  jointly  and  in  the  names  of 
sundr}^  corporations  with  which  they  were  respectively  con- 
nected, and  in  violation  of  their  duty  as  such  officers,  becom- 
ing indebted  to  said  company  on  notes  and  for  overdrafts  in 
the  aggregate  of  more  than  one  hundred  thousand  dollars." 
They  were  insolvent  all  this  time,  and  the  bank  had  no  ^^^  se- 
curity for  their  indebtedness.  There  was  a  protracted  loot- 
ing, and  the  cash  in  the  vaults  shrank  gradually  from  time  to 
time  as  the  fraudulent  acts  proceeded  until  the  final  collapse. 

In  cases  resting  on  facts  far  more  favorable  to  the  bank, 
let  us  listen  to  the  voice  of  the  authorities. 

In  Smith  v.  Anderson,  10  N.  Y.  Supp.  278,  the  plaintiff 
delivered  moneys  to  the  president  of  a  bank  to  be  deposited 
therein,  and  the  latter,  without  plaintiff's  knowledge  or  con- 
sent, deposited  them  in  his  own  name  as  her  attorney,  and 
afterward  unlawfully  appropriated  a  large  part  thereof  to 
his  own  use.  It  was  held  that  the  bank  is  liable,  since  it  is 
chargeable  with  the  knowledge  possessed  by  its  president. 
On  page  279  the  court  say:  "If  Warner  [the  president] 
had  converted  the  money  without  the  bank  having  received 
it,  or  without  credit  being  given  on  its  books,  it  would  not  be 
liable.  But  when  its  president  receives  funds  which  go 
into  the  bank,  it  is  chargeable  with  all  the  knowledge  pos- 
sessed by  him;  otherwise  those  dealing  with  banks  would  be 
without  remedy  in  case  of  fraud  or  misappropriation  on  the 
part  of  its  president."  And  on  page  280,  it  is  said:  "The 
bank  created  its  president,  and  if,  through  his  fraud,  it  or 
a  third  person  must  suffer,  the  maxim  protects  the  customer." 

In  Bhick  Hills  Nat.  Bank  v.  Kellogg,  4  S.  Dak.  312,  56 
N.  W.  1071,  the  cashier  took  a  note  payable  to  himself,  as  an 
individual,  and  transferred  it  to  the  bank  of  which  he  was 
cashier.     It  was  held  that  knowledge  of  the  cashier  as  to  de- 
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fenses  and  equities  existing  against  the  note  was  the  knowl- 
edge of  the  bank. 

In  Le  Due  v.  Moore,  111  N.  C.  516,  15  S.  E.  888,  J.  had 
executed  his  promissory  note  to  M.,  the  ^^^  president  of  a 
bank,  who  before  its  maturity  and  for  value,  but  for  his  own 
benefit,  indorsed  the  note  over  to  the  bank.  The  president 
and  cashier  composed  the  discount  committee  of  the  bank, 
and  the  president  participated  in  discounting  the  note.  It 
was  held  that  the  bank  took  the  note  subject  to  all  the 
equities  by  which  the  president  as  an  individual  was  bound, 
the  presumption  being  that  his  knowledge  was  the  knowledge 
of  the  bank. 

Of  like  import  is  Oak  Grove  etc.  Cattle  Co.  v.  Foster,  7 
N.  Mex.  650,  41  Pac.  522.  In  Hardy  v.  First  Nat.  Bank,  56 
Kan.  493,  43  Pac.  1125,  it  appeared  that  the  president  and 
cashier,  respectively,  of  a  bank  were  part  owners  of  a  note 
sued  on  by  the  bank,  which  note  was  taken  in  the  name  of 
S.  by  the  procurement  of  the  president  and  cashier,  who  had 
full  knowledge  of  the  transaction  in  which  it  was  given.  It 
was  held  that  the  indorsement  of  the  note  by  S.  without  re- 
course did  not  operate  to  transfer  it  to  the  bank  free  from 
defenses  existing  between  the  original  parties  to  it. 

The  same  principle  is  maintained  in  City  Bank  v.  Phillips, 
22  Mo.  85,  64  Am.  Dec.  254.  In  First  Nat.  Bank  of  New  Mil- 
ford  V.  Town  of  New  Milford,  36  Conn.  93,  it  appears  that 
C,  who  was  at  the  same  time  treasurer  of  a  town  and  cashier 
of  a  bank,  took  three  thousand  dollars  from  the  funds  of 
the  bank  for  his  own  use,  and  executed  a  note  to  the  bank 
for  the  amount  as  treasurer  of  the  town,  the  note  being 
entered  upon  the  books  of  the  bank  in  the  same  manner  with 
other  notes  taken  for  money  loaned.  C.  was  the  principal 
financial  manager  of  the  bank,  and  had  been  allowed  and 
accustomed  to  make  loans  at  his  discretion,  without  consult- 
ing the  directors.  He  had  already,  without  their  knowledge, 
embezzled  the  funds  of  the  bank  to  a  large  amount.  The 
town  had  been  in  the  habit  of  borrowing  ^^^  money  at  this 
bank  and  elsewhere,  and  upon  notes  executed  by  the  town 
treasurer,  and  these  loans  had  been  reported  to  the  town  in 
the  annual  reports  of  the  treasurer,  which  reports  had  been 
accepted  by  the  town.  Occasional  votes  of  the  town  for  thirty 
years  had  authorized  the  treasurers  to  borrow  money  for  the 
use  of  the  town.  In  the  suit  by  the  bank  against  the  town 
on  the  note  mentioned  it  was  held:  1.  That  the  votes  of  the 
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town  and  reports  of  the  town  treasurers  were  admissible  in 
evidence  upon  the  question  of  the  authority  of  C.  to  borrow 
money  for  the  town ;  2.  That  C.  was  engaged  in  an  extensive 
fraud  upon  the  bank,  and  in  view  of  all  the  facts,  it  was 
fairly  presumable  that  he  made  the  note  in  the  form  in 
which  he  did  as  a  false  representation  and  cover  by  which 
to  perpetrate  a  fraud  on  the  bank,  and  with  no  intention  to 
bind  the  town ;  3.  But  that  if  he  intended  to  bind  the  town, 
his  own  fraud  as  treasurer  was  known  to  him  as  agent  of  the 
bank,  and  was  therefore  the  knowledge  of  the  bank,  and  it 
could  not  recover. 

In  Loring  v.  Brodie,  134  Mass.  453,  it  is  held  that  if  a  cash- 
ier of  a  bank  receives  securities  on  a  loan  from  the  bank  to  a 
trustee,  with  knowledge  that  the  securities  belong  to  a  trust, 
the  bank  is  affected  with  the  knowledge  of  its  cashier,  and  is 
put  upon  inquiry  as  to  whether  the  trustee  has  authority  to 
pledge  the  securities.  In  First  Nat.  Bank  v.  Blake,  60  Fed. 
78,  it  appeared  that  the  defendant  had  executed  his  prom- 
issory note  to  C.  and  delivered  it  upon  condition  that  it  was 
to  be  surrendered  to  him  upon  C.'s  failure  to  perform  stip- 
ulated acts.  C.  immediately  transferred  the  note  by  indorse- 
ment to  a  bank  of  which  he  was  '^^^  president  and  general 
manager.  The  circuit  court  of  the  United  States  held  that 
as  C.  himself  was  the  sole  representative  of  the  bank,  in  the 
transfer  of  the  note  to  it,  the  bank  is  chargeable  with  his 
knowledge  of  the  condition  to  which  it  was  subject,  and  could 
•not  sue  on  the  note  until  that  condition  is  performed. 

In  Farmers'  etc.  Bank  v.  Loyd,  89  ]\Io.  App.  262,  it  was 
held  that  where  a  bank  cashier  makes  purchase  of  a  certificate 
of  stock  as  such  cashier,  he  acts  within  the  scope  of  his  au- 
thority, and  the  knowledge  that  he  has  of  the  condition  of 
the  stock  must  be  imputed  to  the  bank. 

In  Baldwin  v.  Davis,  118  Iowa,  36,  91  N.  W.  778,  it  is  held 
that  where  an  agent  of  a  bank  has  notice  tliat  notes  and  a 
mortgage  securing  them  were  without  consideration  and 
fraudulent,  the  bank  cannot  hold  the  notes  as  collateral,  it 
being  charged  with  the  knowledge  of  its  agent.  See,  also, 
Bank  v.  Smith,  110  Tenu.  337,  75  S.  W.  1065,  where  the  same 
doctrine  is  approved. 

Goshorn  v.  People's  Nat.  Bank,  32  Ind.  App.  428,  102  Am. 
St.  Rep.  248,  69  N.  E.  185,  is  a  case  where  a  depositor,  desir- 
ing to  withdraw  his  bank  deposit  and  commit  it  to  a  trust 
company,  received  from  the  bank  cashier  a  suggestion  as  to  a 
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particular  trust  company,  and  drawing  a  check  delivered  it 
to  the  cashier,  with  instructions  to  deposit  the  amount  named 
with  the  company  suggested.  Instead  of  doing  so,  the  cash- 
ier substituted  the  depositor's  money  for  paid  checks  of  his 
own  on  the  bank  which  he  was  carrying  as  cash.  It  was  held 
that  even  on  the  theory  that  the  cashier  was  the  depositor's 
agent  for  the  transmission  of  the  fund,  the  bank  was  liable  for 
its  misappropriation,  the  transaction  amounting  to  a  pay- 
ment of  the  ^^^  depositor's  check  merely  with  the  evidences 
of  the  cashier's  indebtedness,  and  the  bank  being  cognizant 
of  the  fraud  through  its  cashier. 

See,  also,  Cutting  v.  Marlor,  78  N.  Y.  454,  for  similar  hold- 
ing. In  that  case  one  Bonnor  was  the  president  of  the 
bank  involved  in  one  of  his  fraudulent  transactions  in  con- 
verting to  his  use  certain  securities  delivered  to  the  bank  as 
collateral  for  a  loan.  The  trustees  of  the  bank  left  the  entire 
management  of  it  to  Bonnor  and  another  who  was  styled  man- 
ager. The  trustees  took  the  statement  of  Bonnor  without 
question  or  examination.  The  bank  was  chargeable  with 
knowledge  of  Bonnor 's  fraud.  On  page  460,  the  court  say: 
"A  corporation  is  represented  by  its  trustees  and  managers; 
their  acts  are  its  acts,  and  their  neglect  its  neglect.  The 
employment  of  agents  of  good  character  does  not  discharge 
their  whole  duty.  It  is  misconduct  not  to  do  this.  The  bank 
might  not  be  liable  for  a  single  act  of  fraud  or  crime  on  the 
part  of  an  officer  or  agent,  while  it  would  be  for  a  continuous 
course  of  fraudulent  practice,  especially  those  so  openly  com- 
mitted and  easily  detected  as  these  are  shown  to  have  been. 
Here  were  no  supervision,  no  meetings,  no  examination,  no  in- 
quiry," See,  also,  Atlantic  Bank  v.  Merchants'  Bank,  10 
Gray,  532;  Fishkill  Sav.  Inst.  v.  Bostwick,  19  Hun,  354; 
Holden  v.  New  York  etc.  Bank,  72  N.  Y.  286. 

In  Martin  v.  Webb,  110  U,  S,  7,  3  Sup.  Ct,  Rep,  428,  28  L. 
ed.  49,  it  was  held  that  knowledge  of  the  president  of  a  bank 
is  its  knowledge.  In  Cragie  v.  Hadley,  99  N,  Y.  131,  52 
Am.  Rep.  9,  1  N,  E.  537,  the  court  held  that  the  acceptance 
of  a  deposit  by  a  bank  irretrievably  insolvent  constituted 
such  a  fraud  as  entitled  a  depositor  to  reclaim  his  drafts  or 
their  proceeds. 

^^*  Indeed,  there  are  peculiar  and  urgent  reasons  for  a 
more  stringent  enforcement  of  the  rule  against  corporations 
than  against  individual  principals,  from  the  fact  that  the  only 
way   of   communicating   actual   notice   to    a   corporation   is 
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through  its  agents :  Fulton  Bank  v.  New  York  etc.  Canal  Co., 
4  Paige,  127.  "A  corporation  cannot  see  or  know  anything 
except  by  the  eyes  and  intelligence  of  its  officers." 

There  are  many  other  cases  in  the  same  channel,  but  we 
have  cited  enough  for  the  present  purpose.  It  is  quite  true 
that  cases  can  be  found  that  seem  to  hold  to  a  doctrine  con- 
trary to  the  foregoing,  but  they  rest  on  a  different  character 
of  facts,  and  usually  treat  of  a  single  transaction  wherein 
the  fraudulent  act  of  the  officer  or  agent  of  the  bank  did  not 
bind  it.  But  as  before  stated,  the  conduct  and  acts  of  Bar- 
ber and  Patterson  were  of  a  series,  running  doubtless  through 
many  months ;  obtaining  bank  funds  on  their  own  worthless 
notes  and  on  overdrafts  from  time  to  time,  so  that  the  bank 
became  "hopelessly  and  irretrievably  insolvent,"  and  this 
condition  existed  for  a  long  time  prior  to  the  making  of  the 
deposit  in  question. 

What,  then,  is  the  application  of  the  law  as  we  understand 
it  to  the  facts  of  this  case?  The  officers  named,  of  course, 
knew  the  bank  was  insolvent,  and  under  the  circumstances 
surrounding  them  their  knowledge  was  the  knowledge  of  the 
bank.  The  board  of  directors  created  the  cashier  and  vested 
in  him  the  broad  powers  described  in  the  above  agreed  state- 
ment. Not  only  so,  but  they  seem  to  have  abandoned  all 
supervision  and  control  during  the  last  year  of  its  active 
existence — abandoned  it  to  whatever  fate  might  overtake  it 
in  charge  of  such  ^^^  officers.  The  bank  did  not  become  in- 
solvent after  Barber  and  Patterson  absconded  on  the  night  of 
June  11th,  for  it  had  been  insolvent  a  long  time  prior  there- 
to, and  hopelessly  so.  Through  them  the  bank  knew  it.  The 
board  of  directors  is  chargeable  with  such  knowledge  of  its 
condition  as  would  have  been  ascertained  by  the  exercise  of 
ordinary  care. 

Nevertheless  its  doors  were  again  opened  on  IMonday,  June 
13th,  which  fact  was  an  invitation  to  make  a  deposit  when 
none  should  have  been  received.  It  was  a  palpable  fraud  ou 
any  innocent  depositor  to  receive  his  money  on  that  day — 
such  fraud  as  should  vitiate  the  transaction  as  a  deposit  and 
prevent  title  from  vesting  in  the  bank.  In  our  judgment,  no 
title  did  pass  to  the  bank  in  this  instance. 

It  seems  useless  to  say  that  Barber  and  Patterson,  having 
absconded  on  the  previous  Saturday  night,  did  not  represent 
the  bank  on  the  13th.  True,  they  left  it,  but  they  left  it  as  a 
Am,  St.  Rep.,  Vol.  113—62 
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mere  shell.  Scott,  who  acted  as  assistant  cashier  and  book- 
keeper, and  Keyes,  as  bookkeeper,  were  in  charge  on  the  13th. 
They  knew  the  bank  was  short  of  funds,  so  that  with  what 
was  taken  in  on  that  day  there  was  but  little  over  three 
thousand  dollars  in  its  coffers.  They  were  the  only  persons 
on  duty  there,  and  they  knew  that  if  the  departing  officers 
did  not  return  with  ample  means  by  INIonday  night,  the  bank 
could  not  open  again.  They  did  not  return,  and  as  soon  as 
the  depositor  learned  that  the  bank  was  closed,  he  demanded 
of  the  receivers  the  return  of  his  deposit.  We  think  he  had 
a  right  of  rescission  and  that  the  receivers  held  his  deposit 
impressed  with  a  trust  to  return  it. 

^^^  However,  it  is  urged  that  the  money  deposited  was  in- 
distinguishably  mingled  with  the  other  funds  of  the  bank, 
and  that  before  a  trust  can  attach,  the  depositor  must  be 
able  to  trace  and  identify  his  particular  deposit.  As  a  gen- 
eral rule,  this  is  true,  but  not  always  so.  In  this  case  there  is 
not  much  difficulty  in  applying  the  rule,  for  it  is  agreed  that, 
although  the  cash  deposited  was  placed  and  commingled  with 
other  cash  on  hand  the  evening  of  the  deposit,  it  was  not 
credited  to  Barber  on  the  books  of  the  bank  until  after  the 
appointment  of  the  receiver,  and  it  was  done  under  his  di- 
rection. As  to  the  checks  on  other  banks  which  were  part 
of  the  deposit,  they  were  not  collected  by  the  bank,  but  by 
the  receiver  and  several  days  after  the  appointment.  While 
there  were  no  "earmarks"  on  the  money,  the  exact  amount 
so  deposited  was  known,  and  we  regard  the  identification 
sufficient  under  the  rules  adopted  by  the  courts  to  govern  in 
such  circumstances.  In  Richardson  v.  New  Orleans  Deben- 
ture Co.,  102  Fed.  780,  52  L.  R.  A.  67,  42  C.  C.  A.  619,  the 
circuit  court  of  appeals  held:  1.  "That  when  a  bank  receives 
a  deposit  after  hopelessly  insolvent,  the  fraud  avoids  the 
implied  contract  between  the  parties  by  which  the  relation  of 
debtor  and  creditor  would  ordinarily  arise,  and  prevents  the 
money  deposited  from  becoming  the  property  of  the  bank, 
and  a  trust  is  the  equitable  result."  2.  "Where  a  bank  re- 
ceives a  deposit  on  the  day  of  its  suspension,  when  it  is 
known  by  its  officers  to  be  insolvent,  and  mingles  the  money 
with  its  own  funds  which,  to  an  amount  larger  than  the  de- 
posit, pass  into  the  hands  of  a  receiver,  it  is  not  essential  to 
the  right  of  the  depositor  to  recover  his  deposit  from  the  re- 
ceiver, that  he  should  be  able  to  trace  the  identical  money 
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deposited  into  the  receiver's  hands,  but  ^'^''  it  is  sufficient 
that  the  amount  which  went  into  his  hands  was  increased  by 
the  amount  of  the  deposit." 

In  Massey  v.  Fisher,  62  Fed.  958,  the  circuit  court  for  east- 
ern district  of  Pennsylvania  laid  down  the  following  rule: 
"The  fact  that  the  money  was  not  marked,  and  by  a  com- 
mingrling  with  other  funds  of  the  bank  lost  its  identity,  does 
not  affect  the  rifjht  to  recover  in  full,  if  it  can  be  traced  to 
the  vaults  of  the  bank  and  it  appears  that  a  sum  equivalent 
to  it  remained  continuously  therein  until  removed  by  the  re- 
ceiver." That  court  in  the  opinion  cites  many  supporting 
cases. 

In  Wasson  v.  Hawkins,  59  Fed.  233,  the  circuit  court  held 
that  "where  money  and  checks  are  unsuspectingly  deposited 
in  a  bank,  which  is  known  by  its  managing  officer  to  be  hope- 
lessly insolvent,  a  few  minutes  before  the  closing  hour  on  the 
last  day  on  which  it  does  business,  and  the  checks  are  subse- 
quently collected  by  the  bank's  clerk,  the  whole  of  the  deposit 
is  charged  with  a  trust,  and  an  equal  amount  may  be  recov- 
ered from  the  receiver,  who  retains  the  specific  money  among 
the  general  mass  of  the  bank's  funds." 

In  Beal  v.  City  of  Somerville,  50  Fed.  647,  1  C.  C.  A.  598, 
17  L.  R.  A.  291,  the  circuit  court  of  appeals,  first  circuit,  laid 
down  the  following  proposition:  "A  city  treasurer  deposited 
checks  in  a  bank,  indorsed  by  him  'for  deposit,'  and  the 
checks  were  immediately  credited  to  him  on  his  bank-book, 
though  not  in  pursuance  of  any  agreement  to  that  effect.  He 
.had  been  a  depositor  in  the  bank  for  some  years,  but  had  no 
agreement  that  his  checks  should  be  treated  as  cash,  or  that 
he  should  draw  against  them  before  collection.  The  bank  be- 
came insolvent  before  the  checks  were  collected,  and  their 
proceeds  passed  into  the  ^^'^  hands  of  a  receiver.  Held,  that 
no  title  passed  to  the  bank  except  as  a  bailee,  and  that  the 
depositor  was  entitled  to  the  proceeds." 

Of  like  import  is  City  of  Philadelphia  v.  Aldrich,  98  Fed. 
487.  The  foregoing  decisions  on  this  subject  are  quite  with- 
in the  case  of  St.  Louis  etc.  Ry.  Co.  v.  Johnston,  133  U.  S. 
566,  10  Sup.  Ct.  Rep.  390,  33  L.  ed.  683,  where  it  is  decided 
that  "when  a  bank  has  become  hopelessly  insolvent,  and  its 
president  knows  it  is  so,  it  is  a  fraud  to  receive  deposits  of 
checks  iVom  innocent  depositors,  ignorant  of  its  condition, 
and  he  can  reclaim  them  or  their  proceeds."  Further  dis- 
cussion and  citation  of    authorities  seem  to  be  unnecessary. 
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We  believe  there  is  no  error  in  the  judgment  of  the  lower 
court,  and  it  is  affirmed.  But  in  rendering  this  judgment,  we 
are  not  laying  down  general  rules  to  be  applied  indiscrimin- 
ately, but  wish  to  limit  our  decision  and  its  scope  to  the  facts 
of  this  case,  on  which  alone  it  is  authority. 

Shauck,  C.  J.,  Crew,  Summers  and  Spear,  JJ.,  concur. 

Davis,  J.,  dissents. 


The  Acceptance  of  a  Deposit  by  a  Bank  which  is  insolvent,  and 
therefore  by  statute  forbidden  to  continue  in  business,  constitutes 
such  fraud  as  entitles  the  depositor  to  reclaim  his  money:  Hyland  v. 
Eoe,  111  Wis.  361,  87  Am.  St.  Rep.  873,  and  see  the  cases  cited  in 
the  cross-reference  note  thereto.  On  the  criminal  liability  of  the  of- 
ficers of  an  insolvent  bank  for  receiving  deposits,  see  State  v.  Easton, 
113  Iowa,  516,  86  Am.  St.  Eep.  389,  and  cases  cited  in  the  cross-ref- 
erence note  thereto. 


CINCINNATI  TRACTION  COMPANY  v.  HOLZENKAMP. 

[74  OhiTst.  379,  78  N.  E.  529.] 

NEGLIGENCE,  Presumption  of  from  Accident. — When  the 
thing  which  caused  injury  is  under  the  management  of  the  defend- 
ant, and  the  accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation,  that  the 
accident  arose  from  want  of  care  on  the  part  of  the  defendant,  (p. 
983.) 

STBEET  RAILWAYS,  Presumption  of  Negligence  from  the 
Falling  of  a  Trolley  Pole. — If,  when  a  passenger  is  about  to  enter  an 
electric  street-car,  stopped  at  the  usual  place  for  that  purpose,  the 
trolley  pole  falls  upon  and  injures  him,  a  presumption  arises,  in  the 
absence  of  all  explanation,  of  negligence  on  the  part  of  the  street 
railway  company  rendering  it  liable  for  the  damages  sustained  from 
the  injury,     (p.  985.) 

Action  by  the  plaintiff,  Anna  Holzenkamp,  to  recover  of 
the  defendant,  the  Cincinnati  Traction  Company,  for  injuries 
received  by  her  from  the  falling  of  a  trolley  pole  of  one  of 
its  cars  when  she  was  about  to  step  upon  it  on  a  street  in  the 
city  of  Cincinnati. 

The  plaintiff  and  three  other  ladies  desiring  to  enter  a  car 
of  the  defendant,  one  of  them  signaled  it  to  stop,  and  it  did 
so.  It  was  operated  by  means  of  double  trolleys,  and  the 
conductor  was  trying  to  place  the  trolleys  on  the  wires  when 
the  pole  of  one  or  both  of  them  snapped,  and  one  or  both 
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fell,  striking  the  plaintiff  before  she  had  entered  the  car,  and 
inflicting  the  injury  for  which  she  sought  to  recover. 

The  court,  at  plaintiff's  request,  instructed  the  jury  as 
follows : 

"If  the  jury  find  from  the  testimony  that  the  plaintiff  had 
gone  to  the  corner  of  Franklin  avenue  and  Harrison  avenue, 
and  that  thereupon  the  car  of  the  defendant  came  to  said 
point  and  stopped  for  the  purpose  of  taking  the  plaintiff'  on 
board  as  a  passenger,  and  that  it  was  at  a  point  near  the 
corner  where  the  cars  of  the  defendant  were  in  the  habit  of 
stopping  to  take  on  passengers,  and  that  plaintiff  was  stand- 
ing in  the  street  adjacent  to  and  by  the  car  track  along 
which  the  car  came  going  to  the  city,  and  that  the  plaintiff  in- 
tended to  get  on  the  car,  and  was  about  to  do  so,  and  the 
car  stopped  at  the  point  where  she  was  standing  to  enable 
her  to  do  so;  and  if  the  jury  find  that  just  as  the  plaintiff 
was  about  to  step  on  the  car  she  was  struck  by  the  broken  or 
falling  trolley,  then  I  charge  you  that  for  the  purposes  of 
this  case  the  plaintiff  was  a  passenger  on  the  car,  and  if  the 
plaintiff  was  then  and  there  struck  and  injured  by  the  trol- 
ley breaking  and  falling  upon  her  from  the  said  car,  then  the 
presumption  arises,  in  the  absence  of  other  proof,  that  the 
traction  company  was  guilty  of  negligence." 

The  court  also  gave  a  general  charge  to  the  jury,  in  the 
course  of  which  it  said:  "The  law  is,  as  applied  to  the  facts 
of  a  case  like  this,  that  if  a  piece  of  iron  or  heavy  metal 
which  forms  part  of  an  overhead  apparatus  of  a  railroad  of 
this  character  breaks  and  falls  down  and  injures  somebody, 
even  one  passing  by,  but  more  particularly  one  who  is  there 
in  proper  position  to,  and  is  about  to,  become  a  passenger 
upon  this  railway,  that  there  the  law  raises  a  presumption, 
out  of  the  mere  fact  that  the  thing  occurred,  that  it  occurred 
through  the  negligence  of  the  defendant. 

"And  if  no  evidence  is  introduced  to  you  to  show  you  by 
testimony  that  this  apparatus  had  been  properly  inspected, 
that  it  was  properly  built,  and  that  it  was  in  all  respects  such 
as  is  usual  and  proper,  and  was  in  a  proper  condition,  and 
therefore  that  the  accident  was  simply  an  accident  which  no 
foresight  could  have  prevented,  then  you  are  justified  in  pre- 
suming, from  the  occurrence  of  the  accident  itself,  that  it 
was  through  either  some  defect  of  the  apparatus  which  could 
have  been  remedied,  and  ought  to  have  been  remedied,  and 
would  have  been  discovered  by  proper  inspection,  or  that  it 
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resulted  through  some  careless  and  improper  handling,  where- 
b}^  it  was  made  to  fall  down  and  produce  this  injury." 

Outealt  &  Foraker,  for  the  plaintiff  in  error. 

Charles  W.  Baker,  for  the  defendant  in  error, 

^^^  SUMMERS,  J,  The  record  does  not  show  an  exception 
to  the  giving  of  the  special  charge,  so  that  the  ^®"*  question 
so  ably  argued  is  not  presented  by  the  record. 

The  special  charge  seems  .to  have  been  fashioned  after  the 
ruling  in  Brian  v.  Bennett,  8  Car.  &  P.  724,  where  an  omnibus 
stopped  to  take  on  a  person  who  had  hailed  it  but  started  just 
as  he  was  putting  his  foot  on  the  step,  so  that  he  was  thrown 
down  and  injured.  The  court  said:  **I  think  that  the  stop- 
ping of  the  omnibus  implies  consent  to  take  the  plaintiff  as  a 
passenger,  and  that  it  is  evidence  to  go  to  the  jury."  It  is 
to  be  observed  that  the  facts  here  are  materially  different, 
and  that  the  instruction  goes  farther  and  that  its  correctness 
may  be  questioned. 

The  relation  of  carrier  and  passenger  arises  from  contract. 
The  passenger  must  expressly  or  impliedly  have  agreed  to 
compensate  the  carrier  or  transport  him,  and  the  carrier 
must  expressly  or  impliedly  have  agreed  to  carry  him,  and 
performance  of  the  contract  must  have  been  commenced  and 
the  passenger  be  under  the  care  of  the  carrier. 

But,  as  has  been  said,  the  question  is  not  presented  in  the 
record,  and  even  if  an  exception  to  the  charge  had  been  noted, 
it  would  not  have  been  necessary  to  determine  the  question, 
for  the  court  held  that  the  maxim  "res  ipsa  loquitur"  ap- 
plied, and  in  effect  instructed  the  jury  that  there  was  a  legal 
presumption  that  the  defendant  was  negligent  from  the  fact 
that  the  trolley  fell  and  injured  the  plaintiff,  although  she 
was  not  a  passenger,  but  only  about  to  become  one. 

It  has  been  held  in  some  cases  that  the  maxim  applies  only 
where  the  relation  of  carrier  and  passenger  exists,  but  while 
the  presumption  may  arise  when  that  relation  exists  from  cir- 
cumstances that,  in  the  absence  of  such  relation,  would  not 
give  rise  to  it,  ^'*'*  attention  to  the  reason  of  the  maxim,  and 
to  decided  cases  as  well,  will  show  that  it  does  not  depend 
upon  the  existence  of  that  relation. 

In  Cooley  on  Torts,  799,  the  learned  author  says:  "The 
rule  applied  to  carriers  and  passengers  is  not  a  special  rule  to 
govern  only  their  conduct,  but  is  a  general  rule  Mhich  may 
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be   applied   wherever    the   circumstances    impose   upon   one 
party  alone  the  obligation  of  special  care." 

In  Judson  v.  Giant  Powder  Co.,  107  Cal.  549,  48  Am.  St. 
Eep.  146,  40  Pac.  1020,  29  L.  R.  A,  718,  which  was  a  case 
of  destruction  of  property  by  an  explosion  of  dynamite, 
Garoutte,  J.,  says:  "As  was  well  said  by  the  court  in  Rose 
V.  Stevens  etc.  Co.,  20  Blatchf.  465,  11  Fed.  438:  'Undoubt- 
edly the  presumption  has  been  more  frequently  applied  in 
cases  of  carriers  of  passengers  than  in  any  other  class,  but 
there  is  no  foundation  of  authority  or  reason  for  any  such 
limitation  of  the  rule  of  evidence.  The  presumption  orig- 
inates from  the  nature  of  the  act,  not  from  the  nature  of  the 
relation  between  the  parties.'  The  carrier's  conti;^ct  with 
his  passenger  is  simply  to  exercise  a  certain  degree  of  care  in 
his  transportation.  It  is  the  duty  Mhich  the  law  enjoins  upon 
him;  and  the  law  also  enjoins  the  duty  upon  this  appellant 
and  all  others,  in  the  conduct  of  their  business,  to  exercise  a 
certain  degree  of  care  toward  this  respondent  and  all  man- 
kind. The  duty  which  the  law  enjoins  in  the  two  cases  only 
differs  in  the  degree  of  care  to  be  exercised.  The  principle 
of  law  involved  is  wholly  the  same;  and,  as  has  been  said, 
the  reason  of  the  rule  is  not  found  in  the  nature  of  the  re- 
lations existing  between  the  party  insuring  and  the  party 
insured.  The  presumption  arises  from  the  inherent  nature 
and  character  of  the  act  causing  the  injury.  Presumption 
arises  from  the  ^****  doctrine  of  probabilities.  The  future  is 
measured  and  weighed  by  the  past,  and  presiimptions  are 
created  from  the  experience  of  the  past.  "What  has  hap- 
pened in  the  past,  under  the  same  conditions,  Avill  probal)ly 
happen  in  the  future,  and  ordinary  and  probable  results  will 
be  presumed  to  take  place  until  the  contrary  it  shown."  The 
maxim  is  thus  stated  by  Shearman  and  Redfield  on  Negligence, 
fifth  edition,  section  59:  "Proof  of  an  injury,  occurring  as 
the  proximate  result  of  an  act  of  the  defendant,  which  would 
not  usually,  if  done  with  due  care,  have  injured  anyone,  is 
enough  to  make  out  a  presumption  of  negligence.  When  a 
thing  which  causes  the  injury  is  shown  to  be  under  the  man- 
agement of  the  defendant,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen,  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the  defendant,  that 
the  accident  arose  from  want  of  care."  The  following  cases 
selected  at  random  from  a  much  longer  list  will  serve  to  illus- 


984  American  State  Reports,  Vol.  113.  [Ohio, 

trate  the  application  of  the  maxim  in  cases  where  the  rela- 
tion between  the  parties  was  not  based  upon  contract.  Mullen 
V.  St.  John,  57  N.  Y.  567,  15  Am.  Rep.  530,  is  one  of  the  earli- 
est and  a  leading  case  in  this  country.  In  that  case  the  wall 
of  a  building  fell  out  and  a  person  standing  on  the  sidewalk 
was  injured  by  the  bricks  and  mortar.  It  was  held  that  the 
maxim  applied.  In  Scott  v.  London  Dock  Co.,  3  Hurl.  & 
C.  596,  an  injury  had  been  caused  by  the  falling  of  bags  of 
sugar  on  the  plaintiff  as  he  was  passing  by  a  warehouse. 
The  court  said:  "There  must  be  reasonable  evidence  of  neg- 
ligence. But  where  the  thing  is  shown  to  be  under  the  man- 
agement of  defendant  or  his  servants,  and  the  accident  ^^"^  is 
such  as,  in  the  ordinary  course  of  things,  does  not  happen  if 
those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,,  that  the  accident  arose  from  want  of  care."  In 
Richmond  Ry.  etc.  Co.  v.  Hudgins,  100  Va.  409,  41  S.  E.  736, 
the  plaintiff's  horse  took  fright  from  the  sudden  stopping  of 
an  electric  car  and  an  unusual  volume  of  smoke  coming  from 
under  it.  In  Campbell  v.  Consolidated  Traction  Co.,  201  Pa. 
167,  50  Atl.  829,  the  plaintiff  was  seated  in  his  wagon,  which 
was  standing  on  a  track  of  the  defendant's  road  in  one  of 
the  streets  of  the  city  of  Pittsburg.  In  front  of  him  were 
two  cars ;  the  second  car  in  front  of  him  moved  across  the 
track  on  an, ascending  grade.  The  trolley  pole  slipped  from 
the  wire  and  the  car  stopped  and  then  slipped  backward  about 
sixty  feet  and  struck  the  car  back  of  it,  and  the  force  of  the 
collision  drove  the  rear  car  against  the  plaintiff's  horse  and 
wagon,  or  the  motorman  of  that  car  moved  it  backward  to 
avoid  a  collision.  In  Uggla  v.  West  End  St.  Ry.  Co.,  160 
Mass.  351,  39  Am.  St.  Rep.  481,  35  N.  E.  1126,  the  plaintiff, 
while  driving  on  Park  Square  in  Boston,  was  struck  by  a 
broken  iron  attached  to  a  wire  guy.  The  iron  was  part  of  an 
ear  used  to  clasp  a  trolley  wire  and  applied  to  it  a  strain  from 
the  guy,  in  order  to  keep  the  trolley  wire  in  place  around  a 
curve  and  over  the  defendant's  track.  The  ear  broke  with 
the  strain  and  one  part  of  it  fell,  striking  the  plaintiff  on  his 
head.  In  Manning  v.  West  End  St.  Ry.  Co.,  166  Mass.  230, 
44  N.  E.  135,  a  switch  stick  flew  from  the  hands  of  the  con- 
ductor as  he  was  using  it  on  the  top  of  an  electric  car  and 
injured  a  person  on  the  sidewalk  in  the  street.  The  con- 
ductor was  using  the  stick  to  free  a  trolley  which  had  caught 
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in  the  ^*®  frog  at  the  junction  of  some  overhead  wires.  Sim- 
ilar accidents  had  occurred  there  half  a  dozen  times  before. 
Held,  in  an  action  for  personal  injuries,  that  there  was  evi- 
dence of  defendant's  negligence,  either  in  defective  construc- 
tion of  the  trolley  wires  and  poles,  or  in  the  conductor's  use 
of  the  switch  stick.  In  Thomas  v.  Western  Union  Tel.  Co., 
100  Mass.  156,  the  hind  wheels  of  plaintiff's  wagon  became  en- 
tangled with  one  of  the  defendant's  wires  which  was  swing- 
ing across  a  public  highway.  Held,  that  the  fact,  unex- 
plained and  unaccounted  for,  that  the  wire  was  in  such  a 
condition  was  in  itself  evidence  for  the  jury  on  the  issue  of 
negligence  of  the  defendant.  In  Hogan  v.  Manhattan  R.  R. 
Co.,  149  N.  Y.  23,  43  N.  E.  403,  a  piece  of  iron  fell  from  an 
elevated  railroad  structure  in  a  city  street  upon  a  person  law- 
fully in  the  street.  In  Clarke  v.  Nassau  Electric  R.  R.  Co., 
9  App.  Div.  51,  41  N.  Y.  Supp.  78,  the  plaintiff's  horse 
stepped  upon  one  of  the  rails  of  the  defendant's  tracks,  sprang 
into  the  air,  and  fell  down  upon  the  track,  where  it  died  in 
a  few  minutes.  The  plaintiff  also  received  a  shock  when  he 
seized  the  hames  of  the  harness.  In  Jones  v.  Union  Ry.  Co.. 
18  App.  Div.  267,  46  N.  Y.  Supp.  321,  one  of  the  span  wires 
that  supported  the  trolley  wires  of  defendant's  railroad 
broke  and  swung  to  the  sidewalk,  where  it  struck  and  injured 
the  plaintiff.  In  0 'Flaherty  v.  Nassau  Electric  R.  R.  Co., 
34  App.  Div.  74,  54  N.  Y.  Supp.  96.  a  trolley  wire  used  in 
connection  with  the  defendant's  railroad  broke  and  fell  to  the 
ground,  and  the  current  shocked  the  plaintiff.  This  case  is 
approved  without  report  in  165  N.  Y.  624,  59  N.  E.  1128. 

The  plaintiff  was  not  only  lawfully  in  the  street,  but  she 
stood  where  she  had  an  implied  invitation  from  the  defendant 
to  stand,  and  it  was  the  duty  ^**"  of  the  defendant  to  use 
reasonable  care  to  avoid  injuring  her,  and  the  court  was 
warranted  in  taking  judicial  notice  of  the  fact,  as  it  did,  that 
such  a  thing  as  the  breaking  of  the  trolley  pole  and  the 
falling  of  the  trolley  with  a  portion  of  the  pole  does  not 
happen  in  the  ordinary  course  of  events,  unless  there  was 
some  negligence  either  in  its  construction  or  in  the  manage- 
ment of  it,  and,  this  being  so,  the  court  very  properly  charged 
the  jury  that  the  plaintiff",  in  the  absence  of  any  evidence 
tending  to  rebut  the  presumption  of  negligence,  was  entitled 
to  recover  for  her  injuries.     The  judgment  is  affirmed. 

Price,  Crew,  and  Spear,  JJ.,  concur. 
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PEESUMPTION  OF  NEGLIGENCE  FROM  THE  HAPPENING  OF 
AN  ACCIDENT   CAUSING  PERSONAL   INJURIES. 
-     L  Scope  of  Note,  987. 
II.  Nature  of  the  Presumption  of  Negligence,  987. 
m.  General  Rule  Respecting  the  Creation  of  the  Presumption  of 

Negligence,  988. 
IV.  Necessity  for  the  Circu^istances  to  be  Such  as  to  Create  a  Rea- 
sonable Probability  of  Negligence,  993. 
V.  Necessity  for  Defendant  to  Have  Been  in  Control  of  the  Agency 
Causing  the  Accident,  996. 
VI.  Necessity  for  the  Accident  to  Have  Resulted  from  an  Act  Whict 
Ordinarily   or   with  Exercise   of   Ordinary  Care  Would   not 
Have  Happened,  997. 
\^/^^.  Necessity  for  the  Cause  of  the  Accident  not  to  be  Obscure,  998. 
^wIII.  Effect  Where  Several  Possible  Causes  for  the  Accident  Exist, 
One  of  Which  Would  not  Render  Defendant  Liable,  998. 
IX.  Effect  Where  Accident  may  Have  Happened  Through  Plain- 
tiff's 0«m  Negligence,  999. 
X.  Effect  Where  Both  Plaintiff  and  Defendant  were  Under  an  Ob- 
ligation to  Exercise  Equal  Care,  999. 
XI.  Effect  Where   the  Accident  Could  be   Accounted   for   on  the 
Theory  of  Inevitable  Accident  or  as  an  Act  of  God.  999. 
XII.  Application  of  the  Doctrine  of  Res  Ipsa  Loquitur  in  Creating 
Presumptions  of  Negligence,  999. 

XIII.  Effect  of  Contractual  Relations  Between  the  Parties  on  the 

Presumption  of  Negligence. 

a.  In  General,  1003. 

b.  Rule  Applicable  as  Between  Master  and  Servant,  1006. 

XIV.  Application  of  the  Rule  as  to  Presumptions  of  Negligence  to 

Varying  Circumstances. 
a.  In  General. 

1.  Falling  of  Walls,  Buildings,  Building  Material,  Tools 

from  Building  Under  Construction  or  Other  Falling 
Objects,  1010. 

2.  Falling  Rock  or  Debris  in  Mining  Operations,  1012. 

3.  Fallen,    Broken,    Trailing    or    Otherwise    Dangerously 

Exposed  Electric  Wires,  1012. 

4.  Explosions  of  Steam  Boilers,   Gasoline,  Dynamite  or 

Other  Explosives,   1014. 

5.  Sudden  Starting  or  Abnormal  Actions  of  Dangerous 

Machinery,  1016. 

6.  Accidents   to   Pedestrians   from    fcollisions.   Runaway 

Horses,  Defects  in  Streets  or  Other  Public  Places, 
1017. 
"b.  Accidents  Resulting  from  the  Operation   of  Steam  Rail- 
roads and  Street  Railways. 

1.  General  Rule  Applicable  to  Accidents  to  Passengers  on 

Both  Steam  Railroads  and  Street  Railways,  1020. 

2.  Accidents  Resulting  from  the  Manner  of  Operating 

the  Car  or  Trains. 

A.  In   General,    1022. 

B.  Explosions    of    Locomotive   Boilers   and   Giving 

Way  of  Railway  Bridges,  1023. 

C.  Accidents   While    Boarding    or    Alighting    from 

Trains  or  Cars,   or  from  Jolts,   Jerks,  Lurches 
and  Sudden  Starts  or  Stops,  1023. 
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D,  Collisions,  Derailments  or  Parting  of  Trains,  1025. 

E.  Accidents  to  Persons  not  Sustaining  Contractual 

Relations  with  the   Carrier,   1028. 
S.  Accidents  to  Passengers  from  the  Fall  or  Giving  Way 

of  Things  Constituting  Part  of  the  Car  Equipment 

or  Conveniences,  1028. 
4.  Accidents  Peculiar  to  Electric  Cars. 

A.  In  General,   1029. 

B.  Falling  or  Breaking  of  Trolley  Poles  or  Wires, 

1029. 

C.  Burning  Out  of  Fuses  or  Controllers,  1030. 

c.  Accidents  from  the  Falling  of  Elevators  in  Buildings,  1030. 

d.  Accidents  While  Traveling  by  Stage,  Livery,  Steamboat  or 

the  Like,  1031. 

I.    Scope  of  Note. 

We  shall  confine  the  scope  of  this  note  to  actions  for  personal 
injuries.  Hence  we  shall  exclude  from  our  consideration  the  pre- 
sumptions of  negligence  which  arise  with  respect  to  injuries  to  cat- 
tle, damages  caused  by  fires  started  by  sparks  from  railway  loco- 
motives or  otherwise.  Nor  shall  we  consider,  except  incidentally,  the 
presumptions  of  negligence  arising  from  collisions  at  sea.  And  we 
shall  also  exclude  consideration  of  questions  relating  to  the  rebuttal 
of  the  presumption  of  negligence,  and  we  shall  likewise  exclude  ques- 
tions relating  to  the  presumption  whether  the  person  injured  was 
in  the  exercise  of  due  care.  The  earlier  cases  on  the  subject  of  this 
note  were  considered  in  the  note  to  Philadelphia  etc.  R.  Co.  v.  An- 
derson, 20  Am.  St.  Rep.  490,  while  the  presumption  of  negligence 
arising  when  the  injury  has  been  suffered  and  there  is  no  evidence 
showing  who  was  at  fault  was  discussed  in  the  note  to  Huey  v. 
Gahlenbeck,  6  Am.  St.  Rep.  792.  The  question  of  the  liability  for 
the  keeping  of  explosives  was  considered  in  the  monographic  note  to 
Kinney  v.  Koopman,  G7  Am.  St.  Rep.  134,  while  the  duties  and 
liabilities  of  electric  corporations  were  considered  in  the  mono- 
graphic note  to  Hebert  v.  Lake  Charles  Ice  etc.  Co.,  100  Am.  St. 
Eep.  515,  524. 

II.  Nature  of  the  Presumption  of  Negligence. 
The  presumption  of  negligeuce  arising  from  the  happening  of  an 
accident  stands  in  the  place  of  actual  proof  of  negligence  until  it  is 
rebutted  and  overthrown:  Cleveland  etc.  R.  Co.  v.  Newell,  104  Ind. 
2G4,  54  Am.  Rep.  312,  3  N.  E.  836;  Union  etc.  R.  Co.  v.  Harris,  loS 
U.  S.  326,  15  Sup.  Ct.  Rep.  843,  39  L.  ed.  1003.  Or,  in  other  words,  if 
there  is  nothing  to  explain  the  evidence  so  as  to  show  that  the  de- 
fendant was  in  the  exercise  of  due  care,  the  plaintiff  is  entitled  to 
recover  the  damages  suffered  by  him  from  the  accident  so  shown: 
Louisville  etc.  R.  Co.  v.  Jones,  83  Ala.  376,  3  South.  9U2;  Augusta 
etc.  R.  Co.  v.  Randall,  79  Ga.  304,  4  S.  E.  674;  Louisville  etc.  R.  Co. 
v.  Snyder,  117  Ind.  435,  10  Am.  St.  Rep.  60,  20  N.  E.  284,  3  L.  R.  A. 
434;  Central  etc.  R.  Co.  v.  Kuhn,  86  Ky.  578,  9  Am.  St.  Rep.  309,  6 
S.  W.  441;  Graham  v.  Burlington  etc.  R.  Co.,  39  Minn.  81,  3S  N.  W. 
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812;  Duerr  v.  Conewjlidated  Gas  Co.,  86  App.  Div,  14,  83  N.  Y.  Supp. 
714. 

It  will  generally  be  found  that  where  the  presumption  of  negli- 
gence is  said  to  exist,  the  proof  which  establishes  the  accident  also 
shows  the  circumstances  from  which  some  negligence  or  want  of 
care  may  be  attributed  to  the  wrongdoer:  Young  v.  Bransford,  12 
Lea,  232.  In  a  late  case  in  North  Carolina  it  was  said  that  no  pre- 
sumption of  negligence  arises  from  the  mere  accident,  but  that  the 
fact  of  the  accident  is  in  some  cases  permitted  to  go  to  the  jury  as 
some  evidence  to  be  weighed  and  considered  by  them,  and  given 
such  effect  as  in  their  opinion  is  proper:  Isley  v.  Virginia  Bridge  etc. 
Co.   (N.  C),  53  S.  E.  841. 

The  legislature  of  a  state  may  declare  that  the  happening  of  an 
accident  through  a  defect  in  cars  or  appliances  of  a  railway  company 
may  constitute  prima  facie  evidence  of  negligence:  Pennsj'lvania  Co. 
V.  MeCann,  54  Ohio  St.  10,  56  Am.  St.  Rep.  695,  42  JST.  E.  768,  31  L.  E. 
A.  651. 

III.     General  Bnle  Bespectlng  the  Creation  of  the  Presumption  of 

Negligence. 

Negligence  may  be,  of  course,  proved  from  circumstances:  Sroufe 
V.  Moran  Bros.  Co.,  28  Wash.  381,  92  Am.  St.  Rep.  847,  68  Pae. 
896,  58  L.  R.  A.  313.  The  general  rule  is  that  when  negligence 
is  the  ground  upon  which  a  recovery  of  damages  is  sought,  the 
burden  of  proving  such  negligence  is  upon  the  plaintiff:  Birmingham 
etc.  Ry.  Co.  v.  Hale,  90  Ala.  8,  24  Am.  St.  Rep.  748,  8  South.  142; 
James  v.  Orrell,  68  Ark.  284,  82  Am.  St.  Rep.  293,  57  S.  W.  931; 
Philadelphia  etc.  R.  Co.  v.  Stebbing,  62  Md.  504;  Mitchell  v.  Chicago 
etc.  R.  Co.,  51  Mich.  236,  47  Am.  Rep.  566,  16  N.  W.  388;  Renders  v. 
Grand  Trunk  R.  Co.,  144  Mich.  387,  108  N.  W.  368;  Murray  v.  Mis- 
souri Pac.  Ry.  Co.,  101  Mo.  236,  20  Am.  St.  Rep.  601,  13  S.  W.  817; 
Chicago  etc.  R.  Co.  v.  Trotter,  61  Miss.  417;  Omaha  v.  Bowman,  52 
Neb.  293,  66  Am.  St.  Rep.  506,  J2  N.  W.  316,  40  L.  R.  A.  531;  Pawling 
v.  Hoskins,  132  Pa.  617,  19  Am.  St.  Rep.  617,  19  Atl.  301;  Spees  v. 
Boggs,  198  Pa.  112,  82  Am,  St.  Rep.  792,  47  Atl.  875,  52  L.  R.  A.  933; 
Atkinson  v.  Goodrich  Tranap.  Co.,  69  Wis.  5,  31  N.  W.  164;  Nitro- 
glycerin Case,  15  Wall.  524,  21  L.  ed.  206;  Hayes  v.  Michigan  Cent. 
E.  Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  Rep.  369,  28  L.  ed.  410.  As  will  be 
shown  later  on,  exceptions  to  the  general  rule  in  this  respect  are 
frequently  made  in  cases  of  common  carriers:  Spees  v.  Boggs,  198 
Pa.  112,  82  Am.  St.  Rep.  792,  47  Atl.  875,  52  L.  R.  A.  933. 

The  mere  happening  of  an  accident  does  not  generally  raise  a  pre- 
Bumption  of  negligence  without  reference  to  the  attending  circum- 
stances: Jones  V.  Alabama  etc.  R.  Co.,  107  Ala.  400,  18  South.  30; 
Denver  v.  Spencer,  34  Colo.  270,  114  Am.  St.  Rep.  000,  82  Pac.  590; 
Robinson  v.  Huber  (Del.),  63  Atl.  873;  Southern  R.  Co.  v.  McMillan, 
101  Ga.  116,  28  S.  E.  599;  Terre  Haute  etc.  R.  Co.  v.  Leeper,  60  IlL 
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App.  194;  Baltimore  etc.  R.  Co.  v.  Welsh,  17  Ind.  App.  505,  47  N.  E. 
182;  Hoosier  Stone  Co.  v.  McCain,  133  Ind.  231,  31  N.  E.  956;  Atchi- 
son etc.  R.  Co.  V.  McFarland,  2  Kan.  App.  662,  43  Pac.  788;  Cincin- 
nati etc.  R.  Co.  V.  Cook  (Ky.),  73  S.  W.  765;  Henry  v.  Brackenridge 
Lumber  Co.,  48  La.  Ann.  950,  20  South.  221;  Philadelphia  etc.  Co.  v. 
Stebbing,  62  Md.  504;  Murphy  v.  Great  Northern  R.  Co.,  68  Minn. 
526,  71  N.  W.  662;  Buesching  v.  St.  Louis  Gas  Light  Co.,  6  Mo.  App. 
85;  Lincoln  St.  R.  Co.  v.  Cox,  48  Neb.  807,  67  N.  W.  740;  Foss  v. 
Baker,  62  N.  H.  247;  Bahr  v.  Lombard,  53  N.  J.  L.  233,  21  Atl.  190, 
23  Atl.  167;  Dobbins  v.  Brown, '119  N.  Y.  188,  23  N.  E.  537;  Parento 
V.  Taylor  &  Co.,  26  App.  Div.  518,  50  N.  Y.  Supp.  518;  Van  Orden 
V.  Acken,  28  App.  Div.  160,  50  N.  Y.  Supp.  843;  Melchert  v.  Smith 
B.  Co.,  140  Pa.  448,  21  Atl.  755;  Stearns  v.  Ontario  Spinning  Co.,  184 
Pa.  519,  63  Am.  St.  Rep.  807,  39  Atl.  292,  39  L.  R.  A.  842;  Venbuor 
V.  Lafayette  Worsted  Mills,  27  R.  I.  89,  60  Atl.  770;  Missouri  Pac. 
Ry.  V.  Foreman,  73  Tex.  311,  15  Am.  St.  Rep.  785,  11  S.  W.  326; 
Lyndsay  v.  Connecticut  etc.  R.  Co.,  27  Vt.  643;  Sorenson  v.  Menasha 
Paper  etc.  Co.,  56  Wis.  338,  14  N.  W.  446.  But  where  a  contractual! 
relation  exists  between  the  parties,  such  as  that  of  carrier  and  pas-/ 
senger,  the  mere  happening  of  an  accident  is  frequently  held  to  raise' 
the  presumption  of  negligence:  George  v.  St.  Louis  etc.  R.  Co.,  34 
Ark.  613;  Osgood  v.  Los  Angeles  Traction  Co.,  137  Cal.  280,  92  Am. 
St.  Rep.  171,  70  Pac.  169;  Roberls  v.  Chicago  etc.  Ry.  Co.,  78  111. 
App.  526;  Patton  v.  Pickles,  50  La.  Ann.  857,  24  South.  290;  Baltimore 
etc.  R.  Co.  V.  Swann,  81  Md.  400,  32  Atl.  175,  31  L.  R.  A.  313;  Sey- 
bolt  V.  New  York  etc.  R.  Co.,  95  N.  Y.  562,  47  Am.  Rep.  75;  Kay  v. 
Metropolitan  Street  R.  Co.,  29  App.  Div.  466,  51  N.  Y.  Supp.  724; 
Anderson  v.  Brooklyn  etc.  Co.,  32  App.  Div.  266,  52  N.  Y.  Supp.  984; 
Dampman  v.  Pennsylvania  R.  Co.,  166  Pa.  520,  31  Atl.  244;  Mexican 
etc.  R.  Co.  V.  Lauricella,  87  Tex.  277,  47  Am.  St.  Rep.  103,  28  S.  W. 
277. 

And  likewise  where  a  remedy  is  given  by  statute  for  injuries  caused 
by  negligence,  such  as,  for  instance,  against  municipal  corporations 
for  failure  to  keep  its  streets  in  repair,  negligence  is  presumed  with- 
out showing  notice  of  the  defect:  Gibson  v.  City  of  Huntington,  38 
W.  Va.  177,  45  Am.  St.  Rep.  853,  18  S.  E.  447,  22  L.  R.  A.  561. 

The  court,  in  St.  Louis  etc.  R.  Co.  v.  Burrows,  62  Kan.  89,  61  Pac. 
439,  in  discussing  this  question,  said:  "If  the  testimony  introduced 
in  behalf  of  the  plaintiff  in  such  cases  should  develop  that  the  in- 
jury resulted  from  an  act  of  God,  unavoidable  casualty,  or  from  causes 
not  connected  with  the  construction,  operation  or  maintenance  of  the 
railroad,  then  the  burden  of  proof  would  not  shift  to  the  defendant 
to  account  for  the  accident,  for  the  explanation  itself  (made  by  the 
plaintiff)  would  exonerate  the  carrier  from  the  charge  of  negligence. 
The  gist  of  the  action  is  want  of  care  on  the  part  of  defendant.  A 
presumption  of  negligence  in  such  cases  arises,  not  from  the  fact  of 
the  injury  alone,  but  from  its  cause  or  the  circumstances  attending  it; 
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and  if  such  circumstances  as  detailed  in  the  testimony  introduced  by 
the  plaintiff  should  show,  for  instance,  that  he  was  shot  through  a 
window  by  a  person  distant  from  the  track,  or  that  the  train  was 
struck  by  lightning,  or  that  he  fell  down  while  the  train  was  standing 
still,  or  that  the  accident  happened  in  some  other  manner  wholly 
beyond  the  control  of  the  carrier  or  its  servants,  there  would  be  no 
presumption  of  negligence  for  the  defendant  to  rebut,  for  the  reason 
that  the  plaintiff  had,  in  his  account  of  the  accident,  disproved  the 
charge  of  negligence  made  by  him.  The  railroad  company  being  held 
to  the  highest  degree  of  care  which  human  prudence  or  foresight  can 
provide,  it  is  sufficient  in  this  class  of  cases  to  show  prima  facie  that 
the  injury  was  occasioned  by  the  failure  of  some  portion  of  the 
machinery,  appliances  or  means  provided  for  the  transportation  of 
passengers,  or  any  other  thing  which  the  carrier  can  and  ought  to 
control,  as  a  part  of  its  duty  to  carry  passengers  safely:  Meir  v. 
Eailroad  Co.,  64  Pa.  225,  3  Am,  Eep.  581.  A  presumption  of  negli- 
gence arises  from  the  occurrence  of  an  accident  alone.  "When  it 
proceeds  from  an  act  of  such  a  character  that,  where  due  care  is 
taken  in  its  performance,  no  injury  ordinarily  ensues  from  it  in  sim- 
ilar cases,  or  where  it  is  caused  by  the  mismanagement  or  miscon- 
struction of  a  thing  over  which  the  defendant  has  immediate  con- 
trol, and  for  the  management  or  construction  of  which  he  is  respon- 
sible: Western  Transp.  Co.  v.  Downer,  11  Wall.  129,  20  L.  ed.  160. 
In  Gleeson  v.  Virginia  etc.  R.  R.  Co.,  140  U.  S.  435,  11  Sup.  Ct.  Rep. 
859,  35  L.  ed.  458,  this  question  was  considered  by  the  supreme  court 
of  the  United  States.  The  accident  in  that  case  occurred  by  reason 
of  a  landslide  in  a  railway  cut  caused  by  an  ordinary  fall  of  rain. 
It  was  held  that  an  injury  to  a  passenger,  caused  by  the  train  coming 
in  contact  with  the  earth  which  had  fallen  down  upon  the  track, 
raised  a  presumption  of  negligence  on  the  part  of  the  railway  com- 
pany, and  threw  the  burden  of  proof  of  showing  that  the  slide  was 
in  fact  the  result  of  causes  beyond  the  control  of  the  railway  com- 
pany upon  the  latter.  .  In  passing  upon  the  question  the  court  said: 
'The  law  is  that  the  plaintiff  must  show  negligence  in  the  defend- 
ant. This  is  done  prima  facie  by  showing,  if  the  plaintiff  be  a  pas- 
senger, that  the  accident  occurred.  If  that  accident  was  in  fact  the 
result  of  causes  beyond  the  defendant's  responsibility  or  of  the  act 
of  God,  it  is  still  none  the  less  true  that  the  plaintiff  has  made  out 
liis  prima  facie  case.  When  he  proves  the  occurrence  of  the  accident, 
the  defendant  must  answer  that  case  from  all  the  circumstances  of 
exculpation,  whether  disclosed  by  one  party  or  the  other.  They  are 
its  matter  of  defense.  And  it  is  for  the  jury  to  say,  in  the  light 
of  all  the  testimony,  and  under  the  instructions  of  the  court,  whether 
the  relation  of  cause  and  effect  did  exist,  as  claimed  by  the  defense, 
between  the  accident  and  the  alleged  exonerating  circumstances.'  " 

In   a  later  case   in  that   same   court,   it  was  observed,  in  speaking 
of  the  rule  respecting  the  presumption  of  negligence  on  the  part  of 
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a  carrier  arising  from  proof  of  an  accident  to  a  passenger,  that: 
"It  relates  to  burden  of  proof,  and  should  not  be  confused  with  the 
question  of  what  constitutes  negligence  per  se.  According  to  this 
rule,  when  proof  of  an  accident  to  a  passenger  is  made,  a  prima  facie 
case  of  negligence  on  the  part  of  the  carrier  is  presented,  and  no 
more.  The  defendant  is  then  called  upon  to  explain,  but  it  has  the 
right  to  make  its  explanation  from  the  plaintiff's  own  evidence,  if 
it  can;  and  if,  upon  that  evidence,  different  minds  might  reach  differ- 
ent conclusions  respecting  the  character  of  the  defendant's  conduct, 
the  jury  should  be  allowed  to  say  if  a  recovery  is  warranted.  The 
rule  is  the  same  in  this  respect  as  it  is  in  reference  to  contributory 
negligence — a  pure  matter  of  defense  which  may  be  derived  from  the 
plaintiff's  own  testimony":  Metropolitan  St.  Ry.  Co.  v.  Warren 
(Kan.),  86  Pac.  131. 

Likewise  the  supreme  court  of  Illinois,  in  expressing  the  general 
rule  on  this  subject,  observed:  "The  weight  of  authority  seems  to 
be  in  favor  of  the  position  that  the  mere  happening  of  the  accident, 
together  with  the  exercise  of  ordinary  care  by  the  plaintiff,  does 
not  alone  raise  the  presumption  of  negligence  on  the  part  of  the 
defendant  carrier.  The  rule  is  thus  stated  by  Booth  in  his  work  on 
Street  Railway  Law,  section  361:  'The  mere  fact  that  a  passenger  has 
been  injured  en  route,  without  any  evidence  whatever  as  to  the  man- 
ner in  which  the  accident  occurred,  does  not  raise  a  presumption  of 
negligence  against  either  of  the  parties,  but  the  burden  of  proof 
shifts  where  the  accident  proceeds  from  an  act  of  such  a  character 
that,  when  due  care  is  taken  in  its  performance,  no  injury  ordinarily 
ensues  from  it,  or  where  it  is  caused  by  the  mismanagement  of  a 
thing  over  which  the  defendant  has  immediate  control,  or  for  the 
management  or  construction  of  which  it  is  responsible.'  Where  the 
injury  occurs  by  reason  of  any  defect  in  the  machinery,  or  cars,  or 
apparatus,  or  track  of  the  carrier,  or  where  there  is  anything  im- 
proper or  unskillful  or  negligent  in  the  conduct  of  its  servants,  or 
unsafe  in  the  appliances  of  transportation,  the  presumption  then  arises 
in  favor  of  the  negligence  of  the  carrier,  and  the  burden  of  rebut- 
ting this  presumption  is  thrown  upon  it.  But  if  the  plaintiff's  own 
evidence  shows  that  the  accident  was  due  to  a  cause  beyond  the 
control  of  the  carrier,  as  the  presence  of  vis  major,  or  the  tortious 
act  of  a  stranger,  tending  to  produce  the  accident,  no  such  prima 
facie  case  is  made  out  as  will  throw  the  burden  upon  the  carrier 
of  showing  that  it  was  not  guilty  of  negligence.  The  presumption 
in  question  comes  from  the  nature  of  the  accident,  and  the  circum- 
stances surrounding  it,  rather  than  from  the  mere  fact  of  the  acci- 
dent itself.  These  circumstances  must  be  such  as  tend  to  connect 
the  carrier  with  the  cause  of  the  injury.  If  the  circumstances  sur- 
rounding the  accident  are  such  as  to  indicate  that  it  would  not  prob- 
ably have  occurred  if  the  company  had  been  in  the  use  of  suitable 
machinery,  or  safe  apparatus,  or  if  it  had  employed  proper  and  com- 
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petent  servants  to  manage  such  machinery  or  apparatus,  then  the 
burden  of  proof  will  be  shifted  to  the  carrier.  Such  presumption  of 
negligence  has  been  held  to  exist  against  the  carrier  in  cases  of  the 
overturning  of  a  stage-coach,  or  of  the  derailment  of  a  car,  or  of  the 
sudden  jerk  of  a  train,  or  of  a  blow  from  part  of  a  passing  train,  or 
of  a  collision  between  two  trains  belonging  to  the  same  carrier,  or 
of  the  breaking  down  of  a  bridge  upon  the  line  of  a  railway:  Brad- 
ner  on  Evidence,  422,  424;  Eay  on  Negligence  of  Imposed  Duties  of 
Passenger  Carriers,  690-697;  Hutchinson  on  Carriers,  sees.  799-801; 
Patterson  on  Railway  Accident  Law,  438;  Smith  v.  St.  Paul  etc.  Ry. 
Co.,  32  Minn.  1,  50  Am.  Rep.  550,  18  N.  W.  827;  Holbrook  v.  Utica 
etc.  R.  R.  Co.,  12  N.  Y.  236,  64  Am.  Dec.  502;  Le  Barron  v.  East  Bos- 
ton Ferry  Co.,  11  Allen,  312,  87  Am.  Dec.  717;  Western  Transp.  Co.  v. 
Downer,  11  Wall.  129,  20  L.  ed.  160;  Stokes  v.  Saltonstall,  13  Pet. 
181,  10  L.  ed.  115;  Stern  v.  Michigan  Cent.  R.  R.  Co.,  76  Mich.  591, 
43  N.  W.  587;  Wharton  on  Law  of  Negligence,  sec.  661.  It  is  rea- 
sonable that  a  presumption  of  negligence  should  arise  against  the  car- 

""rier  in   cases  where   the   cause   of  the   accident   is  under   its   control, 
I  ' 

ij  because  it  has  in  its  possession  the  almost  exclusive  means  of  knowing 

ij  what  occasioned  the  injury,  and  of  explaining  how  it  occurred,  while 
Vthe  injured  party  is  generally  ignorant  of  the  facts.  But  where  the 
cause  of  the  accident  is  outside  of  and  beyond  any  of  the  instru- 
mentalities under  the  control  of  the  carrier,  its  means  of  knowledge 
may  not  be,  and  are  not,  necessarily  better  than  those  of  the  pas- 
senger. In  the  present  case,  the  car  in  which  the  appellee  was  riding 
was  traveling  along  the  public  street  of  a  city,  which  the  owners 
of  other  vehicles  had  as  much  right  to  use  as  the  owners  of  the  cable 
cars.  Plaintifif's  own  testimony  showed  that  he  was  injured  by  a 
wagon  traveling  along  the  public  street,  and  passing  the  car  in  which 
he  was  riding.  The  accident  may  have  been  due,  so  far  as  plain- 
tiff's evidence  showed,  to  careless  driving  on  the  part  of  the  driver 
of  the  wagon.  Plaintiff's  proof  was  equally  consistent  with  the  ab- 
sence as  with  the  existence  of  negligence  on  the  part  of  appellant: 
Hutchinson  on  Carriers,  sec.  799.  At  any  rate,  such  evidence  left  it 
doubtful  whether  app^tlant  wSs'guilty  of  negligence  or  not,  and  the 
presumption  that  the  accident  was  unavoidable  was  as  reasonable  as 
that  it  was  due  to  appellant's  negligence:  Stern  v.  Michigan  Cent. 
E.  R.  Co.,  76  Mich.  591,  43  N.  W.  587.  Under  such  circumstances,  the 
nature  of  the  accident  was  not  such  as  to  throw  the  burden  of  proof 
upon  the  appellant":  Chicago  etc.  Ry.  Co.  v.  Rood,  163  111.  477,  54 
Am.  St.  Rep.  478,  45  N.  E.  238. 

But  the  burden  of  proving  the  facts  forming  the  basis  of  the  pre- 
sumption of  negligence  rests  upon  the  plaintiff:  Kefauver  v.  Phila- 
delphia etc.  Ry.  Co.,  122  Fed.  966.  The  quantity  or  degree  of  evi- 
dence required  to  sustain  an  action  for  personal  injuries  is  deter- 
mined by  the  law  of  the  forum,  notwithstanding  the  law  where 
the  accident  happened  makes  the  mere  happening  of  an  accident  a 
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presumption  of  negligence:  Helton  v.  Alabama  etc.  R.  Co.,  97  Ala. 
275,  12  South.  276;  Richmond  etc.  R.  Co.  v.  Mitchell,  92  Ga,  77,  18 
S.  E.  290;  Smith  v.  Wabash  R.  Co.,  141  Ind.  92,  40  N.  E.  270;  John- 
eon  V.  Chicago  etc.  R.  Co.,  91  Iowa,  248,  59  N.  W.  66;  Jones  v.  Chi- 
cago etc.  R.  Co.,  80  Minn.  488,  83  N.  W.  446,  49  L.  R.  A.  640. 

The  general  statements  of  the  court  respecting  the  rule  are  often 
misleading  by  reason  of  having  been  made  more  with  reference  to  the 
particular  case  under  consideration  than  with  the  idea  of  expressing 
a  rule  applicable  to  all  cases.  It  will  be  found,  we  believe,  from 
a  consideration  of  the  cases  cited  in  this  note,  that  the  presumption 
of  negligence  does  not  arise  except  where  the  facts  by  which  the 
accident  itself  is  proved  amount  to  such  circumstances  as  show  prima 
facie  negligence  on  the  part  of  the  defendant.  In  other  words,  the 
presumption  of  negligence  is  never  indulged  without  proof  of  facts 
from  which  negligence  can  be  inferred. 

The  effect  of  the  varying  circumstances  which  raise  the  presump- 
tion of  negligence  or  which  prevent  its  creation  will  be  discussed  in 
the  subdivisions  immediately  following, 

rv.  Necessity  for  the  Circumstances  to  be  Such  as  to  Create  a  Rea- 
sonable Probability  of  Negligence. 

"The  presumption,"  said  the  court  in  Judson  v.  Giant  Powder  Co., 
107  Cal.  549,  48  Am.  St.  Rep.  146,  40  Pac.  1020,  29  L.  R.  A.  718,  in 
speaking  on  the  subject,  "arises  from  the  inherent  nature  and  char- 
acter of  the  act  causing  the  injury.  Presumptions  arise  from  the 
doctrine  of  probabilities.  The  future  is  measured  and  weighed  by 
the  past,  and  presumptions  are  created  from  the  experience  of  the 
past.  What  has  happened  in  the  past,  under  the  same  conditions,  will 
probably  happen  in  the  future,  and  ordinary  and  probable  results 
will  be  presumed  to  take  place  until  the  contrary  is  shown. 

"Based  upon  the  foregoing  principles  a  rule  of  law  has  been  form- 
ulated, bearing  upon  a  certain  class  of  cases,  where  damages  either 
to  person  or  property  form  the  foundation  of  the  action.  This  rule 
is  well  declared  in  Shearman  and  Redfield  on  Negligence,  section  60: 
'When  a  thing  which  causes  injury  is  shown  to  be  under  the  manage- 
ment of  the  defendant,  and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident  arose  from  a  want 
of  care.'  Tested  by  this  rule,  no  question  of  contractual  relation 
could  ever  form  an  element  in  the  case.  With  the  same  reason  it 
might  as  well  be  said  that  cases  of  contract  were  excluded  from  the 
effect  of  the  rule  as  that  cases  of  pure  tort  were  excluded;  but,  upon 
the  contrary,  it  is  plainly  evident  that  both  classes  of  action  come 
equally  within  its  provisions.  In  speaking  to  this  question,  it  is  said 
in  Cooley  on  Torts,  799j.  '  The  rule  applied  to  carriers  of  passengers  is 
not  a  special  rule  to  govern  only  their  conduct,  but  is  a  general  rule 
which  may  be  applied  wherever  the  circumstances  impose  upon  one 
Am.  St.  Rei>.,  Vol.  113—63 
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party  alone  the  obligations  of  special  care.'  The  author  then  cites 
the  case  of  a  householder  engaged  in  repairing  his  roof;  a  piece  of 
slate  falls  therefrom  and  injures  a  traveler  upon  the  street.  He 
then  says:  'True,  the  act  of  God,  or  some  excusable  accident,  may 
have  caused  the  slate  to  fall,  but  the  explanation  should  come  from 
the  party  charged  with  the  special  duty  of  protection.'  " 

The  creation  of  the  presumption  of  negligence  does  not  depend 
upon  the  relation  of  carrier  and  passenger,  even  though  the  presump- 
tion is  indulged  more  frequently  in  cases  involving  that  relation  than 
in  others,  but  arises  in  other  relations  whenever  the  circumstances 
warrant:  Cincinnati  Traction  Co.  v.  Holzenkamp,  74  Ohio  St.  379, 
ante,  p.  980,  78  N.  E.  529;  Rose  v.  Stephens  etc.  Co.,  11  Fed.  438, 
20   Blatchf.   411. 

The  presumption  of  negligence  arises  out  of  a  consideration  of  the 
cause  of  the  accident  itself:  Murray  v.  Pawtucket  Valley  St.  Ey.  Co., 
25  R.  I.  209,  55  Atl.  491;  Tagon  v.  Rhode  Island  Co.,  27  R.  I.  51,  60 
Atl.  672.  This  idea  was  well  illustrated  by  Justice  Ruggles  in  Hol- 
brook  v.  Utica  etc.  R.  Co.,  12  N.  Y.  242,  64  Am.  Dec.  502,  wherein 
he  observed:  "In  actions  like  the  present,  the  burden  of  proving 
that  the  injury  complained  of  was  caused  by  the  defendant's  negli- 
gence lies  on  the  plaintiff.  The  same  rule  applies  as  in  an  action  for 
an  injury  to  a  passenger  in  a  stage-coach.  It  generally  happens,  how- 
ever, in  cases  of  this  nature,  that  the  same  evidence  which  proves 
the  injury  done  proves  also  the  defendant's  negligence,  or  shows 
circumstances  from  which  strong  presumptions  of  negligence  arise, 
and  which  cast  on  the  defendant  the  burden  of  disproving  it.  For 
example:  A  passenger's  leg  is  broken  while  on  his  passage  in  a  rail- 
road car.  This  mere  fact  is  no  evidence  of  negligence  on  the  part 
of  the  carrier  until  something  further  be  shown.  If  the  witness  who 
swears  to  the  injury  testifies  also  that  it  was  caused  by  a  crash  in 
a  collision  with  another  train  of  cars  belonging  to  the  same  car 
riers,  the  presumption  of  negligence  immediately  arises;  not,  however, 
from  the  fact  that  the  leg  was  broken,  but  from  the  circumstances 
attending  the  fact.  On  the  other  hand,  if  the  witness  who  proves 
the  injury  swears  that  at  the  moment  when  it  happened  he  heard 
the  report  of  a  gun  outside  of  the  car,  and  found  a  bullet  in  the 
fractured  limb,  the  presumption  would  be  against  the  negligence  of 
the  carrier.  It  is  incorrect,  therefore,  to  say  that  the  negligence  of 
the  carrier  is  to  be  presumed  from  the  mere  fact  that  an  injury  has 
been  done  to  the  plaintiff.  The  presumption  arises  from  the  causes 
of  the  injury  or  from  other  circumstances  attending  it,  and  not 
from  the  injury  itself. 

"The  defendant  contends,  in  the  present  case,  that  there  was  no 
circumstance  attending  the  injury  to  the  plaintiff  from  which  any 
presumption  of  negligence  on  the  part  of  the  defendant  can  fairly 
be  raised.  But  this  proposition  cannot  be  maintained.  The  board- 
ing-cars were  placed  on  the  adjoining  track  by  the  defendant,  and 
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were  occupied  by  workmen  in  its  service.  The  plaintiff's  arm  was 
broken  at  the  moment  when  the  passenger-car,  in  which  she  sat, 
was  opposite  the  boartling-car.  The  long  horizontal  mark  on  the  car, 
and  other  circumstances,  show  that  the  injury  could  not  have  been 
produced  by  a  stone  thrown  against  the  car  by  any  person  outside. 
The  object  which  was  the  immediate  cause  of  the  injury  must,  from 
the  mark  left  on  the  car,  have  been  of  great  strength  and  of  con- 
siderable size.  It  must  have  been  firmly  fixed  in  its  position.  The 
shock  of  its  first  contact  with  the  car  would  otherwise  have  thrown 
it  off;  instead  of  that,  it  remained  upheld  in  its  position  until  it  had 
passed  three  windows  of  the  passenger-car,  protruding  to  some  extent 
into  each  other.  There  was  nothing  except  the  boarding-cars  to  which 
the  thing  which  caused  the  injury  could  be  attached.  These  circum- 
stances are  convincing  proof  of  its  connection  with  one  of  the  board- 
ing-cars; they  cannot  be  accounted  for  on  any  other  hypothesis.  It 
was  the  duty  of  the  defendant  and  its  agents  to  keep  the  narrow 
space  between  the  boarding-cars  and  the  passenger  train  clear  and 
free  from  obstruction;  this  was  not  done;  and  although  the  imme- 
diate cause  of  the  injury  cannot  be  ascertained,  this  is  the  misfor- 
tune of  the  defendant,  and  not  of  the  plaintiffs.  The  burden  of  show- 
ing that  the  injury  was  accidental  and  without  fault  of  the  defend- 
ant lies,  under  the  circumstances  above  stated,  on  it.' 

The  presumption  of  negligence  may  arise  from  an  accident  if  the 
circumstances  are  of  such  a  nature  that  it  may  be  fairly  inferred 
from  them  that  there  is  a  reasonable  probability  that  the  accident 
was  caused  by  a  failure  on  the  part  of  the  defendant  to  exercise 
proper  caution:  Howser  v.  Cumberland  etc.  R.  Co.,  80  Md.  146,  45 
Am.  St.  Rep.  332,  30  Atl.  906,  27  L.  R.  A.  154,  Likewise  the  presump- 
tion of  negligence  may  also  depend  on  the  nature  of  the  accident  and 
the  surrounding  circumstances  which  characterize  it,  in  combination 
with  the  measure  of  care  required  to  be  exercised  by  the  respective 
parties:  Cincinnati  etc,  Ry.  Co.  v.  South  Fork  Coal  Co.,  139  Fed.  528. 
And  where  the  character  of  the  accident  is  such  as  to  strongly  point 
to  a  cause  which  is  abnormal  and  negligent,  it  devolves  upon  the 
defendant  to  explain  that  the  abnormal  cause  was  not  due  to  want 
of  care:  Memphis  Electric  Lighting  Co.  v,  Letson,  135  Fed,  969,  But 
it  must  be  borne  in  mind  that  it  is  not  the  injury,  but  the  manner 
and  circumstances  of  the  injury,  that  gives  rise  to  the  presumption 
of  negligence:  Birmingham  etc.  Ry.  Co.  v.  Hale,  90  Ala.  8,  24  Am. 
St.  Rep,  748,  8  South,  142;  Kohner  v.  Capital  Traction  Co.,  22  App. 
D.  C.  181,  62  L.  R.  A.  875.  The  court,  in  Griffcn  v.  Manice,  166  N.  Y. 
188,  82  Am.  St.  Rep.  630,  59  N.  E,  925,  52  L.  R.  A,  922,  in  speaking 
of  the  fact  that  it  was  not  the  injury  itself,  but  the  circumstances 
attending  it,  that  gave  rise  to  the  presumption,  said:  "If  a  passenger 
in  a  car  is  injured  by  striking  the  seat  in  front  of  him,  that  of  itself 
authorizes  no  inference  of  negligence.  If  it  be  shown,  however,  that 
he  was  precipitated  against  the  seat  by  reason  of  the  train  coming 
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in  collision  with  another  train,  or  in  consequence  of  the  car  being  de- 
railed, the  presumption  of  negligence  arises.  The  res,  therefore,  In- 
cludes the  attending  circumstances,  and,  so  defined,  the  application 
of  the  rule  presents  principally  the  question  of  the  suflBciency  of  cir- 
cumstantial evidence  to  establish,  or  to  justify  the  jury  in  inferring, 
the  existence  of  the  traversable  of* principal  fact  in  issue — the  dcfend- 
.>fint's  negligence.  The  maxim  is  also  in  part  based  on  the  considera- 
tion that  where  the  management  and  control  of  the  thing  which  has 
produced  the  injury  is  exclusively  vested  in  the  defendant,  it  is  within 
his  power  to  produce  evidence  of  the  actual  cause  that  produced  the 
accident,  which_the  plaintiff  is  unable  to  present." 

Hence  the  rule  is  frequently  stated  that  when  an  accident  happens 
on  a  railway  train  from  which  a  passenger  sustains  injury  by  the 
breaking  down  of  the  passenger-car,  or  the  running  off  of  the  train, 
by  the  spreading  or  breaking  of  the  rails,  the  very  nature  of  the 
occurrence  is  regarded  as  prima  facie  evidence  of  negligence  on  the 
part  of  the  carrier  or  its  servants:  George  v.  St.  Louis  etc.  Ry.  Co., 
34  Ark.  613;  Chicago  etc.  R.  Co.  v.  George,  19  111.  510,  71  Am.  Dec. 
239;  Pittsburgh  etc.  R.  Co.  v.  Williams,  74  Ind.  462;  Tuttle  v.  Chicago 
etc.  Ry.  Co.,  48  Iowa,  236;  Feital  v.  Middlesex  R.  Co.,  T09  Mass.  398, 
12  Am.  Rep.  720;  Curtis  v.  Rochester  etc.  R.  Co.,  18  N.  Y.  534,  75 
Am.  Dec.  258;  Edgerton  v.  New  York  etc.  R.  Co.,  39  N.  Y.  227; 
Mexican  Central  Ry.  Co.  v.  Lauricella,  87  Tex.  277,  47  Am.  St.  Rep. 
103,  28  S.  W.  277;  Carpue  v.  London  etc.  Ry.  Co.,  5  Ad.  &  El.,  N.  S., 
747. 

V.  Necessity  for  Defendant  to  Have  Been  in  Control  of  the  Agency 
Causing  the  Accident. 
Where  an  unusual  and  unexpected  accident  happens,  caused  by  ma- 
chinery under  the  exclusive  management  or  control  of  defendant,  the 
accident,  speaking  for  itself,  creates  a  presumption  of  negligence: 
Chicago  City  Ry,  Co.  v.  Eick,  111  111.  App.  452;  Bevis  v.  Baltimore 
etc.  R.  Co.,  26  Mo.  App.  19;  Breen  v.  New  York  etc.  R.  Co.,  109  N.  Y. 
297,  4  Am.  St.  Rep.  450,  16  N.  E.  60;  Deming  v.  Merchants'  Cotton 
etc.  Co.,  90  Tenn.  306,  17  S,  W.  89,  13  L.  R.  A.  518;  Houston  v.  Brush, 
66  Vt.  331,  29  Atl.  380;  Rintoul  v.  New  York  Central  etc.  R.  Co.,  17 
Fed.  905,  21  Blatchf.  439.  This  rule  is  most  frequently  applied 
against  carriers  where  an  injury  happens  to  a  passenger  as  a  result 
of  the  condition  of  the  road,  the  rolling  stock  or  other  appliances,  or 
the  management  thereof:  Memphis  etc.  Packet  Co.  v.  McCool,  83  Ind. 
392,  43  Am.  Rep.  71;  Kentucky  etc.  Co.  v.  Quinkert,  2  Ind.  App,  244, 
28  N.  E.  338;  Baltimore  etc.  R.  Co.  v.  State,  63  Md.  135;  Madden  v. 
Missouri  Pac.  Ry.  Co.,  50  Mo.  App.  666;  Chicago  etc.  R.  Co.  v.  Hague, 
48  Neb.  97,  66  N.  W.  1000;  Holbrook  v.  Utica  etc,  R.  Co.,  12  N.  Y. 
236,  64  Am.  Dec.  502;  Curtis  v.  Rochester  etc.  R.  Co.,  18  N.  Y.  534, 
75  Am.  Dec.  258;  Meir  v.  Pennsylvania  R.  Co.,  64  Pa.  225,  3  Am.  Rep. 
581;  Baltimore  etc.  R.  Co.  v.  Noell's  Admr.,  32  Gratt.  394;  Carrico 
V.  West  Virginia  etc.  R.  Co.,  35  W.  Va.  389,  14  S.  E.  12. 
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But  the  fact  that  a  passenger  is  injured  by  something  under  the 
control  of  the  carrier  does  not  necessarily  create  a  prima  facie  case 
of  negligence:  Allen  v.  Northern  Pacific  Ey.  Co.,  35  Wash.  221,  77 
Pac.  204,  66  L.  E.  A.  804.  Hence  in  order  to  justify  a  presumption 
that  a  carrier  knew  of  a  dangerous  defect  in  its  roadbed,  it  must 
appear  that  the  defect  and  its  danger  were  obvious  to  one  at  all  at- 
tentive: Valley  Ey.  Co.  v.  Keegan,  87  Fed.  849,  31  C.  C.  A.  255. 

VI.  Necessity  for  the  Accident  to  Have  Resulted  from  an  Act  Which 
Ordinarily  or  with  Exercise  of  Ordinary  Care  Would  not  Have 
Happened. 

"Where  an  accident  proceeds  from  an  act  of  such  a  character  that 
when  due  care  is  taken  in  its  performance  no  injury  would  ordinarily 
happen,  it  raises  a  presumption  of  negligence  against  the  defendant: 
City  etc,  Ey.  Co.  v.  Svedborg,  20  App.  D.  C.  543;  Shuler  v.  Omaha 
etc.  Ey.  Co.,  87  Mo.  App.  618.  Thus  in  the  leading  English  case  of 
Byrne  v.  Boadle,  2  Hurl.  &  C.  722,  in  which  the  plaintiff,  who  was 
walking  past  defendant's  shop,  was  injured  by  a  barrel  of  flour  fall- 
ing upon  him.  Pollock,  C.  B.,  said:  "There  are  many  accidents  from 
which  no  presumption  of  negligence  can  arise,  but  this  is  not  true  in 
all  cases.  It  is  the  duty  of  persons  who  keep  barrels  in  a  warehouse 
to  take  care  that  they  do  not  roll  out,  and  I  think  that  such  a  case 
would,  beyond  all  doubt,  afford  prima  facie  evidence  of  negligence. 
A  barrel  could  not  roll  out  of  a  warehouse  without  some  negligence. 
So,  in  building  or  repairing  a  house,  if  a  person  passing  along  the 
road  is  injured  by  something  falling  upon  him,  I  think  the  accident 
would  be  prima  facie  evidence  of  negligence." 

Likewise  in  the  case  of  Scott  v.  London  Dock  Co.,  3  Hurl.  &  C. 
596,  it  was  said:  "There  must  be  reasonable  evidence  of  negligence. 
But  where  the  thing  is  shown  to  be  under  the  management  of  the  de- 
fendant or  his  servants,  and  the  accident  is  such  as,  in  the  ordinary 
course  of  things,  does  not  happen  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evidence.  In  the  absence  of 
explanation  by  the  defendant,  that  the  accident  arose  from  want  of 
care. ' ' 

And  in  the  English  case  of  Kearney  v.  London  etc.  Ey.  Co.,  L.  R. 
5  Q.  B.  411,  affirmed  in  the  exchequer  chamber  (L.  E.  6  Q.  B.  759), 
case  which  is  frequently  cited  approvingly  by  the  American  courts, 
Cockburn,  C.  J.,  said:  "Where  it  is  the  duty  of  persons  to  do  their 
best  to  keep  premises  or  a  structure  in  a  proper  condition,  and  we 
find  it  out  of  condition,  and  an  accident  happens  therefrom,  it  is 
incumbent  upon  them  to  show  that  they  used  that  reasonable  care 
and  diligence  which  they  were  bound  to  use,  and  the  absence  of 
which,  it  seems  to  me,  may  fairly  be  presumed  from  the  fact  that 
there  was  the  defect  from  which  the  accident  has  arisen." 

Consequently,  the  courts  apply  this  rule  in  cases  where  an  accident 
results  from   allowing  a  fallen  telegraph  wire   to   remain  suspended 
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over  the  feed  wire  of  an  electric  railway  company,  and  the  like: 
Western  Union  Tel.  Co.  v.  State,  82  Md.  293,  51  Am.  St.  Rep.  464, 
33  Atl.  763,  31  L.  E.  A.  572.  And  likewise  where  an  iron  shank 
breaks  while  being  properly  used  in  carrying  a  vessel  of  melted  iron, 
it  raises  a  presumption  that  it  was  unsafe  for  that  use:  Coleman  v. 
.  Mechanics'  Iron  Foundry  Co.,  168  Mass.  254,  46  N.  E.  10G5.  But  the 
presumption  of  negligence  does  not  arise  as  to  a  defect  in  an  appli- 
I  ance  where  it  gives  way  under  an  extraordinary  strain:  Olsen  v. 
,  Starin,  43  App.  Div.  422,  60  N.  Y.  Supp.  134.  Nor  does  the  fact  that 
/  a  machinist 's  battering  ram,  a  heavy  machine  easily  overbalanced,  fell 
'  and  injured  a  person  seeking  employment,  raise  a  presumption  of  neg- 
ligence: McDonough  v.  James  Reilly  Repair  etc.  Co.,  45  Misc.  Rep.  334, 
90  N.  Y.  Supp.  358.  The  fact  that  no  accident  had  ever  before  hap- 
pened in  descending  the  shaft  of  a  mine  is  not  conclusive  that  the 
mine  owner  had  exercised  due  care  in  selecting  and  keeping  in 
proper  repair  the  hoisting  apparatus:  Myers  v.  Hudson  Iron  Co., 
150  Mass.  125,  15  Am.  St.  Rep.  176,  22  N.  E.  631.  An  injury  from 
some  defect  or  imperfection  in  the  appliances  of  a  common  car- 
rier or  from  some  omission  of  duty  or  negligent  act  of  its  servants 
raises  the  presumption  of  negligence  as  against  the  carrier:  Hite 
V.  Metropolitan  etc.  Ry.  Co.,  130  Mo.  132,  51  Am.  St.  Rep.  555,  31 
S.  W.  262,  32  S.  W.  33.  In  some  of  the  cases  the  courts  raise  the 
presumption  of  negligence  from  the  fact  that  the  injurious  thing 
was  inherently  and  intrinsically  dangerous,  hurtful  and  insecure, 
and  that  under  such  circumstances  it  is  necessary  for  the  defend- 
ant to  show  that  he  was  exercising  reasonable  care  at  the  time  of 
the  accident:  Wabash  etc.  R.  Co.  v.  Locke,  112  Ind.  404,  2  Am.  St. 
Rep.  193,  14  N.  E.  391;  Mullen  v.  St.  John,  57  N.  Y.  567,  15  Am. 
Rep.  530. 
yn.    Necessity  for  the  Cause  of  the  Accident  not  to  be  Obscure. 

Where  the  cause  of  the  accident  is  so  obscure    that  it  cannot  be 
fairly   ascertained   from  the   evidence   that  it   was   due  to  the   negli- 
gence of  the  defendant,  no  presumption   of  negligence  arises:   State 
j  v.   Maine   etc.   R.   Co.,   81   Me.   84,   16   Atl.   368;   Corcoran  v.   Boston 
;  etc.   R.   Co.,   133   Mass.   507;    Short   v.   New   Orleans  etc.   E.   Co.,   69 
'  Miss.  848,  13  South.  826;  Illinois  Central  R.  Co.  v.  Cathey,  70  Miss. 
332,   12  South.   253;   Buesching  v.  St.   Louis  Gas  Light  Co.,   73   Mo. 
219,  39  Am.  Rep.  503;  Holbrook  v.  Utica  etc.  R.  Co.,  12  N.  Y.  236, 
64  Am.  Dec.  502;  Jarrell  v.  Charleston  etc.  E.  Co.,  58  S.  C.  491,  36 
8.  E.  910. 

Amr     Effect  Where  Several  Possible  Causes  for  the  Accident  Exist, 
/  One  of  Which  Would  not  Bender  Defendant  Liable. 

/       Where  there  are  two  adequate  causes  which  may  have  accounted 
'    for   the  accident,  and  one  of   these   causes  would  not  render   the   de- 
fendant liable,  the   court   will  not  indulge   a  presumption   of  negli- 
gence and  will  require  the  plaintiff  to  establish  the  defendant's  negli- 


Jan.  1906.]     Cincinnati  TRAcmoN  Co.  v.  Holzenkamp.    999 

gence  by  reasonably  direct  proof:  Musbach  v.  Wisconsin  Chair  Co., 
108  Wis.  57,  84  N.  W.  36. 

IX.  Effect  Where   Accident   May   Have   Happened   Through   Plain- 

tiff's  Own  Negligence. 

•  Where  from  the  nature  of  an  accident  it  might  as  well  have  hap- 
pened through  the  plaintiff's  own  negligence  as  through  the  defend- 
ant's negligence,  no  presumption  of  negligence  will  arise  from  the 
mere  happening  of  the  accident:  Dresslar  v.  Citizens'  St.  R.  Co.,  19 
Ind.  App.  383,  47  N.  E.  651;  Dingley  v.  Star  Knitting  Co.,  134  N. 
Y.  552,  32  N.  E.  35. 

X.  Effect  Where  Both  Plaintiff  and  Defendant  Were  Under  an  Obli- 

gation to  Exercise  Equal  Care. 
The  presumption  of  negligence  does  not  arise  where  both  the  plain- 
tiff and  the  defendant  were  chargeable  with  equal  knowledge  of 
the  cause  of  the  accident  and  both  were  chargeable  with  the  same 
degree  of  care  with  respect  to  preventing  the  happening  of  the  ac- 
cident: Sauer  v.  Eagle  Brewing  Co.  (Cal.  App.),  84  Pac.  425;  Le 
Barron  v.  East  Boston  Ferry  Co.,  11  Allen,  312,  87  Am.  Dec.  717; 
Fearn  v.  West  Jersey  Ferry  Co.,  143  Pa.  122,  22  Atl.  708,  13  L.  K. 
A.  366.     . 

XI.  Effect  Where  the  Accident  Could  be  Accounted  for  on  the  Theory 

of  Inevitable  Accident  or  as  an  Act  of  God. 

Negligence  will  not  be  presumed  where  the  accident  belongs  to 
that  class  of  accidents  called  inevitable  accidents  or  accidents  aris- 
ing through  act  of  God:  Gleeson  v.  Virginia  etc.  R.  Co.,  5 
Mackey,  356;  Chonall  v.  Palmer  Brick  Co.,  117  Ga.  106,  43  S.  E.  443; 
Chicago  Union  Traction  Co.  v.  Crosby,  109  111.  App.  644;  Chicago 
etc.  R.  Co.  V.  Reilly,  212  111.  506,  103  Am.  St.  Rep.  243,  72  N.  E.  454; 
Bennett  v.  Ford,  47  Ind.  264;  Wabash  etc.  R.  Co.  v.  Locke,  112  Ind. 
404,  2  Am.  St.  Rep.  193,  14  X.  E.  391;  Cork  v.  Blossom,  162  Mass. 
330,  44  Am.  St.  Rep.  362,  38  N.  E.  495,  26  L.  R.  A.  256;  Lewis 
V,  Flint  etc.  R.  Co.,  54  Mich.  55,  52  Am.  Rep.  790,  19  N.  W.  744; 
Curran  v.  Warren  etc.  Mfg.  Co.,  36  N.  Y.  153. 

XII.  Application  of  the  Doctrine  of  Res  Ipsa  Loquitur  in  Creating 

Presumptions  of  Negligence. 

Most  of  the  courts  which  refer  to  the  legal  principles  sustaining 
or  rejecting  the  proposition  whether  there  is  a  presumption  of  neg- 
ligence in  the  particular  case  under  consideration  speak  of  the 
doctrine  of  res  ipsa  loquitur.  We  believe  that  this  doctrine  is,  with- 
out doubt,  the  real  basis  of  the  presumption  of  negligence. 

Thus  in  the  late  case  of  Wilbur  v.  Rhode  Island  Co.,  27  E.  I.  205, 
61  Atl.  601,  Justice  Johnson,  in  discusstng  the  application  of  res 
ipsa  loquitur,  said:    "In  Kearney  v.  Loudon  etc.  By.  Co.,  L.  B.  6 
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Q.  B.  411,  as  the  plaintiff  was  passing  along  the  highway  under  a 
railway  bridge  of  the  defendant  a  brick  fell  from  the  top  of  one  of 
the  pilasters,  and  injured  him.  In  delivering  the  opinion,  Cockburn, 
C.  J.,  said:  'My  own  opinion  is  that  this  is  a  case  to  which  the  prin- 
ciple res  ipsa  loquitur  is  applicable,  though  it  is  certainly  as  weak 
a  case  as  well  can  be  conceived,  in  which  that  maxim  would  be  taken  ' 
to  apply.' 

"These  cases  are  clearly  distinguishable  from  the  case  at  bar,  as 
are  all  the  cases  cited  by  the  plaintiff's  counsel.  In  this  class  of 
cases  it  is  not  the  fact  of  injury  alone  which  speaks  for  itself,  so 
as  to  give  evidence  of  negligence  on  the  part  of  a  defendant.  The 
mere  fact  that  a  person  is  injured  does  not  speak  as  to  the  negli- 
gence of  anybody.  An  injury  having  been  sustained,  however,  it 
may  be,  and  often  is,  the  case  that  the  attendant  circumstances  are 
such  that  the  mind  naturally  and  necessarily  infers  negligence  there- 
from. As  was  said  by  McSherry,  C.  J.,  in  Benedick  v.  Potts,  88 
Md.  52,  56,  40  Atl.  1067,  1068,  41  L.  E.  A.  478:  'The  maxim  does 
not  go  to  the  extent  of  implying  that  you  may  from  the  mere  fact 
of  an  injury  infer  what  physical  act  produced  that  injury;  but  it 
means  that  when  the  physical  act  has  been  shown  or  is  apparent, 
and  is  not  explained  by  the  defendant,  the  conclusion  that  negli- 
gence superinduced  it  may  be  drawn  as  a  legitimate  deduction  of 
fact.  It  permits  an  inference  that  the  known  act  which  produced 
the  injury  was  a  negligent  act,  but  it  does  not  permit  an  inference 
as  to  what  act  did  produce  the  injury.  Negligence  manifestly  can- 
not be  predicated  of  any  act  until  you  know  what  the  act  is.  Until 
you  know  what  did  occasion  an  injury,  you  cannot  say  that  the  de- 
fendant was  guilty  of  some  negligence  that  produced  that  injury. 

"  'There  is,  therefore,  a  difference  between  inferring  from  a  conclu- 
sion of  fact  what  it  was  that  did  the  injury  and  inferring  from  a 
known  or  proven  act,  occasioning  the  injury,  that  there  was  negligence 
in  the  act  that  did  produce  the  injury.  To  the  first  catagory  the 
maxim  res  ipsa  loquitur  has  no  application.  It  is  confined,  when 
applicable  at  all,  solely  to  the  second.  In  no  case  where  the  thing 
which  occasioned  the  injury  is  unknown  has  it  ever  been  held  that 
the  maxim  applies,  because,  when  the  thing  which  produced  the  in- 
jury is  unknown,  it  cannot  be  said  to  speak  or  to  indicate  the  exist- 
ence of  causative  negligence':  See,  also,  Fagan  v.  Ehode  Island  Co., 
27  E.  I.  51,  60  Atl.  672.  In  the  case  at  bar  the  fact  that  the  plain- 
tiff caught  her  shoe  in  the  running-board  [of  a  street-car],  and  the 
heel  of  the  shoe  was  torn  off,  and  she  was  thrown,  does  not  speak 
as  to  the  negligence  of  the  defendant.  Proof  of  such  fact  would 
not  raise  a  presumption  of  negligence,  which  it  would  be  necessary 
for  the  defendant  to  rebut.  It  would  be  necessary  for  the  plaintiff 
to  go  further  and  show  sq^e  circumstance  attendant  upon  the  acci- 
dent of  such  a  character  aa  to  justify  the  jury  in  inferring  negli- 
gence as  the  cause  of  the  accident:  Paynter  v.  Bridgetou  etc  Trac- 
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tion   Co.,   67   N.  J.  L.   619,  52   Atl.   367;    Benedick  v.   Potts,   88   Md. 
52,  40  Atl.  1067,  41  L.  K.  A.  478." 

The  doctrine  of  res  ipsa  loquitur  does  not  raise  a  presumption  in 
favor  of  plaintiff,  but  merely  carries  the  case  to  the  jury,  permitting  it 
to  infer  negligence,  and  find  on  all  the  evidence  whether  plaintiff 
has  sustained  his  burden  of  proof:  Eoss  v.  Double  Shoales  Cotton 
Mills,  140  N.  C.  113,  52  S.  E.  121,  1  L.  R.  A.,  N.  S.,  298.  "The  doctrine 
res  ipsa  loquitur  is  that  the  thing  itself  speaks.  "Whether  it  applies 
in  a  given  case  is  said  to  'become  a  simple  question  of  common 
sense'  ":  National  Biscuit  Co.  v.  Wilson  (Ind.  App.),  78  N.  E.  251. 
It  is  based  on  the  apparent  fact  that  the  accident  could  not  have 
happened  without  negligence  on  the  part  of  the  carrier  or  upon  the 
literal  meaning  of  the  expression  that  the  thing  itself  speaks,  and 
ahows  prima  facie  that  the  carrier  was  negligent:  Firebaugh  v.  Seat- 
tle Electric  Co.,  40  Wash.  658,  111  Am.  St.  Eep.  990,  82  Pac.  995, 
2  L.  R,  A.,  N.  S.,  392.  In  other  words,  a  jury  under  this  rule  are 
warranted  in  finding  from  their  knowledge  of  the  world  that  such 
accidents  do  not  usually  happen  except  through  the  defendant 's 
fault:  Pinney  v.  Hall,  156  Mass.  225,  30  N.  E.  1016.  Where  the 
physical  facts  surrounding  the  accident  are  such  as  to  create  a  rea- 
sonable probability  that  ihe  accident  was  the  result  of  negligence, 
the  rule  of  re's  ipsa  loquitur  is  said  to  be  applicable,  since  the  phy- 
sical facts  themselves  are  evidential:  Seybolt  v.  New  York  etc.  R. 
Co.,  95  N.  Y.  562,  47  Am.  Rep.  75;  Houston  v.  Brush,  66  Vt.  331, 
29  Atl.  380.  And  likewise  where  a  certain  course  of  action  has  been 
pursued  for  a  considerable  length  of  time  without  injury  to  others, 
and  upon  being  changed  does  injure  a  person,  it  is  said  that  the 
accident,  unexplained,  speaks  for  itself  to  the  effect  that  the  cause 
of  the  accident  was  negligence:  Bahr  v.  Lombard,  53  N.  J.  L.  233, 
21  Atl.  190,  23  Atl.  167.  A  frequent  application  of  the  rule  of  res 
ipsa  loquitur  arises  where  the  thing  causing  the  accident  is  shown 
to  be  under  the  management  of  the  defendant  or  his  agents,  and  the 
accident  is  such  as  does  not  ordinarily  happen  if  those  managing 
the  thing  exercise  proper  care:  Chenall  v.  Palmer  Brick  Co.,  117  Ga. 
106,  43  S.  E.  443;  Mumma  v.  Easton  etc.  R.  Co.  (N.  J.  L.),  65  Atl.  208; 
Breen  v.  New  York  etc.  R.  Co.,  109  N.  Y.  297,  4  Am.  St.  Rep.  450,  16  N. 
E.  60;  Waterhouse  v.  Schlitz  Brewing  Co.,  12  S.  Dak.  397,  81  N.  W. 
725,  48  L.  R.  A.  157;  Richmond  etc.  Electric  Co.  v.  Hudgins,  100 
Va.  409,  41  S.  E.  736.  In  the  recent  case  of  Duhme  v.  Hamburg- 
American  Packet  Co.,  184  N.  Y.  404,  112  Am.  St.  Rep.  569,  77  N. 
E.  386,  the  court,  in  speaking  on  this  subject,  observed:  "We  may 
admit  that  the  doctrine  of  'res  ipsa  loquitur'  is  not,  or  should  not  be, 
confined  to  cases  of  contractual  relations,  such  as  those  sustained 
with  a  carrier,  or  a  bailee  (Griffen  v.  Manice,  166  N.  Y.  188,  82  Am. 
St.  Rep.  630,  59  N.  E.  925,  52  L.  R.  A.  922);  but  that  does  not  ad- 
vance the  argument  for  the  appellant.  That  doctrine,  plainly,  is  based 
upon  the  general  consideration  that,  where  the  management  and  con- 
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trol  of  the  thing  which  has  occasioned  the  injury  are  in  a  defend- 
ant, it  is  within  his  power  to  produce  evidence  of  the  actual  cause 
of  the  accident,  which  the  plaintiff  may  be  unable  to  do.  'Its  ap- 
plication,' as  was  observed  by  Judge  Cullen,  in  Griffen  v.  Manice, 
'presents  principally  the  question  of  the  sufficiency  of  circumstantial 
evidence  to  establish,  or  to  justify  the  jury  in  inferring,  the  exist- 
ence of  the  traversable  or  principal  fact  in  issue,  the  defendant's 
negligence.'  "When  it  is  claimed  that  the  accident  is  such  as,  in 
the  ordinary  course  of  the  business,  does  not  happen  with  the  exer- 
cise of  reasonable  care,  and,  therefore,  that  it  speaks  for  itself,  as 
imputing  neglect  to  the  defendant,  the  case  should  be  one  where,  if 
not  the  relations  of  contract  between  the  parties,  the  circumstances 
that  bring  them  into  relation,  are  such  as  to  create  a  duty  to  exer- 
cise care,  which  an  injured  party  may  legally  complain  of  if  neg- 
lected. If  the  plaintiff  were  a  passenger,  that  relation  would  re- 
quire the  exercise  of  the  important  degree  of  care  commensurate 
with  the  contract  of  carriage.  It  would  render  the  defendant  liable 
for  the  slightest  neglect  against  which  human  prudence  and  fore- 
sight might  have  guarded,  as  to  results  from  defective  conditions 
found  to  exist  in  machinery,  appliances  or  other  matters  essential 
to  safety  of  operation:  Stierle  v.  Union  Ey,  Co.,  156  N.  Y.  70,  684, 
50  N.  E.  419,  834;  Morris  v.  New  York  etc.  E.  Co.,  106  N.  Y.  678,  13 
N.  E.  455;  Miller  v.  Ocean  S.  S.  Co.,  118  N;  Y.  199,  23  N.  E.  462; 
Breen  v.  New  York  etc.  E.  Co.,  109  N.  Y.  297,  4  Am.  St.  Eep.  450, 
16  N.  E.  60;  Holbrook  v.  IJtica  etc.  E.  Co.,  12  N.  Y.  236,  64  Am. 
Dec.  502.  In  all  these  cases  the  conditions  may  be  such  as  to  war- 
rant the  application  of  the  rule  of  *res  ipsa  loquitur.'  Its  operation 
where  the  relations  are  not  of  a  contractual  character  can  only  be, 
as  in  Griffen  v.  Manice,  where  there  are  actually  shown  such  facts 
and  circumstances,  in  the  nature  of  the  defendant's  undertaking  and 
of  the  accident  itself,  from  which  the  jury  are  able,  if  not  compelled, 
to  draw  the  inference  of  negligence.  It  was  not  intended  that  it 
should  exempt  the  plaintiff  from  the  burden  of  proving  affirmatively 
negligence,  or  circumstances  making  negligence  a  legitimate,  if  not  an 
irresistible,  inference." 

The  doctrine  of  res  ipsa  loquitur  is  a  mere  mode  of  proving  negli- 
gence as  a  matter  of  evidence:  Lyles  v.  Brannon  Carbonating  Co., 
140  N.  C.  25,  52  S.  E.  233.  It  does  not  dispense  with  the  necessity 
that  the  plaintiff  prove  the  fact  of  negligence:  Stewart  v.  Van 
Deventer  Carpet  Co.,  138  N.  C.  60,  50  S.  E.  562.  The  rule  of  res 
ipsa  loquitur  is  always  applied  with  caution:  Kight  v.  Metropolitan 
E.  Co.,  21  App.  D.  C.  494.  And  it  is  not  applicable  where  the  act 
causing  the  injury  is  the  voluntary  and  intentional  act  of  someone: 
Illinois  Steel  Co.  v.  Zolnowski,  118  111.  App.  209.  Nor  does  it  apply  in 
favor  of  a  trespasser  or  one  who  is  at  the  place  of  injury  under  a  per- 
mission or  mere  naked  license:  McLain  v.  Chicago  etc.  Ey.  Co.,  121 
111.  App.  614. 
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XIII.     Effect  of  Contractual  Relations  Between  the  Parties  In  the 
Presumption  of  Negligence. 

a.  In  General. — As  has  been  shown  in  previous  subdivisions  of 
this  note,  the  presumption  of  negligence  arises  from  tlie  circumstances 
surrounding  the  accident  and  not  from  the  mere  fact  that  the  par- 
ties sustained  certain  contractual  relations  toward  each  other.  It 
is  quite  true  that  the  fact  that  the  plaintiff  and  defendant  sustain 
certain  contractual  relations  may  make  certain  circumstances  con- 
stitute negligence  on  the  part  of  the  defendant  which  would  not 
constitute  negligence  in  the  absence  of  such  relations.  This  idea  is 
well  illustrated  by  the  principal  case  (Cincinnati  Traction  Co.  v. 
Holzenkamp,  74  Ohio  St.  379,  ante,  p.  980,  78  N.  E.  529),  wherein  the 
court,  in  referring  to  the  maxim  res  ipsa  loquitur  in  connection  with 
the  presumption  of  negligence,  observed:  "It  has  been  held  in  some 
cases  that  this  maxim  applies  only  where  the  relation  of  carrier  and 
passenger  exists,  but,  while  the  presumption  may  arise  when  that 
relation  exists  from  circumstances  that  in  the  absence  of  such  rela- 
tion would  not  give  rise  to  it,  attention  to  the  reason  of  the  maxim 
and  to  decided  cases  as  well  will  show  that  it  does  not  depend  upon 
the  existence  of  that  relation.  In  Cooley  on  Torts,  799,  the  learned 
author  says:  'The  rule  applied  to  carriers  and  passengers  is  not  a 
special  rule  to  govern  only  their  conduct,  but  is  a  general  rule,  which 
may  be  applied  wherever  the  circumstances  impose  upon  one  party 
alone  the  obligation  of  special  care.'  In  Judson  v.  Giant  Powder  Co., 
107  Cal.  549,  48  Am.  St.  Rep.  146,  40  Pac.  1020,  29  L.  R.  A.  718,  which 
was  a  case  of  destruction  of  property  by  an  explosion  of  dynamite, 
Garoutte,  J.,  says:  'As  was  well  said  by  the  court  in  Rose  v.  Stephens 
etc.  Co.  (C.  C),  11  Fed.  438,  20  Blatchf.  411:  "Undoubtedly,  the  pre- 
sumption has  been  more  frequently  applied  in  cases  of  carriers  of  pas- 
sengers than  in  any  other  class,  but  there  is  no  foundation  of  author- 
ity or  reason  for  any  limitation  of  the  rule  of  evidence.  The  pre- 
sumption originates  from  the  nature  of  the  act,  not  from  the  na- 
ture of  the  relation  between  the  parties."  The  carrier's  contract 
with  his  passenger  is  simply  to  exercise  a  certain  degree  of  care  in 
his  transportation.  It  is  the  duty  which  the  law  enjoins  upon  him, 
and  the  law  also  enjoins  the  duty  upon  this  appellant,  and  all  others, 
in  the  conduct  of  their  business,  to  exercise  a  certain  degree  of  care 
toward  this  respondent  and  all  mankind.  The  duty  which  the  law 
enjoins  in  the  two  cases  only  differs  in  the  degree  of  care  to  be  ex- 
ercised. The  principle  of  law  involved  is  wholly  the  same;  and,  as 
has  been  said,  the  reason  of  the  rule  is  not  found  in  the  nature  of 
the  relations  existing  between  the  party  insuring,  and  the  party  in- 
sured. The  presumption  arises  from  the  inherent  nature  and  char- 
acter of  the  act  causing  the  injury.'   " 

Where   no    contractual    relations    exist    between   the    parties,   negli 
gence  will  not  be  presumed  from  the  mere  happening  of  an  accident 
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unless  the  accident  would  not  likely  have  happened  if  due  care  had 
been  exercised:  Stearns  v.  Ontario  Spinning  Co.,  184  Pa.  519,  63  Am. 
St.  Rep.  807,  39  Atl.  292,  39  L.  R.  A.  842. 

The  court  in  Cosulich  v.  Standard  Oil  Co.,  122  N.  Y.  118,  19  Am. 
St.  Rep.  475,  25  N.  E.  259,  criticised  the  doctrine  laid  down  in  some 
of  the  cases,  to  which  we  have  adverted.  The  court,  speaking  through 
Judge  Parker,  said:  "The  court  failed  to  recognize  a  distinction 
which  has  been  carefully  guarded  by  the  courts  of  this  state  as  well 
as  by  nearly  all  other  jurisdictions  in  this  country,  between  actions 
founded  in  negligence  where  a  contract  relation  existed  between  the 
parties,  and  those  in  which  the  defendant  owed  no  other  duty  than 
to  use  ordinary  care  and  caution,  as  the  nature  of  his  business  de- 
manded, to  avoid  injury  to  others. 

"Its  omission  to  do  so  may  have  been  induced  by  the  opinion  of 
the  court  in  Rose  v.  Stephens  etc.  Co.,  11  Fed.  438,  20  Blatchf.  411, 
which  was  cited  with  approval.  In  that  case  it  is  said,  'that  the 
presumption  originates  from  the  nature  of  the  act,  and  not  from 
the  nature  of  the  relations  between  the  parties.' 

"This  assertion  does  not  seem  to  have  been  well  considered.  In 
actions  founded  on  negligence,  the  onus  of  establishing  it  rests 
upon  the  plaintiff.  In  determining  whether  he  has  sustained  this 
burden,  it  is  necessary  in  certain  cases  to  inquire  whether  an  infer- 
ence of  the  fact  of  negligence  can  be  drawn  from  other  facts  proven. 
When  it  can  be,  then  it  is  said  that  a  presumption  of  the  fact  of 
negligence  is  permissible.  And  of  necessity  it  embraces  not  only  the 
doing  or  omission  to  do  the  thing  complained  of,  but  also  the  rela- 
tions of  the  parties;  i.  e.,  whether  in  that  which  he  did  or  omitted 
to  do  he  failed  to  discharge  some  duty  owing  to  the  plaintiff.  Beck 
V.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175,  furnishes  an  illustration 
in  point.-  It  is  there  held  that,  'Where  the  owner  of  land  expressly 
or  by  implication  invites  others  to  come  upon  his  premises,  if  he  per- 
mits anything  in  the  nature  of  a  snare  to  exist  thereon,  he  is  respon- 
sible for  an  injury  resulting  therefrom  to  one  availing  himself  of  the 
invitation.  But  if  he  gives  but  a  bare  permission  to  cross  the  prem- 
ises, the  licensee  takes  the  risk  of  accidents  while  using  the  premises 
in  the  condition  in  which  they  are. '  In  both  cases  the  act  is  the 
same;  but  in  the  one  case  he  owes  a  duty  not  to  maintain  a  snare;  in 
the  other,  not.  In  view  of  the  relations  of  the  parties,  he  is  held  to 
be  negligent  in  the  first  case,  but  not  in  the  second. 

"Sometimes,  it  is  true,  the  duty  which  the  defendant  owes  to  the 
plaintiff  is  of  such  a  nature  that  proof  of  the  happening  of  the  ac- 
cident under  certain  circumstances  and  given  conditions  will  be  of 
such  legal  value  as  to  afford  presumptive  evidence  of  negligence,  and 
cast  upon  the  defendant  the  burden  of  explanation. 

"This  rule  has  been  applied  to  the  carrier  of  passengers,  especially 
in  conveyances  propelled  by  steam,  where  the  consequences  of  an  ac- 
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cident  are  frequently  fatal  to  human  life,  and  the  public  interests 
require  that  in  such  cases  the  carrier  shall  use  every  precaution 
which  human  skill  and  foresight  can  provide  to  prevent  accident,  and 
its  results.  Even  in  those  cases  there  must  be  reasonable  evidence 
of  negligence  before  a  defendant  can  be  called  upon  to  relieve  it- 
self from  the  presumption  of  negligence.  'But,  when  the  thing  caus- 
ing the  injury  is  shown  to  be  under  the  control  of  the  defendant, 
and  the  accident  is  such  as  in  the  ordinary  course  of  business  does 
not  happen  if  reasonable  care  is  used,  it  does,  in  absence  of  explana- 
tion by  the  defendant,  afford  sufficient  evidence  that  the  accident 
arose  from  want  of  care  on  its  part':  Breen  v.  New  York  etc.  R.  Co., 
109  N.  Y.  297,  4  Am.  St.  Rep.  450,  16  N.  E.  60;  Seybolt  v.  New 
York  etc.  R.  Co.,  95  N,  Y.  562,  47  Am.  Rep.  75. 

"But,  'it  is  believed,'  says  Mr.  Thompson,  'that  it  is  never  true,  ex- 
cept in  contractual  relations,  that  the  proof  of  the  mere  fact  that  the 
accident  happened  to  plaintiff,  without  more,  will  amount  to  prima  facie 
proof  of  negligence  on  the  part  of  the  defendant':  2  Thompson  on  Negli- 
gence, 1227.  This  rule  is  recognized  in  Huff  v.  Austin,  46  Ohio, 
386,  15  Am.  St.  Rep.  613,  21  N.  E.  864,  the  court  saying:  'Whether 
the  defendants  can  be  held  liable  for  the  injury  caused  by  the  ex- 
plosion of  the  boiler  owned  and  used  bj'  them  on  their  own  prem- 
ises, without  affirmative  proof  of  negligence  beyond  the  mere  fact 
of  the  explosion,  is  not  to  be  determined  by  the  rule  of  negligence 
governing  the  common  carriers  of  passengers  and  goods,'  To  the 
same  effect  is  the  reasoning  of  Mr.  Justice  Field,  in  the  Nitrogly- 
cerin Case,  15  Wall.  524,  21  L.  ed.  206. 

"The  supreme  court  of  Indiana  recognizes  that  carrier  cases  con- 
stitute an  exception  to  the  general  rule,  in  Wabash  etc.  Ry.  Co.  v. 
Locke,  112  Ind.  404,  2  Am.  St.  Rep.  193,  14  N.  E.  391.  After  a 
statement  of  the  extent  of  the  care  which  the  defendant  was  bound 
to  observe  for  the  protection  of  the  plaintiff  and  the  public,  the 
court  continued:  'The  case,  therefore,  stands  upon  a  different  foot- 
ing from  the  cases  which  involve  the  duties  of  carriers,  who  con- 
tract to  carry  passengers  safely  to  a  particular  destination.  In  such 
cases  proof  of  an  injury  ordinarily  estaldislies  a  prima  facie  case  of 
negligence  in  favor  of  a  passenger,  which  the  carrier  must  over- 
come.' " 

And  referring  to  the  leading  case  of  Mullen  v.  St.  John,  57  N. 
Y.  567,  15  Am.  Rep.  530,  in  which  damages  were  recovered  for  the 
falling  of  a  brick  wall  upon  the  plaintiff,  wliile  passing  on  the  street, 
the  court  explained  that  case  by  saying:  "Now,  while  the  court  dis- 
cussed the  case  from  the  standpoint  of  presumptions  in  the  law  of 
evidence,  it  will  be  observed  that  there  was  far  more  than  the  mere 
happening  of  the  accident  which  was  held  to  give  rise  to  it  in  that 
case.  There  were  certain  conditions  proven,  which,  taken  in  con- 
nection with  the  fall  of  the  wall,  permitted  an  inference  of  fact 
that    the    defendant    was    negligent.     Buildings    properly    constructed 
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do  not  fall  without  adequate  cause.  So  the  plaintiff,  to  establish  his 
cause  of  action,  proved:  1.  That  the  wall  did  fall;  and  2.  That  there 
were  no  special  circumstances  of  storm  or  violence  to  produce  that 
result;  and  the  court  held  that  the  falling,  under  the  circumstances 
and  conditions  proven,  raised  a  presumption  of  negligence." 

b.  Rule  Applicable  as  Between  Master  and  Servant. — Considerable 
discord  exists  amongst  the  authorities  as  to  whether  the  presumption 
of  negligence  will  arise  as  between  a  master  and  servant.  We  be- 
lieve, however,  that  this  want  of  harmony  is  more  apparent  than  real. 

The  courts,  in  holding  that  no  presumption  of  negligence  has  arisen 
in  a  suit  by  a  servant  for  injuries,  very  often  make  a  general  state- 
ment that  the  rule  of  res  ipsa  loquitur  does  not  apply  as  between 
master  and  servant,  but  they  fail  to  state  that  there  are  some  cir- 
cumstances when  it  is  applicable.  Perhaps,  in  the  majority  of  in- 
stances, the  presumption  of  negligence  does  not  arise  because  the 
circumstances  surrounding  the  accident  indicate  that  the  cause  of  the 
accident  was  something  which  did  not  constitute  a  duty  of  the  mas- 
ter toward  the  servant,  or  that  it  was  a  defect  which  constituted 
risk  assumed  by  the  servant,  or  that  it  was  an  act  done  by  a  fellow- 
servant. 

As  we  have  indicated  before,  we  believe  that  this  presumption  of 
negligence  is  merely  a  presumption  arising  from  the  circumstantial 
evidence  afforded  by  the  facts  necessarily  stated  in  describing  the 
accident. 

(It  may  be  stated  as  a  general  rule  that  the  presumption  of  neg- 
ligence will  arise  as  between  master  and  servant  where  the  cause 
of  the  accident  is  such  as  amounts  to  negligence  on  the  part  of  the 
defendant:  Tennessee  etc.  Ey.  Co.  v.  Hayes,  97  Ala.  201,  12  South. 
98;  Armour  v.  Golkowska,  95  111.  App.  492;  Pennsylvania  Co.  v. 
Sears,  136  Ind.  460,  34  N.  E.  15,  36  N.  E.  353;  Doyle  v.  Chicago  etc. 
R.  Co.,  77  Iowa,  607,  42  N.  W.  555,  4  L.  R.  A.  420;  Bomar  v.  Louisi- 
ana etc.  R.  Co.,  42  La.  Ann.  983,  1206,  8  South.  478;  Haggarty  v. 
Hallowell  Granite  Co.,  89  Me.  118,  35  Atl.  1029;  Donnelly  v.  Hur- 
ricane Isle  etc.  Co.,  90  Me.  110,  37  Atl.  874;  Winkleman  etc.  Drug 
Co.  v.  Colladay,  88  Md.  78,  40  Atl.  1078;  Hearn  v.  Quillen,  94  Md. 
39,  50  Atl.  402;  Moynihan  v.  HelliS  Co.,  146  Mass.  586,  4  Am;  St. 
Rep.  348,  16  N.  E.  574;  Coleman  v.  Mechanics'  Iron  Foundry,  168 
Mass.  254,  46  N.  E.  1065;  Barnowsky  v.  Helson,  89  Mich.  523,  50 
N.  W.  989,  15  L.  R.  A.  33;  Olsen  v.  Great  Northern  R.  Co.,  68  Minn. 
155,  71  N.  W.  5;  Turner  v.  Haar,  114  Mo.  335,  21  S.  W.  737;  Sacke- 
witz  v.  American  Biscuit  Co.,  78  Mo.  App.  144;  Shuler  v.  Omaha 
etc.  Ry.  Co.,  87  Mo.  App.  618;  Bahr  v.  Lombard,  53  N.  J.  L.  233, 
21  Atl.  190,  23  Atl.  167;  Lentino  v.  Port  Henry  etc.  Co.,  71  App. 
Div.  466,  75  N.  Y.  Supp.  755;  Colelli  v.  New  Jersey  etc.  Concentrat- 
ing Works,  87  Hun,  428,  34  N.  Y.  Supp.  310;  Van  Sickel  v.  Ilsley, 
75  Hun,  537,  27  N.  Y.  Supp.  1113,  affirmed  in  149  N.  Y.  569,  43  N. 
E.  990;  Grant  v.  Raleigh  etc.  R.  Co.,  108  N.  C.  462,  13  S.  E.  209; 
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Wilkie  V.  Raleigh  etc,  R.  Co.,  127  N.  C.  203,  37  S.  E.  204;  Folk  v, 
Schaeffer,  186  Pa.  253,  40  Atl.  401;  Louisville  etc.  R.  Co.  v.  Worth- 
ington,  91  Tenn.  56,  17  S.  W.  880,  16  L.  R.  A,  268;  Texas  etc.  R. 
Co.  V.  Crowder,  63  Tex.  502;  McCray  v.  Galveston  etc.  Ry.  Co.,  89 
Tex,  168,  34  S,  W.  95;  Missouri  etc.  R,  Co.,  v.  Crowder  (Tex.  Civ. 
App.),  55  S.  W.  380;  Gulf  etc,  R.  Co.  v.  Wood  (Tex,  Civ.  App.),  63 
S,  W,  164;  Houston  v.  Brush,  66  Vt,  331,  29  Atl,  380;  Puget  Sound 
Iron  Co,  V,  Lawrence,  3  Wash,  Ter,  226,  14  Pac,  869;  Mulcairns  v. 
Janesville,  67  Wis.  24,  29  N,  W,  565, 

But  numerous  cases  may  be  found  in  which  the  court  refused  to 
apply  the  rule  of  presumption  of  negligence  as  between  master  and 
servant.  In  some  of  these  cases,  we  believe  that  the  court  erred 
in  not  applying  the  presumption,  but  in  the  majority  of  instances 
the  court  very  properly  refused  to  consider  that  a  presumption  of 
negligence  was  created,  although  the  reasons  when  given  do  not 
always  appear  to  be  sound.  Such  presumptions  have  been  refused 
in  the  following  cases:  Mary  Lee  Coal  etc.  Co.  v,  Chambliss,  97  Ala, 
171,  11  South,  897;  Tuck  v.  Louisville  etc,  R.  Co.,  98  Ala.  150,  12 
South.  168;  Kansas  etc.  Coal  Co.  v.  Brownie,  60  Ark.  582,  31  S.  W. 
453;  Brymer  v.  Southern  Pacific  Co,,  90  Cal.  496,  27  Pac,  371;  Denver 
etc,  R,  Co.  V.  McComas,  7  Colo,  App,  121,  42  Pac,  676;  Minty  v. 
Union  Pac,  R,  Co.,  2J[daho^  471,  21  Pac,  660,  4  L.  R.  A.  609;  Colfax 
Coal  etc,  Co,  v,  Johnson,  52  111,  App.  383;  Wabash  R.  Co.  v.  Far- 
rell,  79  111.  App.  508;  Chicago  Edison  Co.  v,  Moren,  86  111,  App.  152, 
affirmed  in  185  111.  571,  57  N.  E.  773;  Omaha  Packing  Co.  v.  Mur- 
ray, 112  111.  App,  233;  Kuhus  v,  Wisconsin  etc,  R,  Co.,  70  Iowa,  561, 
31  N.  W.  868;  Lane  v,  Missouri  etc.  Co.,  64  Kan.  755,  68  Pac.  626; 
Vissman  v.  Southern  Ry,  Co,  (Ky,),  89  S,  W.  502;  Pellerin  v.  In- 
ternational Paper  Co,,  96  Me,  388,  52  Atl,  842;  Drum  v.  New  Eng- 
land etc,  Co.,  180  Mass.  113,  61  N.  E.  812;  Sargee  v.  Clark  Can  Co., 
126  Mich.  508,  85  N,  W,  1105;  Freeberg  v.  St,  Paul  Plow  Works, 
48  Minn,  99,  50  N,  W,  1026;  Elferson  v.  Postal  Tel,  Cable  Co.,  155 
Mo,  346,  50  S.  W,  795,  55  S,  W.  1050;  Chicago  etc,  R.  Co,  v,  Kel- 
logg, 55  Neb.  748,  76  N.  W.  462;  Baldwin  v.  Atlantic  City  R.  Co., 
64  N.  J.  L.  232,  45  Atl.  810;  Bien  v.  Unger,  64  N.  J.  L.  596,  46  Atl. 
593;  Olsen  v,  Starin,  43  App.  Div,  422,  60  N,  Y,  Supp,  134;  Fink 
V,  Slade,  66  App,  Div.  105,  72  N,  Y,  Supp,  821;  Tuuncy  v.  Carnegie, 
146  Pa,  618,  23  Atl.  207;  Higgins  v.  Fanning,  195  Pa,  599,  46  Atl. 
102;  Surles  v,  Kistler,  202  Pa,  289,  51  Atl.  887;  Green  v.  Catawber 
Power  Co.  (S.  C),  55  S.  E.  125;  Moore  v.  Jones,  15  Tex,  Civ.  391, 
39  S.  W.  593;  Moore  Lime  Co.  v.  Johnston's  Admr.,  103  Va.  84,  48 
S.  E.  557;  Knight  v.  Cooper,  36  W.  Va.  232,  14  S.  E,  999;  Spille  v. 
Wisconsin  Bridge  etc,  Co,,  105  Wis,  340,  81  N.  W.  397;  Cosgrove  v. 
Filler  etc,  Co.,  112  Wis,  457,  88  N,  W,  220;  Butler  v,  Frazee,  25  App, 
D,  C.  392;  Patton  v,  Texas  etc.  Ry.  Co.,  179  U.  S.  658,  21  Sup.  Ct. 
Rep,  275,  45  L.  ed,  361. 
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^"The   general   rule   is   not   disputed   that   as   between   master   and 
/7«ervant,  the   proof  of  the  occurrence   of  an  accident  raises  no  pre- 
// sumption  of  negligence.     If  the  circumstances  surrounding  the  trans- 
Ij  action  speak  the  negligence  of  the  master,  and  that  can  be  deduced 
Vi  therefrom   as   a   natural   and   reasonable   inference,   the    duty   of   ex- 
\planation  is   cast   upon   the   master:    Bahr   v.   Lombard,   53   N.   J.   L, 
*33,  21  Atl.  190,  23  Atl.  167;  McKinnon  v.  Norcross,  148  Mass.  533, 
20  N.  E.  183;  Kedmond  v.  Delta  Lumber  Co.,  96  Mich.  545,  55  N.  W. 
1004.     The  proof  to  warrant  such  inference  must  be  brought  forward 
by  him  who  charges  the  negligence,  and  upon  whom  is  the  burden  of 
,proof.     The   inference   of   negligence   cannot  be   established   by   con- 
j  Uecture  or  speculation,  or  drawn  from  a  presumption,  but  must  be 
vjfounded  upon   some   established  fact":   Peirce   v.   Kile,   80  Fed.   865, 
k6  C.  C.  a.  201.     Hence  it  is  said  that  as  between  master  and  ser- 
vant  mere   proof   of   an   accident   and   injury  therefrom   is   not   suffi- 
cient unless  the  circumstances  attending  the  accident  establish  neg- 
ligence without  other  direct  proof:  Missouri  etc.  By.  Co.  v.  Crowder 
(Tex.  Civ.  App.),  55  S.  W.  380. 

"But,"  said  Judge  Sanborn  in  Northern  Pacific  Ey.  Co.  v.  Dixon, 
139  Fed.  737,  "the  doctrine  'res  ipsa  loquitur'  is  inapplicable  to  cases 
between  master  and  servant  brought  to  recover  damages  for  negli- 
gence, because  there  are  many  possible  causes  of  accidents  during 
service,  the  risk  of  some  of  which,  such  as  the  negligence  of  fellow- 
servants  and  the  other  ordinary  dangers  of  the  work,  the  servant 
assumes,  while  for  the  risk  of  others,  such  as  the  lack  of  ordinary 
care  to  construct  or  keep  in  repair  the  machinery  or  place  of  work, 
the  master  is  responsible.  The  mere  happening  of  an  accident  which 
injures  a  servant  fails  to  indicate  whether  it  resulted  from  one  of 
the  causes,  the  risk  of  which  is  the  servant's,  or  from  one  of  those 
the  risk  of  which  is  the  master's;  and  for  this  reason  it  raises  no 
presumption  that  it  was  caused  by  the  negligence  of  the  latter.  In 
such  cases  the  burden  of  proof  is  always  upon  hiro  who  avers  that 
the  negligence  of  the  master  caused  the  accident  to  establish  that 
f-act,  and  a  naked  finding,  as  in  this  case,  that  the  accident  occur- 
red, and  that  the  servant  was  guilty  of  no  negligence  which  con- 
tributed to  cause  his  injury,  is  insufficient  to  sustain  this  burden, 
for  there  are  many  other  causes  than  the  negligence  of  fellow-ser- 
vants and  latent  and  undiscoverable  defects  in  places  on  machinery 
which  may  have  produced  it:  Chicago  etc.  Ry.  Co.  v.  O'Brien,  132 
Fed.  593,  67  C.  C.  A,  421;  Westland  v.  Gold  Coin  Mines  Co.,  101  Fed. 
65,  41  C.  C.  A.  199,  200;  Texas  etc.  Ey.  Co.  v.  Barrett,  166  U.  S. 
617,  17  Sup.  Ct.  Eep.  707,  41  L.  ed.  1136;  Patton  v.  Texas  etc.  Ey. 
Co.,  179  U.  S.  658,  21  Sup.  Ct.  Eep.  275,  45  L.  ed.  361;  O'Connor  v. 
Illinois  etc,  Ey.  Co.,  83  Iowa,  105,  48  N.  W.  1002;  Brownfield  v. 
Chicago  etc.  Ey.  Co.,  107  Iowa,  254,  77  N.  W.  1038;  Brymer  v.  South- 
ern Pac.  Ey.  Co.,  90  Cal.  496,  27  Pac.  371;  Huflf  v.  Austin,  46  Ohio 
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St.  386,  15  Am.  St.  Rep.  613,  21  N.  E.  864;  Wormell  v.  Maine  etc,  E.  B. 
Co.,  79  Me.  397,  1  Am.  St.  Rep.  321,  10  Atl.  49;  Grant  v.  Pennsylvania 
etc.  R.  Co.,  133  N.  Y.  657,  31  N.  E.  220.  The  happening  of  the  ac- 
cident, and  the  absence  of  contributory  negligence  of  the  servant 
constitute  no  substantial  evidence  of  this  casual  negligence,  and  are 
insufficient  to  support  a  finding  or  judgment  against  him  for  the  in- 
jury which  resulted  from  it." 

Likewise  in  Jones  v.  Kansas  City  etc.  B.  Co.,  178  Mo.  528,  101  Am. 
St.  Rep.  434,  77  S.  W.  890,  a  case  in  which  the  plaintifif's  decedent, 
who  was  a  locomotive  engineer,  was  killed  by  his  freight  engine  collid- 
ing with  three  freight-cars  which,  while  being  unattended,  escaped 
from  a  sidetrack  onto  the  main  track  during  a  storm,  the  court,  after 
stating  the  general  rule  to  be  that  proof  of  the  mere  fact  that  the 
servant  was  injured  in  the  master's  service  is  not  sufficient  to  make 
out  a  prima  facie  case  for  the  plaintiflf,  observed:  "But  when  cars 
are  found  running  loose  and  unattended  on  the  main  track  at  a 
time  and  place  when  and  where  they  are  liable  to  cause  the  wreck 
of  a  regular  train,  it  cannot  be  said  that  the  danger  so  incurred  is 
one  of  the  usual  and  ordinary  hazards  incident  to  the  business.  It 
is  not  a  usual  and  ordinary  occurrence  in  a  prudently  managed  busi- 
ness for  cars  to  be  found  running  loose  in  that  manner;  it  does  not 
ordinarily  occur  unless  someone  has  neglected  his  duty,  and  it  is 
not,  therefore,  a  risk  assumed  by  the  servant.  And  since  it  is  an 
occurrence  not  likely  to  happen  in  the  orderly  course  of  business, 
when  it  does  happen  and  a  servant  is  injured  in  consequence,  it 
calls  for  an  explanation.  Upon  whom  does  the  burden  of  making 
the  explanation  devolve!  It  devolves  either  on  the  injured  servant 
or  on  the  master.  If  it  was  the  duty  of  the  injured  servant  to  at- 
tend to  those  cars  on  the  sidetrack,  to  see  that  they  did  not  escape, 
then  the  burden  of  making  the  explanation  devolved  upon  him.  But 
if  he  had  nothing  to  do  with  securing  the  cars  in  their  position  on  the 
sidetrack,  if  his  duty  related  only  to  the  operation  of  the  lo«o- 
motive  engine,  then  there  is  no  explanation  due  from  him." 

That  the  mere  relationship  of  master  and  servant  in  itself  does  not 
affect  the  raising  of  the  presumption  of  negligence  is  shown  by  the 
case  of  Shuler  v.  Omaha  etc.  Ry.  Co.,  87  Mo.  App.  618.  In  that 
case  the  plaintiff  who  was  a  servant  of  the  defendant  railroad  com- 
pany; employed  in  track  construction  work,  was  injured  in  a  colli- 
sion. The  court,  after  referring  to  the  general  presumption  of  neg- 
ligence arising  from  a  railway  collision,  observed:  "But,  since  the 
collision  may  have  resulted  from  the  act  of  some  chief  officer  of  the 
railway  company — the  company  itself — or  from  the  act  of  one  of 
the  ordinary  servants  of  the  company,  mere  proof  of  the  collision 
will  not  disclose  which  of  these  was  culpable.  And  since  the  com- 
pany would  not  be  liable  to  one  of  its  servants  (as  it  would  to  a  paa- 
senger),  for  the  act  of  his  fellow-servant,  the  mere  proof  of  a  collisiom 
Am.  St.  Rep.,  Vol.  113—64 
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will  not  be  considered  proof  of  actionable  negligence  in  a  suit  brought 
against  the  company  by  an  employ^:  Kansas  P.  Ey.  Co.  v.  Salmon, 
11  Kan.  83. 

"But  in  this  state  the  legislature  has  adopted  the  policy  of  allow- 
ing an  employ6  an  action  against  the  railway  company  for  the  negli- 
gence of  his  fellow-servant:  Bev.  Stats.  1899,  sec.  2873;  Stubbs  v. 
Omaha  E.  E.  Co.,  85  Mo.  App.  192.  It  must  therefore  follow  that 
since  the  company  is  liable  to  a  servant  whether  the  negligence  is 
its  own  or  that  of  a  fellow-servant,  proof  of  collision  of  trains  makes 
a  prima  facie  case  for  an  employ^  against  the  company  equally  as 
well  as  if  he  had  been  a  passenger." 

But,  on  the  other  hand,  it  is  held  that  the  fall  of  a  derrick  set  up 
by  another  servant  raises  no  presumption  of  negligence,  since  it  may 
have  fallen  by  reason  of  the  negligence  of  a  fellow-servant:  Fallon  v. 
Mertz,  110  App.  Div.  755,  97  N.  Y.  Supp.  417.  Likewise  an  injury 
to  a  lineman  from  the  fall  of  a  defective  pole  while  he  was  ascending 
it  to  change  wires  is  insufficient  to  establish  negligence  by  the  mere 
fact  of  the  accident,  since  the  weakness  of  old  poles  is  one  of  the 
assumed  risks  of  the  employment:  Kellogg  v.  Denver  City  Tramway 
Co.,  18  Colo.  App.  475,  72  Pac.  609. 

XTV.    Application  of  the  Bule  as  to  Presumptions  of  Negligence  to 
Varying  Circumstances. 

a.    In  GteneraL 

1.  Falling  of  Walls,  Buildings,  Building  Material,  Tools  from 
Building  Under  Construction,  or  Other  Falling  Objects. — The  falling 
of  a  building,  or  of  the  walls  of  a  building  without  apparent  cause, 
raises  a  presumption  of  negligence:  Chenall  v.  Palmer  Brick  Co.,  117 
Ga.  106,  43  S.  E.  443;  Eyder  v.  Kinsey,  62  Minn.  85,  54  Am.  St.  Eep. 
623,  64  N.  W.  94,  34  L.  E.  A.  557;  Mullen  v.  St.  John,  57  N.  Y. 
567,  15  Am.  Eep.  530;  Scharflf  v.  Southern  Illinois  Construction  Co., 
115  Mo.  App.  157,  92  S.  W.  126;  Patterson  v.  Jos.  Schlitz  Brewing 
Co.,  16  S.  Dak.  33,  91  N.  W.  336.  But  it  has  been  held  in  Maryland 
that  negligence  will  not  be  presumed  merely  because  a  wall  cracks 
or  falls:  Serio  v.  Murphy,  99  Md.  545,  105  Am.  St.  Eep.  316,  58  Atl. 
435.  And  it  has  also  been  held  that  the  mere  fall  of  a  stand  erected 
in  a  public  park  for  the  accommodation  of  the  public  raises  no  pre- 
sumption of  negligence:  Denver  v.  Spencer,  34  Colo.  270,  82  Pac.  590. 

The  fall  of  a  chimney  raises  a  presumption  of  negligence:  Travers 
V.  Murray,  87  App.  Div.  552,  84  N.  Y.  Supp.  558.  The  fall  of  con- 
struction material  from  a  building  into  the  street  raises  a  presump- 
tion of  negligence:  Wolf  v.  American  Tract  Society,  25  App.  Div. 
98,  49  N.  Y.  Supp.  236.  But  not  so  where  it  falls  within  a  private 
inclosure:  Van  Orden  v.  Acken,  28  App.  Div.  160,  50  N.  Y.  Supp. 
843;  May  v.  Berlin  Iron  Bridge  Co.,  43  App.  Div.  569,  60  N.  Y.  Supp. 
550.    The  fall  of  a  roof  while  being  raised  by  jack-screws  has  been 
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declared  to  create  a  presumption  of  negligence:  Barnowsky  v.  Hel- 
son,  89  Mich.  523,  50  N.  W.  989,  15  L.  E.  A.  33.  The  fall  of  a  stag- 
ing cannot  be  said  to  raise  a  presumption  of  negligence  where  the 
cause  of  its  fall  is  shown  by  the  defendant  and  docs  not  seem  to 
have  been  disputed:  Parsons  v.  Hecla  Iron  Works,  186  Mass.  221,  71 
N.  E.  572.  The  falling  of  lumber  piles  does  not  raise  a  presumption 
of  negligence  as  against  the  owner  of  the  lumber:  Nigro  v.  Willson, 
99  N.  Y.  Supp.  344;  Laforrest  v.  O'Driscoll,  26  R.  I.  547,  59  Atl.  923. 
Sometimes,  however,  the  piling  of  lumber  where  it  may  fall  upon  the 
higliway  is  regarded  as  a  nuisance  rather  than  as  a  question  of  negli- 
gence: Smith  V.  Davis,  22  App.  D.  C.  298.  The  mere  giving  away  of  a 
floor  which  an  employe  was  scrubbing  was  held  not  to  raise  a  pre- 
sunii)tion  of  negligence:  Surles  v.  Kistler,  202  Pa,  289,  51  Atl.  887. 

The  dropping  of  a  chisel  from  a  scaffold  erected  over  a  sidewalk 
raises  a  presumption  of  negligence:  Dixon  v.  Pluns,  98  Cal.  384,  35 
Am.  St.  Kep.  180,  33  Pac.  268,  20  L.  R.  A.  698.  Likewise  does  the 
falling  of  a  box  of  goods  from  an  upper  story:  Lyons  v.  Rosenthal, 
11  Hun,  46.  The  falling  of  a  barrel  of  flour  from  the  upper  story  of 
a  warehouse  onto  a  person  passing  along  the  highway  raises  a  pre- 
sumption of  negligence:  Byrne  v.  Boadle,  2  Hurl.  &  C.  722.  Like- 
wise does  the  falling  of  bags  of  sugar  upon  a  person  who  was  law- 
fully on  the  premises:  Scott  v.  London  etc.  Dock  Co.,  3  Hurl.  &  C. 
596.  But  where  the  person  who  was  using  an  ax  which  fell  from  the 
fifth  story  of  a  building  upon  a  person  in  the  area  outside  shows 
that  he  used  due  care,  and  there  is  no  proof  of  negligence  on  the  part 
of  the  owner  of  the  building,  a  nonsuit  js  properly  entered  in  a  suit 
against  the  owner  to  recover  for  the  damages  inflicted:  Stearns  v. 
Ontario  Spinning  Co.,  184  Pa.  519,  63  Am.  St.  Rep.  807,  39  Atl.  292, 
63  Am.  St.  Rep.  807.  Negligence  has  been  presumed  from  the  fall- 
ing of  a  cake  of  ice  on  a  person  sitting  on  a  doorstep:  Kaples  v. 
Orth,  61  Wis.  531,  21  N,  W.  633;  and  from  the  fall  of  a  door  which 
had  been  taken  from  its  hinges  and  placed  standing  against  the  wall 
on  the  platform  of  a  store:  Klitzke  v.  Webb,  120  Wis.  254,  97  N.  W. 
901;  and  also  from  the  falling  of  a  window  over  an  opening  from 
which  railroad  employes  were  paid:  Carroll  v.  Chicago  etc.  R.  Co., 
99  Wis.  399,  67  Am.  St.  Rep.  872,  75  N.  W.  176.  The  falling  of  a 
heavy  sign  over  a  sidewalk  on  a  much  frequented  street  raises  a 
presumption  of  negligence:  St.  Louis  etc.  Ry.  Co.  v.  Hopkins,  54  Ark. 
209,  15  S.  W.  610,  12  L.  R.  A.  189.  But  the  fall  of  a  derrick,  set 
up  by  one  servant,  upon  a  fellow-servant  does  not  raise  a  presump- 
tion of  negligence  because  it  may  have  fallen  by  reason  of  having 
been  set  up  by  the  fellow-servant:  Fallon  v.  Mertz,  110  App.  Div. 
755,  97  N.  Y.  Supp.  417.  Though,  on  the  other  hand,  the  falling  of 
a  bucket  of  ore,  which  was  l)eing  unloaded  from  a  ship,  upon  a  ser- 
vant engaged  in  a  different  ])art  of  the  ship  had  been  held  to  raise 
the  presumption  of  negligence:  Cummings  v.  National  Furnace  Co., 
60  Wis.  603,  18. N.  W.  742,  20  N.  W.  665.     But  no  presumption  of  neg- 
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ligence  arises  where  a  servant  is  injured  by  the  slipping  and  falling 
of  a  plank  in  a  gangway  built  by  competent  builders,  and  which  was 
in  a  good  condition,  a  few  minutes  before  the  accident:  Shaw  v. 
Highland  Park  Mfg.  Co.  (N.  C),  35  S.  E.  433.  The  fall  of  a  bust, 
used  as  a  decoration  in  a  concert-hall,  upon  a  patron  of  the  place 
raises  no  presumption  of  negligence:  Kendall  v.  Boston,  118  Mass. 
234,  19  Am.  Eep.  446.  With  respect  to  accidents  particularly  relat- 
ing to  pedestrians,  see,  also,  subdivision  6  of  this  subdivision. 
/  2,  Falling  Rock  or  Debris  in  Mining  Operations. — The  fact  that  a 
mine  caved  in  raises  no  presumption  of  negligence:  Mountain  Copper 
Co.  V.  Van  Buren,  123  Fed.  61.  Neither  does  the  falling  of  slate 
from  the  roof  of  a  coal  mine  raise  a  presumption  of  negligence: 
Knight  V.  Cooper,  36  W.  Va.  232,  14  S.  E.  999.  But  it  has  been  held 
that  the  sudden  and  unexplained  giving  away  of  a  place  in  a  mine 
over  which  the  plaintiff  was  required  to  pass  in  order  to  reach  his 
work  makes  a  prima  facie  case  of  negligence:  Lentino  v.  Port  Henry 
etc.  Co.,  71  App.  Div.  466,  75  N.  Y,  Supp.  755. 

3.  Fallen,  Broken,  Trailing  or  Otherwise  Dangerously  Exposed 
Electric  Wires. — The  obligation  of  those  who  maintain  electric  wires 
over  public  streets  is  not  that  of  insurers,  and  hence  they  are  not 
generally  liable  for  the  breaking  of  such  wires  where  the  breaking  is 
caused  solely  by  something  over  which  the  owner  of  the  wire  has  no 
control,  as,  for  instance,  a  collision  caused  by  runaway  horses  or  a 
storm  of  extraordinary  severity:  Williams  v.  Louisiana  Light  etc. 
Co.,  43  La.  Ann.  295,  8  South.  938;  Ward  v.  Atlantic  etc.  Co.,  71 
N.  Y.  81,  27  Am.  Eep.  10.  But  the  general  rule  is  that  a  presump- 
tion of  negligence  arises  upon  proof  that  an  electric  wire  charged 
with  a  dangerous  current  of  electricity  is  broken  and  lying  or  trail- 
ing in  a  public  street  or  on  a  sidewalk  in  a  city:  Denver  C.  E.  E.  Co. 
V.  Simpson,  21  Colo.  371,  41  Pac.  499,  31  L.  E.  A.  566;  Larson  v. 
Central  E.  Co.,  56  111.  App.  263;  Western  Union  Tel.  Co.  v.  State,  82 
Md.  293,  51  Am.  St.  Eep.  464,  33  Atl.  763,  31  L.  E.  A.  572;  Gannon 
v.  Laclede  Gaslight  Co.,  145  Mo.  502,  46  S.  W.  968,  47  S.  W.  907,  43 
L.  E.  A.  505;  Thomas  v.  Western  Union  Tel.  Co.,  100  Mass.  156; 
Buddy  v.  Newark  etc.  Power  Co.,  63  N.  J.  L.  357,  46  Atl,  1100,  57 
L.  E,  A,  624;  Clarke  v.  Nassau  Electric  E.  Co.,  9  App.  Div.  51,  41 
N.  Y.  Supp.  78;  Dwyer  v.  Buffalo  Gen.  Electric  Co.,  20  App.  Div. 
124,  46  N.  Y.  Supp.  874;  O 'Flaherty  v.  Nassau  Electric  E.  Co.,  34 
App.  Div.  74,  54  N.  Y.  Supp.  96;  affirmed  in  165  N.  Y.  624,  59  N.  B. 
1128;  Smith  v.  Brooklyn  Heights  E.  Co.,  82  App.  Div.  531,  81  N.  Y. 
Supp.  838;  Wolpers  v.  New  York  etc.  Power  Co.,  91  App.  Div.  424, 
86  N.  Y.  Supp.  845;  O'Leary  v.  Glenn  Falls  Gas  etc.  Co.,  107  App. 
Div.  505,  95  N.  Y.  Supp.  232;  Haynes  v.  Ealeigh  Gas  Co.,  114  N.  C. 
203,  41  Am,  St.  Eep.  786,  19  S.  E.  344,  26  L.  E.  A.  810;  Boyd  v. 
Portland  Gen.  Electric  Co.,  41  Or.  336,  68  Pac.  810;  Memphis  St.  B. 
Co,  V.  Kartright,  110  Tenn.  277,  100  Am.  St.  Eep.  807,  75  S.  W.  719; 
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Norfolk  etc.  Light  Co.  v.  Spratley,  103  Va.  379,  49  8.  E.  502;  Snyder 
V.  Wheeling  Electrical  Co.,  43  W.  Va.  661,  64  Am.  St.  Rep.  922,  28 
8.  E,  733,  39  L.  B.  A.  499.  On  this  general  subject,  see  the  mono- 
graphic note  on  the  duties  and  liabilities  of  electric  corporations,  at- 
tached to  Hebert  v.  Lake  Charles  etc,  Co.,  100  Am.  St.  Rep.  515. 
The  decision  in  Kepner  v.  Harrisburg  Traction  Co.,  183  Pa.  24,  38 
Atl.  416,  held  that  the  unexplained  breaking  of  a  trolley  wire  raised 
no   presumption  of  negligence. 

But  in  several  very  recent  cases  in  Pennsylvania  the  court  has  held 
that  negligence  will  be  presumed  under  the  rule  of  res  ipsa  loquitur 
where  a  person  is  killed  from  an  electric  shock  from  an  ordinary 
electric  lamp:  Alexander  v.  Nauticoke  Light  Co.,  209  Pa.  571,  58  Atl. 
1068,  67  L.  R.  A.  475;  Crowe  v.  Nauticoke  Light  Co.,  209  Pa.  580, 
58  Atl.  1071.  And  it  has  been  also  held  by  that  same  court  that 
the  rule  res  ipsa  loquitur  applies  where  a  person  is  killed  by  an  elec- 
tric current  while  using  a  telephone,  the  court  saying:  "Electricity 
is  the  agent  by  which  telephones  become  the  means  of  communication 
from  one  point  to  another,  and  it  may  be  conceded,  as  the  appellant 
contends,  that  the  current  needed  for  their  use  is  not  a  dangerous 
one.  In  this  case  it  may  be  still  further  conceded  that  the  current 
with  which  the  deceased  came  in  contact  did  not  come  from  the 
exchange  of  the  appellant;  but  at  the  same  time  it  cannot  be  ques- 
tioned that  it  came  over  one  of  its  wires  leading  to  the  telephone  of 
one  of  its  patrons.  Though  this  wire  was  intended  to  conduct  only 
a  harmless  current,  the  appellant  was  bound  to  know  that  it  could 
become  the  conductor  of  a  deadly  one,  and  that  such  a  current  would 
pass  over  it  if  it  was  not  properly  insulated,  and  should  come  into 
contact  with  a  wire  heavily  and  dangerously  charged.  It  was,  there- 
fore, as  much  the  duty  of  the  company  to  see  that  no  such  current 
should  thus  pass  over  its  wires  as  it  was  to  send  only  a  harmless 
one  from  its  own  exchange.  Its  duty  to  its  patrons  was  to  exercise 
at  all  times  the  highest  degree  of  care  and  vigilance  to  protect  them 
from  a  dangerous  electric  current  over  its  wires  from  any  source. 
This  is  the  implied  undertaking  of  every  telephone  company,  and 
in  towns  and  cities  threaded  with  dangerous  electric  wires  the  duty 
of  the  company  is,  by  constant  supervision  of  its  wires,  to  prevent 
their  becoming  conductors  of  a  dangerous  current  from  others.  When 
they  do  become  conductors  of  it,  there  is  reasonable  evidence  that 
there  has  been  a  neglect  of  duty,  and  the  burden  is  cast  upon  the 
telephone  company  of  showing  that  it  had  not  been  negligent.  As 
it  is  not  an  insurer  of  its  patrons  against  the  danger  of  electric  cur- 
rents on  its  wires,  the  law  will  not  hold  it  responsible  for  what  it 
cannot  help,  and  for  what  may  happen  in  spite  of  its  exercise  of 
the  care  and  vigilance  required  of  it;  but  when,  as  here,  there  is  an 
accident,  which  in  itself  affords  reasonable  evidence  of  negligence, 
it  must  show  why  it  should  be  relieved  from  liability":  Delahunt  v. 
United  Tel.  etc.  Co.,  215  Pa.  241,  114  Am.  St  Rep.  000,  64  AtL  515. 
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But  where  a  hotel  guest  is  injured  by  an  electric  fixture  falling 
upon  him  and  producing  a  short  circuit,  though  it  is  not  shown  that 
the  defendant  had  knowingly  or  even  negligently  sent  into  the  hotel 
a  dangerous  current  of  electricity,  the  rule  of  res  ipsa  loquitur  will 
not  apply':  Harter  v.  Colfax  Electric  Light  etc.  Co.,  124  Iowa,  500, 
100  N.  W.  508.  In  some  jurisdictions  the  rule  is  followed  that  where 
an  injury  results  from  contact  with  an  electric  wire  which  is  imper- 
fectly insulated,  that  negligence  will  be  presumed:  McLaughlin  v. 
Louisville  Electric  Light  Co.,  100  Ky.  173,  37  S.  W.  851,  34  L.  R.  A. 
812;  Clements  v.  Louisiana  etc.  Light  Co.,  44  La.  Ann.  692,  32  Am. 
St.  Rep.  348;  Winkleman  v.  Kansas  City  etc.  Co.,  110  Mo.  App.  184, 
85  S.  W.  99;  Perham  v.  Portland  Electric  Co.,  33  Or.  451,  72  Am. 
St.  Rep.  730,  53  Pac.  14,  24,  40  L.  R.  A.  799.  A  severe  shock  from 
an  electric  wire  within  easy  reach  of  a  window  raises  a  presumption 
of  negligence:  Walters  v.  Denver  etc.  Light  Co.,  17  Colo.  App.  192, 
68  Pac.  117.  Likewise  does  the  deuth  of  a  painter  from  coming  in 
contact  with  a  live  electric  wire  on  the  side  of  a  house:  Consolidated 
Gas  Co.  V.  Brooks  (N.  J.),  53  Atl.  296.  And  where  plaintiff's  de- 
cedent was  killed  by  electric  shock  while  removing  a  sign  hanging 
in  front  of  a  store,  from  an  electric  wire  which  was  insuflSciently 
insulated,  it  raised  a  presumption  of  negligence:  Geismann  v.  Missouri 
etc.  Electric  Co.,  173  Mo.  654,  73  S.  W.  654.  And  a  presumption  of 
negligence  is  raised  where  a  person  was  killed  while  turning  on  an 
electric  light  in  a  house,  the  deadly  current  being  caused  by  the 
crossing  of  primary  and  secondary  wires  at  a  transformer  in  the 
street:  Memphis  etc.  Co.  v.  Letson,  135  Fed.  969.  Death  from  the 
breaking  of  an  electrical  transformer  has  also  been  held  to  raise  a 
presumption  of  negligence:  Reynolds  v.  Narragansett  etc.  Co.,  26 
R.  I.  457,  59  Atl.  393.  And  where  an  electric  company  permits  a 
wire  charged  with  twenty-three  thousand  five  hundred  volts  to  re- 
main for  nearly  twenty  hours  fastened  to  a  picket  fence  adjacent  to 
a  highway,  it  constitutes  a  prima  facie  case  of  negligence:  Carroll  v. 
Grande  Ronde  Electric  Co.,  47  Or.  424,  84  Pac.  389. 

4.  Explosions  of  Steam  Boilers,  Gasoline,  Dynamite  or  Other  Ex- 
plosives.— The  general  principles  underlying  the  liability  for  the  keep- 
ing of  explosives  was  discussed  in  the  monographic  note  on  that  sub- 
ject attached  to  Kinney  v.  Koopman,  67  Am.  St.  Rep.  134.  The  keep- 
ing of  large  quantities  of  dynamite  is  sometimes  regarded  as  a 
nuisance:  Kleebauer  v.  Western  Fuse  etc.  Co.  (Cal.),  69  Pac.  246; 
Reilly  v.  Erie  R.  Co.,  72  App.  Div.  476,  76  N.  Y.  Supp.  620,  affirmed 
in  177  N.  y.  547,  69  N.  E.  1130.  The  courts  are  not  harmonious  on 
the  question  whether  a  presumption  of  negligence  will  arise  from 
a  mere  explosion.  The  weight  of  authority  is  to  the  effect  that  no 
presumption  of  negligence  is  created:  Morris  Co.  v.  Southworth,  154 
111.  118,  39  N.  E.  1099;  McGahan  v.  Indianapolis  etc.  Gas  Co.,  140 
Ind.  335,  49  Am.  St.  Rep.  199,  37  N.  E.  601,  29  L.  R.  A.  355;  Walker 
V.  Chicago  etc.  E.  Co.,  71  Iowa,  658,  33  N.  W.  204;  Marshall  v.  Wei- 
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wood,  38  N.  J,  L.  339,  20  Am.  Dec.  394;  Losce  v.  Buchanan,  51  N.  Y. 
476,  10  Am.  Rep.  623;  Schaum  v.  Equitable  Gaslight  Co.,  15  App. 
Div.  74,  44  N,  Y.  Supp.  284;  Crowley  v.  Rochester  Fireworks  Co.,  95 
App.  Div.  13,  88  N.  Y.  Supp.  483;  Brunner  v.  Blaisdell,  170  Pa.  25, 
32  Atl.  607;  Earle  v.  Abrogast,  180  Pa.  409,  36  Atl.  923;  Sowers  v. 
McManus,  214  Pa.  244,  63  Atl.  601;  Young  v.  Bransford,  12  Lea, 
232;  Veith  v,  Hope  Salt  etc.  Co.,  51  W.  Va.  96,  41  S.  E.  187,  57 
L.  R.  A.  410.  A  few  of  the  courts,  however,  have  held  that  such 
an  explosion  does  raise  a  presumption  of  negligence:  Judson  v.  Giant 
Powder  Co.,  107  Cal.  549,  48  Am.  St.  Rep.  146,  40  Pac.  1020,  29  L.  R. 
A.  718;  The  Sydney,  27  Fed.  119;  Grimsley  v.  Hankins,  46  Fed.  400; 
Warn  v.  Davis  Oil  Co.,  61  Fed.  631.  And  where  it  is  shown  that 
nitroglycerin,  if  impure,  is  likely  to  explode  spontaneously,  a  presump- 
tion of  negligence  in  its  manufacture  will  arise  from  t'.ie  fact  of  its 
explosion,  where  no  other  explanation  is  given:  Bradford  Glycerin  Co. 
V.  Kizer,  113  Fed.  894,  51  C.  C.  A.  524.  But  the  mere  explosion  of  a 
gasoline  pear  burner  while  filling  it  with  air  according  to  directions 
is  not  suflicient  to  raise  a  presumption  of  negligence:  Talley  v. 
Beaver,  33  Tex.  Civ.  675,  78  S.  W.  23. 

A  distinction  has,  however,  been  recognized  in  Ohio  between  the  act 
of  storing  highly  explosive  substances,  such  as  nitroglycerin,  on 
one's  premises,  and  that  of  conducting  a  business  in  which  steam 
boilers  are  used,  even  though  explosions  are  apt  to  happen  with  re- 
spect to  such  steam  boilers.  The  liability  with  respect  to  the  highly 
explosive  substances  is  generally  placed  on  the  ground  of  constituting 
a  nuisance:  Bratlford  Glycerin  Co.  v.  St.  Mary's  etc.  Mfg.  Co.,  60 
Ohio  St.  560,  71  Am.  St.  Rep.  740,  54  N.  E.  528,  45  L.  R.  A.  658. 

With  respect  to  steam-boiler  explosions,  the  court,  in  Huff  v. 
Austin,  46  Ohio  St.  386,  15  Am.  St.  Rep.  613,  21  N.  E.  864,  said:  "It 
is  contended,  however,  that  the  defendants  are  responsible  in  the  first 
instance  for  the  immediate  consequences  of  the  bursting  of  the  steam 
boiler  in  use  on  their  premises,  irrespective  of  any  further  question 
as  to  negligence  or  want  of  skill  on  their  part,  and  that  the  acci- 
dent, in  the  absence  of  explanation,  is,  of  itself,  evidence  of  negli- 
gence. It  is  urged  that,  where  the  instrument  or  machinery  is  shown 
to  be  under  the  management  of  the  defendant  or  his  servants,  ar;.| 
the  accident  is  such  us  in  the  ordinary  course  of  things  does  not 
happen  if  those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the  defendant, 
that  the  accident  arose  from  want  of  care.  But  instances  are  not  in- 
frequent of  steam-boiler  exi)losions  where  there  has  been  no  want 
of  ordinary  care  and  skill  in  their  management,  and  even  where  there 
has  been  the  greatest  care;  and  explosions  of  steam  boilers  have 
happened  of  so  mysterious  a  character  that  they  could  not,  with 
confidence,  be  assigned  to  any  known  cause.  Considering  the  ex- 
tent to  which  the  agency  of  steam  is  now  so  necessarily  and  use- 
fully  employed,   we   are   not   prepared   to   hold   that    the   owner   of   a 
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steam  boiler  used  on  his  premises  shall  be  deemed  virtually  an  in- 
surer against  all  damage  and  injury  to  person  or  property  resulting 
from  an  explosion,  unless,  in  the  event  of  an  accident,  he  assume 
the  burden  of  proving  that  there  has  been  no  fault  or  negligence  on 
the  part  of  himself  or  his  agents."  And  continuing,  the  court  ob- 
served: "Whether  the  defendants  can  be  held  liable  for  the  injury 
caused  by  the  explosion  of  the  boiler  owned  and  used  by  them  on 
their  own  premises,  without  affirmative  proof  of  negligence  beyond 
the  mere  fact  of  the  explosion,  is  not  to  be  determined  by  the  rule 
of  negligence  governing  common  carriers  of  passengers  and  goods. 
The  carrier  of  goods  is  an  insurer,  unless  his  extraordinary  respon- 
sibility is  limited  by  special  contract.  And  the  carrier  of  passen- 
gers, while  not  an  insurer  of  their  safety,  is  bound  to  the  observance 
of  the  utmost  care  jind  diligence  for  their  safety,  and  is  respon- 
sible for  any,  even  the  slightest,  neglect. ' ' 

The  mere  fact  that  a  steam  boiler  explodes  does  not  raise  a  pre- 
sumption of  negligence  on  the  part  of  the  owner:  Vieth  v.  Hope  etc. 
Co.,  51  W.  Va.  96,  41  S.  E.  187,  57  L.  E.  A.  410;  Texas  etc.  By.  Co. 
V.  Barrett,  166  U.  S.  617,  17  Sup.  Ct.  Eep.  707,  41  L.  ed.  1136.  And 
the  mere  fact  of  the  explosion  of  the  heating  apparatus  in  a  hotel  is 
not  sufficient  to  charge  the  owner  with  negligence  as  against  one  not 
in  contractual  relations:  Kirby  v.  President  etc.  of  Delaware  etc. 
Co.,  20  App.  Div.  473,  46  N.  Y.  Supp.  777. 

5.  Sudden  Starting  or  Abnormal  Actions  of  Dangerous  Machinery. 
No  presumption  of  negligence  arises  from  the  fact  that  a  dangerous 
machine  starts  suddenly  and  thereby  injures  an  employe,  but  it  must 
also  be  observed  in  these  classes  of  cases  that  the  question  of  con- 
•  tributory  negligence  and  assumption  of  risk  by  the  employe  often 
have  an  important  part  in  determining  whether  any  presumption  of 
negligence  will  be  indulged:  Boss  v.  Pearson  Cordage  Co.,  164  Mass. 
257,  49  Am.  St.  Eep.  459,  41  N.  E,  284;  Kenneson  v.  West  End  Street 
B.  Co.,  168  Mass.  1,  46  N.  E.  114;  Dingley  v.  Star  Knitting  Co.,  134 
N,  Y.  554,  32  N.  E.  25;  Towle  v.  Stimson  Mill  Co.,  33  Wash.  305,  74 
Pac.  471.  The  case  of  Blanton  v,  Dold,  109  Mo.  64,  18  S.  W.  1149, 
however,  holds  that  a  prima  facie  case  of  negligent  construction  is 
showo  where  a  -grinding  mill  suddenly  starts  in  motion  while  being 
cleaned. 

But  in  some  of  the  cases  which  hold  that  a  presumption  of  negli- 
gence is  created  by  the  sudden  starting  of  a  machine,  it  will  be  seen 
that  there  was  also  evidence  of  previous  sudden  starts  of  the  same 
machine:  Mooney  v.  Connecticut  Eiver  Lumber  Co.,  154  Mass.  407, 
28  N.  E.  352;  Vorbrich  v.  Gender  etc.  Mfg.  Co.,  96  Wis.  277,  71  N.  W. 
434.  But  in  a  late  case  in  North  Carolina  it  was  held  that  the 
question  of  whether  there  was  actionable  negligence  from  the  sudden 
starting  of  a  machine  used  in  cotton-mill,  it  being  shown,  however, 
that   the   belt   shifter  was  imperfect,  was   a   question  for   the  jury: 
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Ross  V.  Double  Shoales  Cotton  Mills,  xtu  N.  C.  43,  52  S.  h.  121,  1 
L.  R.  A.,  N.  S.,  298. 

The  presumption  of  negligence  is  often  denied  in  suits  to  recover 
damages  from  the  operation  of  laundry  machines,  in  which  the  ma- 
chines by  jerky  or  abnormal  actions  crush  the  fingers  or  hand  of 
the  operator,  but  the  question  in  most  of  such  cases  is  one  of  assump- 
tion of  risk  or  contributory  negligence:  Butler  v.  Frazee,  25  App. 
D.  C.  392;  Connolly  v.  Eldredge,  160  Mass.  566,  36  N.  E.  469;  Kup- 
kofski  V.  Spiegel,  135  Mich.  7,  97  N.  W.  48;  Blom  v.  Yellowstone 
Park  Assn.,  86  Minn.  237,  90  N.  W.  397;  Keenan  v.  Waters,  181  Pa. 
247,  37  Atl.  342;  Higgins  v.  Fanning,  195  Pa.  599,  46  Atl.  102;  Tuckett 
V.  American  etc.  Laundry  (Utah),  84  Pac.  500. 

6.  Accidents  to  Pedestrians  from  Collisions,  Runaway  Horses,  De- 
fects in  Streets  or  Other  Public  Places. — In  a  general  way  it  may  be 
said  that  a  person  using  the  streets  of  a  city  has  a  right  to  act  upon  the 
presumption  that  the  streets  are  sufficiently  safe  for  ordinary  travel: 
Spring  Valley  v.  Gavin,  81  111.  App.  456.  Hence  the  fall  of  a  portion  of 
a  shed  over  a  sidewalk,  injuring  a  pedestrian,  raises  a  presumption  of 
negligence:  Lubelsky  v.  Silverman,  49  Misc.  Rep.  133,  96  N.  Y.  Supp. 
1056.  Likewise  does  the  falling  of  a  piece  of  stone  out  of  a  window 
sill  twenty  feet  above  the  sidewalk:  Papazian  v.  Baumgartner,  49 
Misc.  Rep.  244,  97  N.  Y.  Supp.  399.  And  the  fall  of  a  brick  from  a 
building  in  the  course  of  construction,  injuring  a  person  in  the 
street,  raises  a  presumption  of  negligence,  but  before  the  plaintiff 
can  recover  damages,  where  there  are  numerous  independent  con- 
tractors, he  must  connect  some  one  of  them  as  being  responsible  for 
its  fall.  The  court  in  this  connection  observing:  "We  agree  with 
the  court  below  that  this  is  a  case  where  the  maxim,  'Res  ipsa  lo- 
quitur,' applies.  There  is  a  presumption  that  the  plaintiff's  injury  was 
the  result  of  negligence:  Mullen  v.  St.  John,  57  N.  Y.  567,  15  Am 
Rep.  530;  Hogan  v.  Manhattan  R.  R.  Co.,  149  N.  Y.  23,  43  N.  E 
403;  Kearney  v.  London  etc.  Ry.  Co.,  5  Q.  B.  411;  Volkmar  v.  Man 
hattan  Ry.  Co.,  134  N.  Y.  418,  30  Am.  St.  Rep.  678,  31  N.  E.  870, 
But  that  presumption  did  not  complete  the  proof  which  it  was  incum 
bent  upon  the  plaintiff  to  make  before  the  case  could  be  submitted  to 
the  jury.  In  a  case  like  this,  where  the  building  in  process  of 
construction  is  in  charge  of  numerous  contractors  and  their  work- 
men, each  independent  of  the  other,  and  none  of  them  subject  to  the 
control  or  direction  of  the  other,  some  proof  must  be  given  to  en- 
able the  jury  to  point  out  or  identify  the  author  of  the  wrong. 
There  is  no  principle  that  I  am  aware  of  that  would  make  all  of  the 
contractors  or  all  the  workmen  engaged  in  erecting  this  building 
liable  in  solido.  And  yet  there  is  just  as  much  reason  for  that  as 
there  is  for  holding  two  of  these  contractors,  for  no  other  reason 
than  that  one  of  them  had  charge  of  the  carpenter  work  and  the 
other  of  the  mason  work.  The  plaintiff,  we  must  assume,  suffered  in- 
jury from  the  negligence  of  some  one;  but  I  am  not  aware  of  any 
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ground,  in  reason  or  law,  for  imputing  the  wrong  to  the  two  con- 
tractors who  are  defendants,  or  for  selecting  them  from  all  the  others 
as  responsible  to  the  plaintiff,  unless  they  can  conclusively  show  that 
they  are  not.  When  there  is  no  proof  where  the  brick  came  from, 
except  that  it  came  from  the  building,  and  nothing  to  identify  the 
person  who  set  it  in  motion,  it  cannot  be  said  that  the  plaintiff  has 
made  out  a  case  for  the  jury.  The  presumption  does  not  go  far 
enough,  since  the  party  chargeable  with  the  act  from  which  the  in- 
jury resulted  has  not  been  identified,  but  that  important  fact  is  left 
entirely  to  conjecture.  There  is  no  principle  of  law  that  will  permit 
the  plaintiff  to  proceed  upon  the  theory  that  anyone  in  any  way 
connected  with  the  work,  or  any  one  or  more  of  them  that  he  chooses 
to  select,  must  respond  to  him  in  damages  for  the  injury.  If  the 
plaintiff  was  unable  to  give  proof  pointing  to  the  party  responsible 
for  the  injury,  that  is  no  reason  why  the  innocent  and  the  guilty 
should  be  held  in  a  body,  upon  a  presumption  that  some  or  all  were 
negligent.  Each  of  the  nineteen  contractors  were  responsible  only 
for  the  negligence  of  his  own  servants  or  employes.  He  was  not 
responsible  for  the  negligence  of  the  servants  of  the  other  con- 
tractors. The  men  employed  in  and  about  the  building  in  the  aggre- 
gate were  the  servants  of  nineteen  different  masters.  As  the  person 
who  caused  the  injury  was  not  identified  by  the  proof,  it  was,  of 
course,  impossible  to  identify  the  master  responsible  for  his  act.  It 
follows  that  either  the  plaintiff's  action  must  fail  for  want  of  proof, 
or  we  must  hold,  as  the  court  below  did,  that  any.  or  all  the  con- 
tractors together  may  be  held  responsible  for  the  injury.  I  am  quite 
sure  that  such  a  proposition  cannot  be  defended  upon  principle,  and 
I  am  not  aware  of  any  authority  that  can  possibly  lend  any  sup- 
port to  it.  Cases  must  occasionally  happen  where  the  person  really 
responsible  for  a  personal  injury  cannot  be  identified  or  pointed  out 
by  proof,  as  in  this  case;  and  then  it  is  far  better  and  more  con- 
sistent with  reason  and  law  that  the  injury  should  go  without  redress 
than  that  innocent  persons  should  be  held  responsible,  upon  some 
strained  construction  of  the  law  developed  for  the  occasion":  Wolf 
v.  American  Tract  Society,  164  N.  Y.  30,  58  N.  E.  31,  51  L.  R.  A.  241. 
But  where  a  person  is  injured  while  passing  along  a  street  under 
an  elevated  railroad  by  being  struck  by  a  broken  bolt  attached  to  an 
iron  plate  or  clip,  which  falls  from  the  structure  above,  a  presump- 
tion of  negligence  arises:  A'^olkmar  v,  Manhattan  Ry.  Co.,  134  N.  Y. 
418,  30  Am.  Bt.  Rep.  (578,  31  N.  E.  870.  Likewise  a  presumption  of 
negligence  arises  from  the  fall  of  a  bar  of  iron  from  an  elevated  rail- 
road where  workingmen  having  tools  were  seen  upon  the  structure 
and  one  of  them  came  down,  picked  up  the  iron  bar  and  returned 
to  the  structure  with  it:  Hogan  v.  Manhattan  R.  Co.,  149  N.  Y.  23, 
43  N.  E.  403.  In  Massachusetts  the  mere  falling  of  sawdust,  shavings 
and  pieces  of  wood  from  an  elevated  railroad  is  not  regarded  as 
raising  a  presumption  of   negligence:   Wadsworth  v.  Boston   El.   Ry. 
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Co.,  182  Mass.  572,  66  N.  E.  421,  In  one  New  York  case  it  has  been 
held  that  the  mere  falling  of  red-hot  cinders  from  the  locomotive 
of  an  elevated  railway  upon  a  person  using  the  street  does  not  estab- 
lish a  prima  facie  case  of  negligence:  Searles  v.  Manhattan  Ey.  Co., 
101  N.  Y.  661,  5  N.  E.  66.  But  a  contrary  conclusion  was  reached 
under  a  somewhat  similar  state  of  facts  in  Wiedmer  v.  New  York 
Elevated  E.  Co.,  41  Hun,  284,  wherein  the  court  distinguished  the 
ease  just  cited.  On  the  general  subject  of  accidents  from  falling 
objects,  see,  also,  subdivision  XIV,  a,   1. 

Negligence  is  not  presumed  from  the  fact  that  a  child  is  injured  on  a 
public  street  in  a  collision  between  such  child  and  the  defendant  while 
riding  on  a  bicycle:  Lee  v,  Jones,  181  Mo,  291,  103  Am,  St.  Eep. 
596,  79  S.  W.  927.  But  if  one  riding  a  bicycle  comes  up  behind  a 
pedestrian,  who  is  unconscious  of  the  approach  of  the  bicyclist,  and 
without  warning  collides  with  him,  those  facts,  unexplained,  cast 
the  burden  upon  the  bicyclist  of  showing  that  he  was  in  the  exer- 
cise of  due  care:  Meyer  v.  Hinds,  110  Mich.  300,  64  Am.  St.  Eep.  345, 
68  N.  W.  156,  33  L.  E.  A.  356. 

The  driver  of  a  team  along  a  street  is  not  an  insurer  against 
accidents:   Collins  v.  Leafey,  124  Pa.  203,  16  Atl.  765. 

Negligence  will  not  be  presumed  from  the  mere  fact  that  a  horse 
runs  away  while  in  charge  of  a  driver:  O'Brien  v.  Miller,  60  Conn. 
214,  25  Am.  St.  Eep.  320,  22  Atl.  544;  Swofford  v.  Eosenbloom,  102 
111.  A  pp.  578;  Creamer  v,  Mcllvain,  89  Md.  343,  73  Am,  St,  Eep.  186, 
43  Atl.  935,  45  L.  E.  A.  531;  Doherty  v.  Sweetser,  82  Hun,  556,  31 
N,  Y,  Supp.  649;  Pearl  v,  McCauley,  6  App,  Div.  70,  39  N.  Y,  Supp, 
472;  Davis  v,  Kallfclz,  22  Misc.  Eep.  602,  50  N.  Y,  Supp.  928,  But 
negligence  may  be  presumed  where  it  is  shown  that  it  is  the  third 
time  that  the  horse  has  run  away:  Thane  v,  Douglass,  102  Tenn,  307, 
52  S,  W,  155,  And  it  has  also  been  held  that  the  fact  that  a  team  is 
found  running  away  upon  the  streets  of  a  city,  without  a  driver, 
requires  an  explanation,  and  if  it  is  not  given,  it  is  not  an  unfair 
infefence  that  no  satisfactory  explanation  could  be  made:  Maus  v. 
Broderick,  51  La.  Ann.  1153,  25  South.  977.  Negligence  is  not  pre- 
sumed against  the  owner  of  a  racecourse,  who  is  giving  public  ex- 
hibitions of  racing,  from  the  mere  fact  that  a  horse  ran  away  and 
inflicted  injury  upon  a  spectator,  where  it  docs  not  appear  that  the 
horse  was  the  property  of,  or  under  the  control  of,  the  defendant, 
nor  at  what  place  the  plaintiflC  was  when  he  received  his  injury: 
Hart  V.  Washington  Park  Club,  157  111.  9,  48  Am,  St,  Eep,  298,  41 
N,  E,  620,  29   L,  E,  A.  492. 

A  more  defect  in  a  street  does  not  make  prima  facie  negligence 
against  the  city:  City  of  Atlanta  v.  Stewart,  117  Ga.  144,  43  S.  E. 
443.  Hence  an  injury  from  a  horse  taking  fright  at  a  disabled 
steam  roller  left  in  a  street  is  not  prima  facie  negligence  against 
the  municipality:  District  of  Columbia  v.  Moulton,  182  U.  S.  576,  21 
Sup.  Ct.  Eep.  840,  45  L.  ed.  1237.     But  if  a  traveler  upon  the  public 
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streets  of  a  city  is  injured  by  an  unseen  instrument  exploding  within 
the  area  of  a  street  over  which  the  city  has  control,  a  prima  facie 
cause  of  action  is  established:  Beall  v.  City  of  Seattle,  28  Wash, 
593,  92  Am.  St,  Rep.  892,  69  Pac.  12,  61  L.  B.  A.  583. 

The  leaving  of  a  feather  duster  upon  the  stairway  of  a  department 
store,  causing  a  customer  to  slip  and'  fall,  raises  a  presumption  of 
negligence:  Graham  v.  Joseph  H.  Bauland  Co.,  97  App.  Diy.  141,  89 
N.  Y.  Supp.  595, 

b.  Accidents  Bestiltiug  from  the  Operation  of  Steam  Bailroads  and 
Street  Sailways, 
1,  General  Rule  Applicable  to  Accidents  to  Passengers  on  Both 
Steam  Bailroads  and  Street  Bailwajrs, — The  general  rule  with  respect 
to  common  carriers  is  that  where  the  accident  to  a  passenger,  who  is 
himself  without  fault,  is  caused  by  a  defect  in  any  of  those  things 
which  the  carrier  is  bound  to  supply,  or  is  the  result  of  a  failure  in 
any  respect  of  the  carrier's  means  of  transportation  or  the  conduct 
of  its  servants  in  connection  therewith,  a  presumption  of  negligence 
arises  as  against  the  carrier:  Louisville  etc.  E.  Co.  v.  Jones,  83  Ala. 
376,  3  South.  902;  Birmingham  etc.  By.  Co.  v.  Hale,  90  Ala.  8,  24 
Am.  St.  Rep.  748,  8  South.  142;  George  v.  St.  Louis  etc.  R.  Co.,  34 
Ark.  613;  St.  Louis  etc.  R.  Co.  v.  Mitchell,  57  Ark.  418,  21  S.  W. 
883;  Yeomans  v.  Contra  Costa  etc.  Co.,  44  Cal.  71;  Bush  v.  Barnett, 
96  Cal.  202,  31  Pac.  2;  Bosqui  v.  Sutro  E.  Co.,  131  Cal.  390,  63  Pac. 
682;  Denver  Tramway  Co.  v.  Reid,  4  Colo.  App.  53,  35  Pac.  269; 
Rio  Grande  etc.  Ry.  Co.  v.  Rubenstein,  5  Colo.  App.  121,  38  Pac.  76; 
Pattee  v.  Chicago  etc.  R.  Co.,  5  Dak.  Ter.  267,  38  N.  W.  435;  Central 
R.  Co.  V.  Sanders,  73  Ga.  513;  Augusta  etc.  R.  Co.  v.  Randall,  79  Ga. 
304,  4  S.  E.  674;  Savannah  etc.  Ry.  Co.  v.  Flaherty,  110  Ga.  335,  35 
S.  E.  677;  Southern  Ry.  Co.  v.  Cunningham,  123  Ga.  90,  50  S.  E.  979; 
Lavis  v.  Wisconsin  etc.  R.  Co.,  54  111,  App.  636;  Illinois  Central  R. 
Co.  V.  Beebe,  69  111.  App.  363;  Chicago  City  Ry.  Co.  v.  Morse,  197 
111.  327,  64  N.  E.  304;  Springer  v.  Schultz,  205  111.  144,  68  N.  E.  753; 
Memphis  etc.  Packet  Co.  v.  McCool,  83  Ind.  392,  43  Am.  Rep.  71; 
Louisville  etc.  R.  Co.  v.  Jones,  108  Ind.  551,  9  N.  E.  476;  Kentucky 
etc.  Bridge  Co.  v.  Quinkert,  2  Ind.  App.  244,  28  N.  E.  338;  Terre  Haute 
etc.  R.  Co.  V.  Sheeks,  155  Md.  74,  56  N,  E,  434;  Indianapolis  St,  Ry, 
Co,  V,  Schmidt,  163  Ind,  360,  71  N,  E,  201;  Tuttle  v,  Chicago  etc,  R, 
Co.,  48  Iowa,  236;  Atchison  etc.  R.  Co.  v.  Elder,  57  Kan.  312,  46  Pac. 
310;  Central  etc.  Ry,  Co,  v,  Kuhn,  86  Ky,  578,  9  Am.  St,  Rep,  309, 
6  S.  W,  441;  Davis  v,  Paducah  Ry,  etc.  Co.,  113  Ky.  267,  68  S.  W. 
140;  Kird  v.  New  Orleans  etc.  R.  Co.,  105  La.  226,  29  South.  729; 
Stevens  v.  European  etc.  R.  Co.,  66  Me.  74;  Baltimore  etc.  Road  v. 
Leonhardt,  66  Md.  70,  59  Am.  Rep.  156,  5  Atl.  346;  Philadelphia  etc. 
R.  Co.  v.  Anderson,  72  Md.  519,  20  Am.  St.  Rep.  483,  20  Atl.  2,  8 
L.  R.  A.  673;  Baltimore  etc.  R.  Co.  v.  Swann,  81  Md.  400,  32  Atl.  175, 
31  L.  R.  A.  313;  White  v.  Boston  etc.  R.  Co.,  144  Mass.  404,  11  N.  E. 
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552;  Stoody  v.  Detroit  etc.  E.  Co.,  124  Mich,  420,  83  N.  W.  26;  Smith 
V.  St.  Paul  City  By.  Co.,  32  Minn.  1,  50  Am.  Rep.  550,  18  N.  W.  827 
Memphis  etc.  R.  Co.  v.  Whitefield,  44  Miss.  466,  7  Am.  Rep.  699 
Och  V,  Missouri  etc,  Co.,  130  Mo.  27,  31  S,  W,  962,  36  L.  R.  A,  442 
Madden  v.  Missouri  etc.  R.  Co.,  50  Mo.  App,  666;  Furnish  v.  Missouri 
etc.  R,  Co.,  102  Mo.  669,  22  Am.  St.  Rep.  800,  15  S.  W.  315;  Hamilton 
V.  Metropolitan  St.  Ry.,  114  Mo,  App.  504,  89  S.  W.  893;  Hamilton 
V.  Great  Falls  St.  Ry,  Co.,  17  Mont.  334,  42  Pac.  860,  43  Pac,  713; 
Spellman  v,  Lincoln  etc.  Co.,  36  Neb.  890,  38  Am,  St.  Rep.  753,  55 
N.  W.  270,  20  L.  R.  A,  316;  Lincoln  St.  Ry.  Co.  v,  McClellan,  54  Neb. 
672,  69  Am.  St.  Rep.  736,  74  N.  W.  1074;  Fremont  etc.  R.  Co.  v. 
French,  48  Neb.  638,  67  N.  W.  472;  Lincoln  Traction  Co,  v.  Heller 
(Neb.),  100  N.  W.  197;  Bergen  County  Traction  Co.  v.  Demarest,  62 
N,  J,  L.  755,  72  Art.  St.  Rep.  685,  42  Atl,  729;  Holbrook  v.  Utica  etc. 
R.  Co.,  12  N,  Y.  236,  64  Am.  Dec,  502;  Curtis  v.  Rochester  etc.  E. 
Co.,  18  N.  Y.  534,  75  Am.  Dec.  258;  Breen  v.  New  York  etc.  R.  Co,, 
109  N.  Y.  297,  4  Am.  St.  Rep.  450,  16  N,  E.  60;  Loudoun  v.  Eighth 
Ave.  R.  Co.,  162  N.  Y.  380,  56  N.  E.  988;  Lambeth  v.  North  Carolina 
R.  Co.,  66  N.  C,  494,  8  Am.  Rep.  508;  Iron  R.  Co.  v.  Mowery,  36 
Ohio  St.  418,  38  Am.  Rep,  597;  Budd  v.  United  Carriage  Co.,  25  Or. 
314,  35  Pac.  660,  27  L.  R.  A,  279;  Meier  v,  Pennsylvania  R,  Co., 
64  Pa.  225,  3  Am.  Rep.  581;  Pennsylvania  R.  Co.  v,  MacKenney,  124 
Pa.  462,  10  Am.  St.  Rep.  601,  17  Atl.  14,  2  L.  R,  A,  820;  Clow  v. 
Pittsburgh  Traction  Co.,  158  Pa.  410,  27  Atl.  1004;  O'Connor  v. 
Scranton  Traction  Co.,  180  Pa.  444,  36  Atl.  866;  Zemp  v.  Wilmington 
etc.  R.  Co.,  9  Rich.  84,  64  Am.  Dec.  763;  Cooper  v.  Georgia  etc.  R. 
Co.,  61  S.  C.  345,  39  S.  E.  543;  Illinois  Cent.  R.  Co.  v,  Kuhn,  107 
Tenn.  106,  64  S.  W,  202;  Texas  etc.  R,  Co.  v.  Suggs,  62  Tex.  323; 
Fordyce  v.  Withers,  1  Tex,  Civ.  540,  20  S,  W.  766;  Baltimore  etc. 
R.  Co.  V.  Wightman's  Admr.,  29  Gratt.  431,  26  Am.  Rep.  384;  Balti- 
more etc.  R.  Co.  V.  Noell's  Admr,,  32  Gratt.  394;  Hawkins  v.  Front 
St.  Cable  R.  Co.,  3  Wash.  592,  28  Am.  St.  Rep,  72,  28  Pac.  1021,  16 
L,  R.  A.  808;  Firebaugh  v.  Seattle  Electric  Co.,  40  Wash.  658,  111 
Am,  St.  Rep.  990,  82  Pac.  995,  2  L.  R.  A.,  N.  S.,  836;  Carrico  v.  West 
Virginia  etc.  R,  Co.,  35  W.  Va.  389,  14  S.  E.  12;  Spencer  v.  Chicago 
etc.  Ry.  Co.,  105  Wis.  311,  81  N,  W.  407;  North  Jersey  St.  Ry.  v. 
Purdy,  142  Fed.  955;  Southern  Pacific  Co.  v.  Cavin,  144  Fed.  348; 
Stokes  v.  Saltonstall,  13  Pet.  181,  10  L.  ed.  155;  Gleeson  v.  Virginia 
etc.  R.  Co.,  140  U.  S.  435,  11  Sup.  Ct.  Rep.  859,  35  L.  ed.  458. 

There  is  no  distinction  in  regard  to  the  presumption  of  negligence 
between  the  happening  of  an  accident  through  a  defect  in  the  car- 
rier's means  of  transportation  and  through  the  acts  of  its  servants: 
Memphis  etc.  Packet  Co.  v.  McCool,  83  Ind.  392,  A  presumption  of 
negligence  arises  from  an  accident  caused  by  abnormal  conditions  in 
the  department  of  actual  transportation:  Western  etc.  E.  Co.  v. 
Shivers,  101  Md.  391,  61  Atl.  618.  But  the  presumption  can  only  arise 
from  proved  or  conceded  facts  from  which  negligence  on  the  part  of 
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the  defendant  can  be  inferred:  Lincoln  Traction  Co.  v.  Webb  (Neb.), 
102  N.  W.  258.  Hence  no  presumption  arises  where  the  cause  of  the 
accident  is  something  not  connected  with  the  business  of  a  common 
carrier:  Price  v.  St.  Louis  etc.  Co.,  75  Ark.  479,  112  Am.  St.  Rep. 
79,  88  S.  W.  575;  Kansas  etc.  Ey.  Co.  v.  Miller,  2  Colo.  442;  McClary 
V.  Sioux  City  etc.  R.  Co.,  3  Neb.  44,  19  Am.  Rep.  631;  Curtis  v.  Roch- 
ester etc.  R.  Co.,  18  N.  Y.  534. 

The  doctrine  of  res  ipsa  loquitur  does  not  apply  where  an  accident 
might  as  well  have  been  caused  by  the  negligence  of  the  passenger 
as  that  of  the  carrier:  Price  v.  St.  Louis  etc.  Co.,  75  Ark.  479,  112 
Am.  St.  Rep.  79,  88  S.  W.  575.  In  Michigan,  although  the  courts  hold 
strictly  to  the  rule  that  in  an  action  by  a  passenger  the  burden  of 
proof  rests  upon  the  plaintiff  to  show  negligence,  still  an  inference 
of  negligence  may  be  drawn  from  the  fact  of  %n  injury  and  other 
facts  out  of  the  ordinary  in  a  given  case:  Thurston  v.  Detroit  United 
Ky.  Co.,  137  Mich.  231,  100  N.  W.  395. 

The  same  rule  respecting  the  creation  of  a  presumption  of  negli- 
gence which  applies  to  a  steam  railroad  applies  to  a  street  railway 
under  similar  circumstances:  Bosqui  v.  Sutro  R.  Co.,  131  Cal.  390,  63 
I'ac.  682;  Chicago  etc.  Ry.  Co.  v.  Rood,  163  111.  477,  54  Am,  St.  Rep. 
478,  45  N.  E.  238,  16  L.  E.  A.  808;  State  v.  United  etc.  Co.,  101  Md. 
183,  60  Atl.  249;  Paynter  v.  Bridgeton  etc.  Co.,  67  N.  J.  L.  619,  52 
Atl,  367;  Hawkins  v.  Front  St.  etc.  Ry.  Co.,  3  Wash.  592,  28  Am. 
St.  Rep.  72,  28  Pac.  1021. 

But  one  who  accepts  a  ticket  with  a  condition  thereon  that  he  will 
assume  all  risks  of  accident  and  damages  to  his  person,  while  he  may, 
nevertheless,  recover  for  negligence,  is  not  entitled  to  the  presump- 
tion that  negligence  is  to  be  inferred  from  the  accident,  but  must 
affirmatively  establish  the  specific  negligence  complained  of:  Crary 
V.  Lehigh  Valley  R.  Co.,  203  Pa.  525,  93  Am.  St.  Rep.  778,  53  Atl. 
363,  59  L.  R.  A.  815.  The  same  presumption  of  negligence  arises  in 
favor  of  passengers  injured  on  freight  trains,  while  obeying  the  regu- 
lations of  the  company  respecting  carriage  on  such  trains,  as  applies 
to  passengers  on  any  other  train:  Georgia  etc.  Ry.  Co.  v.  Love,  91 
Ala.  432,  24  Am.  St.  Rep.  927,  8  South.  714;  Woolery  v.  Louisville 
etc.  Ry.  Co.,  107  Ind.  381,  57  Am.  Rep.  114,  8  N.  E.  226;  Norton  v. 
St.  Louis  etc.  Ry.  Co.,  40  Mo.  App.  642. 

2.    Accidents  Besulting  from  the  Manner  of  Operating  the  Cax  or 

Trains. 

A.  In  General. — A  presumption  of  negligence  may  arise  from  an 
accident  caused  by  a  defective  track:  McCafferty  v.  Pennsylvania  B. 
Co.,  193  Pa.  339,  74  Am.  St.  Rep.  690,  44  Atl.  435;  or  where  a  pas- 
senger-coach is  thrown  from  the  track:  Cleveland  etc.  Ry.  Co.  v. 
Newell,  104  Ind.  264,  54  Am.  Rep.  312,  3  N.  E.  836;  or  from  operating 
the  train  at  an  unlawful  rate  of  speed:  Chicago  etc.  Ry.  Co.  v. 
Jamicson,  112  111.  App.  69;  or  where  an  electric  street-car  is  running 
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along  the  street  with  the  motive  power  turned  on  but  no  one  in 
charge  of  the  car,  the  motorman  having  fallen  off  from  the  car: 
Chicago  City  Ry.  Co.  v.  Eick,  111  111.  App.  452;  or  from  a  freight 
car  running  wild  on  the  main  track,  having  escaped  from  a  side- 
track because  of  loosened  brakes:  Jones  v.  Kansas  City  etc.  R.  Co., 
178  Mo.  528,  101  Am,  St.  Rep.  434,  77  S.  W.  890;  or  even  from  proof 
of  habitual  intoxication  on  the  part  of  the  conductor:  Pennsylvania 
R.  Co.  V.  Books,  57  Pa.  339,  98  Am.  Dec.  229;  or  where  an  engine  is 
backed  into  depot  grounds  without  a  lookout  on  the  rear  of  the 
train:  Willis  v.  Vicksburg,  115  La.  53,  38  South.  892;  or  the  sudden 
backing  of  a  train  without  w-arning  at  a  railway  crossing:  Gulf  etc. 
Ry.  Co.  V.  Hall,  34  Tex.  Civ.  App.  535,  80  S.  W.  133;  or  where  the 
injury  is  caused  by  the  falling  of  red-hot  cinders  from  the  engine: 
Texas  Midland  R.  Co.  v.  Jumi)er,  24  Tex.  Civ.  App.  671,  60  S.  W. 
797;  or  an  injury  to  a  prospective  passenger  from  a  piece  of  coal 
thrown  from  the  tender,  of  a  passing  train:  Louisville  etc.  R.  Co.  v. 
Reynolds  (Ky.),  71  S.  W,  516;  or  from  an  injury  by  being  struck 
by  a  mail  pouch  suspended  at  the  side  of  the  track;  McCord  v. 
Atlanta  etc.  R.  Co.,  134  N.  C.  53,  45  S.  E.  1031.  But  an  injury  from 
the  explosion  of  a  signal  torpedo  found  on  the  planking  at  a  railway 
crossing  is  not  regarded  as  making  a  prima  facie  case  of  negligence: 
Obertoni  v.  Boston  etc.  R.  Co.,  186  Mass.  481,  71  N.  E.  980,  67  L.  R.  A. 
422. 

B.  Explosions  of  Locomotive  Boilers  and  Giving  Way  of  Railway 
Bridges. — The  explosion  of  a  locomotive  boiler  raises  a  presumption 
of  negligence:  Illinois  etc.  R.  Co.  v.  Phillips,  49  111.  234;  Illinois  etc. 
R.  Co.  v.  Houck,  72  111.  285.  But  where  the  engineer  is  the  person 
injured,  he  must  show  his  freedom  from  contributory  negligence: 
Illinois  Central  R.  Co.  v.  Prickctt,  210  111.  140,  71  N.  E.  435.  The 
same  general  rule  applies  to  explosions  of  boilers  on  steamboats: 
Caldwell  v.  New  Jersey  Steamboat  Co.,  56  Barb.  425,  47  N.  Y.  282. 

C.  Accidents  While  Boarding  or  Alighting  from  Trains  or  Cars 
or  from  Jolts,  Jerks,  Lurches  and  Sudden  Starts  or  Stops. — Mere  fact 
of  accident  from  foot  being  caught  in  running-board  of  street-car 
while  alighting,  tearing  off  the  passenger's  heel  and  throwing  him  to 
the  ground,  is  not  within  the  rule  of  res  ipsa  loquitur:  Wilbur  v. 
Rhode  Island  Co.,  27  R.  I.  205,  61  Atl.  601.  But  an  injury  to  a  pas- 
senger by  his  heel  catching  on  piece  of  metal  projecting  from  step 
of  street-car  makes  a  prima  facie  case  of  negligence:  Rutlan  v.  Cen- 
tral etc.  Ry.  Co.  (Mo.  App.),  96  S.  W.  735. 

The  general  rule  respecting  tlie  presumptions  arising  from  jerks  or 
lurches  of  a  car  was  stated  in  Ilite  v.  Metrojiolitan  etc.  Ry.  Co.,  130 
Mo.  132,  51  Am.  St.  Rep.  555,  31  S.  W.  262,  32  S.  W.  33.  The  court 
in  that  case  said:  "The  natural  presum{)tion  is,  that  the  sudden  jerk 
or  lurch  of  the  car  was  produced  by  those  having  control  of  its  move- 
ments, and,  unless  evidence  to  the  contrary  appeared  as  part  of 
plaintiff's  case,  it  devolved  upon  defendant  to  show  that  it  was  pro- 
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dueed  by  some  cause  beyond  its  control — that  is,  that  it  was  not 
caused  by  reason  of  any  imperfection  of  the  appliances  by  which  the 
train  was  operated,  carelessness  by  those  in  charge  thereof,  or  that 
plaintiff  was  guilty  of  negligence  contributing  directly  to  her  injury; 
otherwise,  she  was  entitled  to  a  verdict. 

"The  rule  thus  announced  has  no  application  where  the  injury  is 
occasioned  by  an  outside  agency  and  without  fault  on  the  part  of  the 
carrier:  Smith  v.  St.  Paul  etc.  Ey.,  32  Minn.  1,  18  N.  W.  827,  50  Am. 
Eep.  550;  Federal  Street  etc.  Ey.  Co.  v.  Gibson,  96  Pa.  83." 

Where  a  passenger  is  thrown  from  his  seat  upon  the  ground,  and 
such  accident  would  not  have  happened  under  ordinary  circumstances, 
and  the  passenger  is  free  from  contributory  negligence,  it  raises  a 
presumption  of  negligence:  Fitch  v.  Mason  City  etc.  Co.,  124  Iowa, 
665,  100  N.  W.  618.  Hence  extraordinary  violence  and  lurching  of  a 
train  is  considered  as  raising  the  presumption  of  negligence:  Burr  v. 
Pennsylvania  E.  Co.,  64  N.  J.  L.  30,  44  Atl.  845. 

An  unusual  or  sudden  jerking  or  jolting  of  a  train  generally 
raises  the  presumption  of  negligence  as  against  the  carrier:  Evans- 
ville  etc.  E.  Co.  v.  Mills  (Ind.  App.),  77  N.  E.  608;  Dougherty  v. 
Missouri  etc.  E.  Co.,  9  Mo.  App.  478;  affirmed  in  81  Mo.  325,  51  Am. 
Eep.  239;  Condy  v.  St.  Louis  etc.  Ey.  Co.,  85  Mo.  79.  But  several 
courts  have  held  that  the  plaintiff  must  show  that  the  shock  or  jerk 
was  due  to  some  negligent  act  of  the  carrier  or  its  servants:  Stager 
V.  Eidge  Ave.  etc.  Ey.  Co.,  119  Pa.  70,  12  Atl.  821;  Saunders  v. 
Chicago  etc.  Ey.  Co.,  6  S.  Dak.  40,  60  N.  W.  148.  The  mere  fact  that 
persons  are  not  ordinarily  thrown  from  their  seats  in  rounding  curves 
on  street-cars  does  not  justify  the  presumption  of  negligence:  Wilder 
V.  Metropolitan  St.  Ey.  Co.,  161  N.  Y.  665,  57  N.  E.  1128.  An  injury 
to  a  passenger  from  the  making  of  a  coupling  in  the  ordinary  man- 
ner does  not  raise  the  presumption:  Yazoo  etc.  E.  Co.  v.  Humphrey, 

83  Miss.  721,  36  South.  154;  Tully  v.  Chicago  etc.  E.  Co.,  41  Mo.  App. 
432;  Herstine  v.  Lehigh  etc.  E.  Co.,  151  Pa.  244,  25  Atl.  104.  The  fact 
that  a  passenger  who  had  left  the  train  to  get  a  quick  lunch,  while 
attempting  to  get  on  the  moving  train,  was  thrown  by  a  sudden  jerk 
raises  no  presumption  of  negligence:  Allen  v.  Northern  Pac-  Ey.  Co., 
35  Wash.  221,  77  Pac.  204,  66  L.  E.  A.  804.  Likewise  no  presump- 
tion of  negligence  is  created  by  the  sudden  jerking  off  of  a  passenger 
from  the  step  of  a  street-car  while  he  was  holding  to  a  stanchion 
with  only  one  hand:  Eenfro  v.  Fresno  City  Ey.  Co.,  2  Cal.  App.  317, 

84  Pac.  357;  Gregorio  v.  New  York  City  Ey.  Co.,  49  Misc.  Eep.  249, 
97  N.  Y.  Supp.  373. 

The  sudden  starting  of  a  car  or  train,  as  a  general  rule,  raises 
a  presumption  of  negligence:  Birmingham  etc.  Ey.  Co.  v.  ELale,  90 
Ala.  8,  24  Am.  St.  Eep.  748,  8  South.  142;  Joyce  v.  Los  Angeles  Ey. 
Co.,  147  Cal.  274,  82  Pac.  204;  Cody  v.  Market  St.  Ey.  Co.,  148  Cal. 
90,  82  Pac.  666;  Griffin  v.  Pacific  Electric  Ey.  Co.,  1  Cal.  App.  678, 
82  Pac.  1084;  United  Ey.  etc.  Co.  v.  Beidelman,  95  Md.  480,  52  Atl. 
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913;  Martin  v.  Second  Ave.  R.  Co.,  3  App.  Div.  448,  38  N.  Y.  Supp. 
220.  The  sudden  acceleration  of  speed  of-  a  street-car  after  slacken- 
ing in  response  to  a  signal  that  a  passenger  desired  to  alight  raises  a 
presumption  of  negligence:  Paul  v.  Salt  Lake  City  R.  Co.  (Utah  ), 
83  Pac.  563. 

Likewise  a  presumption  of  negligence  arises  where  the  accident 
occurs  from  a  sudden  and  very  abrupt  stoppage  of  the  car:  Chicago 
etc.  Traction  Co.  v.  Morumsen,  107  111.  App.  353;  Redmon  v.  Metro- 
politan St.  Ry.  Co.,  185  Mo.  1,  105  Am.  St.  Rep.  558,  84  S.  W.  26. 
But  the  presumption  will  not  obtain  where  the  stoppage  was  not 
more  than  usually  violent:  Johnson  v.  Interurban  St.  Ry.  Co.,  88  N. 
Y.  Supp.  866. 

D.  Collisions,  Derailments  or  Parting  of  Trains. — The  general  rule 
is  that  whore  a  passenger  is  injured  by  a  collision  between  the 
car  or  train  upon  which  he  is  being  transported  and  some  other  car 
or  train,  a  presumption  of  negligence  will  obtain  as  against  the 
carrier:  Choctaw  etc.  Ry.  Co.  v.  Doughty,  77  Ark.  1,  91  S.  W.  768; 
Osgood  v.  Los  Angeles  etc.  Co.,  137  Cal.  280,  92  Am.  St.  Rep.  171, 
70  Pac.  169;  North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  111.  486,  29 
N.  E.  899;  affirming  41  111.  App.  311;  West  Chicago  St.  R.  Co.  v. 
Martin,  47  111.  App.  610;  Pittsburgh  etc.  Ry.  Co.  v.  Campbell,  116 
111.  App.  356;  Pittsburgh  etc.  R.  Co.  v.  Higgs,  165  Ind.  694,  76  N.  E. 
299,  4  L.  R.  A.,  N.  S.,  1081;  Central  etc.  Ry.  Co.  v.  Kuhn,  86  Ky. 
578,  9  Am.  St.  Rep.  309,  6  S.  W.  441;  Baltimore  etc.  Ry.  Co.  v. 
Hausman  (Ky.),  54  S.  W.  841;  Savage  v.  Marborough  St.  Ry.  Co., 
186  Mass.  203,  71  N.  E.  531;  Smith  v.  St.  Paul  City  Ry.  Co.,  32  Minn. 
1,  50  Am.  Rep.  550,  18  N.  W.  827;  New  Orleans  etc.  R.  Co.  v. 
Allbritton,  38  Miss.  242,  75  Am.  Dec.  98;  Clark  v.  Chicago  etc.  R.  Co., 
127  Mo.  197,  29  S.  W.  1013;  Robinson  v.  St.  Louis  etc.  Ry.  Co.,  103 
Mo.  App.  110,  77  S.  W.  493;  Magrane  v.  St.  Louis  etc.  Ry.  Co.,  183 
Mo.  119,  81  S.  W.  1158;  Estes  v.  Missouri  Pac.  Ry.  Co.,  110  Mo.  App. 
725,  85  S.  W.  627;  Goodloe  v.  Metropolitan  St.  Ry.  Co.  (Mo.  App.), 
96  S.  W.  482;  Hamilton  v.  Great  Falls  St.  Ry.  Co.,  17  Mont.  334, 
42  Pac.  860,  43  Pac.  713;  Falke  v.  Second  Ave.  R.  Co.,  38  App.  Div. 
49,  55  N.  Y.  Supp.  984;  Kay  v.  Metropolitan  St.  Ry.  Co.,  163  N.  Y. 
447,  57  N.  E.  751;  Wright  v.  Southern  Ry.  Co.,  127  N.  C.  225,  37  S.  E. 
221;  Iron  R.  Co.  v.  Mowery,  36  Ohio  St.  418,  3S  Am.  Rep.  597; 
Madara  v.  Shamokin  etc.  Ry.  Co.,  192  Pa.  542,  43  At!.  995;  Campbell 
v.  Consolidated  Traction  Co.,  201  Pa.  167,  50  Atl.  829;  Palmer  v. 
Warren  St.  Ry.  Co.,  206  Pa.  574,  56  Atl.  49,  63  L.  R.  A.  507;  Abel 
v.  Northampton  Traction  Co.,  212  Pa.  329,  61  Atl.  915;  O'Clair  v. 
Rhode  Island  Co.,  27  R.  I.  448,  63  Atl.  23S;  Howe  v.  Northern  Pac. 
Ry.  Co.,  30  Wash.  5G9,  70  Pac.  1100,  60  L.  R.  A.  949.  Contra,  Cox 
V.  Wilmington  City  Ry.  Co.,  4  Penne.   (Dei.)    162,  53  Atl.  569. 

But  where  the  agencies  causing  the   collision  were   not  within  the 
control  of  the  carrier,  no  presumption  of  negligence  will  arise :^  Wolf 
V.  Chicago  etc.  Traction  Co.,  119  111.  App.  481. 
Am.  St.  Rep.,  Vol.  113—05 
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Hence  the  rule  laid  down  by  the  weight  of  authority  is  that  the 
mere  fact  of  a  collision  of  a  car  or  train  with  a  wagon  or  other 
similar  vehicle  in  charge  of  a  third  person  does  not  raise  a  pre- 
sumption of  negligence,  and  where  such  a  presumption  is  stated  as 
having  been  created  it  will  generally  be  found  that  there  were  some 
circumstances  connected  with  the  collision  which  showed  the  ab- 
sence of  negligence  on  the  part  of  the  driver  of  the  private  vehicle: 
Foulk  V.  Wilmington  City  Ey.  Co.  (Del.),  60  Atl,  973;  Chicago  etc. 
Co.  V.  Eood,  163  111.  477,  54  Am.  St.  Rep.  478,  45  N.  E.  238;  Chicago 
etc.  Traction  Co.  v.  Mee,  218  111.  9,  75  N.  E.  800,  2  L.  E.  A.,  N.  S., 
770;  Deikman  v.  Morgan's  Louisiana  etc.  E.  Co.,  40  La.  Ann.  787,  5 
South.  76;  'Annapolis  etc.  E.  Co.  v.  Pumphrey,  72  Md.  82,  19  Atl. 
8;  Black  v.  Boston  etc.  Ey.  Co.,  187  Mass,  172,  72  N.  E.  970,  68 
L.  E.  A.  799;  Thurston  v.  Detroit  etc.  E.  Co.,  137  Mich.  -231,  100 
N,  W.  395;  Walsh  v.  North  Jersey  St.  E.  Co.,  71  N.  J,  L.  641,  60 
Atl.  335;  Grant  v.  Metropolitan  St.  E.  Co.,  99  App.  Div,  422,  91  N.  Y. 
Supp.  202;  Fagan  v.  Ehode  Island  Co.,  27  E.  I.  51,  60  Atl.  672; 
Potts  V,  Chicago  City  E.  Co,,  33  Fed.  610.  The  California  court  in 
a  very  recent  case  held  that  an  injury  to  a  passenger  by  a  collision 
between  a  street-car  and  a  truck  raises  a  presumption  of  negligence: 
Houghton  V.  Market  St.  Ey.,  1  Cal.  App.  576,  82  Pac.  972.  In  an 
earlier  case  it  was  held  in  that  same  state  that  in  case  of  such  a 
collision,  no  presumption  of  negligence  would  arise  as  against  both 
parties  to  the  collision,  the  court  saying:  "The  bedrock  of  this 
principle  of  presumption  of  negligence  arising  from  the  fact  of  the 
injury  is  that  of  probabilities,  and  in  the  very  nature  of  things  it 
cannot  be  made  to  apply  in  favor  of  a  plaintiff  seeking  to  recover 
damages  for  injuries  against  two  defendants  wholly  independent  of 
each  other,  it  being  an  open  question  as  to  which  defendant  had  con- 
trol of  the  particular  instrumentality  that  caused  the  injury.  If  it 
were  a  conceded  fact  in  such  a  use  that  the  instrumentalities  of  both 
defendants  caused  the  injury,  probably  the  principle  could  be  ap- 
plied, but  not  otherwise":  Harrison  v.  Sutter  St.  Ey.  Co.,  134  Cal. 
549,  66  Pac.  787,  55  L.  E.  A.  608. 

A  presumption  of  negligence  will  obtain  where  a  street-car  sprinkler 
from  which  the  motorman  has  fallen  off  collides  with  a  private  vehi- 
cle: Chicago  City  Ey.  Co.  v.  Barker,  2U9  111.  321,  70  N.  E.  624. 
Likewise  such  a  presumption  will  arise  from  the  collision  of  a  train 
with  a  cow,  whereby  a  passenger  is  injured:  Louisville  Ey.  Co.  v. 
Hendricks,  128  Ind.  462,  28  N.  E.  58. 

The  mere  happening  of  a  collision  does  not  raise  a  presumption 
of  negligence  as  against  the  carrier  in  a  suit  by  one  of  its  servants 
for  injuries  resulting  therefrom:  Mobile  etc.  E.  Co.  v.  Godfrey,  155 
111.  78,  39  N.  E.  59U;  Kansas  Pac.  Ey.  Co.  v.  Salmon,  11  Kan.  83; 
Smith  V.  Missouri  etc.  Ey.  Co.,  113  Mo.  70,  20  S.  W.  896;  Norfolk 
etc.  E.  Co.  V.  Williams,  89  Va.  165,  15  8.  E.  522. 
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Where  a  train  parts  in  transit  and  causes  a  collision  or  other 
accident,  it  raises  a  presumption  of  negligence:  Southern  Ry.  Co.  v. 
Dawson,  98  Va.  577,  36  S.  E.  996;  Feldschneidcr  v.  Chicago  etc.  Ey. 
Co.,  122  Wis.  423,  99  N.  W.  1034.  But  not  so  with  respect  to  a  ser- 
vant: Thyng  v.  Fitchburg  E.  Co.,  156  Mass.  13,  32  Am.  St.  Eep.  425, 
30   N.   E.   169. 

Where  a  passenger  is  injured  by  reason  of  the  car  or  train  upon 
which  he  is  riding  having  been  derailed  or  thrown  from  the  track,  a 
presumption  of  negligence  arises  as  against  the  carrier:  Alabama  etc. 
R.  Co.  V.  Hill,  93  Ala.  514,  30  Am.  St.  Rep.  65,  9  South.  722;  St.  Louis 
etc.  Ey.  Co.  v.  Mitchell,  57  Ark.  418,  21  S.  W.  883;  Arkansas  etc. 
Ry.  Co.  V.  Griffith,  63  Ark.  491,  39  S.  W.  550;  Mitchell  v.  Southern 
Pac.  E.  Co.,  87  Cal.  62,  25  Pac.  245,  11  L.  R.  A.  130;  Denver  etc, 
Ry.  Co.  V,  Woodward,  4  Colo.  1;  Rio*  Grande  etc.  Ry.  Co.  v.  Ruben- 
stein,  5  Colo.-App.  121,  38  Pac,  76;  Central  etc.  R.  Co.  ▼,  Sanders, 
73  Ga.  513;  Pittsburg  etc.  Ry,  Co.  v.  Thompson,  56  111.  138;  Peoria 
etc.  R,  Co.  V.  Reynolds,  88  111.  418;  Louisville  etc.  R.  Co.  v.  Jones, 
108  Ind,  551,  9  N,  E,  476;  Cleveland  etc.  Ry.  Co.  v.  Newell,  104  Ind. 
264,  54  Am.  Rep.  312,  3  N.  E.  836;  Chicago  etc,  R.  Co.  v.  Grimm, 
25  Ind.  App.  494,  57  N,  E.  640;  Cronk  v.  Wabash  R.  Co.,  123  Iowa, 
349,  98  N.  W.  884;  Atchison  etc,  E,  Co.  v.  Elder,  57  Kan.  312,  46 
Pac,  310;  Meador  v.  Missouri  Pac,  Ey,  Co.,  62  Kan.  865,  61  Pac.  442; 
Felton  v.  Holbrook  (Ky.),  56  S.  W.  506;  Louisville  St.  Ry.  Co.  v. 
Brounfield  (Ky.),  96  S.  W.  912;  Western  etc.  E.  Co.  v.  State,  95  Md. 
637,  53  Atl.  969;  Feital  v.  Middlesex  E.  Co.,  109  Mass.  398,  12  Am. 
Rep.  720;  Heyde  v,  St.  Louis  Transit  Co.,  102  Mo.  App.  537,  77  S.  W, 
127;  Logan  v.  Metropolitan  St.  Ry.  Co.,  183  Mo.  582,  82  S.  W.  126; 
Chicago  etc.  Ey,  Co.  v.  Zernccke,  59  Neb.  689,  82  N.  W.  26,  55  L.  R.  A, 
610;  Omaha  St,  R.  Co.  v,  Boesner  (Neb.),  105  N,  W,  303;  Cheetham 
V.  Union  R,  Co.,  26  E.  I.  279,  58  Atl,  881;  Bergen  County  Traction 
Co.  V.  Demarest,  62  N.  J.  L,  755,  72  Am.  St.  Rep.  685,  42  Atl.  729; 
Curtis  V.  Eochester  etc.  E,  Co.,  18  N.  Y.  534,  75  Am.  Dec.  258; 
Edgerton  v.  New  York  etc.  E.  Co.,  39  N.  Y.  227;  Hegeman  v.  Western 
R.  Corp.,  16  Barb.  353;  Braun  v.  Union  Ry.  Co.,  100  N.  Y.  Siipp. 
1012;  Reading  City  etc.  Ry.  Co.  v.  Eckcrt  (Pa.),  4  Atl.  530;  Illinois 
Central  R.  Co.  v.  Porter  (Tenn.),  94  S.  W.  666;  St.  Louis  etc.  Ry.  Co. 
V.  Harkey  (Tex.  Civ.  App.),  88  S.  W.  506;  Galveston  etc,  Ry.  Co.  v. 
Green  (Tex,  Civ.  App.),  91  S.  W.  380;  Davis  v.  Galveston  etc.  Ry.  Co, 
(Tex.  Civ.  App.),  93  S.  W.  222;  Miuahan  v.  Grand  Trunk  etc.  Ry. 
Co.,  138  Fed,  37,  This  rule  applies,  of  course,  to  street  railways  as 
well  as  steam  railroads:  Spellman  v,  Lincoln  Rapid  Transit  Co.,  36 
Neb.  890,  38  Am.  St.  Rep.  753,  55  N.  W.  270,  20  L.  R.  A.  216;  Omaha 
St.  Ry.  Co.  v.  Boescn  (Neb.),  105  N.  W.  303;  Adams  v.  Union  Ry. 
Co.,  80  App,  Div.  136,  80  N.  Y.  Sup  p.  204.  But  the  mere  fact  of 
derailment  does  not  generally  raise  a  pnsumption  of  negligrnce  as 
against  the  carrier  in  a  suit  by  one  of  its  servants  for  injuries  re- 
ceived therefrom:  E.  C.  Jackson  Lumber  Co.  v.  Cunningham,  141  Ala, 
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206,  37  South.  445;  Brounfield  v.  Chicago  etc.  Ey.  Co.,  107  Iowa,  254, 
77  N.  W.  1038;  Chicago  etc.  Ry.  Co.  v.  O'Brien,  132  Fed.  593. 

E.  Accidents  to  Persons  not  Sustaining  Contractual  Relations 
with  the  Carrier. — Negligence  is  not  presumed  from  mere  proof  of  an 
accident  on  the  track  of  a  railway  company:  Pennsylvania  K.  Co.  v. 
Middleton,  57  N.  J.  L.  154,  51  Am.  St.  Rep.  597,  31  Atl.  616.  The 
mere  fact  that  a  person  is  found  dead  on  a  railroad's  right  of  way 
raises  no  presumption  of  negligence  against  the  railroad  company: 
Louisville  etc.  Ry.  Co.  v.  Terry's  Admr.  (Ky.),  47  S.  W.  588;  South- 
ern Ry.  Co.  V.  Back's  Admr.,  103  Va.  778,  50  S.  E.  257.  And  of  course 
where  a  person  is  struck  by  a  train  while  lying  unconscious  on  the 
track  from  intoxication,  there  is  no  presumption  of  negligence:  Price 
V.  Philadelphia  etc.  R,  Co.,  84  Md.  506,  36  Atl.  263,  36  L.  R.  A.  213. 
Negligence  is  not  presumed  from  the  mere  fact  that  a  car  strikes 
a  pedestrian  walking  along  the  track:  Garwick  v.  United  etc.  Co.,  101 
Md.  239,  61  Atl.  138;  nor  from  an  injury  to  a  person  in  the  night- 
time standing  at  a  street  crossing  by  being  struck  by  a  piece  of 
scantling  protruding  about  two  feet  beyond  the  side  of  a  flat  car: 
Chicago  etc.  Ry.  Co.  v.  Reilly,  212  111.  506,  103  Am.  St.  Rep. 
243,  72  N.  E.  454.  But  a  presumption  of  negligence  has  been  al- 
lowed where  the  injury  occurred  by  cross-ties  falling  from  a  car  on 
a  person  walking  on  a  foot-path  alongside  of  the  track:  Howser  v. 
Cumberland  etc.  R.  Co.,  80  Md.  146,  45  Am.  St.  Rep.  332,  30  Atl. 
906,  27  L.  R.  A.  154. 

But  no  presumption  of  negligence  arises  from  falling  over  a  fender 
attached  to  an  unlighted  and  unguarded  car  left  standing  on  the 
street  in  the  night-time:  Adams  v.  Metropolitan  St.  Ry.  Co.,  82  App. 
Div.  354,  81  N.  Y.  Supp.  553.  Nor  does  such  a  presumption  arise 
where  a  person  collides  in  the  night-time  with  a  truck  belonging  to  a 
railroad  company  and  left  standing  on  the  sidewalk  in  front  of  its 
depot:  Tibersky  v.  Chicago  etc.  Ry.  Co.,  124  Wis.  243,  102  N.  W.  549. 

3.  Accidents  to  Passengers  from  the  Fall  or  Giving  Way  of  Things 
Constituting  Part  of  the  Car  Equipment  or  Conveniences. — Negligence 
will  be  presumed  from  the  falling  of  a  fire-extinguisher  fastened  to 
the  side  of  a  car:  Allen  v.  United  Traction  Co.,  67  App.  Div.  363,  73 
N.  y.  Supp.  737;  or  from  the  falling  of  a  ventilating  window:  Och  v. 
Missouri  etc.  Ry.  Co.,  130  Mo.  27,  31  S.  W.  962,  36  L.  R.  A.  442; 
or  from  the  fall  of  a  car  window  upon  a  passenger's  hand:  Carroll 
V.  Chicago  etc.  R.  Co.,  99  Wis.  399,  67  Am.  St.  Rep.  872,  75  N.  W.  176; 
or  from  the  fall  of  a  porcelain  lamp  shade:  White  v.  Boston  etc.  R. 
Co.,  144  Mass.  404,  11  N.  E.  552;  or  from  the  falling  of  a  partition 
plank  upon  a  sleeping-car  passenger:  Jenkins  v.  Louisville  etc.  R.  Co., 
104  Ky.  673,  47  S.  W.  761;  or  from  the  fall  of  an  upper  berth:  Horn 
v.  New  Jersey  Steamboat  Co.,  23  App.  Div.  302,  48  N.  Y.  348;  or 
from  the  falling  of  a  bed  frame  in  the  caboose  of  a  mixed  train: 
Stoody  v.  Detroit  etc.  Ry.  Co.,  124  Mich.  420,  83  N.  W.  26;  or  from 
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the  fall  of  a  device  for  registering  fares:  Weir  v.  Union  Ey.  Co., 
98  N.  Y.  Supp.  268. 

Likewise  a  presumption  of  negligence  will  arise  from  the  giving 
way  of  a  handrail  on  a  street-car  used  by  the  passengers  to  assist  in 
boarding  and  alighting  from  the  car:  McCarthy  v.  St.  Louis  etc.  Ky. 
Co.,  105  Mo,  App.  596,  80  S.  W,  7;  and  also  from  the  opening  of  a 
gate  on  the  rear  platform  of  a  street,  thereby  causing  a  passenger 
to  fall  off  from  the  car:  Aston  v.  St.  Louis  Transit  Co.,  105  Mo.  App. 
226,  79  S.  W.  999;  and  from  the  slipping  of  the  brake  on  a  street-car 
so  that  it  revolves  and  strikes  a  boarding  passenger:  Thompson  v. 
St.  Louis  etc.  Ey.  Co.,  Ill  Mo.  App.  405,  86  S.  W.  465;  and  from  the 
failure  of  the  brakes  of  a  street-car  to  work  because  of  a  broken 
chain:   Dougherty  v.  Pittsburgh  Eys.  Co.,  213  Pa.  346,  62  Atl.  926. 

Negligence  will  also  be  presumed  from  the  explosion  of  a  lamp 
on  an  omnibus:  Wilkie  v.  Bolster,  3  E.  D.  Smith,  327.  And  negli- 
gence will  be  presumed  fi-om  the  setting  of  fire  to  a  passenger's  dress 
from  the  overheating  of  a  plate  over  a  wheel  by  friction  from  over- 
loading the  car:  Powell  v.  Hudson  Valley  Ey.  Co.,  88  App.  Div.  133, 
84  N.  Y.  Supp.  337. 

4.    Accidents  Peculiar  to  Electric  Cars. 

A.  In  General. — The  subject  of  this  note  in  respect  to  electric 
cars  was  considered  in  the  recent  monographic  note  on  the  duties  and 
liabilities  of  electric  corporations,  attached  to  Hebert  v.  Lake  Charles 
Ice  etc.  Co.,  100  Am.  St.  Eep.  515.  Hence,  we  shall  consider  only 
the  more  recent  cases  on  the  subject. 

The  fact  that  an  electric  car  is  so  charged  with  electricity  as  to 
injure  passengers  coming  in  contact  with  the  ear  establishes  prima 
facie  negligence:  Denver  Tramway  Co.  v.  Eeid,  4  Colo.  App.  53,  35 
Pac.  269;  D'Arcy  v.  Westchester  etc.  Ey.  Co.,  82  App.  Div.  263,  81 
N.  Y.  Supp.  952.  Hence,  an  electric  shock  from  taking  hold  of  the 
handrail  of  an  electric  car  raises  a  presumption  of  negligence:  Dallas 
etc.  Ey.  Co.  v.  Brondhurst,  28  Tex.  Civ.  App.  630,  68  8.  W.  315. 

B.  Falling  or  Breaking  of  Trolley  Poles  or  Wires. — Inasmuch  as 
the  fact  that  the  breaking  of  a  trolley  pole  and  the  falling  of  the 
trolley  wire  does  not  happen  in  the  ordinary  course  of  events  unless 
there  is  some  negligence  in  its  construction  or  in  its  management, 
such  falling  or  breaking  raises  a  presumption  of  negligence:  Uggla 
v.  West  End  St.  Ey.  Co.,  160  Mass.  351,  39  Am.  St.  Eep.  481.  35  N.  E. 
1126;  Jones  y.  Union  Ey.  Co.,  18  App.  Div.  267,  46  N.  Y.  Supp.  321; 
O 'Flaherty  v.  Nassau  etc.  E.  Co.,  34  App.  Div.  74,  54  N.  Y.  yujip.  96; 
affirmed  in  165  N.  Y.  624,  59  N.  E.  1128;  Clancy  v.  New  York  etc. 
Ey.  Co.,  82  App.  Div.  563,  81  N.  Y.  Supp.  875;  Stern  v.  Westeliester 
El.  Ey.  Co.,  99  App.  Div.  491,  90  N.  Y.  Supp.  870;  Cincinnati  Trac- 
tion Co.  V.  Holzenkamp,  74  Ohio  St.  379,  ante,  p.  980,  78  N.  E.  529; 
Memphis  St.  Ey,  Co.  v.  Kartright,  110  Tenn.  277,  100  Am.  St.  Eep. 
807,    75    S.    W.    719.     Decisions    to    a   contrary    effect    were    made    in 
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Bridges  v.  Jackson  etc.  Power  Co.,  8G  Miss.  584,  38  South.  788; 
Kepner  v.  Harrisburg  Traction  Co.,  183  Pa.  24,  38  Atl.  416.  Tiie 
fall  of  a  switch  stick  from  the  hands  of  the  conductor  while  using 
it  to  free  the  trolley  pole  from  a  frog  at  the  junction  of  the  over- 
head wires  raises  a  prima  facie  case  of  negligence:  Manning  v.  AVest 
End  St.  Ey.  Co.,  166  Mass.  230,  44  N.  E.  135.  And  an  injury  to  a 
pedestrian  from  the  slot  rail  of  an  underground  trolley  raises  a 
presumption  of  negligence:  Ludwig  v.  Metropolitan  St.  Ey.  Co.,  71 
App.  Div.  210,  75  N.  Y.  Supp.  667;  Braham  v.  Nassau  El.  E.  Co.,  72 
App.  Div.  456,  76  N.  Y.  Supp.  578. 

C.  Burning  Out  of  Fuses  or  Controllers. — Where  the  controller 
of  an  electric  street-car  blows  out  or  burns  out,  the  law  presumes 
that  such  blowing  or  burning  out  resulted  from  some  defect  of  the 
controller  or  other  appliance  of  the  carrier,  or  of  the  means  used 
by  it  in  its  operation,  and  it  devolves  on  the  carrier  to  show  that 
such  burning  or  blowing  out  did  not  result  from  any  cause  which 
the  highest  degree  of  care  on  its  part  could  have  prevented:  Chicago 
etc.  Co.  v.  Newmiller,  215  111.  383,  74  N.  E.  410;  Brod  v.  St.  Louis 
Transit  Co.,  115  Mo.  App.  202,  91  S.  W.  993;  German  v.  Brooklyn 
Heights  E.  Co.,  107  App.  Div.  354,  95  N.  Y.  Supp.  112;  Paine  v. 
Geneva  etc.  Traction  Co.,  101  N.  Y.  Supp.  204;  Eichmond  Ey.  etc. 
Co.  v.  Hudgins,  100  Va.  409,  41  S.  E.  736;  Fircbaugh  v.  Seattle 
Electric  Co.,  40  Wash.  658,  111  Am.  St.  Eep.  990,  82  Pac.  995,  2  L. 
E.  A.,  N.  S.,  836.  See,  also,  monographic  note  to  Ilebert  v.  Lake 
Charles  Ice  etc.  Co.,  100  Am.  St.  Eep.  536.  The  same  presumption 
arises  where  the  controller  box  is  so  charged  with  electricity  as  to 
endanger  the  safety  of  a  passenger  who  might  touch  it:  South  Cov- 
ington etc.  Ey.  Co.  v.  Smith  (Ky.),  86  S.  W.  970. 

But  the  ordinary  burn-out  of  a  fuse  used  to  prevent  an  excessive 
amount  of  electricity  from  entering  motors  creates  no  presumption 
of  negligence:  Cassaday  v.  Old  Colony  St.  Ey.  Co.,  184  Mass.  15G, 
68  N.  E.  10,  63  L.  E.  A.  285. 

c.  Accidents  from  the  Falling  of  Elevators  in  Buildings. — The  fall 
of  an  elevator  in  a  building,  while  carrying  passengers,  raises  a  pre- 
sumption of  negligence  in  the  person  charged  with  its  operation  or 
of  some  actionable  defect  in  its  mechanism:  Treadwell  v.  Whittier, 
80  Cal.  574,  13  Am.  St.  Eep.  175,  22  Pac.  266,  5  L.  E.  A.  498;  Springer 
V.  Schultz,  105  111.  App.  544;  Winkeim  v.  Field,  107  111.  App.  145; 
Hartford  Deposit  Co.  v.  Sollitt,  172  111.  222,  64  Am.  St.  Eep.  35,  50 
N.  E.  178;  Spring  v.  Ford,  189  111.  430,  82  Am.  St.  Eep.  464,  59  N.  E. 
953,  52  L.  E.  A.  930;  National  Biscuit  Co.  v.  Wilson  (Ind.  App.), 
78  N.  E.  251;  Dehring  v.  Comstock,  78  Mich.  53,  43  N.  W.  1049; 
Goodsell  v.  Taylor,  41  Minn.  207,  16  Am.  St.  Eep.  700,  42  N.  W. 
873,  4  L.  E.  A.  673;  Griflfen  v.  Ma  nice,  166  N.  Y.  188,  82  Am.  St. 
Eep.  630,  59  N.  E.  925,  52  L.  E.  A.  922;  Fox  v.  Philadelphia,  208 
Pa.  127,  57  Atl.  356,  65  L.  E.  A.  214;  Ellis  v.  Waldron,  19  E.  L  369, 
J3  Atl.  869;  lid  wards  V.  Manufacturers'  BIdg.  Co.,  27  E.  L  248,  114 
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Am.  St.  Eep.,  p.  000,  61  Atl.  610.  But  this  prcsuir.nlion  does  not  arise 
in  a  suit  by  the  operator  of  the  elevator  I'or  injuries  sustained  by  tiie 
fall  of  the  elevator:  Womble  v.  Merchants'  Grocery  Co.,  1'j5  N.  C.  471, 
47  S.  E.  493. 

d.  Accidents  While  Traveling  by  Stage,  Livery,  Steamboat  or 
the  Like. — The  overturning  of  a  stage-coach  raises  a  presumption  of 
negligence  as  against  the  owner  in  a  suit  for  injuries  received  by  a 
passenger  by  such  accident:  Fairchild  v.  California  Stage  Co.,  13 
Cal.  599;  Boyce  v.  California  Stage  Co.,  25  Cal.  460;  Lawrence  v. 
Green,  70  Cal.  417,  59  Am.  Eep.  428;  Bush  v.  Barnett,  96  Cal.  202, 
31  Pac.  2;  Wall  v.  Livezay,  6  Colo.  465;  Sandei'son  v.  Frazier,  8 
Colo.  79,  54  Am.  Rep.  544,  5  Pac.  632;  Anderson  v.  Scholey,  114 
Iiid.  553,  17  N.  E.  125;  Stockton  v.  Frey,  4  Gill,  400,  45  Am.  Dec. 
138;  Ware  v.  Gay,  11  Pick.  106;  Lemon  v.  Chanslor,  68  Mo.  340,  30 
Am.  Rep.  799;  Ryan  v.  Gilmer,  2  Mont.  517,  25  Am.  Rep.  744.  Like- 
wise where  a  person  who  hires  a  team  and  driver  from  a  liveryman, 
the  upsetting  of  the  coach  makes  out  a  prima  facie  case  of  negli- 
gence  against   the   liveryman;    Payne    v.    Halstead,   44    111.    App.    97. 

The  same  general  rule  which  applies  to  other  carriers  is  also  ap- 
plicable to  carriers  by  water,  such  as  by  steamboats  or  ferry-boats: 
Eagle  Packet  Co,  v.  Defries,  94  111,  598,  34  Am.  Rep.  215;  Memphis 
etc.  Packet  Co.  v,  MeCool,  83  Ind,  392,  43  Am.  Rep.  71;  Le  Blanc 
V,  Sweet,  107  La,  355,  90  Am.  St.  Rep.  303,  31  South.  7C6;  Le  Bar- 
ron V.  East  Boston  Ferry  Co.,  11  Allen,  312,  87  Am.  Dec.  717;  Joy 
V.  Winnisimmet  Co.,  114  Mass.  63;  Ycrkes  v.  Keokuk  etc.  Packet 
Co.,  7  Mo,  App.  265;  Bartlett  v.  New  York  etc.  Transp.  Co.,  25  Jonea 
&  S.  348,  8  N.  Y.  Supp.  309,  affirmed  in  130  N.  Y.  659,  29  N.  E.  1033; 
Fearn  v.  West  Jersey  Ferry  Co.,  143  Pa.  122,  22  Atl.  708,  13  L.  R. 
A.  366. 
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WILLIAMSON  V.  SOUTHERN  RAILWAY  COMPANY. 

[104  Va.  146,  51  S.  E.  195.] 

RAILWAYS,  Persons  Walking  on  Tracks  and  Rights  of  Way 
of,  When  Mere  Licensees  and  not  Invited  Guests. — Though  a  railway 
corporation  builds  a  bridge  across  a  river  for  its  own  use,  with  a 
walkway  on  each  side  of  the  tracks,  and  persons  using  the  bridge  are 
in  the  habit,  after  landing,  of  walking  along  the  right  of  way  of 
the  railway  to  their  homes  and  places  of  business,  and  so  have  been 
for  many  years  with  the  knowledge  of  the  company,  such  persons 
are  mere  licensees  and  not  invited  guests,  especially  if  danger  signals 
have  been  kept  posted  warning  all  persons  to  keep  off  tlie  tracka 
(pp.  1034,  1035.) 

NEGLIGENCE,  What  Necessary  to  Sustain  an  Action  for. — An 
action  for  negligence  lies  only  where  there  has  been  a  failure  to  per- 
form some  legal  duty,  owed  by  the  defendant  to  the  plaintiff,  (p. 
1035.) 

RAILWAYS,  Duty  of  to  Licensees  on  Their  Tracks. — If  the 
right  of  way  of  a  railway  corporation  at  a  particular  point  has  long 
been  in  use  as  a  walkway,  and  this  is  well  known  to  the  company, 
it  is  under  the  duty  of  using  reasonable  care  to  discover,  and  not 
to  injure,  persons  whom  it  might  reasonably  expect  to  be  on  its 
tracks  at  that  point,     (p.  1035.) 

RAILWAYS,  Licensees  on  Tracks,  No  Duty  of  Provision  Owed 
to. — Though  a  railway  corporation  has  reason  to  expect  that  its 
tracks  in  a  particular  locality  may  be  used  by  licensees,  it  does  not 
owe  them  any  duty  of  prevision,  or  of  making  preparations  in  ad- 
vance for  their  protection.  Its  sole  duty  is  to  use  reasonable  care 
to  discover,  and  not  to  injure,  such  persons.  It  need  not  provide 
its  engines  with  artificial  lights  for  the  protection  of  bare  licensees. 
There  is  no  obligation  on  the  railway  to  do  anything  to  make  the 
conditions  more  favorable  than  the  natural  surroundings  make  them, 
(pp.  1036-1038.) 

Meredith  &  Cocke,  for  the  plaintiff  in  error. 

Munford,  Hunton,  Williams  &  Anderson,  for  the  defendant 
in  error. 

(1032) 
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''*''  HARRISON,  J.  This  is  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  company.  The  damages  were  as- 
sessed by  the  jury  at  fifteen  hundred  dollars,  subject  to  a 
demurrer  to  the  evidence,  which  was  sustained  and  judgment 
given  for  the  defendant. 

The  accident  which  is  the  subject  of  inquiry  occurred  upon 
that  portion  of  the  main  line  of  the  defendant  which  runs 
along  the  south  bank  of  James  river,  at  or  about  its  entry 
of  the  company's  yards  in  the  city  of  Manchester.  A  little 
northwest  of  the  city  of  Manchester,  in  James  river,  is  an 
island  called  "Belle  Isle,"  upon  which  is  located  an  iron 
manufactory.  This  island  is  connected  with  the  south  bank, 
or  Manchester  side,  of  the  river  by  a  railroad  bridge  built 
by  the  defendant  company  for  its  use  in  hauling  freight, 
upon  each  side  of  which  is  provided  a  walkway  for  the  use 
of  persons  going  to  and  from  the  iron  works.  These  iron 
works  and  the  railroad  bridge  connecting  them  with  the 
main  line  of  the  Southern  Railway  on  the  Manchester  side 
of  the  river  have  been  in  operation  for  many  years.  When 
the  employes  from  "Belle  Isle"  cross  the  bridge  and  reach 
the  south  bank  of  the  river,  they  have  two  routes  open  to 
them — one  leading  away  from  the  railroad  and  into  the 
city  of  Manchester,  and  the  other  along  the  right  of  way  of 
the  defendant  company  into  the  city.  These  employes  had 
for  many  years  used  both  routes,  the  choice  depending  upon 
the  point  of  destination  in  the  city.  Those  who,  for  their 
convenience,  adopted  the  latter  route,  had  alwavs  enjoyed 
its  use  by  the  passive  acquiescence  of  the  defendant. 

*"***  The  plaintiff  had  been  for  "three  or  four  months" 
an  employe  of  the  iron  works  on  "Belle  Isle."  and  on  the 
twenty-seventh  day  of  November,  1903,  he  left  tlie  works 
fifteen  minutes  before  6  o'clock  to  go  to  his  home.  When 
he  reached  the  south  bank  of  the  river  he  pui-suod,  ns  was 
his  regular  habit,  the  route  along  the  right  of  way  of  the 
defendant  company.  He  walked  on  the  pathway  at  the  side 
of  the  track  a  distance  of  about  fourteen  liundrcd  feet,  but 
finding  the  path  rough  he  looked  and  listened  to  ascertain 
if  a  train  was  approaching,  and  being  satisfied  that  no 
train  was  coming,  he  stepped  upon  the  railroad  track  and 
walked  thereon  for  a  distance  of  twenty-five  yards,  when  he 
looked  back  and  found  a  "work-train"  of  the  defendant  com- 
pany so  close  upon  him   tliat  he  could  not  jump  out  of  the 
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way  in  time  to  avoid  the  injuries  complained  of.  The  plain- 
tiff says  that  it  was  a  very  dark  night;  that  the  engine  was 
provided  with  no  headlight  or  lights  of  any  description,  and 
when  he  looked  back  it  was  so  dark  that  he  could  not  see  the 
engine  good.  He  further  says  that  his  hearing  was  poor  in 
one  ear,  and  that  it  was  downgrade  at  that  point,  which 
caused  the  train  to  run  without  making  much  noise. 

It  is  contended  by  the  plaintiff  in  error 'that,  when  using 
the  track  and  right  of  way  of  the  railroad  on  the  south  side 
of  the  river  as  a  convenient  route  to  his  home,  he  occupied 
a  higher  relation  to  the  defendant  company  than  that  of 
licensee,  it  being  insisted  that  "the  defendant  so  built  its 
bridge,  with  walkways  on  each  side  thereof,  that  the  work- 
men on  'Belle  Isle'  could  come  across  to  the  Manchester  side 
and  use  its  tracks  as  their  route  to  and  from  their  homes; 
that  no  invitation  in  a  practical  way  could  have  been  more 
strongly  given;  that  it  is  idle  to  say  that  the  company 
only  built  the  bridge  to  get  the  men  to  the  shore,  and  that 
it  never  meant  for  them  to  use  the  tracks  as  their  route  home. 
The  two  things,  the  bridge  and  the  route,  were  too  closely 
connected  for  them  to  be  separated  with  fairness.  The  old 
bridge  and  route  had  been  used  jointly  for  fifty  years,  and 
the  new  bridge  and  the  route  were  intended  and  expected  to  be 
used  jointly.     The  use  was  in  fact  by  invitation." 

140  ^g  have  been  unable  to  find  any  fact  or  circumstance 
in  the  record  to  support  this  contention.  No  relation  is  dis- 
closed between  the  defendant  and  the  iron  works  other  than 
that  of  common  carrier  and  shipper,  and  the  defendant  can 
hardly  be  held  to  have  built  its  bridge  from  "Belle  Isle"  to 
the  shore  for  the  benefit  of  the  workmen  there  employed. 
It  was  built  for  the  use  and  benefit  of  the  railroad  company 
in  hauling  freight.  The  construction  of  the  walkways  on 
each  side  of  the  bridge  was  a  mere  incident,  and  while  put 
there  for  persons  to  walk  on,  they  served  as  a  proclamation 
and  warning  to  such  persons  not  to  use  the  track  rather  than 
an  invitation  to  use  it.  When  those  using  the  walkways  on 
either  side  of  the  bridge  reached  the  shore,  they  bore  no 
relation  whatever  to  the  defendant  company.  They  were 
uncontrolled  and  free  to  go  where,  when,  and  by  whatsoever 
route  they  pleased.  Such  of  them  as  chose  to  follow  the  right 
of  way  of  the  railroad  as  a  convenient  route  to  their  homes 
did  so  voluntarily  and  without  invitation  from  the  defend- 
ant company.     On  the  contrary,  two  hundred  and  forty  feet 
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from  where  the  plaintiff  was  struck  there  was  a  large  sign 
four  feet  square,  with  the  following  warning  thereon: 

"DANGER— BEWARE. 
"The  public  is  notified  that  these  railroad  tracks  and  right 
of  way  are  no  thoroughfare ;  must  be  used  by  trains,  and  are 
dangerous  for  pedestrians  who  are  warned  to  use  the  public 
streets  and  keep  off  these  private  tracks." 

This  warning  is  signed  by  the  general  manager  of  the  de- 
fendant company.  It  is  set  up  ten  feet  high  and  conspicu 
ously  in  view  of  the  plaintiff  every  time  he  passes  over  the 
right  of  way  of  the  defendant  in  going  to  his  home. 

In  the  light  of  these  facts,  our  conclusion  is  that  the  plaintiff 
was  not  using  the  railroad  track  on  the  evening  of  his  injury 
as  the  "invited  guest"  of  the  defendant  company,  but  was 
there  as  bare  licensee. 

An  action  for  negligence  only  lies  where  there  has  been 
a  failure  to  perform  some  legal  duty  which  the  defendant  owas 
to  the  party  injured. 

****  In  the  case  at  bar,  the  evidence  shows  that  the  right  of 
way  of  the  defendant  company,  at  the  point  where  the  ac- 
cident occurred,  had  been  for  many  years  in  daily  use  as  a 
walkway  by  persons  from  "Belle  Isle,"  and  that  tliis  use 
and  the  particular  hours  of  such  use  were  well  known  to  the 
company  and  its  employes.  Under  these  circumstances  it 
was  the  duty  of  the  company  to  use  reasonable  care  to  dis 
cover  and  not  to  injure  persons  whom  it  might  reasonably  ex- 
pect to  be  on  its  tracks  at  that  point:  Blankenship  v.  Chesa- 
peake etc.  Ry.  Co.,  94  Va.  490,  27  S.  E.  20;  Chesapeake  et*' 
Ry.  Co.  V.  Rodgers'  Admx.,  100  Va.  234,  41  S.  E.  732. 

In  the  case  of  Norfolk  etc.  Ry.  Co.  v.  Wood,  09  Va.  156, 
37  S.  E.  846,  where  the  plaintiff  was  standing  on  the  i)latf()rni 
of  a  freight  depot  and  was  injured  by  a  freight  train  that 
ran  against  the  platform,  this  court  said:  "Being  tliere  as  a 
mere  licensee,  the  defendant  did  not  owe  him  the  duty  of 
maintaining  its  roadbed,  switches,  and  connected  appliances 
in  proper  condition  for  running  its  trains,  or  of  providing 
and  using  proper  and  safe  trucks,  couplings,  and  machinery 
on  its  cars  or  of  properly  inspecting  the  same;  or  of  em- 
ploying competent  servants  to  manage  its  trains,  or  to  run 
them  at  a  safe  and  proper  rate  of  speed.  The  general  rule 
being  that  a  bare  licensee,  that  is,  one  who  is  permitted  by 
the  passive  acquiescence  of  the  railroad  company  to  come 
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upon  its  depot  platform  for  his  own  purposes  in  no  way  con- 
nected with  the  railroad  is  only  relieved  from  the  responsi- 
bility of  being  a  trespasser,  and  takes  upon  himself  all  the 
ordinary  risks  attached  to  the  place  and  the  business  carried 
on  there":  Citing  2  Shearman  and  Redfield  on  Negligence, 
sec.  705;  Nichol's  Admr.  v.  Washington  etc.  R.  Co.,  83  Va. 
99,  5  Am.  St.  Rep.  257,  5  S.  E.  171 ;  Gillis  v.  Pennsylvania  R. 
R.  Co.,  59  Pa.  St.  129,  98  Am.  Dec.  317 ;  Holland  v.  Sparks, 
92  Ga.  753,  18  S.  E.  990. 

In  the  case  of  Chesapeake  etc.  Ry.  Co.  v.  Rodgers'  Admx., 
100  Va.  234,  41  S.  E.  732,  a  case  similar  in  its  facts  and 
circumstances  to  that  under  consideration,  this  court  approved 
an  instruction  which  told  the  jury  that  the  defendant  com- 
pany did  not  owe  the  plaintiff's  intestate  the  duty  of  blow- 
ing its  whistle,  ringing  its  bell,  running  its  engines  at  ^°*  any 
particular  rate  of  speed,  or  having  a  light  on  said  engines 
or  tender;  that  if  they  believed  from  the  evidence  that  the 
servants  of  the  defendant  in  charge  of  the  engine  could  not, 
in  the  exercise  of  reasonable  care  under  the  circumstances 
surrounding  them  at  the  time,  have  known  of  the  danger  to 
the  plaintiff's  decedent  in  time  to  avoid  the  accident,  they 
must  find  for  the  defendant.  But  that  if  they  believed  from 
the  evidence  that  the  servants  of  the  defendant  in  charge 
of  the  engine  could,  in  the  exercise  of  reasonable  care  under 
the  circumstances  surrounding  them  at  the  time,  by  having 
a  proper  lookout,  have  discovered  the  danger  of  the  plaintiff 
in  time  to  avoid  the  accident,  they  must  find  for  the  plaintiff. 

The  result  of  these  decisions  is  that  a  railroad  company 
owes  no  duty  of  prevision  to  a  bare  licensee.  It  is  under  no 
obligation  to  make  preparation  in  advance  for  his  protection. 
Its  sole  duty  is  to  use  reasonable  care  to  discover  and  not 
to  injure  such  persons  when  they  may  reasonably  be  expected 
to  be  on  its  tracks  at  a  particular  point.  As  said  in  Wood's 
case  (99  Va.  156,  37  S.  E.  846),  such  a  person  is  only  relieved 
from  the  responsibility  of  being  a  trespasser,  and  takes  upon 
himself  all  the  ordinary  risks  attached  to  the  place  and  the 
business  carried  on  there.  The  uncontradicted  evidence  of 
the  engineer  in  the  present  case  is  that  he  did  keep  a 
lookout  and  did  not  see  the  plaintiff,  who,  he  says,  must  have 
been  walking  in  the  middle  of  the  track,  where  he  could  not 
have  seen  him  on  account  of  a  curve  in  the  road  at  that  point; 
that  if  the  plaintiff  had  been  on  the  side  of  the  track  at  the 
edge  of  the  ties,  he  could  have  seen  him. 
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It  is  earnestly  insisted  that  it  was  not  intended  in  the 
Rodi?ers  case  (100  Va.  234,  41  S.  E.  732)  to  hold  that  a  rail- 
road company  was  without  fault  in  running  a  train  on  a  dark 
night  with  no  light  on  its  engine,  thereby  depriving  itself 
of  the  power  to  keep  such  reasonable  lookout  as  the  law  re- 
quired; that  the  declaration  in  the  Rodgers  case  meant  to 
charge  that  the  failure  to  have  proper  lights  on  the  engine 
was  negligence  in  itself,  without  regard  to  whether  or  not 
they  were  necessary  for  the  maintenance  of  a  reasonable 
^^^  lookout;  that  the  evidence  bears  out  this  view  of  the 
pleading,  because  it  there  appears  that  it  was  a  bright  moon- 
light night,  and  therefore  immaterial  whether  or  not  there 
were  lights  on  the  engine;  that  it  would  be  a  strange  and 
striking  contradiction,  if  not  a  curious  absurdity,  to  announce 
it  to  be  the  duty  of  a  railroad  company  to  keep  a  reasonable 
lookout  and  at  the  same  time  to  hold  that  it  could  so  envelope 
itself  in  darkness  as  to  prevent  its  performance  of  such  clearly 
stated  duty. 

The  argument  of  the  learned  counsel  on  this  point  may  be 
reduced  to  this  proposition:  That  if  it  is  a  bright  moonlight 
night  the  railroad  may  run  its  trains  without  lights  on  its 
engines,  but  if  there  is  no  moon,  or  the  moon  is  obscured  so 
as  to  make  the  night  dark,  it  must,  for  the  protection  of  bare 
licensees  provide  its  engines  with  artificial  lights,  or  be  held 
guilty  of  a  failure  to  perform  a  legal  duty  due  to  such  li- 
censees. 

To  maintain  this  view  would  destroy  the  established  rule 
that  a  railroad  company  is  under  no  duty  to  make  previous 
preparation  for  the  protection  of  mere  licensees.  For  if  they 
must  provide  lights  for  their  protection  on  a  dark  night,  it 
could  with  equal  propriety  be  urged  that  on  a  downgrade, 
which  it  is  here  contended  so  reduced  the  noise  of  the  train 
as  to  destroy  its  value  as  notice,  the  company  should  be 
required  to  substitute  other  noises  as  notice  of  its  approach. 
It  could  with  equal  force  be  contended  that  its  machinery  and 
appliances  other  than  lights,  should  be  in  order,  that  compe- 
tent employes  should  be  provided,  and  that  the  speed  of  its 
trains  should  be  so  regulated  as  to  provide  for  the  increased 
danger  of  a  dark  night  to  the  licensees.  INIany  things  could 
be  done  which  would  add  to  the  facility  and  safety  with 
which  bare  licensees  might,  for  their  own  convenience,  use 
the  private  property  of  the  railroad,  but  enough  has  been 
said  to  indicate  how  difficult,  if  not  impossible,  it  would  be 
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to  engraft  upon  the  rule  mentioned  any  exception  without 
ignoring  the  property  rights  of  the  railroad  company.  There 
is  no  contradiction  in  the  rule  holding  that  the  defendant 
company  must  keep  a  reasonable  lookout  to  avoid  injuring 
bare  *^^  licensees  and  at  the  same  time  providing  that  it  is 
under  no  obligation  to  furnish  lights  for  its  engines  on  a 
dark  night  for  the  protection  of  such  persons.  There  is  no 
obligation  upon  the  defendant  to  do  anything  to  make  the 
conditions  more  favorable  than  the  natural  surroundings 
make  them.  The  obligation  is  not  an  absolute  one  to  dis- 
cover the  plaintiff,  but  it  is  only  the  duty  of  using  ordi- 
nary care  to  keep  a  reasonable  lookout  under  the  conditions 
and  circumstances  existing  at  the  time  the  point  is  reached 
where  the  licensee  may  be  reasonably  expected.  This  is 
shown  by  the  instruction  approved  in  the  Rodgers  case  (100 
Va.  234,  41  S.  E.  732),  which  told  the  jury  that  if  they 
believed  from  the  evidence  that  the  servants  of  the  defendant 
in  charge  of  the  engine  could  not,  in  the  exercise  of  reason- 
able care  under  the  circumstances  surrounding  them  at  the 
time,  have  known  of  the  danger  to  the  plaintiff's  decedent 
in  time  to  have  avoided  the  accident,  they  must  find  for  the 
defendant. 

In  the  case  at  bar  the  defendant  discharged  its  duty  to  the 
plaintiff  when  it  kept  such  reasonable  lookout  at  the  time  as  its 
servants  could  keep  under  the  conditions  then  existing,  among 
which  conditions  was  an  absence  of  the  moon,  and  no  artificial 
light  provided  to  take  its  place.  The  darkness,  which  it  is  con- 
tended imposed  upon  the  defendant  the  duty  of  providing 
lights  for  the  protection  of  the  plaintiff,  also  enveloped  the 
latter  when  he  stepped  from  a  place  of  safety  on  the  path- 
way to  the  defendant's  track,  and  should  have  suggested  to 
him  the  increased  danger  of  his  situation.  Having  reached 
the  conclusion,  however,  that  the  defendant  company  has 
failed  in  the  performance  of  no  legal  duty  that  it  owed  the 
plaintiff,  it  is  not  necessary  to  consider  the  negligence  of  the 
latter. 

For  these  reasons  the  judgment  complained  of  must  be 

affirmed.  

Fersons  Walking  Along  a  Eailway  Track,  using  it  as  a  highway,  are 
usually  held  to  assume  the  risk  of  so  doing:  Schexnadrye  v.  Texas 
etc.  Ry.  Co.,  46  La.  Ann.  248,  49  Am.  St.  Rep.  321;  State  v.  Baltimore 
etc.  R.  R.  Co.,  69  Md.  494,  9  Am.  St.  Rep.  436;  Kelly  v.  Michigan 
Cent.  R.  R.  Co.,  65  Mich.  186,  8  Am.  St.  Rep.  876.  For  a  modification 
of  this  rule,  where  a  passenger  wrongfully  ejected  from  a  train  is 
walking  back  along  the  railway  right  of  wav,  see  Anderson  v.  Seattle 
etc.  Ry.  Co.,  36  Wash.  387,  104  Am.  St.  Rep.  962. 
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CO]\OrONWEAIiTH  v.  WAIVIPLER. 

[104  Va.  337,  51  S.  E.  737.] 

ASSIGNMENT,  What  Passes  as  an  Incident. — To  pass  as  an 
incident  of  an  assignment,  the  right  must  constitute  a  security  for 
the  debt,  and  that  cannot  be  predicated  of  a  mere  collateral  right 
of  action  against  a  public  officer  for  failing  to  discharge  an  official 
duty,  although  his  misconduct  may  affect  the  value  of  the  chose  as- 
signed,    (p.  1041.) 

ASSIGNLIENTS,  Effect  of  Virginia  Statutes. — Though  the 
statute  of  Virginia  enlarges  the  common  law  so  as  to  make  choses 
in  action  assignable  and  authorizes  the  assignee  to  sue  in  his  own 
name,  it  does  not  create  new  causes  of  action,  and  has  no  applica- 
tion to  a  right  of  which  no  assignment  has  been  made.  (pp.  1041, 
1042.) 

THE  ASSIGNMENT  of  a  Judgment  Does  not  Transfer  the 
Bight  of  an  Assignor  to  Maintain  an  Action  for  Damages  against  an 
officer  and  his  sureties  for  failure  to  return  a  forthcoming  bond 
taken  upon  the  judgment,     (p.  1042.) 

Vicars  &  Peery,  for  the  plaintiff  in  error. 

Ayers  &  Fulton,  for  the  defendants  in  error. 

337  WPIITTLE,  J.  The  sinfjle  question  presented  by  this 
record  is  whether  the  ^''^  assignee  of  a  judgment  is  entitled 
to  maintain  an  action  for  damages  against  an  officer  and 
the  sureties  on  his  official  bond,  for  a  breach  of  the  condi- 
tion thereof  which  occurred  prior  to  the  assignment,  by 
reason  of  his  failure  to  return  a  forthcoming  bond  taken 
upon  the  judgment  within  the  time  and  in  the  manner  pre- 
scribed by  statute  to  give  such  bond  the  force  of  a  judgment 
against  the  obligors  therein. 

Upon  demurrer  to  the  declaration,  the  trial  court  resolved 
that  question  in  the  negative,  and  rendered  judgment  for 
the  defendants;  whereupon  the  plaintiff  brings  error. 

The  authorities  are  generally  agreed  that  the  assignment 
of  a  judgment  carries  with  it  "the  cause  of  action  on  which 
it  was  based,  together  with  all  the  bcnofieial  interest  of  the 
assignor  in  the  judgment,  and  all  its  incidents":  Freeman 
on  Judgments,  sec.  431. 

Upon  the  same  principle  the  assignment  of  a  note  carries 
with  it  all  securities  provided  for  its  payment. 

The  doctrine  is  founded  upon  the  theory  that  the  debt  is 
the  principal  thing,  and  the  security  an  accessory.  They 
are  not  severable,  and  the  security  passes  by  virtue  of  the 
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assignment  as  an  inseparable  dependent  incident :  Carpenter 
V.  Longan,  16  Wall.  271,  21  L.  ed.  313. 

It  will  be  observed  that  the  present  inquiry  does  not  in- 
volve the  power  of  the  judgment  creditor  to  assign  the  right 
of  action  in  question,  but  whether  that  right  passed  to  the 
assignee  as  an  incident  to  the  assignment  of  the  judgment. 

Citizens'  Nat.  Bank  v.  Loomis,  100  Iowa,  266,  62  Am.  St. 
Rep.  571,  69  N.  W.  443,  is  the  only  case  to  which  our  at- 
tention has  been  called  which  directly  sustains  the  preten- 
sion of  the  plaintiff  in  error.  In  that  case  it  was  held  that 
"the  assignment  of  a  judgment  in  an  action  in  which  an 
attachment  has  been  allowed  and  property  seized  thereunder 
passes  to  the  assignee  the  judgment  creditor's  right  to  re- 
cover damages  of  the  sheriff  for  negligence  in  the  care  of 
property  seized  by  allowing  a  disposition  to  be  made  of  it." 

33»  fpi^g  reasoning  upon  which  that  decision  is  based  is 
not  satisfactory.  It  proceeds  upon  the  false  premise  that 
the  right  to  sue  for  the  breach  of  official  duty  must  exist 
somewhere,  and  as  the  assignor  cannot  sue,  having  parted 
with  the  judgment,  the  right  of  action  must  rest  in  the  as- 
signee ;  whereaS,  we  apprehend,  it  appears  by  the  weight 
of  authority  that  the  right  of  action  for  the  previous  breach 
of  duty  by  the  officer  is  a  mere  personal  right  which  ap- 
pertains to  the  judgment  creditor. 

The  right  to  recover  damages  for  the  tort,  it  is  true,  is 
an  incident  to  the  judgment  in  the  qualified  sense  that  it 
belongs  to  the  owner  of  the  judgment  at  the  time  the  in- 
jury is  committed;  but  it  is  separate  and  distinct  from  the 
right  to  the  judgment,  both  in  its  character  and  in  respect 
to  the  persons  liable  to  respond  in  damages  for  the  wrong. 
It  is  a  collateral  right,  over  which  the  judgment  creditor 
possesses  exclusive  dominion,  which  he  may  enforce  or  for- 
bear to  enforce,  and  may  assign  or  withhold  at  pleasure. 

The  assumption,  therefore,  that  the  right  to  sue  the  officer 
exists  in  the  assignee  of  the  judgment  proceeds  upon  the 
hypothesis  that  it  is  such  an  incident  as  must  necessarily 
pass  by  the  assignment  of  the  judgment,  a  conclusion  which 
the  authorities  do  not  sustain. 

Bouvier,  in  defining  the  word  "incident,"  observes:  "This 
term  is  used  both  substantively  and  adjectively  of  a  thing 
which  either  usually  or  naturally  and  inseparably  depends 
upon,  appertains  to,  or  follows  another  that  is  more  worthy. 
For  example,  rent  is  usually  incident  to  a  reversion  (1  Hill 
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on  Real  Property,  243);  while  tne  righ*:  of  alienation  is 
necessarily  incident  to  a  fee  simple  at  common  law,  and 
cannot  be  separated  by  a  grant:  1  Washburn  on  Real  Prop- 
erty, 54.  So  a  court  baron  is  inseparably  incident  to  a 
manor  in  Enj2:land:  Kiteh.  36;  Coke's  Littleton,  151. 

"All  nominate  contracts  and  all  estates  known  to  com- 
mon law  have  certain  incidents  which  they  draw  with  them 
and  which  it  is  not  necessary  to  reserve  in  words.  So  the 
costs  incurred  in  a  legal  proceeding  are  said  to  be  incidental 
thereto":  1  Bouvier's  Law  Dictionary,  Rawles'  revision, 
1006. 

^^*  It  will  be  seen  from  the  foregoing  definition  and  illus- 
trations that  the  distinguishing  characteristic  of  an  incident 
consists  in  the  fact  that  it  ''usually  or  naturally  and  insepa- 
rably depends  upon,  appertains  to,  or  follows"  its  principal. 

The  distinction  as  to  what  does  and  what  does  not  pass  by 
incidental  assignment  is,  in  some  instances,  nice  and  diffi- 
cult to  draw,  but  in  order  for  it  to  pass  the  incident  must, 
in  a  legal  sense,  constitute  a  security  for  the  debt,  and  that 
can  hardly  be  predicated  of  a  mere  collateral  right  of  ac- 
tion against  a  public  officer  for  a  quasi  tort  in  failing  to 
discharge  an  official  duty,  although  his  misconduct  may 
affect  the  value  of  the  judgment. 

Accordingly,  the  supreme  court  of  Kentucky,  upon  a  simi- 
lar state  of  facts,  held  that  the  assignment  of  a  judgment 
could  not  operate  to  transfer  the  right  to  recover  for  such 
an  injury,  for  a  right  to  compensation  for  such  an  injury 
and  the  right  to  the  judgment  are  separate  and  distinct 
riglits.  They  are  separate  and  distinct  not  only  in  tlieir 
origin  and  nature,  but  in  relation  to  the  persons  against 
whom  tiiey  must  be  asserted.  The  right  to  compensation 
for  the  injury  may,  indeed,  be  said  to  be  incident  to  the 
right  to  the  judgment  in  one  sense,  for  it  must  necessarily 
belong  to  the  person  who  was  entitled  to  the  judgment  at 
the  time  the  injury  was  done,  but  it  is  clearly  not  such 
an  incident  as  must  necessarily  pass  by  the  assignment  of 
the  judgment:  Commonweallli  v.  Fuqua,  3  Litt.  (Ky.)  41. 

In  Redmond  v.  Staton,  116  N.  C.  140,  21  S.  E.  186,  it  waa 
held  that  the  "clerk  of  the  court  is  liable  for  damages  to 
a  judgment  creditor  arising  from  his  failure  to  properly 
index  the  judgment,  so  as  to  render  it  a  lien  on  the  judg- 
ment debtor's  lands.  The  mere  assignment  of  a  judgment 
docs  not  carry  with  it  a  right  of  action  which  has  accrued 
Am.  St.'  Rep.,  VoL  113—66 
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to  the  judgment  creditor  against  the  clerk  of  the  court  for 
his  failure  to  properly  index  the  judgment,  so  as  to  render 
it  a  lien  on  the  judgment  debtor's  lands."  The  court  then 
cites  with  approval  the  case  of  Timberlake  v.  Powell,  99  N. 
C.  233,  5  S.  E.  410,  as  analogous  authority,  ^**  where  the 
court  says:  "The  present  suit  is  not  upon  the  judgment, 
but  upon  an  alleged  independent  liability  incurred  by  other 

tort-feasors The    cause    of    action    is    separate    and 

distinct  from  that  involved  in  the  former  adjudication,  and 
is  outside  the  scope  of  the  assignment." 

In  Robinson  v.  Towns,  30  Ga.  818,  the  court  held  that  the 
assignment  of  the  judgment  did  not  pass  any  interest  in 
the  money  which  the  sheriff  had  previously  collected  on  the 
judgment.  The  court,  at  page  821,  observes:  "It  Avas  said 
that  the  plaintiffs  could  not  maintain  the  suit,  because  they 
had  parted  with  their  interest  by  the  assignment.  Th*ey  did 
part  with  their  interest  in  the  further  enforcement  of  the 
judgment,  but  not  with  their  interest  in  their  money  which 
the  sheriff  had  previously  collected.  The  assignee  acquired 
and  they  lost  the  right  to  enforce  the  judgment  as  it  stood 
at  the  time  of  the  assignment — that  is,  the  right  to  collect 
what  was  still  due  at  the  time  of  the  assignment  out  of 
the  defendants  m  it.  Money  previously  collected  and  held 
by  the  sheriff  would  not  be  reached  by  the  exercise  of  the 
assignee's  right  of  enforcing  the  judgment,  for  such  money 
was  the  fruit  of  the  previous  enforcement  of  the  judgment 
to  that  extent.  Such  money  constituted  a  debt  due  from  the 
sheriff  to  the  plaintiffs,  to  be  enforced  by  a  rule  or  suit 
against  him":  See,  also,  Central  etc.  Co.  v.  Brunswick  etc. 
li  Co.,  87  Ga.  386,  13  S.  E.  520. 

While  the  Virginia  statute  has  enlarged  the  rule  of  the 
common  law  so  as  to  make  choses  in  action  assignable,  and 
authorizes  the  assignee  to  maintain  in  his  own  name  any 
action  which  the  original  obligee,  etc.,  might  have  broiiglit, 
it  does  not  create  new  causes  of  action,  and  has  no  applica- 
tion to  cases  in  which  there  is  no  assignment. 

It  would,  in  our  judgment,  be  impolitic  to  extend  the 
scope  of  the  statute  by  judicial  construction  so  as  to  allow 
the  assignment  of  a  chose  in  action  to  invest  in  the  assignee, 
as  an  incident,  a  litigious  right  against  a  third  party  to  re- 
cover damages  for  an  injury  wiiich  accrued  prior  to  the 
assignment. 

The  conclusion  reached  in  this  case  is  not  in  conflict  with 
the  ^^^  decision  in  National  Valley  Bank  v.  Hancock,  100 
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Va.  101.  93  Am.  St.  Rep.  933.  40  S.  E.  611,  57  L.  R.  A.  728, 
where  the  court  recoouizes  the  establislied  general  doctrine 
that  a  mere  right  in  litem  is  not  the  subject  of  incidental 
assignment,  but  enforces  a  qualification  of  the  rule  called 
for  by  the  facts  of  the  particular  case.  In  that  case  the 
debtor,  without  consideration,  in  the  interest  of  his  chil- 
dren, devested  himself  of  property  to  the  prejudice  of  cred- 
itors. The  diversion  as  to  them  was  void,  and  hence  they, 
or  their  assignees,  had  the  right  to  follow  the  property  or 
its  proceeds,  and  subject  it  to  their  debts  in  the  hands  of 
the  alienee.  The  debtor's  individual  liability  and  diverted 
property  were  securities  for  the  debt,  and  passed  as  in- 
cidents to  the  assignment. 

The  case  under  consideration  is  wholly  different.  The 
effort  is  not  to  hold  the  debtor  or  his  property  liable,  but  to 
maintain  an  action  to  recover  damages  on  an  individual  lia- 
bility of  a  third  person  to  the  judgment  creditor. 

The  judgment  complained  of  is  without  error,  and  must 
be  affirmed. 


I'he  Effect  of  the  Assignment  of  a  Judgment  is  the  subject  of  a 
monographic  note  to  Chilstroni  v.  Eppinger,  78  Am.  St.  Kep.  47-57. 
The  iissigunient  of  a  judgment  in  an  action  in  whicii  an  attaclunent 
has  been  allowed  pusses  to  the  assignee  tlie  judgment  creditor's 
right  to  recover  damages  of  the  sheriff  for  negligence  in  allowing 
a  disposition  of  the  property  seized:  Citizens'  >;at.  Bank  v.  Loomis, 
100  Iowa,  i2GG,  02  Am.  St.  liep.  571.  And  the  assignment  by  a  ward 
of  a  judgment  against  her  guardian  carries  with  it  the  assignor's 
right  or  action  on  the  guardian's  bond:  ileisen  v.  Smith,  138  Cal. 
216,  94  Am.  St.  Rep.  39. 


GRAVES  v.  SCOTT. 

[104  Va.  372,  51  S.  V..  821.] 

MALICIOUS  PROSECUTION,  Acquittal  on  the  Merits  not 
Necessary  to  Maintain. — To  support  an  action  for  malicious  prosecu- 
tion, it  is  not  indispensable  that  phiin,tiff  should  have  been  iicquitted 
after  trial  on  the  merits.  It  is  sullicient  that  the  prosecution 
against  him  has  finally  terminated  so  that  it  cannot  be  further  main- 
tained without  commencing  a  new  proceeding,      (p.  104S.) 

A.  H.  Woodyard,  for  the  plaintiff  in  error. 

Williams  &  Farrier  and  Williams  &  Williams,  for  the  de- 
fendant in  error. 
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^"^^  KEITH,  P.  This  is  an  action  for  malicious  prosecu- 
tion in  the  circuit  ^''^  court  of  Giles  county,  in  which  the 
defendants  demurred  to  the  declaration.  The  only  question 
raised  is  whether  or  not  it  is  sufficiently  averred  that  the 
prosecution  had  been  terminated,  which  was  alleged  to  have 
been  maliciously  instituted. 

It  seems  that  the  defendants  had  charged  Graves  with 
having  procured  goods  and  chattels  of  them  under  false  pre- 
tenses, and  under  a  warrant  issued  by  a  justice  he  was  ar- 
rested and  entered  into  a  recognizance  for  his  appearance 
before  the  justice  upon  a  day  named.  When  the  day  arrived, 
the  declaration  proceeds  to  set  forth  that  "the  said  plaintiff, 
in  obedience  to  said  recognizance,  appeared  before  the  said 
justice  at  the  said  place  designated  for  trial,  and  had  with 
him  his  witnesses  to  prove  and  establish  his  innocence  of 
the  said  supposed  offense  charged  in  the  said  warrant  and 
complaint,  and  announced  his  readiness  for  a  trial  to  the 
said  justice  and  to  the  said  Scotts,  and  insisted  upon  a  trial 
then  and  there,  but  the  said  defendants  refused  and  declined 
to  be  sworn  and  give  any  evidence  touching  the  supposed 
crime  charged  in  said  warrant  against  said  plaintiff,  and 
failed  to  offer  and  produce,  and  refused  to  offer  and  produce, 
when  called  upon,  any  evidence  whatsoever  to  prove  the 
charge  in  said  warrant  against  the  said  plaintiff,  and  then 
and  there  the  said  justice  aforesaid  dismissed  the  said  war- 
rant at  the  costs  of  the  said  Scotts,  and  then  and  there  caused 
the  said  plaintiff  to  be  discharged  out  of  custody,  fully  ac- 
quitted of  the  said  proposed  offense,  and  the  said  de- 
fendants have  not  further  prosecuted  the  said  complaint, 
but  have  deserted  and  abandoned  the  same,  and  the  said 
complaint  and  prosecution  is  now  fully  ended." 

The  demurrer  was  sustained,  and  a  writ  of  error  brings 
the  case  before  us  for  review. 

In  Ward  v.  Reasor,  98  Va.  399,  36  S.  E.  470,  this  court 
held  that  ''in  an  action  for  malicious  prosecution  it  must  be 
charged  and  proved,  among  other  things,  that  the  prosecu- 
tion alleged  in  the  declaration  was  conducted  to  its  termina- 
tion, and  that  it  ended  in  the  final  acquittal  of  the  plaintiff. 
An  ^''*  allegation  that  an  offense  of  which  a  justice  of  the 
peace  had  jurisdiction  was  dismissed  by  him  'without  the 
introduction  of  any  testimony,'  or  that  the  defendant,  'with- 
out the  introduction  of  any  testimony,'  caused  the  plaintiff 
to  be  discharged,  and  not  prosecuted  for  said  offense,  is  not 
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such  an  averment  of  tlie  final  termination  of  the  proseention 
as  will  support  an  action  for  malicious  prosecution.  It 
amounted  to  no  more  than  a  nolle  prosequi,  which  was  no 
bar  to  a  further  prosecution  for  the  same  offense.  It  did 
not  establish  the  innocence  of  the  plaintiff,  or  show  want  of 
probable  cause  on  the  part  of  the  defendant." 

It  is  obvious,  therefore,  that  the  ease  under  consideration 
must  be  aflfirmed  if  we  adhere  to  the  law  as  propounded  in 
Ward  V.  Reasor,  98  Va.  399,  36  S.  E.  470.  The  conclusion 
there  reached  is  supported  by  Ililliard  on  Torts,  by  Green- 
leaf,  by  Mr.  Minor  in  his  Institutes,  by  Barton  in  his  Law 
Practice,  by  the  supreme  court  of  Massachusettes  in  Bacon  v. 
Towne,  4  Gush.  217,  and  by  a  dictum  by  Judge  Burks  in 
Scott  V.  Shelor,  28  Gratt.  891. 

The  opportunity  for  a  more  extensive  research  and  a  fur- 
ther consideration  of  the  principles  involved  have  led  us  to 
a  different  conclusion. 

It  is  true  that  public  policy  favors  prosecution  for  a  crime, 
and  requires  that  a  person  who  in  good  faith  and  upon  rea- 
sonable grounds  institutes  proceedings  upon  a  criminal 
charge  shall  be  protected:  19  Am.  &  Eng.  Ency.  of  Law, 
650. 

It  is  the  lawful  right  of  every  man  to  institute  or  set  on 
foot  criminal  proceedings  wherever  he  believes  a  public 
offense  has  been  connnitted.  But  it  is  a  duty  which  every 
man  owes  to  every  other  not  to  institute  proceedings  mali- 
ciously which  he  lias  no  good  reason  to  believe  are  justified 
by  the  facts  and  the  law:  Newell  on  Malicious  Prosecution, 
sec.  1. 

The  difficulty,  therefore,  presented  is  to  protect  the  citizen 
^'''*  against  criminal  proceedings  which  are  not  justified  by 
the  facts  and  by  the  law,  being  at  the  same  time  careful  not 
unduly  to  deter  men  from  the  institution  of  criminal  pro- 
ceedings honestly  intended  to  punish  public  offenses  against 
the  law. 

To  meet  and  harmonize  these  difficulties  as  far  as  practica- 
ble, the  law  requires  tliat  the  plaintiff  in  an  action  for  nuili- 
cious  prosecution  must  avail  and  prove  the  institution  of  the 
suit  or  proceeding  without  reasonable  cause,  malice  in  the 
institution  of  the  suit  or  proceeding,  and  the  com])lete  ter- 
mination of  the  suit  or  proceeding.  If  a  plaintiff  in  a  suit 
for  malicious  prosecution  can  maintain  these  propositions  to 
the  satisfaction  of  a  jury,  he  may  and  should  recover  dam- 
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ages;  nor  would  the  result  tend  to  deter  others  from  the 
honest  and  fearless  prosecution  of  offenders  against  the  law. 

In  Scott  V.  Shelor,  28  Gratt.  891,  Judge  Burks  states  that 
to  warrant  a  recovery  in  a  suit  for  malicious  prosecution  it 
must  be  proved  that  the  prosecution  alleged  in  the  declar- 
ation had  been  set  on  foot  and  conducted  to  its  termination. 
Had  he  stopped  there,  he  would  have  been  in  entire  harmony 
with  the  law  as  stated  in  Newell  on  Malicious  Prosecution; 
but  he  goes  further  and  says,  "and  that  it  ended  in  the 
final  acquittal  and  discharge  of  the  plaintiff."  It  is  true 
that  in  the  case  which  Judge  Burks  was  considering  there 
had  been  a  final  acquittal  and  discharge  of  the  plaintiff,  and 
it,  of  course,  cannot  be  questioned  that  there  was  a  final  ter- 
mination of  the  prosecution  ;  but  that  case  cannot  be  binding 
authority  for  the  proposition  that  nothing  short  of  a  final 
acquittal  constitutes  such  determination  of  the  proceedings 
as  will  support  an  action  for  malicious  prosecution. 

In  Morgan  v.  Hughes,  2  Durnf.  &  E.  225,  Justice  Buller 
says:  "Saying  that  the  plaintiff  was  discharged  is  not 
sufficient;  it  is  not  equal  to  the  word  'acquitted,'  which  has 
a  definite  meaning.  Where  the  word  'acquitted'  is  used, 
it  must  be  understood  in  the  legal  sense,  namely,  by  a  jury 
on  the  trial.  But  there  are  various  ways  by  which  a  man 
may  ^'^^  be  discharged  from  his  imprisonment,  without  put- 
ting an  end  to  the  suit..  If,  indeed,  it  had  been  alleged  that 
he  was  discharged  by  the  grand  jury's  not  finding  the  bill, 
that  would  have  shown  a  legal  end  to  the  prosecution." 

Of  course,  if  in  Morgan  v.  Hughes  it  had  been  averred  that 
the  plaintiff  was  acquitted,  it  would  have  been  sufficient,  as 
in  Scott  V.  Shelor,  28  Gratt.  891;  but  it  was  held  that  "dis- 
charged" was  not  a  sufficient  averment  in  a  declaration  that 
the  prosecution  had  terminated.  If  it  had  been  alleged  that 
he  was  discharged  by  the  grand  jury  not  finding  a  bill,  that 
would  have  been  a  legal  end  to  the  prosecution,  and  would, 
therefore,  have  been  sufficient  averment  of  the  legal  termin- 
ation of  the  particular  proceedinig  against  the  plaintiff  to 
have  warranted  the  institution  by  him  of  his  suit  for  mali- 
cious prosecution. 

In  the  note  to  Ross  v.  Hixon  (Kan.),  26  Am.  St.  Rep.  123, 
by  Freeman,  it  is  said  that  "the  prosecution  on  which  the 
action  is  based  must  have  terminated  without  resulting  in 
the  conviction  of  the  plaintiff.  It  is  sometimes  said  that  it 
must  have  terminated  in  his  acquittal,  but  this  is  not  true. 
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A  trial  on  the  merits  or  otherwise  is  not  essential.  It  is 
sufficient  that  the  prosecution  has  ended  .so  that  it  cannot  be 
reinstated  nor  further  maintained  without  commencing  a 
new  proceeding,  but  it  must  have  terminated  in  some  of  the 
several  modes  in  which  it  is  possible  for  a  criminal  proceed- 
ing to  reach  a  stage  beyond  which  the  accused  cannot  be 
further  prosecuted  therein":  Citing  Ca.sebeer  v.  Drahoble, 
13  Neb.  465.  14  N.  W.  397;  McWilliams  v.  Hoban,  42  Md.  56; 
Rlalock  V.  Randall,  76  111.  224;  Gillespie  v.  Hudson,  11  Kan. 
163;  Schippel  v.  Norton,  38  Kan.  567,  16  Pac.  804.  Further 
discussing  the  question,  he  speaks  of  a  discharge  by  a  com- 
mitting magistrate,  and  says  that  "if  the  examining  magis- 
trate finds  that  there  is  not  sufficient  cause  to  hold  the 
accused  to  answer,  and  therefore  discharges  him,  that  prose- 
cution is  thereby  ended ;  and  the  consideration  that  other 
prosecutions  may  be  brought  against  the  same  person  on  the 
same  charge,  and  that  the  grand  jury,  on  •'*'^''  its  presentation 
to  them,  may  find  an  indictment  thereon,  cannot  prevent  the 
action  of  the  magistrate  from  having  its  effect  as  a  termin- 
ation of  the  prosecution  before  him,  sufficient  to  support  the 
civil  action."  And  so  with  the  failure  of  a  grand  jury  to 
find  an  indictment. 

With  resjiect  to  the  entry  of  a  nolle  prosequi  he  says  that 
"if  some  action  or  proceeding  on  the  part  of  the  court,  or 
otherwise,  is  recpiired  to  make  an  entry  of  nolle  prosequi 
operative  as  a  final  termination  of  a  prosecution,  then  of 
course  such  action  or  proceeding  must  supplement  such  en- 
try; but  when  it  is  manifest  that  the  prosecution  is  at  an 
end  and  cannot  be  revived,  it  is  not  material  how  it  came  to 
its  end  and  the  right  of  tiie  part}'  injured  by  it  to  seek  re- 
dress is  complete." 

And,  speaking  generally  as  to  other  means  of  tei'miiiating  a 
{)rosecution,  this  learned  author  says:  "The  only  reasonable 
ground  for  denying  that  the  termination  of  a  prosti-ution  by 
the  entry  of  a  nolle  prose(|ui  will  support  an  action  for  mali- 
cious prosecution  was.  that  there  had  heen  no  ti'ial  on  the 
merits,  and  therefore  no  acijuittal  of  the  accused;  but  it  is 
settled,  as  we  think,  beyond  dissent  that  a  trial  on  the  merits 
is  not  essential.  To  hold  it  essential  would  be  to  ])ermit  a 
prosecutor  to  do  all  the  damage  which  a  malicious  })rosecu- 
ciition  can  possilily  effect,  and  tlien  deny  the  accused  the 
opportunity  to  vindicate  himself  by  a  trial,  by  having  the 
proceeding  ({uashed  or  dismi.ssed.  and  thus  escaping  all  iiabil- 
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ity  for  the  wrong  unlawfully  inflicted.  Therefore,  any 
mode  by  which  a  prosecution  may  be  dismissed  or  eaded, 
though  without  a  trial,  is  sufficient.  The  indictment  may  be 
insufficient,  and  for  that  reason  may  be  quashed  before  trial, 
or  upon  trial  may  require  the  jury  to  return  a  verdict  of 
acquittal.  In  either  event,  if  the  accused  is  discharged  by 
the  court,  the  prosecution  is  finally  terminated  in  the  sense 
that  an  action  for  malicious  prosecution  may  be  instituted 
and  sustained,  though  there  is  nothing  to  prevent  the  finding 
of  another  indictment  sufficient  in  form." 

^''®  This  statement  of  the  law  by  Mr.  Freeman  is  sus- 
tained by  a  great  array  of  authority,  which  we  deem  it  need- 
less to  discuss  or  cite. 

At  sections  248  and  249  of  Bishop  on  Noncontract  Law 
it  is  said  that  "if,  on  motion  of  the  state's  attorney,  a  crim- 
inal cause  is  stricken  from  the  docket,  with  leave  to  reinstate 
it,  the  defendant  is  not  discharged  from  the  indictment,  and 
a  suit  for  malicious  prosecution  will  be  premature.  But  a 
nolle  prosequi  ends  the  indictment  past  recall,  and  there- 
upon the  right  to  a  malicious  prosecution  suit  is  perfected — 
a  proposition  from  which  a  few  of  our  courts,  misapprehend- 
ing the  effect  of  a  nolle  prosequi,  have  dissented,  making  dis- 
tinctions not  necessary  to  be  particularly  pointed  out  here. 

"The  methods  of  ending  the  proceeding  are  numerous,  and 
they  need  not  all  be  specified.  It  is  sufficient,  for  example, 
if  the  indictment  is  quashed  and  the  prisoner  discharged  by 
judgment  of  the  court.  Only  the  particular  proceeding  need 
be  at  an  end,  it  being  immaterial  that  the  party  is  subject  to 
a  new  one.  A  criminal  prosecution,  said  a  learned  judge,  is 
'terminated  (1)  where  there  is  a  verdict  of  not  guilty;  (2) 
where  the  grand  jury  ignore  a  bill;  (3)  where  a  nolle  prose- 
qui is  entered;  (4)  where  the  accused  has  been  discharged 
from  bail  or  imprisonment.'  Therefore  the  court  held  that 
a  prosecution  was  not  ended  while  pending  before  the  grand 
jury.  A  discharge  by  the  examining  magistrate  will  suffice. 
In  the  nature  of  some  proceedings  the  defendant  has  nothing 
to  do,  and  whenever  the  plaintiff's  stejis  are  finished,  the 
right  to  the  malicious  prosecution  suit  is  complete;  'as,'  it 
was  judicially  observed,  'where  the  plaintiff'  was  committed 
on  articles  of  peace  for  a  definite  term  unless  he  should  find 
sureties  for  the  peace.  In  such  a  case  the  plaintiff  is  allowed, 
ex  necessitate  rei.  to  maintain  his  action,  though  he  was  dis- 
charged by  the  eliluxion  of  the  time  for  which  he  was  com- 
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mitted,  for  the  reason  that  he  is  not  at  liberty  to  controvert 
the  statement  of  the  defendants  in  making  •'"'*  the  com- 
plaint, and  therefore  conld  not  have  a  hearing  and  obtain 
a  favorable  decision.'  A  release  on  giving  surety  to  keep 
the  peace  is  a  sufficient  ending  of  the  proceeding." 

To  the  same  effect  is  Cooley  on  Torts,  second  edition,  at 
page  215:  "The  termination  of  the  proceeding  must,  in  gen- 
eral, be  by  a  final  acquittal.  It  is  not  enough  that  the 
parties  in  a  case  which  they  might  lawfully  settle  have 
effected  a  compromise,  and  thereb}^  terminated  it,  or  that 
the  defendant  was  discharged  because  the  offense  was  mis- 
named in  the  papers,  or  because  of  formal  defects.  But  if 
the  proceeding  is  ex  parte  to  hold  to  bail,  and  the  accused 
party  has  no  opportunity  to  disprove  the  case  made  against 
him,  he  may  maintain  the  suit,  notwithstanding  he  was  re- 
quired to  give  bail;  and  so  he  may  if  on  a  preliminary  exam- 
ination before  a  magistrate  on  charge  of  crime  he  is  dis- 
charged. Whether  the  entry  of  a  nolle  prosequi  by  the  pros- 
ecuting officer  is  a  sufficient  discharge  has  been  made  a  ques- 
tion. In  some  cases  it  has  been  held  that  it  was;  but  other 
cases  hold  the  contrary.  The  reason  assigned  in  these  last 
cases  is  that  the  finding  of  the  grand  jury  is  some  evidence  of 
probable  cause,  and  another  indictment  may  be  found  on 
the  same  complaint.  But  the  reasonable  rule  seems  to  be 
that  the  technical  prerequisite  is  only  that  the  particular 
prosecution  be  disposed  of  in  such  a  manner  that  this  can- 
not be  revived,  and  the  prosecutor,  if  he  proceeds  further, 
will  be  put  to  a  new  one." 

It  would  be  easy,  but  we  think  unnecessary,  to  cite  very 
many  adjudicated  cases  in  support  of  the  views  of  the 
eminent  text-writers  from  whom  we  have  quoted.  We  shall 
content  ourselves  with  adding  to  the  authorities  adduced  the 
statement  of  the  law  as  given  in  19  American  and  English 
Encyclopedia  of  Law,  page  681,  "that  a  prosecution  may  be 
regarded  as  terminated  when  it  has  been  disposed  of  in  such 
a  manner  that  it  cannot  be  revived,  so  that  the  prosecutor,  if 
he  intends  to  proceed  further,  must  institute  proceedings 
de  novo." 

The  judgment  of  the  circuit  court  is  reversed. 


For  Authorities  in  Support  of  the  Principal  Case,  see  Page  v.  Citi- 
zens' Banking  Co.,  Ill  Ga.  73,  78  Am.  St.  Kep.  144;  Craig  v.  Ginn,  3 
Penne.  177,  04  \m.  St.  Rep.  77:  notes  to  Ross  v.  Hixon,  2G  Am.  St. 
Rep.  135-137;  McCormick  Harvesting  Co.  v.  Willan,  93  Am.  St.  Rep. 

470. 
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RANKIN  V.  TOWN  OF  HARRISONBURG. 

[104  Va.  524,  52  S.  E.  555.] 

EMINENT  DOMAIN— Riparian  Owners,  Eight  to  Compensa- 
tion for  Raising  Dam  and  Waters. — If  the  effect  of  a  proposed  dam 
must  be  to  impose  on  the  bed  of  a  river  a  greater  quantity,  as  well 
jiH  to  flood  its  banks,  destroy  fords,  render  adjacent  lands  more  liable 
to  overflow,  and  greatly  alter  the  natural  flow  and  condition  of  tho 
stream,  the  adjacent  riparian  proprietors  are  entitled  to  compensa- 
tion,    (pp.  1052,  1053.) 

EMINENT  DOMAIN — Agreement  of  Persons  Injured  as  to  the. 
Distribution  of  the  Award  of  Damages. — Riparian  owners  may  by 
parol  agreement  among  themselves  designate  the  proportions  in  which 
they  shall  share  any  damages  to  be  awarded  for  a  dam  to  be  con- 
structed for  increasing  the  water  power  of  a  stream,  and  wherebv 
such  stream  in  front  of  their  lands  is  made  more  liable  to  flood  them 
and  to  destroy  their  fords  and  otherwise  injure  such  lands;  and 
they  may  carry  such  agreement  into  effect  by  a  deed  constitutiii, 
themselves  cotenants.      (p.  1055.) 

EMINENT  DOMAIN — Riparian  Owners,  Compensation  for 
Dam  Raising  Waters. — Riparian  owners,  though  not  cotenants,  have 
the  right  to  have  a  stream  running  between  their  lands  continue  to 
do  so  in  its  natural  condition,  and,  as  against  one  seeking  the  right 
by  placing  a  dam  across  the  stream  to  raise  it  and  increase  the  water 
power,  are  entitled  to  unite  their  rights  in  one  ownership,  and  thoi> 
interest  so  united  cannot  be  taken  without  just  compensation,  (p. 
1056.) 

Sipe  &  Harris,  for  the  plaintiffs  in  error. 

T.  N.  Haas  and  J.  B.  Stephenson,  for  the  defendant  in 
error. 

535  KEITH,  P.  The  town  of  Harrisonburg  gave  notice 
to  Henry  L.  Rankin  and  others  that  at  the  November  term 
of  the  circuit  court  of  Rockingham  county  it  would  ap- 
ply for  leave  to  raise  the  dam  across  the  Shenandoah  river, 
which  it  had  acquired  under  a  conveyance  from  the 
Rockingham  Milling  Company,  from  a  height  of  five  feet 
to  fifteen  feet,  in  order  to  secure  water  power  for  an  elec- 
tric light  plant  for  the  use  of  the  town.  This  notice  was 
served  upon  divers  persons  owning  land  abutting  upon  the 
river,  and  in  due  course  commissioners  were  appointed,  w^ho 
submitted  a  report  to  the  court,  to  which  numerous  exceptions 
were  filed.  Some  of  these  exceptions  have  reference  to  the 
form  of  the  proceedings  and  are  brought  to  the  attention  of 
this  court  in  the  petition  for  a  writ  of  error;  but  at  the 
hearing  it  was  agreed  that  all  errors  merely  of  procedure 
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should  be  waived  and  that  our  judgment  should  be  rendered 
upon  the  controlling  question  in  the  case,  arising  upon  the 
tenth  paragraph  of  the  report  of  the  commissioners,  which 
is  in  the  following  words: 

"From  the  end  of  the  eddy  or  backwater  of  the  old  dam 
at  the  Shaver  or  Ammon  mill  site,  which  was  five  feet  high, 
up  to  the  river  to  the  end  of  the  eddy  or  backwater  which  will 
be  made  by  the  new  dam,  a  distance  of  about  a  mile  and  a  half, 
there  is  a  fall  of  about  ten  feet  in  the  river  which  the  applicant 
gets  the  benefit  of  in  the  development  of  its  power  by  raising 
the  *'^^**  dam  from  the  elevation  of  the  said  old  dam  to  the 
height  of  fifteen  feet.  This  ten  feet  of  fall  occurs  in  that 
part  of  the  river  which  is  abutted  by  the  lands  of  Dr.  Rankin 
and  ]\Irs.  Burke  on  the  east  or  south  and  by  the  lands  of  Mrs. 
Walker  on  the  west  and  north.  Your  commissioners  ascertain 
that  the  water  power  gained  by  the  applicant  by  this  ten 
feet  of  fall  thi-ough  the  lands  of  Rankin,  Burke  and  Walker, 
as  aforesaid,  is  worth  the  sum  of  three  thousand  dollars 
($8,000),  and  that  the  applicant  shall  pay  the  sum  of 
$3,000  as  compensation  therefor. 

"It  appeared  by  statement  of  counsel  of  ]\Irs.  Walker,  Mrs. 
Burke  and  Rankin  that  it  was  agreed  by  their  said  clients 
that  the  compensation  to  be  allowed  for  this  water  power 
owned  by  them  should  be  divided  among  them  in  the  pro- 
portion of  one-half  to  INlrs.  Walker,  one-fourth  to  Dr.  Ran- 
kin and  one-fourth  to  ^Irs.  Btirke.  Your  commissioners  there- 
fore report  that,  of  the  said  sum  of  $3,000  to  be  paid  by 
applicant  as  compensation  for  said  ten  foot  fall  in  the  river, 
through  the  lands  Mrs.  Walker,  Mrs.  Burke,  and  Dr.  Rankin, 
as  aforesaid,  $1,500  thereof  shall  ])e  paid  to  Mrs.  Walker, 
$750  thereof  shall  be  paid  to  Mrs.  Burke,  and  $750  thereof 
shall  be  paid  to  Dr.  Rankin." 

The  town  of  Harrisonburg  excepts  to  paratrraph  10  of  the 
report,  by  which  it  is  required  to  pay  $3,000  as  conipcusation 
for  the  water  power,  on  the  ground  that  "the  saitl  supi)osed 
water  power  for  which  said  compensation  or  damages  of 
$3,000  is  found  and  allowed,  is  not  pro])er  to  ])e  taken  into 
consideration  as  an  element  of  damages  to  be  com])ensated  for 
by  apj)li(aut,  because  there  is  no  developed  or  existing  water 
power  in  the  distance  mentioned  in.  said  report  through  which 
the  eddy  water  of  the  proposed  dam  of  applicant  will  extend, 
and  no  such  power  can,  under  the  physical  condftions  exist- 
ing, be  creat<id  or  developed  without  the  construction  of  a 
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dam  across  the  river,  and  neither  the  said  three  persons,  nor 
any  two  of  them,  as  cotenants,  nor  any  one  of  them  in  sev- 
eralty, own  ^^"^  or  owned  both  banks  of  the  river,  or  land  on 
both  banks,  in  the  distance  measured  by  said  eddy  water, 
nor  do  they  or  any  two  of  them,  as  cotenants,  or  any  one  of 
them  severally,  own  the  right  to  abut  a  dam  on  both  banks 
of  the  river  at  any  place  within  the  said  distance,  but  they, 
the  said  three  persons,  own  their  lands  in  severalty,  the  land 
of  ]\Irs.  Walker  lying  on  one  side  of  the  river,  and  the  lands 
of  Mrs.  Burke  and  Dr.  Rankin  lying  on  the  other  side  of  the 
river,  the  middle  of  the  river  being  the  boundary  of  said 
lands;  wherefore  it  cannot  be  said  that  any  one  of  them  sep- 
arately possesses,  or  that  all  or  any  two  of  them  jointly  pos- 
sess, a  water  power  to  be  damaged  or  compensated  for  as 
such." 

Upon  the  issue  thus  presented  the  circuit  court  decided  in 
favor  of  the  town  of  Harrisonburg,  and  refused  to  allow  any 
compensation  to  Henry  L.  Rankin,  Columbia  J.  Burke  and 
Emma  E.  Walker,  but  provided  that  the  town  of  Harrison- 
burg should,  at  its  expense,  "construct  where  the  private 
ford  now  is  across  the  said  Shenandoah  river,  just  above  the 
three  springs,  and  connecting  the  land  of  said  Henry  L. 
Rankin,  on  the  east  side  of  the  river,  with  the  land  of  said 
Emma  E.  Walker,  on  the  west  side,  or  immediately  nearby, 
and  in  lieu  of  and  as  compensation  for  the  destruction  of 
said  ford  by  the  refluent  water,  a  suitable  and  adequate 
ferry,  which  ferry  the  applicant  shall  forever  maintain  and 
keep  in  repair,  but  shall  not  be  required  to  man  or  operate 
it,  the  same  to  be  appurtenant  to  the  farms  of  said  Henry 
L.  Rankin,  Columbia  J.  Burke  and  Emma  E.  Walker  and 
for  the  use  of  the  owners  thereof  without  charge,"  etc. 

To  this  order,  Rankin,  Burke  and  Walker  obtained  a  writ 
of  error. 

The  facts  set  out  in  paragraph  10  of  the  report  of  the  com- 
missioners, and  in  the  exceptions  filed  by  the  town  of  Harrison- 
burg, show  that  there  has  been  an  actual  taking  of  the 
property  of  plaintiffs  in  error  for  the  use  of  the  defendant 
in  error.  The  plaintiffs  in  error  own  the  lands  abutting 
upon  the  stream;  °^**  they  own  its  banks  and  the  bed  over 
which  the  water  flows.  The  effect  of  raising  the  dam  to  an 
additional  height  of  ten  feet  is  to  throw  back  the  water  of 
the  river  for  a  long  distance  beyond  the  boundary  line  of 
plaintiffs  in  error,  to  flood  its  banks,  impose  upon  the  bed  a 
greater  volume  of  water,  destroy  the  ford,  render  tlie  adja- 
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cent  lands  more  liable  to  overflow,  and  greatly  to  alter  the 
natural  flow  and  condition  of  the  stream.  This  would  of 
itself  entitle  the  plaintiff's  in  error  to  compensation. 

"Although,  as  will  be  seen  in  a  subsequent  section,  there  are 
a  few  cases  which  apply  to  the  damming  back  of  water,  the 
rule  that  to  entitle  one  riparian  owner  to  complain  of  acts  of 
another  he  must  show  that  he  has  been  injured,  those  de- 
cisions are  not  only  against  the  weight  of  authority,  but  also 
are  unsupported  by  principle.  Any  swelling  of  the  stream 
over  the  line  is  in  invasion  of  the  rights  of  the  upper  owner, 
who  has  a  right  to  the  stream  in  its  natural  condition,  which 
he  may  protect,  not  only  for  present  needs,  but  for  possible 
future  ones.  It  constitutes  a  direct  trespass  upon  his  property 
which  he  may  seek  the  aid  of  the  courts  to  redress,  and  he  is 
not  bound  to  show  that  he  is  specially  injured  to  maintain 
the  action.  The  right  of  the  upper  owner  is  strengthened 
if  injury  is  done  to  him,  as  by  the  flooding  of  a  building,  or 

of  a  mining  claim,  or  of  a  ford As  a  general  rule, 

a  riparian  proprietor  is  restricted  in  the  management  of  his 
property  by  the  maxim,  'Sic  utere  tuo  ut  alienum  non 
laedas, '  and  he  cannot  take  the  initiative  and  construct  a 
dam  on  a  stream  that  will  cause  the  water  to  overflow  and 
injure  the  land  of  his  neighbor,  that  may  lie  opposite  or 
above  his  own  premises,  either  when  the  water  is  at  its  usual 
height  or  in  an  ordinary  freshet;  or  that  so  obstructs  its  flow 
as  to  prevent  the  land  of  the  other  riparian  proprietor  from 
being  properly  drained.  The  maxim  of  the  common  law  that 
the  owner  of  the  soil  has  absolute  dominion  over  it  above  and 
below  the  surface,  and  that  damage  caused  to  others  by  his 
rightful  command  over  his  own  soil  is  '*'^**  damnum  abs(]ue 
injuria,  has  no  application  to  such  a  case.  Tiirowing  the 
water  back  on  the  upper  land  is  a  nuisance  in  and  of  itself, 
of  which  tlie  upper  owner  may  complain  whenever  he  desires 
to  do  so,  whether  it  is  a  direct  injury  to  him  or  not.  lie  has 
a  right  to  have  his  land  free  from  the  water  and  he  can 
can  object  to  its  presence  whenever  he  chooses;  and  the 
lower  owner  has  no  right  in  the  premises":  2  Farnham  on 
Waters  and  Water  Rights,  sec.  547. 

Nor  do  we  find  anything  in  the  case  of  Mumpower  v.  City 
of  Bristol,  90  Va.  151,  44  Am.  St.  Rep.  902,  17  S.  E.  853, 
which  militates  against  this  view  of  the  law.  In  that  case 
it  was  held  that  ' '  the  owner  of  a  dam  cannot  enjoin  the  owner 
of  a  dam  above  from  damming  backwater  for  operating  his  ma- 
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ehinery,  althoujjfh  such  use  at  times  keeps  back  the  water  to 
the  extent  of  depriving  the  lower  owner  of  water."  The  facts 
in  that  case  and  the  law  applicable  to  them  bear  no  analogy 
to  the  subject  now  under  consideration. 

It  further  appears  that,  anticipating  the  objection  success- 
fully urged  before  the  circuit  court  by  the  town  of  Harrison- 
burg, plaintiffs  in  error  entered  into  a  verbal  agreement  that 
the  "compensation  to  be  received  for  the  said  water  power, 
whether  the  same  should  be  granted  by  the  owners  or  taken 
and  appropriated  against  their  consent,  should  be  distributed 
among  those  owning  the  premises  in  the  proportion  of  one- 
half  to  Mrs.  Walker  and  one-fourth  each  to  Rankin  and 
Mrs.  Burke";  and  on  the  25th  of  January,  1905,  while  this 
proceeding  was  pending  before  the  circuit  court,  they  executed 
a  deed,  inter  se,  by  which  they  bound  themselves  to  carry 
into  effect  this  verbal  agreement.  When,  in  answer  to  the 
objection  urged  by  the  town  of  Harrisonburg,  that  no  one  of 
plaintiffs  in  error  "separately  possesses,  or  that  all  or  any 
two  of  them  jointly  possess,  a  water  power  to  be  damaged  or 
compensated  for  as  such,"  this  agreement  was  offered  in 
evidence,  objection  was  made  ^^^  to  the  verbal  agreement  on 
the  ground  that  it  was  void  under  the  statute  of  frauds,  and 
to  the  deed,  that  it  could  not  take  effect  because  it  undertook 
to  change  the  title  to  the  property  in  dispute  pendente  lite. 

If  the  statute  of  frauds  applies,  it  must  be  because  it  is  a 
contract  for  the  sale  of  real  estate,  or  for  the  lease  thereof  for 
more  than  a  year.  There  is  no  other  provision  of  the  statute 
of  frauds  w^hich  can  have  any  bearing  upon  it.  If  the  parol 
agreement  must  be  held  to  be  void  upon  that  ground — that  is, 
as  being  a  contract  for  the  sale  of  real  estate — it  would  seem 
to  be  conclusive  of  the  first  question  considered — that  is  to 
say,  that  an  interest  in  real  estate  belonging  to  plaintiffs  in 
error  was  being  taken  for  the  use  of  defendant  in  •  error. 
But  assuming — and  there  is  nothing  to  the  contrary — that 
that  parol  agreement  was  fairly  entered  into  between  the 
parties,  it  was  mutually  binding  upon  them,  and  it  was  proper 
for  them  to  execute  the  deed  which  carried  it  into  effect. 

But  however  that  may  be,  there  is  another  view  of  the  case 
which  seems  to  be  conclusive.  It  is  not  denied  by  defendant 
in  error  that  plaintiffs  in  error  in  severalty  own  parcels  of 
real  estate  which,  if  united  in  one  ownership,  or  if  held  as 
cotenants,  would  constitute  an  entirety  of  much  value.  The 
contention  is,  that  "there  is  no  developed  or  existing  water 
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power  in  the  distance  mentioned  in  said  report  through  which 
the  eddy  water  of  the  proposed  dam  of  applicant  will  extend, 
and  no  such  power  can,  under  the  physical  conditions  exist- 
ing?, be  created  or  developed  without  the  construction  of  a 
dam  across  the  river,  and  neither  the  said  three  persons  nor 
any  two  of  them  as  cotenants,  nor  any  one  of  them  in  severalty, 
own  or  owned  both  banks  of  the  river,  or  land  on  both 
banks,  in  the  distance  measured  by  said  eddy  water,  nor  do 
th('>-  or  any  two  of  them  as  cotenants,  or  any  one  of  them 
severally,  own  the  right  to  abut  a  dam  on  both  banks  of  the 
river  at  any  place  within  the  said  distance."  They  owned, 
however,  in  severalty,  rights  as  abutting  owners  upon  the  river, 
which  if  held  as  cotenants,  ®*^^  or  if  brought  under  the  con- 
trol of  a  single  owner,  constitute  a  valuable  property  right. 
If  that  be  so,  it  is  plain  that  the  right  to  constitute  them- 
selves cotenants  (as  they  unquestionably  had  a  lawful  right 
to  do  before  the  interference  with  that  right  on  tlie  part  of 
the  town  of  Ilarri.sonburg),  would  be  made  valuable  by  which 
interests  held  in  severalty,  and  which  existing  in  severalty 
are  valueless  according  to  the  argument  of  the  town  of  Har- 
risonburg, is  of  itself  a  thing  of  value;  and  that  right  is 
destroyed  if  the  town  of  Ilarri.sonburg  be  allowed  to  come 
in  and  condemn  the  share  of  one  or  of  two  as  completely  as 
though  the  whole  had  been  taken. 

And  again,  it  cannot  be  denied  that  if  the  town  of  Harrison- 
burg can  ac(juire  the  rights  now  held  by  plaintiffs  in  error, 
it  will  have  obtained  property  of  very  considerable  value. 
Can  it  be  that  it  can  come  in  and  by  force  of  the  right  of 
eminent  domain  take  without  compensation  the  several  parts 
constituting  a  valuable  entirety?  The  sum  of  the  parts 
is  e([m\\  to  the  whole,  in  law  and  in  logic,  and  if  the  entirety 
be  of  value,  the  parts  which  constitute  the  entirety  must  poten- 
tially be  of  an  equal  value. 

Water  privileges  and  water  power  can  now  be  put  to  uses 
not  dreamed  of  in  the  past.  By  the  genenition  of  clt'clricity 
power  can  be  transmitted  to  a  distance,  no  absolute  limit  to 
which  has  yet  been  fixed,  and  thus  Ix'comes  subservient  to  all 
the  uses  to  which,  in  the  marvelous  growth  of  modern  indus- 
try, force  in  its  varied  manifestations  of  heat,  light  and  motion 
is  applied.  Water  jxnver,  therefore,  so  far  from  being  \ei>n 
valuable  than  heretofore.  ac<|uires  an  additional  value  as  the 
possibilities  of  the  generation  and  traTismission  of  force  by 
means  of  electricity  arc  t'roiii  day  to  day  disclosed,  and  the 
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ecarts  should  be  careful  not  to  introduce  or  to  sanction  reline- 
ments,  by  which  the  value  of  those  rights  to  riparian  owners 
may  be  diminished  or  impaired. 

Having  reached  the  conclusion  that  plaintiffs  in  error  were 
•^•^^  entitled  to  recover  damages,  we  think  the  evidence  suffi- 
cient to  justify  the  amount  awarded  them  in  paragraph  10  of 
the  report,  and  that  the  judgment  of  the  circuit  court  should 
be  reversed- 


The  Permanent  Flooding  of  Land  by  the  erection  of  artificial  obstruc- 
tions in  a  natural  watercourse  amounts  to  a  taking  of  the  land,  within 
the  meaning  of  the  constitutional  provision  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation:  See  the 
notes  to  Vanderlip  v.  Grand  Eapids,  16  Am.  St.  Eep.  611;  Sheehy  v, 
Kansas  City  Cable  Ey.  Co.,  4  Am.  St.  Eep.  404;  and  the  sub- 
sonnont  cases  of  In  re  Minnetonka  Lake  Improvement,  56  Minn. 
513,  45  Am.  St.  Eep.  494;  Yazoo  etc.  E.  E.  Co.  v.  Davis,  73  Miss.  678, 
55  Am.  St.  Eep.  562.  If  a  municipal  corporation  enlarges  a  pier 
supporting  one  of  its  bridges  to  enable  it  to  bear  the  additional 
weight  of  a  sewer,  and  thereby  diverts  the  current  of  a  stream  so  as 
to  overflow  and  destroy  private  property  and  undermine  the  support 
of  a  house  standing  thereon,  there  is  such  a  taking  as  demands  com- 
pensation: Barron  v.  Memphis,  113  Tenn.  89,  106  Am.  St.  Eep.  810. 


DONABLE'S  ADMINISTRATOR  v.  TOWN  OF  HARRI- 
SONBURG. 
[104  Va.  533,  52  S.  E.  174.] 

A  MUNICIPAL  CORPORATION  is  Restricted  to  Its  Corporate 

Limits,  as  a  general  rule,  in  the  exercise  of  its  powers,     (p.  1058.) 

A  MUNICIPAL  CORPORATION  in  Operating  a  Rock  Quarry 
Beyond  Its  Corporate  Limits  is  Performing  an  Act  Ultra  Vires,  though 
its  j)urpose  is  to  procure  stone  necessary  for  use  on  its  public  streets, 
(p.  1059.) 

MUNICIPAL  CORPORATIONS,  Liability  of  for  Injuries  Due 
to  Ultra  Vires  Acts. — A  municipal  corporation  is  not  liable  for  neg- 
ligence in  the  doing  of  an  ultra  vires  act.     (p.  1060.) 

Sipe  &  Harris,  Charles  A.  Hammer  and  D.  0.  Dechert,  for 
the  plaintiff  in  error. 

T.  N.  Haas,  for  the  defendant  in  error. 

•^^  CARDWELL,  J.  This  is  an  action  on  the  case  against 
the  town  of  Harrisonburg,  ^^*  to  recover  damages  for  the 
death   of   plaintiff's   intestate,    caused   by   an   explosion   of 
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dynamite  at  a  rock  quarry  operated  by  the  defendant  outside 
of  its  corporate  limits,  at  which  quarry  the  decedent  was 
employed  as  a  laborer. 

The  defendant  demurred  to  the  declaration  upon  the  ground 
that  the  operation  of  a  rock  quarry  by  the  defendant  out- 
side of  its  corporate  limits  was  an  ultra  vires  undertaking, 
and,  therefore,  the  defendant  was  not  responsible  in  damages 
for  the  injuries  to  the  decedent,  which  demurrer  was  sus- 
^nined,  and  to  that  judgment  of  the  circuit  court  this  writ 
of  error  was  awarded. 

It  is  sought  to  distinguish  tliis  case  from  that  of  Duncan 
V.  City  of  Lynchburg,  decided  by  this  court  February  8,  1900, 
and  reported  in  2  Va.  Dec.  700,  34  S.  E.  964,  48  L.  R.  A.  331, 
by  the  fact  alleged,  that  the  stone  gotten  out  by  the  decedent 
and  others  was  to  be  for  use  on  the  streets  of  the  defendant 
town,  whereby  this  getting  eut  of  the  stone  was  a  mere  inci- 
dent of  the  work  in  which  the  town  was  engaged  in  the  repair 
and  maintenance  of  its  streets — a  work  not  only  authorized 
but  imposed  upon  the  town  as  a  duty  by  its  charter.  In 
other  words,  that  the  work  in  progress  being  primarily  the 
repair  and  maintenance  of  the  streets  of  the  town,  which 
is  not  only  within  the  powers  of  the  town  but  one  of  its 
absolute  duties,  and  one  of  the  considerations  for  the  grant- 
ing of  its  charter,  for  the  failure  in  the  performance  of 
which  duty  the  town  is  liable  to  respond  in  damages  to  any 
person  injured  in  consequence  of  such  failure,  it  is  within 
the  discretion  of  the  town  council,  so  long  as  the  means 
adopted  by  it  are  such  as  to  meet  the  requirement  that  the 
streets  shall  be  kept  in  proper  and  safe  condition  for  travel, 
to  determine  w-hat  means  of  repair  and  maintenance  shall 
be  used. 

If  that  proposition  could  be  maintained,  a  municipality 
might  engage  in  limitless  undertakings  not  authorized  by  its 
^•*^'  charter  in  express  words,  or  necessarily  and  fairly  im- 
plied in  or  incidental  to  the  powers  expressly  granted,  the 
result  of  which  would  be  to  exi)txse  the  resources  of  the 
nnuiicjpality   to   constant   danger   of   exlianstiou. 

The  following  statement  of  the  law  by  Dillon,  in  his  work 
on  IMunicipal  ('orporations,  section  89,  has  been  often  quoted 
with  approval  1)\-  this  court,  vi/. :  "It  is  a  general  and  un- 
disputiMl  proposition  of  law  tliat  a  nninicipal  corporation 
possesses  and  can  exercise  the  following  powers  and  no  others: 
1.  Those  granted  in  express  words j  2.  Those  necessarily  or 
Am.  St.  Jtep.,   Vol.   113— G7 
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fairly  implied  in  or  incidental  to  the  powers  expressly  granted  ; 
3.  Those  essential  to  the  declared  objects  and  purposes  of 
the  corporation,  not  simply  convenient  but  indispensable.  Any 
fair,  reasonable  doubt  concerning  the  existence  of  the  power  is 
resolved  by  the  courts  against  the  corporation  and  the  power 
is  denied":  City  of  Winchester  v.  Redmond,  93  Va.  711,  57 
Am.  St.  Rep.  822,  25  S.  E.  1001;  Wallace  v.  City  of  Rich- 
mond, 94  Va.  217,  26  S.  E.  586,  36  L.  R.  A.  554 ;  Lynchburg 
Ry.  Co.  v.  Dameron,  95  Va.  545,  28  S.  E.  951;  Duncan  v. 
Lynchburg,  2  Va.  Dec.  700,  34  S.  E.  964,  48  L.  R.  A.  331. 

It  is  equally  well-settled  law  that  a  municipal  corporation 
is,  as  a  general  rule,  restricted  to  its  corporate  limits  in  the 
exercise  of  its  corporate  powers :  Duncan  v.  Lynchburg,  2 
Va.  Dec.  700,  34  S.  E.  964,  48  L.  R.  A.  331;  Becker  v. 
City  of  LaCrosse,  99  Wis.  414,  67  Am.  St.  Rep.  874,  75 
N.  W.  84,  40  L.  R.  A.  829;  Mayor  of  Detroit  v.  Park  Commrs., 
44  Mich.  602,  7  N.  W.  180 ;  Tiedeman  on  Municipal  Corpora- 
tions, sec.  62 ;  2  Dillon  on  Municipal  Corporations,  sec.  565. 

In  Duncan  v.  Lynchburg,  2  Va.  Dec.  700,  34  S.  E.  964, 
48  L.  R.  A.  331,  the  city  of  Lynchburg  was  operating  a 
rock  quarry  outside  of  the  city  limits,  in  the  course  of  which 
a  nuisance  was  created,  and  suit  was  brought  to  recover 
damages  of  the  city  by  reason  of  the  nuisance ;  but  it  was 
held  that  the  operation  of  the  rock  quarry  was  ultra  vires, 
and  therefore  the  city  was  not  liable  in  damages,  the  grounds 
upon  which  the  undertaking  was  held  to  be  ultra  vires  being: 
1.  ^'^^  Because  neither  the  charter  nor  the  general  law  gave 
the  city  authority  to  operate  a  rock  quarry;  and  2.  Because 
the  operation  of  the  quarry  was  carried  on  outside  of  the 
corporate  limits. 

The  general  law  was  the  same  at  the  time  of  the  accident  out 
of  which  the  suit  arises  as  it  was  when  the  case  of  Duncan  v. 
City  of  Lynchburg,  2  Va.  Dec.  700,  34  S.  E.  964,  48  L.  R. 
A.  311,  arose,  and  the  charter  of  Harrisonburg  grants  no 
power  to  operate  a  rock  quarry,  either  within  or  without  the 
town,  unless  it  arises  by  implication  out  of  the  powers  granted 
to  keep  its  streets  in  order,  to  provide  workhouses  and  houses 
of  correction  and  reformation,  and  to  establish  and  operate 
a  sewer  system,  waterworks,  gas-works,  electric  lights  works, 
etc.,  all  of  which  powers  were  conferred  upon  the  city  of 
Lynchburg  by  its  charter;  so  that  the  principle  of  law  applied 
in  the  case  of  Duncan  v.  Lynchburg,  2  Va.  Dec.  700,  34  S.  E. 
964,  48  L.  R.  A.  311,  is  clearly  applicable  to  this  case. 
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In  the  former  caso.  speaking  with  reference  to  the  opinion 
expressed  by  Judge  Dillon,  that  for  some  purposes,  such  as 
for  the  establishment  of  a  pe.sthouse  or  eemetery,  a  municipal 
corporation  may  acquire  land  outside  of  its  territorial  bound- 
aries, the  opinion  by  Buchanan,  J.,  says:  "If  this  be  true, 
it  must  be  because  the  lands  are  indispensably  necessary  to 
enable  it  to  protect  the  health  and  well-being  of  its  people"; 
and  further:  "It  might  be  convenient  for  a  municipal  cor- 
poration to  own  and  operate  a  rock  quarry,  but  it  is  mani- 
festly not  indispensably  necessary  that  it  should  do  so  in 
order  that  it  may  accomplish  the  objects  of  its  creation." 

The  case  of  Becker  v.  City  of  LaCrosse,  99  Wis.  414 ,  67 
Am.  St.  Rep.  874,  75  N.  W.  84,  40  L.  R.  A.  829,  is  an 
authority  in  point  here,  not  only  for  the  proposition  that  a 
municipal  corporation  is  not  liable  in  damages  for  an  ultra 
vires  act,  but  also  for  the  proposition  that  an  undertaking 
carried  on  by  a  municipality  outside  of  its  limits  is,  in  the 
absence  of  express  authority,  ultra  vires :  See,  also,  Cavanagh 
V.  City  of  Boston,  139  jMass.  926,  52  Am.  Rep.  716,  1  N.  E. 
834,  and  Albany  z.  CuneliflF.  2  N.  Y.  165. 

'^^'^  Authorities  are  cited  by  the  plaintiff  for  the  proposition 
that  private  corporations  are  liable  for  damages  prising  out  of 
a  tort,  though  the  act  in  which  the  tort  was  committed 
be  ultra  vires,  but  they  have  no  application  here.  While 
the  poM'ers  of  a  private  corporation  are  bestowed  and 
limited  by  charter,  they  act  for  themselves,  in  their  own 
right,  and  in  the  pursuit  of  gain.  On  the  other  hand,  munic- 
ipal corporations  exercise  delegated  powers  and  act  through 
their  officials  as  a  local  agency  for  the  exercise  of  govern- 
mental functions.  With  reference  to  the  liability  of  munic- 
ipal corporations  for  damages  arising  out  of  the  negligence 
of  its  agents.  Judge  Dillon  says:  "To  create  such  a  liability 
it  is  fundamentally  necessary  that  the  act  done  which  is  in- 
jurious to  others  must  be  within  the  scope  of  the  corporate 
powers,  as  prescribed  by  charter  or  positive  enactment  (the 
extent  of  which  powers  all  persons  are  bound,  at  tluMr  peril,  to 
know)  ;  in  other  words,  it  must  not  be  ultra  vires  in  tlie 
sense  that  it  is  not  within  the  po\v<'r  or  authority  of  the 
corporation  to  act  in  reference  to  it  under  any  circumstances." 

The  argument  of  the  learned  counsel  for  the  plaintiff  in 
this  case  that  "to  hold  that  although  it  is  one  of  the  im- 
perative, unescapable  duties  of  the  town  to  keep  its  streets 
in  repair,  yet  all  the  work  and  transactions  incidental  thereto 
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must  be  wholly  performed  within  the  corporate  limits  of  the 
town,  would  be  to  impose  most  unfortunate  limitations  upon 
the  town,"  might  be  much  more  properly  addrassed  to  the 
law-making  power  of  the  state  than  to  the  courts.  It  might 
be  convenient,  and  even  profitable,  for  the  defendant  to 
operate  a  rock  quarry  outside  its  corporate  limits,  in  order 
to  obtain  material  suitable  for  repairing  and  keeping  in  order 
its  streets,  but  without  legislative  authority  it  has  no  power 
to  do  so,  and  clearly  no  such  power  is  in  express  words  con- 
ferred in  its  charter,  nor  necessarily  or  fairly  implied  in 
or  incidental  to  the  powers  expressly  granted. 

'^^^  It  follows  that  the  defendant  was  not  liable  in  damages 
for  the  death  of  the  plaintiff's  intestate,  that  the  demurrer 
was  properly  sustained  by  the  trial  court,  and  that  the  judg- 
ment must  be  affirmed. 


A  City  May  do  Business  Outside  Its  Boundaries  so  far  as  is  reason- 
ably necessary  to  carry  out  the  express  powers  granted  to  it.  Thus, 
a  city  having  express  authority  to  improve  its  streets  and  to  pur- 
chase such  real  estate  as  is  reasonably  necessary  or  convenient  for 
the  city's  use,  has  power  to  purchase  real  estate  outside  its  corporate 
limits  convenient  for  use  in  obtaining  a  supply  of  crushed  rock  to  be 
used  upon  the  city  streets:  Schneider  v.  Menasha,  118  Wis.  298,  99 
Am.  St.  Eep.  956,  and  see  the  cases  cited  in  the  cross-reference  note 
thereto.  As  to  the  authority  of  a  city  to  construct  a  bridge  outside 
the  city  limits,  see  Manning  v.  Devils  Lake,  13  N.  Dak.  47, 


AILSTOCK  V.  MOORE  LIME  COMPANY. 

[104  Va.  565,  52  S.  E.  213.] 

THE  MALICIOUS  PROSECUTION  Before  a  Court  Having  No 
Jurisdiction  of  an  attachment,  without  reasonable  or  proper  cause, 
renders  the  plaintiff  liable  to  the  defendant  for  any  damages  result- 
ing to  him  from  the  levy  of  the  writ.      (p.  1065.) 

Harvey  &  Nelson  and  De  Witt  V.  Lemon,  for  the  plaintiff 
in  error. 

Benjamin  Iladen,  for  the  defendant  in  error. 

^^  CARDWELL,  J.  This  is  an  action  on  the  case,  brought 
by  plaintiff  in  error,  J.  T,  Ailstock,  to  recover  of  the  defendant 
in  error,  the  Moore  Lime  Company,  damages  for  malicious 
prosecution  of  a  civil  suit. 
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The  aeclaration  alleges  that  the  ]\Ioore  Lime  Company 
"went  ^^^  and  appeared  before  one  W.  R.  Carper,  then  and 
there  being  one  of  the  justices  of  the  peace  in  and  for 
the  said  county  of  Botetourt,  and  then  and  there  before 
said  justice  falsely  and  maliciously,  and  without  any  probable 
or  reasonable  cause  Avhatever,  caused  and  procured  the  said 
justice  to  issue  and  grant  it  a  writ  of  attachment  against 
the  said  plaintiff  and  in  favor  of  the  said  Moore  Lime  Com- 
pany, as  plaintiff  therein,  in  the  words  and  figures  following, 
to  wit: 
"Virginia: 

Botetourt  county,  to  wit: 
"To  R.  L.  Rudersill,  deputy  sheriff  of  said  county: 

"Whereas  the  jMoore  Lime  Company  have  this  day  made 
before  me,  W.  R.  Carper,  a  justice  of  said  count}^  a  complaint 
on  oath  that  they  verily  believe  that  they  have  a  just  claim 
against  J.  T.  Ailstock  for  the  sum  of  one  hundred  and  thirty- 
six  dollars  and  ninety-eight  cents  ($136.98)  for  debt  due 
them  for  open  store  account  (account  here.with  attached),  and 
that  the  said  Moore  Lime  Company  lias  present  cause  of 
action  therefor,  and  furthermore,  to  the  best  of  affiant's 
belief,  that  the  said  J.  T.  Ailstock  has  or  will  have  in  the 
hands  of  W.  G.  IMatthews  estate  sufficient  to  satisfy  the  claim 
of  the  said  ]Moore  Lime  Company. 

"These  are  therefore  in  the  name  of  the  commonwealth  to 
command  you  to  attach  the  estate  of  the  said  J.  T.  Ailstock 
now  in  the  hands  of  the  said  W.  D.  ]\[atthews  for  the  amount 
of  the  said  claim,  and  make  return  thereof  at  Eagle  Rock, 
Virginia,  in  the  said  county,  on  September  9,  19():},  at  10 
o'clock  A.  M.,  before  me  or  such  other  justice  of  said  com- 
pany as  may  be  tiiere  to  try  this  attachment,  showing  the 
day  and  manner  of  executing  the  same. 

"Given  under  my  hand  this  thirty-first  day  of  August, 
1903. 

"W.  R.  CARPER,  J.  P. 

"And  the  said  defendant  afterward,  to  wit,  on  the  same 
'^**''  day  of  the  said  writ  of  attachment,  delivered  the  same 
to  R.  L,  Rudersill,  a  deputy  sheriff  of  said  county,  and  then 
and  there  maliciously,  and  without  any  reasonable  or  prob- 
able cause  whatsoever,  caused  and  procured  the  said  deputy 
sheriff'  to  execute  the  said  attachment  on  W.  G.  Matthews,  in 
whose  hands  was  a  large  sum  of  money,  to  wit.  two  hundred 
and  fifty  dollars  owing  to  the  said  plaintiff;  that  by  reason 
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of  the  execution  of  this  writ  of  attachment  the  said  W.  G. 
Matthews  refused  to  pay  to  the  said  plaintiff  the  whole  or  any 
part  of  the  amount  owing  to  him ;  that  afterward,  to  wit,  on 
the  twelfth  day  of  September,  1903,  the  attachment  pro- 
ceedings M'ere  dismissed  and  abandoned  by  the  said  defend- 
ant." Then  follows  the  allegation  that  by  the  wrongful  and 
unlawful  suing  out  and  execution  of  said  writ  of  attachment 
the  plaintiff  was  damaged,  etc. 

To  this  declaration  the  Moore  Lime  Company  demurred, 
which  demurrer  was  sustained,  and  to  that  judgment  this 
writ  of  error  was  awarded. 

The  sole  question  involved  in  the  demurrer  necessary  to  be 
considered  here  is,  "if  an  attachment  be  sued  out  from  a  court 
without  jurisdiction,  maliciously  and  without  any  reasonable 
or  probable  cause  whatsoever,  and  damage  results  from  the 
levy  of  the  said  attachment,  can  the  malicious  suing  out  and 
levy  of  the  said  attachment  be  made  the  basis  for  an  action  for 
damages?" 

This  precise  question  has  never  been  before  this  court,  so 
far  as  we  have  been  able  to  find  from  the  reported  cases,  and 
the  authorities  elsewhere  seem  hopelessly  divided;  though  it 
seems  to  us  that  the  best  reasoned  cases  maintain  the  proposi- 
tion that  the  action  will  lie. 

It  is  clear  from  the  declaration  that  the  justice  who  issued 
the  attachment  complained  of  was  whoUy  without  jurisdiction. 
In  the  first  place,  the  amount  sued  for  ($136.98)  was  in 
excess  of  his  jurisdiction,  and  his  warrant  sets  out  no  ground 
upon  which  to  issue  an  attachment. 

By  section  2961  of  the  code  it  is  provided  that  a  justice 
''^  may  issue  an  attachment  against  a  debtor  removing  his 
effects  out  of  the  state;  and  by  section  2962,  that  he  may 
issue  an  attachment  against  a  tenant  removing  his  effects 
from  the  leased  premises.  But  neither  of  these  grounds  for  the 
attachment  appears  in  the  justice's  warrant  in  this  case.  It 
merely  shows  that  the  debt  sued  for  was  due  and  owing 
and  was  an  open  store  account  for  one  hundred  and  thirty- 
six  dollars  and  ninety-eight  cents,  which  is  in  excess  of  a 
justice's  jurisdiction,  the  limitation  of  the  jurisdiction  of  a 
jiustice  in  such  cases  being  one  hundred  dollars:  Va.  Code 
1904,  sec.  2939. 

"It  has  been  considered,"  says  Chitty  in  his  work  on  Plead- 
ing, volume  1,  page  204,  "that  when  civil  proceedings,  in 
an  inferior  court  having  no  jurisdiction  over  the  debt,  are 
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adopted  by  a  party  with  an  express  malicious  intent,  though 
there  be  a  demand  recoverable  elsewhere,  an  action  on  the 
case  may  be  supported";  and  on  page  149  of  the  same  volume, 
citing  a  number  of  authorities,  the  same  author  says:  "If  the 
proceeding  be  malicious  and  unfounded,  though  it  were  in- 
stituted in  a  court  having  no  jurisdiction,  case  may  be  sup- 
ported, or  trespass." 

In  a  note  by  Hare  &  Wallace,  1  Am.  Lead.  Cas.  260,  it  is 
said:  "An  action  lies  also  for  maliciously  holding  to  bail, 
or  maliciously  attaching  property,  under  the  process  of  a  court 
which  has  no  jurisdiction.  And  it  lies  for  maliciously  suing 
out  an  attachment,  and  attaching  the  plaintiff's  property, 
where  nothing  is  due  or  for  more  than  is  due.  It  lies  also 
for  maliciously  suing  out  a  domestic  attachment,  where  either 
there  is  nothing  due  or  the  party  has  not  rendered  himself 
legally  liable  to  such  process."  Among  the  many  authorities  in 
support  of  the  text  is  the  case  of  Goslin  v.  Wilcock,  2  Wils. 
302.  which  has  been  cited  with  approval  in  the  cases  which  we 
will  hereafter  refer  to,  and  in  many  others. 

In  Boon  v.  Maul,  3  N.  J.  L.  862,  where  it  was  held  that 
suit  lies  for  maliciously  attaching  property  by  writ  from  a 
court  without  jurisdiction,  the  opinion  says:  "The  counsel  for 
the  defendant  below,  the  plaintiff  in  this  court,  now  insist  that 
^*^  the  declaration  is  defective,  inasmuch  as  it  does  not  con- 
tain an  averment  that  the  defendant  knew  that  the  common 
pleas  of  Phihidelphia  had  not  jurisdiction  of  the  cause.  In 
the  case  of  Goslin  v,  Wilcock,  2  Wils.  302,  which  case  very 
much  resembles  the  present,  in  point  of  principle,  this  aver- 
ment was  not  considered  essential.  It  appears  to  me  that 
if  a  man  maliciously  makes  use  of  the  process  of  law,  with 
an  intention  to  vex  and  distress  another,  that  he  does  it  at 
his  peril;  he  must  see  to  the  legality  of  the  proceedings." 

The  supreme  court  of  Oliio  has  uniformly  held  to  the 
same  doctrine:  See  Fortman  v.  Rottier,  8  Ohio  St.  548,  70 
Am.  Dec.  606,  and  Newark  Coal  Co.  v.  Upson,  40  Ohio  St. 
17.  In  the  last-named  case  the  opinion  says:  "It  may  now 
be  considered  the  approved  doctrine  that  an  action  for  the 
malicious  prosecution  of  a  civil  suit  may  be  maintained  when- 
ever, by  virtue  of  any  order  or  writ  issued  in  the  malicious 
suit,  the  defendant  in  that  suit  has  been  deprived  of  his 
personal  liberty,  or  of  the  possession,  use  or  enjoyment  of 
property  of  value." 
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In  Ilays  v.  Younglove,  7  B.  Mon.  545,  it  was  held  that  where 
a  proceeding  was  malicious  and  unfounded,  though  instituted 
before  a  court  having  no  jurisdiction,  either  trespass  or  case 
may  be  maintained. 

To  the  same  effect  is  Brand  v.  Hinchman,  68  Mich.  590, 
13  Am.  St.  Rep.  362,  36  N.  W.  664,  where  it  was  held— citing 
a  number  of  authorities — that  the  action  would  lie,  even 
where  there  had  been  no  arrest  or  seizure  of  property. 

In  Morris  v.  Scott,  2  Wend.  281,  34  Am.  Dec.  236.  the  su- 
preme court  of  New  York  held  that  "An  action  on  the  case 
for  a  malicious  prosecution  lies  against  a  party  who  falsely 
and  maliciously  prosecutes  another,  although  the  court  in 
which  such  prosecution  was  had  was  utterly  destitute  of  juris- 
diction in  the  matter";  and  that  all  that  was  necessary  to 
maintain  such  an  action  was  the  malice  and  falsehood  of  the 
prosecution. 

In  Kerr  v.  Mount,  28  N.  Y.  659,  a  case  very  similar  to  the 
one  under  consideration,  the  opinion  by  Denio,  C.  J.,  says : 
57»  "The  process  being  void,  the  party  who  set  it  in  motion, 
and  all  persons  aiding  and  assisting  him,  were  prima  facie 
trespassers.  If,  though  void  as  respects  the  party,  it  were 
yet  regular  and  apparently  valid  on  its  face,  it  might  pro- 
tect the  officer  against  an  action,  on  the  principle  of  Savacool 
V.  Boughton,  5  Wend.  170,  21  Am.  Dec.  181,  but  this 
protection,  being  extended  to  the  officer  upon  motives  of 
policy,  would  not  at  all  aid  the  party.  Acts  which  the  officer 
might  justify  would  be  trespasses  against  the  party.  There 
is  no  principle  with  which  I  am  acquainted  which  can  shield 
the  defendant  from  the  damages  which  the  plaintiff  has  sus- 
tained by  his  wrongful  act  in  causing  this  property  to  be 
seized  under  a  void  warrant  of  attachment." 

In  Antcliff  v.  June,  81  Mich.  477,  21  Am.  St.  Rep.  533, 
45  N.  W.  1019,  10  L.  R.  A.  621,  also  similar  in  many  respects 
to  the  case  we  have  under  consideration,  after  showing  that 
"latterly  the  American  authorities  are  tending  strongly  and 
increasing  rapidly  in  favor  of  the  maintenance  of  a  suit  for 
malicious  prosecution  where  no  property  is  seized  and  the 
person  is  not  molested,"  and  that  the  exact  point  had  not 
been  passed  on  by  that  court  before,  the  opinion  says:  "I 
am  satisfied,  however,  that  if  the  wrong  and  injury  is  done  by 
a  malicious  suit,  it  is  immaterial,  upon  principle,  whether 
the  court  had  jurisdiction  or  not  to  entertain  such  suit.  For 
every  malicious  wrong  there  is  certainly  in  this  day  and  age 


Nov.  1905.]         AiLSTocK  v.  Moore  Lime  Co.  1065 

a  remedy;  and,  under  our  liberal  system  of  pleading  in  this 
state,  a  plain  and  clear  statement  of  the  facts  constituting 
the  wrong  is  sufTicient,  and  it  is  but  little  matter,  in  actions 
of  trespass  on  the  case,  what  the  action  is  named  or  called." 
In  Michigan  there  is  a  similar  statute  to  section  2901  of  our 
code,  which  provides  that  an  action  of  trcspjjss  on  the  case 
may  be  maintained  where  an  action  for  tres[)ass  would  lie. 

The  line  of  authorities  from  which  we  have  made  the  fore- 
going citations  maintain  that  it  is  as  much  a  wrong  to  dis- 
turb one's  property  or  peace,  or  to  injure  his  rei)utation  and 
credit  by  the  prosecution,  maliciously,  of  a  civil  suit,  as  it 
is  to  prosecute  **''  one  maliciously  and  without  probable 
cause,  by  which  the  person  is  wronged,  going  upon  the  com- 
mon-law principle  that  for  every  injury  there  is  a  remedy, 
and  to  deny  remedy  in  such  case  would  violate  this  whole- 
some principle.  They  maintain  that  when  the  plaintiff  sets 
the  law  in  motion  he  is  the  cause,  if  it  be  done  groundlessly 
and  maliciously,  of  the  defendant's  damage,  and  that  while 
a  void  process  of  law  upon  which  one's  propert^^  is  seized, 
or  he  is  deprived  of  his  liberty,  might,  upon  motives  of  public 
policy,  be  sufficient  to  protect  the  officer  executing  the  process, 
it  would  not  at  all  aid  the  party  who  began  and  carried  on  the 
action  with  malice  and  without  probable  cause. 

There  is  unquestionably  a  strong  array  of  authority  for  the 
opposite  view,  but,  as  we  have  remarked,  the  question  has 
never  been  determined  in  this  state,  and  we  are,  therefore,  at 
liberty  to  adopt  the  view  that  we  think  is  founded  on  the 
better  rea.son,  and  that  view  is  in  accordance  with  that  taken 
in  the  authorities  we  have  cited  and  as  expressed  pointedly 
by  Pennington,  J.,  in  Boon  v.  Maul.  3  N.  J.  L.  862.  viz. :  That 
if  one  maliciously  makes  use  of  the  process  of  law,  with 
an  intention  to  vex  and  distress  another,  he  does  it  at  his 
peril.  lie  must  see  to  the  legality  of  the  pro<-(MMlings.  This 
is  the  gravamen  of  the  charge  made  in  the  declaration  in 
this  case,  and  we  are  of  opinion  that  the  denuirrer  thereto 
should  have  been  overruled. 

The  judgment  of  the  circuit  court  will,  therefore,  be  re- 
versed and  annulled,  the  denuirrer  overruled,  and  the  cause 
remanded  for  a  trial  upon  its  merits. 


Actions  for  Wrongful  •r  Malicious  Attachments  are  discussed  in  the 
monographic  notes  to  Burton  v.  Knapp,  81  Am.  Dec.  467-480:  Tiadale 
V.  Major,  68  Am.  St.  liep.  266-280;  McCormiek  Harvesting  etc.  Co. 
V.   Wiilan,  93  Am.  iSt.  Kep.  4o3-ilio. 
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ONEY  V.  WEST  BUENA  VISTA  LAND  COMPANY. 

[104  Va.  580,  52  S.  E.  343.] 

EASEMENT  of  and  for  a  Bridge,  When  Impaired. — If  a  plat 
is  made  and  recorded  showing  streets  and  alleys  and  a  bridge  con- 
necting the  lots  with  an  adjacent  city  or  town,  and  lots  arc  sold  with 
reference  to  such  plat,  the  law  implies  a  grant  of  the  bridge  as  an 
easement  to  the  property  conveyed,     (p.  1069.) 

EASEMENT,  Duty  to  Repair. — The  grantor  or  dedicator  of 
an  easement  is  generally  under  no  obligation  to  make  repairs.  This 
duty  rests  on  those  who  use  the  easement,  who,  if  they  fail  to  keep 
it  in  proper  condition  for  the  uses  for  which  it  was  granted  or  dedi- 
cated, must  suffer  the  resulting  inconveniences,     (pp.  1069,  1070.) 

EASEMENT,  Abandonment  by  Failure  to  Keep  in  Repair. — If 
the  persons  entitled  to  use  an  easement  fail  for  an  unreasonable  time 
to  keep  it  in  repair,  this  may  amount  to  an  abandonment,     (p,  1070.) 

EASEMENT  of  and  for  a  Bridge,  Wlien  not  Abandoned. 
Though  persons  entitled  to  the  use  of  a  bridge  as  an  easement  for  the 
purpose  of  passing  to  and  from  their  lands  suffer  it  to  become  use- 
less except  for  foot-passengers,  yet  if  the  structure,  biiilt  mainly  of 
iron  and  steel,  is  well  preserved  except  as  to  flooring,  and  such  per- 
sons continue  to  use  the  bridge,  and  insist  on  their  right  to  use  it, 
and  to  repair  and  restore  it  to  a  condition  which  will  render  it  use- 
ful and  safe  for  the  purposes  for  which  it  was  built,  tiey  cannot  be 
held  to  have  abandoned  their  easement  therein,     (p.  1070.) 

EASEMENT  of  and  for  a  Bridge,  Conditions  on  Which  will 
be  Enforced. — Before  a  permanent  injunction  will  issue  to  prevent 
the  constructor  of  a  bridge  from  tearing  down  or  removing  it  on  the 
ground  that  he  has  granted  the  complainants  an  easement  to  use  such 
bridge  in  going  to  and  from  their  lands,  such  persons  should  be  re- 
quired to  repair  the  bridge  and  restore  it,  within  a  reasonable  time, 
to  such  condition  as  will  render  it  safe  and  useful  for  the  purposes 
for  which  it  was  constructed,  and  if  they  fail  to  do  so,  they  may  be 
regarded  as  having  abandoned  their  easement,  and  the  defendant  in 
the  suit  is  entitled  to  make  such  use  of  the  materials  aa  he  may  see 
fit.     (p.  1071.) 

Hugh  A.  White,  for  the  appellants. 

E.  M.  Pendleton  and  D.  E.  Moore,  for  the  appellees. 

^^^  CARDWELL,  J.  During  what  is  now  commonly  spoken 
of  as  the  "boom"  period,  the  West  Buena  Vista  Land  Com- 
pany, the  owner  of  a  tract  of  several  hundred  acres  of  land  ly- 
ing just  across  North  river,  from,  and  west  of,  Buena  Vista,  a 
town  then  rapidly  growing  in  population,  and  which  afterward 
became  a  city,  desiring  to  enhance  the  value  of  its  property 
and  make  sale  of  its  land  in  town  lots  for  building  purposes, 
etc.,  laid  the  same  off  into  lots,  blocks,  streets,  alleys,  parka 
and  other  public  places,  and  on  the  twenty-third  day  of  Sep- 
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tember,  1890,  placed  a  map  or  plat  of  said  land,  so  divided, 
upon  record  in  the  clerk's  office  of  the  county  court  of  Rock- 
bridge county  according  to  law.  The  idea  of  the  West  Buena 
Vista  Land  Company  seems  to  have  been  to  make  its  land 
across  the  river  from  Buena  Vista  practically  a  part  of  that 
town,  and  to  that  end  determined  to  build  a  bridge  across  the 
river  connecting  the  prospective  town  of  West  Buena  Vista 
with  Buena  Vista,  and  this  bridge  across  North  river  was 
.shown  on  the  map  or  plat,  made  and  recorded  as  stated.  The 
streets  of  West  Buena  Vista  were  to  be  connected  continuously 
witli  the  streets  of  Buena  Vista  by  this  bridge,  and  Lexing- 
ton and  Moore  streets,  appearing  on  the  map  of  West  Buena 
Vista,  and  which  converge  together  at  the  west  end  of  the 
bridge,  form  wdth  the  bridge  a  continuation  of  Twentieth 
street  in  Buena  Vista  at  th«  east  end  of  the  bridge. 

'^^^  After  recording  the  map  showing  the  streets  and  bridge, 
the  West  Buena  Vista  Land  Company  proceeded  to  make  sale 
of  its  lots,  villa  sites,  etc.,  and  among  other  sales,  it  sold  to 
J.  L.  Oney  and  his  associates  a  mill,  residence  and  outbuild- 
ings shown  on  said  map  and  known  as  "Moore's  Mill,"  on 
March  20,  1891.  at  the  price  of  six  thousand  dollars,  a  "boom" 
price  according  to  the  evidence  in  this  record,  and  about  twice 
as  much  as  the  property  would  have  brought  but  for  the  map 
of  West  Buena  Vista  showing  the  bridge  across  North  river. 

This  bridge,  contemplated  and  contracted  for  in  1890,  was 
well  under  way  in  construction  when  Oney  and  his  associates 
bought  the  mill  property,  which  was  connected  by  open  and 
convenient  streets  and  alleys  with  the  bridge,  and  within  a 
few  yards  of  its  west  end  and  was  subsequently  completed, 
extending  not  only  across  the  river,  but  also  over  the  railroad 
tracks  of  the  Furnace  company,  the  Chesapeake  and  Ohio, 
and  the  Norfolk  and  Western  Railway  Companies,  and  termi- 
nated in  Sycamore  (20th)  street  in  Buena  Vista,  with  the 
consent  of  the  several  companies,  but  the  completion  of  the 
bridge  was  in  accordance  with  the  representations  of  the  com- 
pany in  effecting  sales  of  its  lands. 

By  the  bridge,  "Moore's  ^Mill"  was  brought  within  one-half 
mile  of  the  business  center  of  Buena  Vista,  while  without  it 
the  divstance  was  about  two  miles  around  by  the  county 
road  and  bridge  below.  It  is  admitted  that  fhis  bridge  was 
built  as  a  passway  "for  the  owners  of  the  West  Buena 
Vista  Company,"  and,  after  its  completion,  the  public  were 
permitted  to  use  it,  and  it  was  used  for  both  horse  and  foot^ 
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pa-s-songers  by  those  desiring  to  use  it;  and  for  a  long  time, 
while  the  county  bridge  below  was  down,  it  was  the  only 
thoroughfare  into  Buena  Vista  from  the  western  portion  of 
the  county ;  but  there  has  never  been  any  other  acceptance  of 
it  as  a  highway  by  the  county  of  Rockbridge  or  the  city 
of  Buena  Vista. 

After  many  years  of  service  to  the  public,  but  especially  to 
the  persons  who  had  bought  land  of  the  West  Buena  Vista 
'***^  Company,  and  the  owners  of  "Moore's  Mill"  in  par- 
ticular, the  bridge  became  in  need  of  repairs  and  unsafe,  the 
flooring  thereon  having  decayed,  and  by  reason  of  a  complaint 
from  the  railroad  companies  the  flooring  over  the  railroads 
was  removed  so  as  to  avoid  any  danger  to  their  traffic.  This 
being  the  condition  of  the  bridge,  in  order  to  continue  it  as  a 
footway,  the  owners  of  "Moore's  Mill"  and  others  took  up 
a  subscription  among  the  public  and  raised  a  fund  with 
which  a  stairway  was  built  from  the  ground  up  to  the  floor 
of  the  bridge  at  the  point  from  which  the  flooring  had  been 
removed  back  to  the  end  of  the  bridge  over  the  railroad 
tracks,  whereby  the  bridge  Avas  made  a  passageway  for  pedes- 
trians over  North  river,  and  has  been  used  as  such  since. 
In  May,  1904,  while  the  bridge  was  being  used  in  the  way 
just  stated,  particularly  by  the  residents  on  the  West  Buena 
Vista  side  of  the  river,  the  West  Buena  Vista  company, 
having  disposed  of  all  of  its  other  property,  made  sale  of 
this  bridge  with  the  view  of  dividing  the  proceeds  of  sale 
among  the  stockholders  of  the  company,  and  the  purchaser 
thereof  began  to  tear  it  down;  whereupon  J.  L.  Oney  and 
Ella  B.  Agner,  who  had  become  the  sole  owners  of  "Moore's 
Mill,"  filed  their  bill  in  this  cause  and  obtained  a  temporary 
injunction  restraining  the  West  Buena  Vista  company  and 
all  others  from  removing  the  said  bridge,  or  interfering  with 
its  use  by  the  public. 

In  their  bill  the  complainants  set  out  the  origin  of  the 
bridge,  its  use,  etc.,  as  hereinbefore  stated,  and  charge  that 
they  and  others  similarly  situated  bought  their  property  in 
West  Buena  Vista  in  good  faith  on  the  existence  of  the 
bridge  as  a  most  valuable  easement  to  their  property;  that 
the  removal  of  it  would  inflict  a  serious  and  irreparable  in- 
jury to  the  complainants  by  reason  of  the  fact  that  they 
would  then  be  without  access  to  Buena  Vista  save  around 
by  the  old  county  bridge,  a  distance  of  two  miles;  that  the 
West  Buena  Vista  company  is  insolvent;  and  that  complain- 
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ants  desire  to  repair  and  keep  in  repair  the  said  bridge  as 
an  indispensable  and  valuable  easement  to  tlieir  property,  etc. 

^***  By  its  answer  the  West  Buena  Vista  company  admits 
that  the  map  or  plat  exhibited  with  the  bill  was  made  and 
recorded  in  accordance  with  what  is  known  as  the  "Plat 
Act"  (Acts  1887-88,  pp.  553,  554)  ;  that  the  bridge  was  used 
by  everyone  who  desired  to  use  it,  and  that  it  was  offered  to 
the  county  and  city  as  a  public  bridge;  does  not  deny  that 
complainants  bought  with  reference  to  the  bridge,  and  would 
not  have  paid  more  than  one-half  as  much  for  their  prop- 
erty without  the  bridge  or  bought  it  at  all.  While  the  an- 
swer denies  that  the  company  sold  with  reference  to  the 
map,  the  deeds  it  made  to  Oney  and  his  associates  for  "Moore's 
Mill"  show  that  it  was  referred  to,  and  the  proof  is  uncon- 
tradicted that  the  bridge  was  urged  as  the  inducement  to  the 
purchases  of  the  company's  property. 

Upon  the  hearing  of  the  cause  on  the  bill  and  answer  and 
the  proofs  submitted  on  behalf  of  the  respective  parties,  the 
circuit  court  dissolved  the  temporary  injunction  theretofore 
awarded  the  complainants,  and  dismissed  their  bill ;  whereupon 
they  obtained  this  appeal. 

While  there  was,  unmistakably^,  an  offer  of  appellee  to 
dedicate  the  bridge  in  question  to  both  the  county  of  Rock- 
bridge and  the  city  of  Buena  Vista  as  a  part  of  a  public 
highway,  it  is  not  claimed — at  least  it  is  not  shown — that  it 
was  in  any  manner  accepted  by  either;  but  it  is  equally  as 
certain  from  the  facts  proved  that  it  was  not  only  the  pur- 
pose of  appellee  to  dedicate  the  bridge  to  the  public  use, 
and  that  the  bridge  was  urged  as  an  inducement  to  appel- 
lants and  others  to  purchase  the  company's  lands,  and  that 
it  was  one  of  the  most  important,  if  not  the  principal,  in 
ducement  to  them  to  buy.  It  is  true  that  neither  tiie  bridge 
nor  any  part  of  it  was  conveyed  in  the  deed  to  appellants 
or  to  any  other  purchasers  of  the  company's  lands,  but  the 
map  showing  the  bridge  was  not  only  recorded  as  provided 
in  the  "Plat  Act,"  supra,  but  was  referred  to  in  the  deeds 
nuide  to  appellants  and  others;  thereiore.  the  law  implies 
a  grant  of  the  bridge  as  an  easement  to  the  property  con- 
veyed. But  the  rule  is  that  the  grantor  or  dedicator  of  an 
"**^  easement  is  generally  under  no  obligation  to  make  re- 
pairs, and  that  this  duty  rests  upon  those  who  use  the  ease- 
ment, and  if  they  fail  to  keep  it  in  proper  condition  for  the 
uses  for  which  it  was  granted  or  dedicated,  they  must  suffer 
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the  resulting  inconveniences.  This  rule  is  changed  only  where 
there  is  a  special  agreement  or  prescriptive  right  to  the 
contrary:  14  Cyc.  1209;  2  Minor's  Institutes,  19;  2  Tucker's 
Commentaries,  7 ;  9  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  80. 

There  is  nothing  in  this  record  to  take  the  case  out  of  the 
control  of  the  general  rule,  so  that  while  appellants  and  others 
similarly  situated  acquired  by  their  purchase  of  lands  from 
appellees  a  right  in  this  bridge  as  an  easement  incident  to 
their  property,  the  burden  rests  upon  them  to  keep  it  in 
proper  condition  for  the  uses  for  which  it  was  constructed; 
and  a  failure  to  do  this  for  an  unreasonable  length  of  time 
would  amount  to  an  abandonment  of  the  easement,  as  an 
abandonment  will  be  presumed  where  the  owner  of  the  right 
does,  or  permits  to  be  done,  any  act  inconsistent  with  the 
future  enjoyment  of  the  right :  10  Am.  &  Eng.  Ency.  of  Law, 
435 ;  Buntin  v.  City  of  Danville,  93  Va.  200,  24  S.  E.  830 ;  City 
of  Norfolk  V.  Nottingham,  96  Va.  34,  30  S.  E.  444;  Scott 
V.  Moore,  98  Va.  668,  81  Am.  St.  Rep.  749,  37  S.  E.  342. 
Nonuser  of  an  easement,  however,  unaccompanied  by  proof 
of  an  intention  to  abandon  it,  is  not  suflScient ;  the  evidence 
must  be  clear  that  there  was  the  intention  to  abandon : 
See  the  authorities  just  cited. 

While  the  evidence  shows  that  the  bridge,  since  the  flooring 
was  taken  up  over  the  railroad  tracks,  is  absolutely  useless 
except  for  foot-passengers,  it  also  shows  that  the  structure, 
built  mainly  of  iron  and  steel,  is,  with  the  exception  of  the 
flooring,  well  preserved,  and  the  materials  therein  perfectly 
sound.  Therefore,  it  cannot  be  said  that  it  has  become  entirely 
useless,  as  appellee  contends,  as  an  easement  to  the  property 
oi  appellants.  Nor  can  it  be  said,  under  the  circumstances, 
that  it  has  been  abandoned  by  the  appellants.  On  the  con- 
trary, appellants  have  been  all  along  and  are  now  using  the 
bridge  ******  and  insist  upon  their  right  to  repair  and  restore 
it  to  a  condition  that  will  render  it  safe  and  useful  for  the 
purposes  for  which  it  was  built  and  used  for  many  years  after 
its  construction.  It  would,  we  think,  be  manifestly  unjust  to 
permit  appellee,  after  having  used  this  bridge  as  an  induce- 
ment to  appellants  and  others  to  buy  its  property,  and  per- 
mitted its  use  as  stated,  to  remove  it  and  thereby  deprive 
these  purchasers  of  a  valuable  and  indispensable  easement 
to  their  proJ)ert}^ 

But  we  are  further  of  opinion  that  to  entitle  appellants  to 
<i  continuing  right  or  interest  in  this  bridge  as  an  easement 
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they  should  be  required  to  restore  it,  within  a  reasonal)le  time, 
to  such  condition  as  will  render  it  safe  and  useful  for  the  pur- 
poses for  which  it  was  constructed,  and  that  if  this  is  not  done 
they  should  be  regarded  as  having  abandoned  the  easement,  in 
which  event  appellant  will  be  entitled  to  make  such  disposition 
of  the  materials  in  the  structure  as  it  may  see  fit :  13  Cyc.  490 ; 
Boiling  V.  Town  of  Petersburg,  3  Rand.  563;  Harrison  v. 
Parker,  6  East,  154. 

Therefore,  the  decree  appealed  from  will  be  reversed,  tlie 
temporary  injunction  awarded  in  the  cause  reinstated,  and  the 
cause  remanded  to  the  circuit  court  with  directions  to  put  ap- 
pellants upon  the  terms  that  unless  they  repair,  or  cause  to 
be  repaired,  the  said  bridge,  putting  it  in  a  good  and  safe  con- 
dition for  the  uses  for  which  it  was  constructed  and  formerly 
used,  within  a  reasonable  time  to  be  fixed  by  the  said  court  in 
its  decree,  the  injunction  will  stand  dissolved  and  their  bill 
dismissed. 


It  is  the  Tiight  and  Duty  of  the  Grantee  of  a  Private  Way  to  keep 
it  in  repair:  See  the  monographic  notes  to  Dudgeon  v.  Bronson,  95 
Am.  St.  Kep.  :J28;  Bakeman  v.  Talbot,  88  Am.  Dec.  281. 

One  Entilled  to  an  Easement  May  Abandon  ami  extinguish  it  by  acts 
in  pais:  Scott  v.  Moore,  98  Va.  G(i8,  81  Am.  St.  Rep.  749;  Jesse  French 
Piano  etc.  Co.  v.  Forbes,  129  Ala.  471,  87  Am.  St.  .Eep.  71. 


FOREMAN  V.   GERIMAN  ALLIANCE   INSURANCE   AS- 
ISOCIATION. 

[104  Va.  G94,  52  S.  E.  337.] 

INSURANCE,  Receipt  for  Premium,  When  Does  not  Bind  the 
Insurer. —  It  a  receipt  tor  a  prctiiiuni  is  gi\on  by  a  i)orsoii  wiio  is  the 
agent  both  ot  the  insurer  and  the  a.s.sured,  who  in  giving  tiie  receipt 
was  not  acting  as  the  agent  of  the  insurer,  but  gave  it  tor  premiums 
paid  or  advanced  for  a  building  and  loan  assoeifititui  on  policies  iu 
which  it  was  interested,  such  receij)t  is  not  admissible  agiiinst  the 
insurer,      (p.   1073.) 

INSURANCE,  Forfeiture,  Estoppel  to  Urge. — Any  acts,  dec- 
larations, or  course  of  dealing  by  an  insurer,  with  kuowknlge  of  facts 
constituting  a  breach  of  a  condition  in  a  policy,  loading  the  person 
insured  honestly  to  think  by  conforming  thereto  a  forfeiture  of  his 
policy  will  not  be  incurred,  followed  by  due  conformity  on  his  part, 
estops  the  insurer  from  insisting  on  the  forfeiture,      (p.  1074.) 

INSURANCE,  Knowledge  of  Agent,  When  not  Imputed  to  the 
Insurer. — If  one  who  is  agent  of  the  insurer  knows  of  the  breach  of 
a  condition  in  a  policy,  but  acquires  such  knowledge  when  acting  in 
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the  business  of  another  principal,  such  knowledge  is  not  imputed  to 
the  insurer  unless  shown  to  have  been  in  the  agent's  mind  when  act- 
ing for  the  latter,     (p.  1074.) 

INSURANCE,  Forfeiture,  When  not  Waived  by  Knowledge  of 
a  Breach  of  Condition. — The  knowledge  by  an  insurer  of  a  breach 
of  condition  forfeiting  a  policy  does  not  amount  to  a  waiver.  There 
must  exist,  in  addition,  some  positive  act  of  confirmation  upon  which, 
in  connection  with  the  knowledge,  a  waiver  may  be  predicated,  and 
by  force  of  which  the  broken  contract  may  be  said  to  be  revived, 
(p.  1075.) 

Robert  W.  Matlett,  for  the  plaintiff  in  error. 

White,  Tunstall  &  Thorn,  for  the  defendant  in  error. 

«*^  BUCHANAN,  J.  This  was  an  action  of  assumpsit  in- 
stituted against  the  German  Alliance  Insurance  Association 
on  a  fire  insurance  policy  by  C.  B.  Foreman,  for  the  benefit 
of  the  Prudential  Building  and  Loan  Association. 

The  defense  of  the  insurance  company  was  that  the  prem- 
ises, after  the  policy  had  been  issued,  became  and  remained 
vacant,  in  violation  of  that  condition  of  the  policy  which  de- 
clared that  the  entire  policy  shall  be  void  if  the  building 
therein  described  be  or  become  Vacant  or  unoccupied  for  ten 
days. 

The  plaintiff  admitted  such  vacancy,  but  claimed  that  the 
forfeiture  resulting  therefrom  had  been  waived  by  the  in- 
surance company.  Upon  the  trial  of  the  cause,  the  defend- 
ant, without  introducing  any  evidence,  demurred  to  the  plain- 
tiff's evidence.  The  court  sustained  the  demurrer,  and  gave 
judgment  for  the  defendant.  To  that  judgment  this  writ 
of  error  was  awarded. 

®®®  It  appears  that  the  policy,  which  was  for  one  year,  was 
issued  on  or  about  the  8th  of  ^Vfay,  1902,  through  Albert  ]\Ior- 
ris  &  Co.,  the  general  agents  of  the  insurance  company  in  the 
city  of  Norfolk.  A  like  policy  had  been  taken  out  by  the  in- 
sured for  the  previous  year,  but  upon  his  informing  the  build- 
ing and  loan  association,  which  had  a  mortgage  upon  the 
property,  that  he  cOuld  not  pay  the  premium  upon  a  policy  for 
another  year,  that  association  took  out  the  policy  sued  on  in  his 
name,  with  a  provision  that  the  loss,  if  any,  should  be  payable 
to  the  building  and  loan  association  as  its  interest  might 
appear.  Albert  Morris  &  Co.  were  also  agents  in  that  city  for 
the  Prudential  Building  and  Loan  Association,  and  were  au- 
thorized to  pay  the  premiums  on  policies  of  insurance  in 
which  it  was  interested,  \\iien  such  premiums  fell  due  and 
were  not  paid,  and  could  not  be  collected  by  them  from  the 
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insured.  The  premium  on  the  poliey  sued  on  not  having 
been  paid  by  the  insured,  Albert  Morris  &  Co.  paid  it  to  the 
insurance  company  on  the  5th  of  June. 

On  the  5th  of  July  the  insured  vacated  the  premises,  and 
between  that  time  and  the  10th  of  that  month  gave  the  key  of 
the  house  to  Albert  Morris  &  Co.,  as  the  agents  of  the  Pru- 
dential Building  and  Loan  Association,  informing  them  that 
he  could  not  keep  up  the  payments  due  the  building  and  loan 
association  on  its  loan  secured  upon  the  property.  Albert 
Morris  &  Co.,  about  two  weeks  after  that,  notified  him  that  if 
he  did  not  pay  the  premium  they  would  have  to  collect  it  from 
the  building  and  loan  association.  The  insured  did  not  pay 
them,  nor  did  he  know  at  that  time  that  they  had  paid  the 
premium  to  the  insurance  company  under  their  agreement 
vriih  the  building  and  loan  association.  Between  that  time 
and  the  following  October,  that  association  settled  with  or 
repaid  Albert  ^lorris  &  Co.  the  amount  which  they  had  ad- 
vanced in  paying  the  premium  on  the  policy. 

^^"^  In  November  of  that  year,  the  buildings  on  the  premises 
were  destroyed  by  fire.  When  the  insurance  company  was 
notified  of  the  loss,  it  at  once  denied  its  liability  on  the  ground 
that  the  vacancy  clause  in  the  policy  had  been  violated. 

During  the  trial  the  plaintiff  offered  to  read  to  the  .jury 
a  receipt  dated  in  October.  1902,  given  to  the  building  and 
loan  association  by  Albert  Morris  &  Co.,  for  eighty-three 
dollars,  the  aggregate  amount  of  the  premiums  on  eight  in- 
surance policies,  one  of  which  was  the  premium  on  the  pol- 
icy sued  on.  The  receipt  was  objected  to  on  the  ground 
that  it  did  not  purport  to  have  been  given  by  Albert  Morris 
&  Co.  as  agents  of  the  insurance  company.  The  court  sus- 
tained the  objection  and  refused  to  allow  the  receipt  to  be 
read  in  evidence.  That  action  of  the  court  is  assigned  as 
error. 

The  receipt  not  only  did  not  show  upon  its  face  that  it  was 
given  by  Albert  Morris  &  Co.  as  the  agents  of  the  insurance 
company,  but  it  appeared  from  the  evidence  of  Albert  Morris, 
who  executed  the  receipt  for  his  firm  and  proved  their  signa- 
ture thereto,  that  the  receipt  was  given  by  his  firm  not  as  the 
agents  of  the  insurance  company,  but  for  insurance  pre- 
miums which  they  had  paid  or  advanced  for  the  building  and 
loan  association  under  its  agreement  with  them,  on  policies  in 
which  it  was  interested.  This  being  so.  the  court  was  clearly 
right  in  not  admitting  the  receipt  in  evidence. 
Am.  St.  Rep.,  Vol.  113—68 
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The  next  question  to  be  determined  is,  Has  the  plaintiff 
shown  that  the  forfeiture  was  waived? 

It  is  well  settled  that  any  acts,  declarations  or  course  of 
dealing  by  an  insurance  company,  with  knowledge  of  facts  con- 
stituting a  breach  of  a  condition  in  the  policy,  leading  the 
party  insured  honestly  to  think  that  by  conforming  thereto  a 
forfeiture  of  his  policy  will  not  be  incurred,  followed  by  due 
conformity  on  his  part,  will  estop  the  insurance  company 
from  insisting  upon  the  forfeiture,  though  it  might  be  claimed 
under  the  express  letter  of  the  policy :  Georgia  Home  Ins.  Co. 
V.  Kinnier's  Admx.,  28  Gratt.  88;  Morotock  Ins.  Co.  v. 
Pankey,  91  Va.  ^^  259,  21  S.  E.  487;  Virginia  Fire  etc. 
Ins.  Co.  V.  Richmond  Mica  Co.,  102  Va.  429,  102  Am.  St.  Rep. 
846,  46  S.  E.  463,  and  cases  there  cited;  Insurance  Co.  v. 
Eggleston,  96  U.  S.  572,  24  L.  ed.  841. 

Applying  that  principle  to  the  facts  of  this  case,  it  is  mani- 
fest, we  think,  that  the  plaintiff  in  error  has  failed  to  show 
that  the  insurance  company  has  waived  or  estopped  itself 
from  relying  upon  the  forfeiture  set  up  as  a  defense.  The 
premium  was  paid  on  June  5th,  and  the  building  did  not 
become  vacant  until  July  5th,  and  there  is  no  evidence  that 
the  insurance  company  knew  that  it  became  vacant  before 
the  fire  occurred. 

It  is  argued  that  its  agent,  Albert  Morris  &  Co.,  knew  that 
it  was  vacant,  and  that  their  knowledge  was  notice  to  the  in- 
surance company.  It  is  true  that  Albert  Morris  &  Co.  did 
know  it,  but  that  knowledge  was  acquired  by  them  as  agents 
of  the  building  and  loan  association,  and  not  while  attend- 
ing to  the  affairs  of  the  insurance  company.  Knowledge  ac- 
quired in  that  manner,  in  order  to  be  binding  upon  the  in- 
surance company,  would  have  to  be  present  in  the  agent's 
mind  at  the  time  he  did  the  act  which  it  is  claimed  constituted 
the  waiver,  and  the  burden  is  on  the  party  relying  upon  the 
waiver  to  prove  this.  That  such  knowledge  was  in  the  agent's 
mind  may  be  shown  by  circumstances  as  well  as  by  direct 
evidence :  JMorrison  v.  Bausemer,  32  Gratt.  225 ;  Johnson 's 
Exr.  V.  National  Ex.  Bank,  33  Gratt.  473;  2  Minor's  In- 
stitutes, 4th  ed.,  980;  1  Joyce  on  Insurance,  sec.  544;  Mechem 
on  Agency,  sec.  721;  Martin  v.  South  Salem  L.  Co.,  94  Va. 
28,  26  S.  E.  591. 

But  even  if  the  knowledge  of  Albert  Morris  &  Co.  was  the 
knowledge  of  the  insurance  company,  it  did  no  act  afterward 
to  the  prejudice  of  the  insured,  or  the  beneficiary  in  the  pol- 
icy, or  which  can  be  held  to  have  been  a  waiver  of  the  for- 
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feitiire.  If  the  insured,  when  called  upon  by  Albert  IMorris 
&  Co.  to  pay  the  amount  of  the  premium  two  weeks  after 
the  house  had  been  vacated,  had  paid  that  sum  to  them  as 
premium  on  the  policy,  believinpr  that  they  were  collecting  it 
as  the  agents  of  the  insurance  ^^^  company,  then  he  might 
have  had  the  right  to  rely  upon  that  as  a  waiver  of  the  for- 
feiture; but  he  did  not  pay  it.  or  pay  any  attention  to  their 
refjuest.  Neither  did  the  insurance  company,  or  its  agents, 
Albert  Morris  &  Co.,  do  any  act  or  make  any  declaration  or 
pursue  any  course  of  conduct  which  gave  the  building  and 
loan  association  the  right  to  believe  that  the  forfeiture  was 
or  would  be  waived.  The  evidence  clearly  shows  that  when 
that  association  paid  Albert  Morris  &  Co.  the  amount  of 
the  premium,  it  paid  it  not  as  a  premium  due  the  insur- 
ance company,  but  as  a  debt  due  from  it  to  Albert  Morris 
&  Co.  as  its  own  agents,  for  money  advanced  by  them  to  pay 
the  premium  before  the  building  had  become  vacant  or  the 
forfeiture  had  been  incurred. 

IMere  knowledge  by  the  insurance  company  of  the  existence 
of  the  breach  of  the  contract  does  not  of  itself  amount  to  a 
waiver  or  an  estoppel.  There  must  exist,  in  addition  to  a 
knowledge  of  the  breach,  some  positive  act  of  confinnation 
upon  which  in  connection  with  the  knowledge  a  waiver  may 
be  predicated,  and  by  force  of  which  the  broken  contract  may 
be  said  to  he  revived:  Richards  on  Insurance,  sees.  78,  79;  2 
May  on  Insurance,  sec.  507 ;  Vance  on  Insurance,  p.  374 ;  Gib- 
son E.  Co.  V.  Liverpool  etc.  Ins.  Co.,  159  N.  Y.  418,  54  N.  E. 
23. 

Having  reached  the  conclusion  that  the  acts  and  conduct  of 
the  agents  of  tlie  insurance  company,  conceding  that  they 
were  binding  upon  it,  were  not  sufficient  to  e-stablish  a  waiver 
of  the  forfeiture,  or  to  estop  the  insurance  company  from  set- 
ting it  up  as  a  defense,  it  will  be  unnecessary  to  consider  the 
effect  of  that  provision  in  the  policy  wliifh  declares  tliat  no 
officer,  agent,  or  representative  of  the  company  shall  have  the 
power  or  be  deemed  or  held  to  have  waived  any  condition  of 
the  policy  unless  such  waiver  shall  be  written  upon  or  attached 
to  it. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment 
of  the  court  of  law  and  cliancery,  and  that  it  must  be  affirmed. 


The  Waiver  of  Conditions  and  Forfeitures  in  insurance  policies  hj 
agents  of  the  insurer  is  the  suliject  of  a  recent  monographic  note  to 
Johnson  v.  Aetna  Ins.  Co.,  1U7   Ga.  99-149. 
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SELDEN'S  EXECUTOR  v.  KENNEDY. 

[104  Va.  82C,  52  S.  E.  635.] 

THE  GRANT  OF  LETTERS  of  Administration  on  the  Estate 
of  a  Live  Man,  as  if  he  were  dead,  is  void.     (p.  1077.) 

LETTERS  OF  ADMINISTRATION  on  the  Estates  of  Ab- 
sentees.— A  statute  providing  for  the  taking  of  an  absentee's  prop- 
erty and  administering  on  it  when  he  is  alive,  without  his  knowl- 
edge or  consent,  and  in  a  proceeding  to  which  he  is  not  a  party  and 
of  which  he  has  no  notice,  is  in  violation  of  his  rights  under  the 
fourteenth  amendment,     (p.  1079.) 

THE  LACHES  Which  will  Defeat  the  Assertion  of  a  Right 
must  be  such  as  to  afford  a  reasonable  presumption  of  satisfaction  or 
of  an  abandonment  of  the  claim,  or  such  as  to  prevent  a  proper  de- 
fense by  reason  of  the  death  of  parties,  loss  of  evidence,  or  other- 
wise,    (p.  1079.) 

LACHES  in  Suing  for  a  Legacy,  When  not  Fatal. — When  one's 
estate  has  been  administered  upon  as  if  he  were  dead,  because  of  his 
absence  from  the  state  unheard  of  for  more  than  seven  years,  and  a 
legacy  due  him  has  been  paid  to  his  administrator,  a  suit  brought 
by  him  to  recover  such  legacy  some  fifteen  years  after  becoming  en- 
titled thereto  is  not  barred  by  laches,  when  the  party  whose  duty  it 
was  to  pay  the  legacy  survives,  no  evidence  has  been  lost  by  death, 
no  records  have  been  destroyed  or  papers  lost,  no  uncertainty  exists 
as  to  the  amount  due,  and  no  presumption  of  payment,     (p.  1080.) 

Loyall  &  Taylor,  for  the  appellant. 

Burroughs  &  Brother,  for  the  appellee. 

«27  BUCHANAN,  J.  This  suit  was  instituted  by  C.  E. 
Kennedy  against  C.  W.  Grandy,  surviving  executor  of  Dr. 
"William  Selden,  deceased,  to  recover  a  legacy. 

It  appears  that  Dr.  Selden,  by  his  last  will  and  testament, 
which  was  probated  in  November,  1887,  bequeathed  to 
Charles  H.  Kennedy  the  sum  of  one  thousand  dollars.  Ken- 
nedy died  before  the  testator,  leaving  three  children,  who 
under  section  2523  of  the  Code  were  entitled  to  the  legacy. 
The  executors  paid  to  two  of  the  children  their  portion  of 
the  legacy.  Upon  the  seventh  day  of  January,  1896,  the 
corporation  court  of  the  city  of  Norfolk,  upon  proof  that 
C.  E.  Kennedy,  the  other  child,  had  been  a  resident  of  this 
state  and  had  since  gone  from  and  had  not  returned  to  the 
state,  more  than  seven  years  prior  to  that  date,  adjudged, 
ordered  and  decreed  that  he  was  and  should  be  presumed 
to  be  dead,  as  declared  by  section  3373  of  the  code,  and  ap- 
pointed T.  D.  Kennedy,  his  brother,  administrator  of  his 
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estate.  A  few  days  after  his  appointment  he  collected  his 
brother's  share  of  the  legacy  from  the  appellant  as  surviv- 
ing executor  of  Dr.  Selden, 

In  1904  C.  E.  Kennedy,  who  had  been  absent  from  the 
state  for  many  years,  made  a  demand  upon  the  surviving 
executor  for  his  share  of  the  legacy;  and  upon  his  refusal 
to  pay  the  same  this  suit  was  instituted,  and  upon  a  hear- 
ing of  the  cause  a  decree  was  rendered  against  him  for  the 
sum  demanded.     From  that  decree  this  appeal  was  taken. 

The  first  assignment  of  error  is  that  the  payment  made  by 
the  appellant  to  T.  D.  Kennedy,  as  administrator  of  the  es- 
tate of  the  appellee,  was  a  valid  payment,  and  that  the 
trial  court  erred  in  not  so  deciding. 

®^*  In  order  to  sustain  this  contention,  it  will  be  necessary 
to  hold  that  section  3373  of  the  code,  when  considered  in 
connection  with  section  2659,  which  provides  for  the  grant- 
ing of  letters  of  administration  when  a  person  is  d«ad,  au- 
thorizes the  appointment  of  an  administrator  of  the  estate 
of  the  appellee,  under  the  facts  disclosed  by  the  record ;  and 
if  it  does,  that  it  is  not  in  conflict  with  that  portion  of 
the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  which  ordains  that  no  state  shall  "deprive  any  per- 
son of  life,  liberty  or  property  without  due  process  of  law." 

Section  3373  is  as  follows:  "If  any  person,  who  shall  have 
resided  in  this  state,  go  from  and  do  not  return  to  the 
state  for  seven  years  successively,  he  shall  be  presumed  to 
be  dead  in  any  case  wherein  his  death  shall  come  in  ques- 
tion, unless  proof  be  made  that  he  was  alive  within  that 
time." 

It  may  well  be  doubted  whether  the  legislature  intended 
by  that  section  to  authorize  the  courts  to  grant  letters  of 
administration  upon  the  estate  of  a  person  who  was  once  a 
resident  of  the  state  and  had  been  absent  therefrom  for 
more  than  seven  years,  irrespective  of  death.  But  if  it  be 
conceded  that  such  was  its  intention,  is  not  the  statute  in 
plain  violation  of  the  due  process  of  law  clause  of  the 
fourteenth  amendment? 

It  is  conceded,  and  if  it  were  not  it  is  well  settled,  that 
the  grant  of  letters  of  administration  on  the  estate  of  a  live 
man,  as  if  he  were  dead,  is  absolutely  void. 

In  the  case  of  Scott  v.  McXeal,  154  U.  S.  34,  14  Sup.  Ct. 
Rep.  1108,  38  L.  ed.  896.  the  question  of  the  validity  of  such 
letters  of  administration  was  fully  discussed,  the  author- 
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ities,  English  and  American,  cited,  and  the  conclusion 
reached  that  a  court  of  probate,  in  the  exercise  of  its  juris- 
diction over  the  probate  of  wills  and  the  administration  of 
estates  of  deceased  persons,  had  no  jurisdiction  to  appoint 
an  administrator  of  a  living  person,  and  that  the  appoint- 
ment of  an  administrator,  after  public  notice  to  the  next  of 
kin,  creditors  and  the  like  of  the  estate  of  a  living  person, 
who  had  been  absent  from  the  state  more  than  seven 
^^^  years,  was  in  violation  of  the  due  process  of  law  clause 
of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States.  And  there  are  general  expressions  in  that 
opinion  which  would  seem  to  indicate  that  a  state  was  ab- 
solutely without  power  to  provide  by  special  proceeding  for 
the  administration  and  care  of  the  property  of  an  absentee, 
and  to  confer  jurisdiction  on  its  courts  to  do  so,  irrespective 
of  the  fact  of  death. 

But  in  the  recent  case  of  Cunnius  etc.  v.  Reading  School 
Dist.,  198  U.  S.  458,  25  Sup.  Ct.  Rep.  721,  49  L.  ed.  1125, 
that  court,  in  considering  the  validity  of  certain  statutes  of 
the  state  of  Pennsylvania  "relating  to  the  grant  of  letters 
of  administration  upon  the  estates  of  persons  presumed  to 
be  dead  by  reason  of  long  absence  from  their  former  domi- 
cile,"  held  that  the  due  process  of  law  clause  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  States 
does  not  wholly  deprive  a  state  of  the  power  to  confer  juris- 
diction on  its  courts  to  administer  the  estates  of  absentees, 
irrespective  of  the  fact  of  death,  by  special  and  appro- 
priate proceedings  distinct  from  the  general  law  for  the 
settlement  of  the  estates  of  decedents.  It  further  held  that 
fixing  the  period  of  a  person's  absence  from  his  last  domi- 
cile within  the  state  at  seven  years,  or  more,  hei^re  his 
estate  could  be  administered  under  the  special  proceedings, 
was  not  so  unreasonable  as  to  render  the  statute  repugnant 
to  the  due  process  of  law  clause  of  the  fourteenth  amend- 
ment; and  that  the  notice  required  to  be  given  by  order 
of  publication  before  an  administrator  could  be  appointed, 
and  the  safeguards  provided  for  the  protection  of  the  prop- 
erty of  the  absentee  in  case  of  his  return,  satisfied  the  re- 
quirements of  the  fourteenth  amendment.  But  the  court 
expressed  the  opinion  in  that  case,  that  a  state  law  which 
did  not  provide,  among  other  things,  for  adequate  notice 
as  a  prerequisite  to  the  proceedings  for  the  administration 
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of  the  estate  of  an  absentee  would  be  repugnant  to  the 
fourteenth  amendment. 

It  is  said  that  the  expression  of  the  court  in  that  case, 
that  the  appointment  of  an  administrator  of  the  estate  of 
an  absentee  while  he  is  still  living,  without  adequate  notice 
as  a  prerequisite  ^^^  to  such  appointment,  would  be  void, 
was  unnecessary  to  a  decision  of  that  case,  and  therefore  a 
mere  dictum.  Even  if  this  were  so.  the  principle  there  an- 
nounced is  in  accord  with  the  repeated  declarations  of  that 
court,  as  to  what  is  requii'ed  by  the  due  process  of  law  clause 
of  the  fourteenth  amendment:  Pennoyer  v.  Neff,  95  U.  S. 
714,  24  L.  ed.  565 ;  Scott  v.  McNeil,  154  U.  S.  34,  14  Sup.  Ct. 
Rep.  1108,  38  L.'ed.  896. 

Tested  by  that  rule,  a  statute  which  provides  for  the  tak- 
ing of  an  absentee's  property  and  administering  it,  when  he 
is  alive,  without  his  knowledge  or  consent  and  in  a  pro- 
ceeding to  which  he  is  not  a  party  and  of  which  he  has  no 
notice,  is  clearly  in  violation  of  his  rights  under  the  four- 
teenth amendment. 

The  other  assignment  of  error  is  that  the  trial  court  ought 
to  have  denied  the  relief  sought,  because  of  the  long  delay 
of  the  appellee  in  asserting  his  claim. 

It  has  always  been  a  principle  of  equity  to  discourage  stab; 
demands,  and  laches  is  often  a  defense  wholly  independ- 
ent of  the  statute  of  limitations.  But  the  rule  is  adopted 
because  after  great  lapse  of  time,  from  death  of  parties, 
loss  of  papers,  or  death  of  witnesses,  there  is  danger  of 
doing  injustice,  and  there  can  be  no  longer  a  safe  determina- 
tion of  the  controversy:  Tazewell's  Exr.  v.  Saunder's  P^xr., 
13  Gratt.  354;  Bargamin  v.  Clark,  20  Gratt.  544;  Rowe  v 
Bentley,  29  Gratt.  756;  Jameson  v.  Rixey,  94  Va.  342,  64 
Am.  St.  Rep.  726,  26  S.  E.  861. 

Mere  delay  is  not  always  laches,  and  laches  in  the  asser- 
tion of  a  right  is  not  always  sufficient  to  defeat  it.  The 
laches  must  be  such  as  to  afford  a  reasonable  presumption 
of  satisfaction  or  abandonment  of  the  claim,  or  such  as  to 
prevent  a  proper  defense  by  reason  of  the  death  of  parties, 
loss  of  evidence,  or  otherwise:  Taxewell's  Exr.  v.  Saunder's 
Exr.,  13  Gratt.  354,  362 ;  Jameson  v.  Rixey,  94  Va.  342,  64  Am. 
St.  Rep.  726,  26  S.  E.  861,  and  cases  cited.  Whether  the 
lapse  of  time  is  sufficient  to  bar  a  recovery  must  of  neces- 
sity depend  upon  the  particular  circumstances  of  each  case : 
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Aylett's  Exr.  v.  King,  11  Leigh,  486;  Rowe  v.  Bentley,  29 
Gratt.  756,  763;  Bell  v.  Wood,  94  Va.  677,  27  S.  E.  504. 

Tested  by  these  general  principles,  the  facts  of  this  case 
do  ®^*  not  make  out  such  a  ease  of  laches  as  ought  to  bar 
the  appellee  of  his  right  to  recover.  The  time  between  the 
accruing  of  his  right  to  collect  the  legacy  and  the  institu- 
tion of  his  suit  is  about  fifteen  years — a  long  time  to  delay 
the  assertion  of  his  right  if  he  had  knowledge  of  it.  It 
is  not  shown  w^hen  he  first  learned  of  it,  but  it  does  appear 
that  he  had  been  absent  from  the*  state  for  more  than  seven 
years  before  letters  of  administration  on  his  estate  were 
granted;  that  during  that  period  he  had  not  been  heard  from 
by  his  nearest  relatives ;  and  that  he  was  still  a  nonresident 
at  the  time  of  the  institution  of  his  suit.  We  think  it  may 
be  fairly  inferred  from  the  record  that  he  had  no  knowl- 
edge of  his  rights  until  after  his  legacy  had  been  paid  to 
his  administrator,  and  probably  not  until  shortly  before  he 
made  his  demand  upon  the  appellant  and  instituted  his  suit. 
But  if  it  be  conceded  that  he  knew  that  the  legacy  had  been 
left  him,  the  only  thing,  other  than  mere  lapse  of  time, 
that  could  stand  in  the  way  of  his  right  to  recover  is,  that 
the  appellant  voluntarily  paid  it  to  another  who  had  ap- 
parent, but  no  real,  authority  to  receive  it,  and  who  gave  a 
refunding  bond  for  appellant's  protection.  The  appellant 
whose  duty  it  was  to  pay,  and  the  appellee,  who  was  en- 
titled to  receive  the  legacy,  are  both  living ;  no  evidence  has 
been  lost  by  death;  no  records  have  been  destroyed  or 
papers  lost;  there  is  no  uncertainty  as  to  the  amount  that 
is  due,  and  no  presumption  of  payment.  In  the  absence 
of  all  of  these,  the  equitable  circumstances  which  generally 
constitute  the  grounds  for  the  application  of  the  doctrine  of 
laches,  we  do  not  think  that  the  appellee  can  be  said  to  be 
guilty  of  such  laches  as  will  bar  his  right  to  recover. 

We  are  of  opinion  that  there  is  no  error  in  the  decree 
appealed  from,  and  that  it  should  be  affirmed. 


The  Constitutionality  of  a  Statute  providing  for  administration  upon 
the  estates  of  absentees  under  the  presumption  that  they  are  dead 
is  upheld  in  Cunnius  v.  Eeading  School  Dist.,  206  Pa.  St.  469,  98  Am. 
St.  Eep.  790,  but  is  denied  in  Clapp  v.  Houg,  12  N.  Dak.  600,  102  Am. 
St.  Eep.  589]  Carr  v.  Brown,  20  E.  L  215,  78  Am.  St.  Eep.  855. 
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Administrators.     See  Executors  and  Administrators. 
Adultery   by  persons  claiming  to  be  married,  273. 

by  persons  honestly  believing  in  their  marriage,  273. 

evidence  sufficient  to  prove  living  in  a  state  of  open,  274,  275. 

living  in  open,  construction  of  statutes  respecting,  271. 

living  in  open,  offense  of,  in  what  consists,  272,  273. 

living  in  state  of,  sexual  intercourse  alone  does  not  constitute, 
274,  275. 

living  in,  what  constitutes,  273. 

publicity    required    to    constitute    crime    of    living    in    open    and 
notorious,  272. 

statutes  punishing  the  living  in,  271. 
Answers,  Sham.     See  Pleadings. 

Carriers,  presumption  of  negligence  against  from  happening  of  acci- 
dents, 990,  992,  997,  1021,  1022. 

Definition  of  sham  answers,  639. 

Elevators,  presumption  of  negligence  from  the  falling  of,  1030. 

Evidence.     See  Judicial  Notice. 

Executors  and  Administrators,  aliens  may  be  appointed  as,  562. 

nonrcsidence  does  not  disqualify,  562,  563. 

nonresidcnce,  removal  of  administrators  because   of,  565. 

nonresident,  duty  of  to  come  within  the  state,  562. 

nonresidents,  foreign  corporations  as,  656. 

nonresidents,  statutes  excluding  from  administration,  564. 

nonresidents,  when  become   bona  fide   residents   of  the   state   for 
the  purposes  of,  564. 

nonresidents,  when  should  not  be  appointed  administrators,  563, 
564. 

removal  of  for  nonresidence,  563,  565. 

Infants,  emancipation  of,  abandonment  by  parent,  when  amounts  to, 
116. 
emancipation  of,  acts  amounting  to,  114,  115. 
emancipation  of,  acts  which  do  not  amount  to,  117. 
emancipation  of,  by  arriving  at  majority,  120. 
emancipation  of,  by  enlistment,  119. 
emancipation  of,  by  insolvent  parent,  119. 
emancipation  of,  by  marriage,  118. 
emancipation  of,  by  mother,  114. 
emancipation  of,  creditors  cannot  avoid,  119,  121. 
(1081) 
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Infants,  emancipation  of,  effect  of,  113,  114,  120. 
emancipation  of,  evidence  of,  114,  115. 
emancipation  of,  how  may  be  effected,  114. 
emancipation  of,  implied,  when,  115. 
emancipation  of  is  not  presumed,   114. 
emancipation  of  may  be  absolute  or  qualified,  114. 
emancipation  of  may    entitle   to  recover  for  services  to  parent, 

121. 
emancipation  of,  rights  of  after,  120. 
emancipation  of,  wages,  right  of  parent  to  receive  is  terminated 

by,  113,  115. 
emancipation  of,  what  is,  113. 

marriage  of  does  not  give  capacity  to  contract,  118. 
wages,  parent  may  allow  to  collect,  113. 

Judicial  Notice  of  the  laws  of  sister  states,  statutes  authorizing  the 
taking  of  by  the  courts,  871. 

of  the  maritime  laws  and  regulations  of  foreign  nations,  872. 

of  the  system  of  jurisprudence  in  a  foreign  country,  874, 

will  not  be  taken  of  the  laws  of  sister  states  or  of  foreign  coun- 
tries, 870. 
Judicial  Sales,  advance  bid  after  the  sale  has  been  confirmed,  149. 

advance  bid,  amount  required,  148,  149. 

advance  bid,  by  one  who  was  present  at  the  sale,  148,  149. 

advance  bid,  courts  refusing  to  reopen  because  of,  150. 

advance  bid,  reasons  for  refusing  to  reopen  because  of,  150. 

advance  bid,  resale  because  of,  at  what  price  must  be  started, 
149. 

advance  bid,  opening  the  biddings  because  of,  147,  148. 

opening  of  because  of  an  advance  bid,  147,  148. 

Laws,  common  law,  countries  in  which  is  not  deemed  to  be  in  force, 
875. 

common  law  of  a  sister  state,  how  to  be  determined,  880. 

common  law,  presumptions  respecting  the  existence  of,  876,  878, 

copies  of  are  the  best  evidence  of  statutes,  882, 

courts  of  a  nation,  when  take  judicial  notice  of  the  laws  of  sis- 
ter states,  873. 

evidence  of,  competency  of,  who  determines,  884. 

evidence  of,  decisions  of  the  courts,  effect  of  as,  883. 

evidence  of,  parol,  881,  882. 

evidence  of,  the  best  must  be  produced,  881. 

evidence  of,  treatises,  effect  of  as,  883. 

expert  witnesses,  right  of  to  refresh  their  memory  respecting, 
883. 

foreign,  are  presumed  to  be  the  same  as  those  of  the  forum,  870. 

foreign,  authentication  of,  884. 

foreign,  courts  do  not  take  judicial  notice  of,  869,  870, 
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Laws,  foreign,  expert  witnesses  respecting,  evidence  of,  when  admissi- 
ble, 883. 

foreign  must  be  pleaded  and  proved,  870. 

in  Florida,  Louisiana,  and  Texas,  presumptions  respecting,  877. 

judicial  notice  of  the  laws  of  a  sister  state,  statutes  authorizing 
the  taking  of,  871. 

judicial  notice  of  the  maritime  laws  and  regulations  of  foreign 
nations,  872. 

judicial  notice  of  the  system  of  jurisprudence  in  a  foreign  coun- 
try, 874. 

judicial  notice  will  not  be  taken  of  those  of  a  sister  state  or  a 
foreign  country,  870. 

of  a  sister  state  are  regarded  as  of  the  same  status  as  those  of 
foreign  countries,  SG9. 

of  a  sister  state  must  be  proven  as  facts,  869. 

of  foreign  and  sister  state,  construction  of,  884. 

of  foreign  and  sister  state,  interpretation,  by  what  laws  con- 
trolled, 884. 

of  foreign  nations  of  which  notice  will  be  taken,  873,  874. 

presumption  of  the  continuance  of  a  law  once  proven,  881. 

presumption  of  the  existence  in  each  state  of  the  common  law, 
875. 

presumption  of  the  similarity  of  a  foreign  law  to  that  of  the 
forum,  881. 

presumption  respecting  the  laws  of  foreign  nations  and  of  sis- 
ter states,  871,  872,  878. 

presumption  respecting  the  statutory  law  of  a  sister  state  or  a 
foreign  country,  880. 

presumption  respecting  where  it  is  sought  to  enforce  a  penalty 
or  invoke  a  forfeiture,  881. 

presumption  that  the  law  of  a  sister  state  is  the  same  as  that 
of  the  forum,  877,  878. 

presumption  whore  the  jurisprudence  of  a  foreign  country  is  the 
same  as  that  of  the  forum.  879. 

proof  by  expert  witnesses,  882. 

statutes  of  sister  states  or  of  foreign  countries,  how  ordinarily 
provable,  883. 

where  one  government  succeeds  another  are  not  foreign,  869. 

Marriage,  emancipation   of   infant   by,   118. 

Negligence,  accident,   mere   happening   of   does   not   prove.   988. 

accident,  presumption  of  from  an  accident  when  contractual  re- 
lations exist,  989. 

burden  of  proving,  988. 

carriers,  presumption  of  against  from  the  happening  of  an  ac- 
cident, 990. 
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Negligence,  carriers,  presumption  of  against  from  the  happening  of  an 
accident,  cases  illustrating,  992,  997,  998.  * 

carriers,  presumption  of  against  from  the  happening  of  an  ac- 
cident when  they  have  control  of  roadbed  or  appliances,  996. 

carriers,  presumption  of,  when  does  not  arije  against  from  the 
happening  of  an  accident,  991,  992. 

presumption  of  from  the  happening  of  an  accident  applies  in 
cases  of  tort  as  well  as  of  contract,  993,  994. 

presumption  of  from  the  dropping  of  a  dangerous  or  heavy  ob- 
ject, 1011. 

presumption  of  from  the  falling  of  a  building,  wall,  chimney  or 
roof,  1010. 

presumption  of  from  the  falling  of  any  implement  or  appliance, 
1011. 

presumption  of  from  the  falling  of  electric  wires,  1012. 

presumption  of  from  the  falling  of  elevators,  1030. 

presumption  of  from  the  falling  of  rock  or  debris,  1012. 

presumption  of  from  the  falling  or  breaking  of  wires  or  trolley 
poles,  1029 

presumption  of  from  the  giving  way  of  railway  or  other  ap- 
pliances, 1028,  1029. 

presumption  of  against  carriers,  1020,  1022. 

presumption  of  against  railways  from  their  mode  of  operating, 
1022,  1023. 

presumption  of,  application  of  the  doctrine  of  res  ipsa  loquitur  in 
creating,  999-1002. 

presumption  of  from  accidents  in  operating  railways,  1020. 

presumption  of  from  accidents  in  the  public  streets,  1017-1020. 

presumption  of  from  accidents  peculiar  to  electric  cars,  1029. 

presumption  of  from  accidents  to  persons  with  whom  no  con- 
tractual relations  exist,  1028. 

presumption  of  from  accidents  while  traveling  by  stage,  steam- 
boat, or  by  livery,  1031. 

presumption  of  from  burning  out  of  fuses  or  controllers,  1029. 

presumption  of  from  derailment  or  parting  of  trains,  1025-1027. 

presumption  of  from  explosions,  1014,  1023. 

presumption  of  from  injuries  due  to  collisions  on  public  streets, 
1017. 

presumption  of  from  injuries  due  to  laundry  machines,  1016. 

presumption  of  from  injuries  due  to  runaway  teams,  1017,  1019. 

presumption  of  from  injuries  due  to  steam  boilers,  1015,  1023. 

presumption  of  from  sundry  injuries  due  to  electricity,  1013. 

presumption  of  from  the  happening  of  an  accident  arises  only 
when  the  circumstances  make  the  presumption  reasonable, 
994,  995. 
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Negligence,  presumption  of  from  the  happening  of  an  accident  arises, 
when,  987. 

presumption  of  from  the  happening  of  an  accident  attributable 
to  two  or  more  causes,  998. 

presumption  of  from  the  happening  of  an  accident  may  be  created 
by  statute,  988. 

presumption  of  from  the  happening  of  an  accident  not  restricted 
to  carriers,  1003. 

presumption  of  from  the  happening  of  an  accident,  relations  of 
the  parties  as  afifecting,  1003-1006. 

presumption  of  from  the  happening  of  an  accident  stands  in  place 
of  actual  proof,  987. 

presumption  of  from  the  happening  of  an  accident,  the  cause  of 
which  is  obscure,  998. 

presumption  of  from  the  happening  of  an  accident  where  plain- 
tiff and  defendant  are  chargeable  with  equal  care  and  knowl- 
edge, 999. 

presumption  of  from  the  happening  of  an  accident,  whether  ap- 
plies in  the  relation  of  master  and  servant,  1007-1010. 

presumption  of  from  the  happening  of  an  accident,  whether  de- 
pends on  contractual  relations,  1003-1006. 

presumption  of  from  the  happening  of  an  accident  which  may  be 
due  to  fault  of  plaintiff,  999. 

presumption  of  from  the  happening  of  an  accident  which  may 
have  been  due  to  act  of  God  or  inevitable  accident,  999. 

presumption  of  from  the  happening  of  an  accident  which  ordi- 
narily would  not  happen  if  due  care  were  exercised,  997,  1001. 

presumption  of,  when  does  not  arise  from  the  happening  of  an 
accident,  988,  992,  993. 

proof  of  by  circumstances,  9S8. 

res  ipsa  loquitur,  application  of  rule  of  to  create  a  presumption 
of  negligence,  999-1002. 

Office,   Public,   abandonment   of   by  accepting   an   incompatible   office, 

519. 
abandonment  of  by  acquiescing  in  a  removal.  519. 
abandonment  of  by  enlistment  in  the  army,  517. 
abandonment  of  by  fleeing  when  a  defaulter,  517. 
abandonment  of  by  surrendering  office  to  supposed  successor,  518, 

519. 
abandonment  of,  difference  between  and  nonuser,  and  neglect  of 

duty,  516. 
abandonment  of,  failure  to  qualify  does  not  create   presumption 

of,  517. 
abandonment  of,  inference  of  from  neglect  or  nonuser,  517. 
abandonment  of  is  a  question  of  intention,  516. 
abandonment  of,  removal  from  county  or  district,  518. 
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Office,  Public,  abandonment  of,  removal  from  state  may  amount  to, 
517. 
vacancy  in  by  abandonment,  516. 

Parent  and  Child.     See  Infants. 

Pari  Delicto,  inequality  of  fault,  when  deemed  to  exist,  727. 

partners,  application  of  rule  of  as  between,  733. 

public  policy,  when  prevents  application  of  the  rule  of,  735,  736. 

public  policy  is  at  foundation  of  the  rules  respecting,  725,  735. 

relief  against  the  more  guilty  party,  727. 

relief,  granting  where  the   law  seeks   to  protect  one  party  from 
the  other,  727. 

stakeholders,  when  may  not  defend  because  of  the  rule  of,  734. 

test  of  the  application  of  the  rule,  731,  732. 

ultra  vires  contracts  are  not  affected  by  the  rule  of,  727. 

undue  influence  being  exercised  by  one  party  over  the  other,  728, 
729. 

unexecuted  contracts,  rescission  of  notwithstanding  rule  of,  726. 

agents,  whether  may  urge  rule  of  as  against  their  principals,  732, 
733. 

attorney   and    client,   application   of   rule   of   to   transactions   be- 
tween, 730. 

attorney  at  law  cannot  urge  defense  of  against  his  client,  730. 
•    collateral  illegality  as  affecting  the  rule  of,  731. 

confidential  relations  as  affecting  the  rule  of,  729. 

contracts,  when  will  not  be  enforced  because  of,  724. 

denial  of  relief  to  person  in,  724. 

fault  of  parties,  when  not  deemed  equal,  727,  728. 

gaming  cases,  725,  734. 
Partition  by  holder  of  estate  in  fee  as  against  a  remainderman  or 
reversioner,  57. 

by  holder  of  estate  in  possession  as  against  a  remainderman  or 
reversioner,  56,  57. 

by  holder  of  estate  not  in  possession  as  against  tenants  in  pos- 
session, 56. 

classification  of  respecting  estates  not  in  possession,  56. 

purpose  of  remedy  by,  55. 

remainder  and  reversioners  were  not  entitled  to  at  the  common 
law,  55. 
Pleadings,  sham,  affirmative  defenses,  striking  out  as,  65L 

sham,  amending  after  rejection,  653. 

sham,  bad  faith,  whether  essential  to,  640. 

iham,  burden  of  proof  on  motion  to  strike  out,  651. 

sham,  counterclaims,  striking  out  as,  651. 

sham,  demurrers  cannot  be  stricken  out  as,  646. 

sham,  denials  on  information  and  belief,  striking  out  as,  650. 

sham,  denials,  striking  out  as,  647,  648. 

sham,  definitions  of,  639. 
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Pleadings,  sham,  evidence  admissible  on  motion  to  strike  out,  652. 
sham,  evidence,  sufficiency  of  on  motion  to  strike  out,  652. 
sham,  face  of  pleading  may  show  that  it  is,  643. 
sham,  falsity  of,  doubt  of  will  prevent  striking  out,  642. 
sham,  falsity  of  must  clearly  appear,  642. 
sham,  illustrations  of,  643-645. 
sham  must  be  false,  640. 

sham,  power  to  strike  out,  whence  derived,  641. 
sham,  prerequisites  of  power  to  strike  out,  642. 
sham,  procedure  on  motion  to  strike  out,  G51. 
sham,  striking  out,  caution  to  be  exercised,  641. 
sham,  striking  out,  decisions  denying  the  power  of  the  court,  645. 
sham  striking  out  on  motion,  640. 

sham,  striking  out  of  is  confined  to  answers  and  pleas,  645. 
sham,  trial  by  jury,  not  infringed  by  striking  out,  641. 
sham,  time  within  which  to  move  against,  651. 
sham,  verified  answers,  whether  may  be  stricken  out  as,  646,  647. 
sham,  what  amounts  to  a  clear  case  of,  643. 
sham,  where  there  is  a  plurality  of  defenses,  645. 

Railways,  presumption  of  negligence  against  from  happening  of  ac- 
cidents, 1U23-1029. 

Res  Ipsa  Loquitur,  rule  of  in  its  application  to  cases  of  alleged  negli- 
gence, 999-1002. 

Sham  Answer.     See  Pleadings. 

Street  Railways,  presumption  of  negligence  from  accidents  on,  1028, 
1029. 

Wills,  copy  of,  probate  of,  when  permissible,  223. 

foreign,  admission  of  to  probate  on  their  probate  in  another  state, 

211. 
foreign,  conveyances  of  title  dependent  upon,  215,  216. 
foreign,  copy  of,  recorded,  when  not  constructive  notice,  213. 
foreign,  effect  of  on  lands  within  the  state,  213,  215. 
foreign,  invalid  as  to  realty  within  the  state  may  be  valid  as  to 

personalty,  212. 
foreign,  necessity  for  re-probate  of.  213. 
foreign  not  executed  in  conformity  to  the  laws  of  the  state  where 

relied  upon,  215,  216. 
foreign,  probate  of  in  another  state  or  country,  effect  of,  214,  215. 
foreign,  proof  of,  214. 
foreign   resident   dying   abroad,   his   will    cannot   be   admitted   as, 

212. 
foreign,  who  entitled  to  probate  of,  212. 
jurisdiction  of  when  resident  dies  in  another  state,  212. 
of  nonresidents,  admission  of  to  probate,  211. 
of  nonresidents,  admission  of  to  probate  does  not  affect  property 

in  another  state,  211. 
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ABATEMENT. 
ABATEMENT  OF  ACTION.— If,  in  an  action  of  slander,  final 
judgment  is  entered  for  plaintiflf,  and  the  defendant  appeals,  and 
thereafter  dies,  the  action  becomes  merged  in  the  judgment,  and  there 
can  be  no  abatement  unless  the  judgment  is  set  aside  or  reversed. 
(Ark.)     Miller  v.  Nuckolls,  101. 

ABORTION. 
ABORTION — Evidence  of  Other  Like  Offenses. — If  the  defend- 
ant in  a  prosecution  for  abortion  claims  that  the  operation  was  neces- 
sary, and  that  he  performed  it  without  criminal  intent,  a  witness  may 
testify  that  he  performed  a  similar  operation  on  her  for  the  avowed 
purpose  of  producing  an  abortion,  that  she  was  to  pay  him  therefor, 
and  that  he  made  improper  proposals  while  treating  her.  (Mich.) 
People  V.  Hodge,  525. 

ACCRETIONS. 

See  Waters  and  Watercourses. 
Note. 

Administrators.     See  Executors  and  Administrators. 

ADULTERY. 
ADULTERY — When  not  Open  and  Notorious. — An  adulterous 
relation  which,  though  continuous,  is  kept  secret,  the  community  sup- 
posing the  parties  to  be  married,  will  not  sustain  a  conviction  of 
living  "in  a  state  of  open  and  notorious  cohabitation  and  adultery." 
(Cal.)     People  v.  Salmon,  268. 

Note. 

Adultery  by  persons  claiming  to  be  married,  273. 

by  persons  honestly  believing  in  their  marriage,  273. 

evidence  sufficient  to  prove  living  in  a  state  of  open,  274,  275. 

living  in  open,  construction  of  statutes   respecting,  271. 

living  in  open,  offense  of,  in  what  consists,  272,  273. 

living  in   state   of,   sexual  intercourse   alone   does   not   constitute, 
274,  275. 

living  in,  what  constitutes,  273. 

publicity    required    to    constitute    crime    of    living    in    open    and 
notorious,  272. 

statutes  punishing  the  living  in,  271. 

ADVERSE  POSSESSION. 

Inclosure  and  Occupancy. 

1.  ADVERSE  POSSESSION — Inclosures. — Natvral  Barriers  may  be 
taken  advantage  of  in  constructing  inclosures  of  land,  and  if  the 
natural,  together  with  the  artificial,  barriers  used  are  sufficient  to 
clearly  indicate  dominion  over  the  premises,  and  to  give  notoriety  to 
the  claim  of  possession,  it  is  sufficient  to  put  the  statute  of  limita- 
tions in  motion  and  establish  adverse  possession.  (Ark.)  Dowdle  v. 
Wheeler,  106. 

2.  ADVERSE  POSSESSION — Character  of  Occupancy. — The  fact 
that  a  person  builds  a  fence  across  a  peninsula  formed  by  the  junc- 

(1089) 
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tion  of  two  streams  on  land  owned  by  him,  and  pastured  cattle  on 
the  land  thus  inclosed,  does  not  constitute  adverse  possession  against 
another  person  who  owns  part  of  the  land  thus  inclosed.  (Ark.) 
Dowdle  V.  Wheeler,  106. 

Public  Lands. 

3.  PUBLIC  LANDS — Eailroad  Grants — Adverse  Possession. — Pub- 
lic land  granted  to  and  earned  by  a  railroad  company  is  subject  to 
adverse  possession,  th'ough  not  certified  to  such  company  by  the  land 
department  of  the  government.  (Iowa)  Blumer  v.  Iowa  E.  R.  Land 
Co.,  444. 

4.  PUBLIC  LANDS — Adverse  Possession  by  Entryman. — The 
claim  of  one  who  enters  land  with  the  purpose  of  acquiring  title 
from  the  government  by  compliance  with  its  laws  is  quite  as  hostile, 
as  to  all  others,  as  though  patent  had  been  issued,  although  such  claim 
is  subservient  to  the  government.  (Iowa)  Blumer  v.  Iowa  R.  R. 
Land  Co.,  444. 

5.  PUBLIC  LANDS — Adverse  Possession. — Statute  of  Limitations 
runs  in  favor  of  an  occupant  of  government  lands  under  an  approved 
application  therefor,  from  the  time  he  thus  enters  into  possession, 
rather  than  from  the  time  when  he  becomes  entitled  to  a  patent  for  the 
land.     (Iowa)     Blumer  v.  Iowa  R.   R.   Land  Co.,  444. 

Mining  Lands — Cotenants. 

6.  ADVERSE  POSSESSION— Mining  Property.— The  Title  to  a 
Mine  Which  has  been  Severed  from  the  Surface  may  be  acquired  by 
adverse  possession,  but  this  can  take  place  only  when  the  possession 
is  actual,  continuous,  open,  notorious,  and  hostile.  It  cannot  be  ac- 
complished by  secret  trespasses  on  the  owner's  rights.  (Ohio  St.) 
Gill  V.  Fletcher,  962. 

7.  ADVERSE  POSSESSION. — A  Tenant  in  Common  cannot  Main- 
tain Title  by  Adverse  Possession  against  his  cotenant  except  by  show- 
ing a  definite  and  continuous  assertion  of  an  adverse  right  by  overt 
acts  of  unequivocal  character  clearly  indicating  the  assertion  of 
ownership  of  the  premises  to  the  exclusion  of  the  right  of  the  cotenant, 
and  such  as  must  put  him  upon  notice  of  the  adverse  claim.  (Ohio 
St.)     Gill  v.  Fletcher,  962. 

8.  ADVERSE  POSSESSION  Against  Tenant  in  Common  of  a  Min- 
ing Eight. — Where  two  persons  are  tenants  in  common  of  the  right 
to  mine  beneath  the  surface,  and  one  of  them  is  the  owner  of  the 
surface  in  severalty,  the  latter  cannot  create  title  by  adverse  posses- 
sion to  the  mining  right,  though  he  acquires  his  title  by  a  convfy- 
ance  which  takes  no  notice  thereof,  and  holds  exclusive  possession 
of  the  surface,  using  it  for  agricultural  purposes.  (Ohio  St.)  Gill 
v.  Fletcher,  962. 

Landlord  and  Tenant. 

9.  LANDLORD  AND  TENANT — Adverse  Possession. — One  occu- 
pying land  as  a  tenant  cannot  acquire  title  by  limitation  against  his 
landlord.  Possession  thus  held  is  not  adverse.  (Ark.)  Dickinson 
V.  Arkansas  City  Imp.  Co.,  170. 

AGENCY. 

See  Principal  and  Agent. 

ALIENS. 

See  Naturalization. 
Note. 
Answers,  Sham.    See  Pleadings. 
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APPEAL  AND  EET'OR. 
In  General. 

1.  APPEAL  AND  EHROB — Time  of  Taking. — The  Supreme  Court 
haa  no  jurisdiction  of  an  appeal  from  a  judgment  taken  mor^ 
than  six  montlis  after  its  entry,  and  cannot  consider  questions  arising 
upon  the  judgment-roll.     (Cal.)     County  Bank  v.  Jack,  285. 

2.  APPELLATE  PRACTICE.— It  is  Harmless  Error  to  sustain  a 
demurrer  to  certain  pleas,  when  the  defendant  has  the  benefit  of  all 
the  matter  set  up  therein  under  the  pleas  remaining.  (Ala.)  First 
Nat.  Bank  v.  Chandler.  39. 

3.  APPEAL — Harmless  Error.— If  the  defendant  has  the  benefit 
of  a  defense  under  the  general  issue,  it  is  harmless  error  to  sustain 
demurrers  to  special  pleas  setting  up  the  defense  available  under  the 
general  issue.     (Ala.)     Western   Eailway  v.   Russell,  24. 

4.  APPEAL — Review  of  Firdings. — A  statute  requiring  the  su- 
preme court  to  review  the  findings  of  the  trial  court  without  any 
presumption  as  to  their  correctnes'^  applies  to  all  cases  tried  at  law 
without  a  jury,  whether  civil  or  criminal,  and  the  findings  of  the 
lower  court  will  not  be  disturbed  unless  they  appear  to  be  plainly 
erroneous.     (Ala.)     Tony  v.  State,  20. 

5.  APPEAL  AND  ERROR — Will  Contest. — An  Order  Dismissing 
a  Will  Contest  is  Reviewable  unon  anrenl  from  the  final  order  or 
judgment  in  admitting  the  will  to  probate.  (Cal.)  Estate  of  Edel- 
man,  2.31. 

6.  APPEAL  AND  ERROR. — The  Sufficiency  of  the  Complaint  to 
support  the  judgment  cannot  be  considered  upon  an  apneal  by  the 
defendant  from  an  order  denying  his  motion  for  a  new  trial;  and  this 
principle  is  equally  applicable  upon  an  ap))eal  by  the  plaintiff  from 
an  order  denying  his  motion  for  a  new  trial,  where  the  judgment  was 
for  the  defendant  after  a  trial  upon  the  merits,  and  the  latter  claims 
that  the  judgment  should  be  affirmed  because  the  complaint  states 
no  cause  of  action,  at  least  where  the  defect  in  the  comnlnint 
is  merely  technical  and  can  be  remedied  by  amendment.  (Cal.) 
County  Bank  v.  .Tack.  2S.5. 

7.  APPEAL — Waiver  of  Error  in  Denying  Nonsuit. — .\ny  error  in 
denying  a  motion  for  a  nonsuit  is  waived,  so  far  as  the  defendant's 
evidence  supplies  the  defects  in  the  plaintiff's  proofs.  (Cal.)  Lyon 
V.  United  Moderns,  291. 

8.  APPEAL  AND  ERROR. — On  an  Appeal  from  the  Judgment,  the 
appellate  division  cannot  disturb  a  finding  of  fact  made  by  the  trial 
court.     (N.  Y.)     Hathaway  v.  County  of  Delaware,  9UU. 

Undertaking — Estoppel. 

9.  APPEAL  BONDS — Validity  as  Contract. — An  appeal  bond 
given  in  pursuance  of  a  statute  afterward  declared  unconstitutional, 
though  not  valid  as  a  statutory  bond,  may  yet  be  valid  as  a  common- 
law  contract.  (Meb.)  United  States  Fidelity  etc.  Co.  v.  Etteu- 
heimer,  783. 

10.  ESTOPPEL — Undertaking — Bond. — A  person  who  executes  an 
appeal  bond  under  circumstances  estopping  him  from  asserting  its 
invalidity  for  want  of  consideration  cannot,  in  an  action  on  the 
bond,  avoid  liability  on  the  ground  that  his  opponent  is  estopped  to 
assert  that  there  was  any  consideration  for  the  bond.  (Neb.) 
United  States  Fidelity  etc.  Co.  v.  Etteuheimer,  783. 

Supersedeas. 

11.  APPEAL  AND  SUPERSEDEAS  do  not  Vacate  a  judgment, 
but  only  stay  proceedings  thereunder.  (Ark.)  Miller  v.  Nuckolls, 
101. 
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ARGUMENT   OF   COUNSEL. 
See  Trial,  2,  3, 

ASSIGNMENTS. 
In  General. 

1.  ASSIGNlVfENT,  What  Passes  as  an  Incident. — To  pass  as  an 
incident  of  an  assignment,  the  right  must  constitute  a  security  for 
the  debt,  and  that  cannot  be  predicated  of  a  mere  collateral  right 
of  action  against  a  public  officer  for  failing  to  dischnrge  an  official 
duty,  although  his  misconduct  may  affect  the  value  of  the  chose  as- 
signed.     (Va.)     Commonwealth  v.  Wampler,  1039. 

2.  ASSIGNMENTS,  Effect  of  Virginia  Statutes.— Though  the 
statute  of  Virginia  enlarges  the  common  law  so  as  to  make  choses 
in  action  assignable  and  authorizes  the  assignee  to  sue  in  his  own 
name,  it  does  not  create  new  causes  of  action,  and  has  no  applica- 
tion to  a  right  of  which  no  assignment  has  been  made.  (Va.)  Com- 
monwealth V.  Wampler,  1039. 

Of  Judgments. 

3.  THE  ASSIGNMENT  of  a  Judgment  Does  not  Transfer  the 
Eight  of  an  Assignor  to  Maintain  an  Action  for  Damages  against  an 
officer  and  his  sureties  for  failure  to  return  a  forthcoming  bond 
taken  upon  the  judgment.     (Va.)     Commonwealth  v.  Wampler,  1039. 

See  Eelease. 

ATTACHMENT. 
ATTACHMENT — Strict    Compliance   With   Statute. — The    pro- 
visions of  an  attachment  statute  must  be  followed  strictly  to  acquire 
any  rights  thereunder.     (Cal.)     Clyne  v.  Easton  etc.  Co.,  253. 
See  Garnishment. 

ATTORNEYS. 

1.  ATTORNEYS  AT  LAW— Law  Partnership.~The  act  of  one 
partner  in  a  firm  of  lawyers  within  the  scope  of  its  business  is  the 
act  of  all.     (Ark.)     Alley  v.  Bowen-Merrill  Co.,  73. 

2.  ATTORNEYS  AT  LAW — ^Law  Partnership — ^Authority  to  Pur- 
chase.— A  member  of  a  law  partnership  is  authorized  to  purchase  in 
the  name  of  the  firm  such  law  books  as  are  reasonably  necessary  for 
carrying  on  the  firm's  business.  (Ark.)  Alley  v.  Bowen-Merrill 
Co.,  73. 

BAGGAGE. 

See  Carriers,  15,  16. 

BANKRUPTCY. 

1.  BANKRUPTCY — Jurisdiction  of  Claim  to,  or  Lien  on  Prop- 
erty of  Bankrupt. — A  court  of  bankruptcy  has  no  jurisdiction,  ex- 
cept by  the  consent  of  the  parties,  to  try  and  determine  a  suit  brought 
by  a  trustee  in  bankruptcy  to  recover  property  alleged  to  be  part 
of  the  bankrupt's  estate  or  to  have  been  transferred  by  him  in  fraud 
of  the  act.  Such  suits  must  be  prosecuted  either  in  the  state  courts, 
or  in  the  circuit  courts  of  the  United  States,  if  the  citizenship  of 
the  parties  authorizes  the  action  to  be  maintained  in  the  latter 
tribunal.     (N.  Y.)     Skilton  v.  Codington,  885. 

2.  BANKRUPTCY — Jurisdiction  of  State  Courts  Over  Lien  Suits. 
Under  the  bankrupt  act  parties  claiming  the  property  or  liens  thereon 
may  establish  their  rights  by  suits  in  courts  of  plenary  jurisdiction. 


Index.  1093 


It  was  not  the  intention  of  the  act  to  subject  such  claims  to  sum- 
mary disposition  in  the  bankruptcy  court  unless  the  claims  are 
frivolous  or  made  in  bad  faith.  Hence,  where  a  trustee  in  bank- 
ruptcy under  order  of  the  bankruptcy  court  recovered  from  out  of  the 
proceeds  of  sale  of  property,  covered  by  a  chattel  mortgage,  a  sum 
to  pay  liens  or  claims  that  might  be  established  against  the  prop- 
erty, the  state  court  has  jurisdiction  of  a  suit  against  the  trustee  to 
enforce  the  mortgage  lien.     (N.  Y.)     Skilton  v.  Codington,  885. 

3.  BANKRUPTCY. — A  Judgment  of  a  State  Court  in  Relation 
to  a  Fund  or  Property  in  the  possession  of  a  bankruptcy  court  does, 
cot  authorize  such  fund  or  property  to  be  taken  from  the  possession 
of  the  bankruptcy  court.     (N.   Y.)     Skilton  v.  Codington,  885. 

4.  BANKRUPTCY. — A  Bankruptcy  Court  May  Enjoin  the  Prose- 
cution of  a  Suit  in  the  State  Court  to  determine  and  establish  a 
lien  on  the  fund  or  property  of  the  bankrupt  in  possession  of  the 
bankruptcy  court.     (N.  Y.)     Skilton  v.  Codington,  885. 

BANKS  AND  BANKING. 

1.  BANKS  AND  BANKING.— Ordinarily  the  Relation  Between  a 
Depositor  and  the  Bank  is  that  of  debtor  and  creditor,  and  that  rela- 
tion, when  allowed  to  stand,  will  not  authorize  or  permit  such  de- 
positor to  obtain  a  preference  over  general  creditors,  although  the 
bank  was  insolvent  when  the  deposit  was  made.  (Ohio  St.)  Orme  v. 
Baker,  9(58. 

2.  BANKS  AND  BANKING— Deposit,  Rescinding  and  Recalling, 
Mere  Insolvency  does  not  furnish  a  ground  for  the  rescission  of  a 
transaction,  but  to  prevent  title  to  the  deposit  vesting  in  the  bank 
fraud  must  be  shown  in  its  reception  sufficient  to  entitle  the  depositor 
to  rescind  and  recall  the  deposit.      (Ohio  St.)      Orme  v.  Baker,  968. 

3.  BANKS,  When  Chargeable  With  the  Knowledge  of  Their  Of- 
ficers.—  If  the  cashier  and  vice-i)rcsident  of  a  bank  are  the  only  of- 
ficers taking  any  active  charge  of  its  business,  and  arc  by  the  directors 
intrusted  with  the  whole  management,  and  it  becomes  insolvent 
through  their  acts,  their  knowledge  of  its  condition  must  be  regarded 
as  the  knowledge  of  the  bank,  though  other  directors  constituting  a 
majority  of  the  board  had  no  notice  thereof.  (Ohio  St.)  Orme  v. 
Baker,  9G8. 

4.  BANKS  AND  BANKING.— The  Board  of  Directors  of  a  Bank 
is  Charged  With  Such  Knowledge  of  Its  Condition  as  could  have  been 
ascertained  by  the  exercise  of  ordinary  care.  (Oiiio  St.)  Orme. v. 
Baker,  968. 

5.  BANKS  AND  BANKING — Deposit  with  Insolvent  Bank,  When 
Recoverable. — If  moneys  are  received  on  deposit  by  a  bank  which  is, 
and  long  has  been,  hopelessly  insolvent,  this  is  a  fraud  on  tlie  depositor 
entitling  him  to  rescind  the  deposit  and  recover  the  amount  thereof 
from  receivers  into  whose  possession  the  pro|)erty  of  tlie  bank  went 
after  their  appointment.      (Oliio  St.)      Ornu-  v.  Baker,  9()S. 

6.  BANKS  AND  BANKING. — A  Deposit  is  not  so  Indistinguish- 
ably  Mixed  with  the  other  funds  of  a  bank  that  it  cannot  be  tr.iced 
and  identified,  if  it  consists  partly  of  moneys  not  credited  to  the  de- 
positor on  the  books  of  the  bank  until  after  the  appointment  of  a 
receiver,  and  the  balance  is  in  checks  none  of  which  were  collected 
prior  to  such  appointment.      (Ohio  St.)      Orme  v.  Baker,  968. 

7.  BANKS  AND  BANKING— Ordinary  Checks  as  Cash.— .Vlthough 
cashier's  checks,  from  their  peculiar  character  and  general  use  in 
the  commercial  world,  are  rt  garde  i  substantially  as  the  money  which 
they  represent,  this  rule  is  not  extended  to  the  case  of  ordinary  checks 
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of  the  depositor  drawn  on  his  bank.     (N.  Y.)     Hathaway  v.  County 
of  Delaware,  909. 

8.  BANKS  AND  BANKING — Liability  for  Assisting  in  Swind- 
ling Operations. — If  a  bank  and  its  officers,  knowing  that  a  gang  of 
men  are,  and  long  have  bten,  engaged  in  swindling  througli  a  series 
of  fake  athletic  contests,  the  result  of  which  was  arranged  in  ad- 
vance, lent  the  gang  the  appearance  of  respectability  that  a  bank- 
ing institution  affords,  and  allowed  the  bank  to  be  used  for  the  ex- 
change and  transmission  of  money,  such  bank  is  liable  to  a  person 
swindled  out  of  his  money  Ijy  such  gang  in  one  of  such  contests. 
(Mo.)     Hobbs  V.  Boatright,  709. 

9.  BANKS  AND  BANKING— Liability  for  Acts  of  Cashier  in 
Assisting  a  Scheme  to  Defraud. — If  a  person  is  cheated  by  a  fraudu- 
lent scheme  through  the  assistance  of  a  cashier  of  a  bauk,  he  know- 
ing of  the  scheme  and  that  its  object  was  to  defraud,  and  the  acts 
done  by  him  being  in  the  banking  business,  such  as  receiving  money, 
opening  an  account,  and  rushing  checks  off  for  quick  collection,  he 
represents  the  bank,  and  renders  it,  as  well  as  himself,  liable.  (Mo.) 
Hobbs  V.  Boatright,  709. 

BENEFIT  SOCIETY. 

1.  BENEFIT  SOCIETY — Dependence  of  Beneficiary. — A  married 
woman  whose  husband  is  capable  of  supporting  her  is  not  ' '  ilepend- 
ent"  on  a  member  of  a  muiual  benetit  society,  not  her  husband,  so 
that  he  can  designate  her  as  his  beneficiary,  when  she  is  not  related 
to  him  and  has  no  legal  or  moral  claim  upon  him,  except  that  he  ad- 
vised her  to  get  married  and  promised  to  take  care  of  her  while  he 
lived,  which  he  did.  (Cal.)  Caldwell  v.  Grand  Lodge  of  United 
Workmen,  219. 

2.  BENEFIT  SOCIETY— Dependence  of  Beneficiary.— The  de- 
pendence which  authorizes  a  member  of  a  mutual  benefit  society  to 
designate  the  person  dependent  upon  him  as  his  beneficiary,  is  a 
dependence  resting  upon  some  moral,  legal  or  equitable  ground,  not 
a  dependence  which  is  only  a  matter  of  favor,  which  is  founded 
ti]JOn  the  mere  whim  or  caprice  of  the  member,  and  which  may  be  cast 
aside  by  him  without  violating  any  legal  or  moral  obligation.  (Cal.) 
Caldwell  v.  Grand  Lodge  of  Lnited  Workmen,  219. 

a.  BENEFIT  SOCIETY — Change  of  By-laws. — A  reasonable 
amendment  to  the  by-laws  of  a  mutual  benetit  society  limiting  tlie 
•classes  of  persons  wuo  may  be  designated  as  beneficiaries  is  biuuing 
upon  a  member  who  agreed,  when  ne  joined  the  society,  to  abide  by 
and  conlorm  to  the  by-laws  tlien  in  lorce  or  subsequently  adopted. 
(Cal.)     Caldwell  v.  Grand  Lodge  of  United  Workmen,  219. 

4.  BENEFIT  SOCIETIES — Beneficiaries — Member  of  "Family." 
A  stepfather,  not  a  member  ot  his  stepdaughter's  household  at  the 
time  of  her  death,  tnough  previous  tuereto  he  had  boarded  with 
her  for  a  time,  is  not  a  member  of  her  "family"  within  the  mean- 
ing of  a  benefit  certificate  of  insurance  issued  to  her  and  permittiug 
the  payment  of  her  death  benefit  to  a  member  of  her  family.  (Micu.j 
(Supreme  Lodge  Order  of  Mutual  Protection  v.  Dewey,  o9(i. 

5.  BENEFIT  SOCIETIES — Beneficiaries. — If  an  insurance  bene- 
fit certificate  provides  that  the  rights  of  the  beneficiary  shall  be 
determined  by  the  laws  of  the  order  in  force  at  the  time  of  the 
death  of  the  member,  and  at  that  time  the  laws  of  the  society  pro- 
vide that,  if  the  designated  beneficiary  proves  to  be  an  unlawlul  one, 
the  wife  or  husband  of  the  member  shall  be  recognized  as  the  first 
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lawful  claimant  for  the  benefit,  and  the  policy  names  as  beneficiary 
the  member's  stepfather,  who  cannot  take  because  not  a  member  of 
her  family,  her  husband  has  a  direct  interest  in  the  contract  and  ia 
entitled  to  enforce  it,  although  the  society  is  willing  to  pay  the  bene- 
fit to  such  stepfather.  (Mich.)  Supreme  Lodge  Order  of  Mutual  Pro- 
tection V.  Dewey,  596. 

6.  BENEFIT  SOCIETY— False  Report  by  Medical  Examiner.— If 
an  applicant  for  membership  in  a  benefit  society  makes  truthful  an- 
swers to  questions  concerning  specific  diseases,  but  the  medical  exam- 
iner incorrectly  transcribes  them  in  his  report,  the  society  is  estop])ed 
to  assert  the  falsity  of  the  answers  as  a  defense  to  an  action  on  the 
certificate  of  insurance.     (Cal.)     Lyon  v.  United  "Moderns,  291. 

7.  BENEFIT  SOCIETY — Prior  Rejection  of  Member. — A  fraternal 
association,  such  as  the  Woodmen  of  the  World,  is  not  a  "company" 
within  the  moaning  of  a  question  to  an  applicant  for  a  benefit  cer- 
tificate, "Has  any  proposal  or  application  to  insure  your  life  ever 
been  made  to  any  company  upon  which  a  policy  has  not  issued?" 
(Cal.)     Lyon  v.  United  Moderns,  291. 

8.  BENEFIT  SOCIETY— Sufficiency  of  Proofs  of  Death.— A  re- 
quirement in  a  certificate  of  insurance  in  a  benefit  society  of  "sat 
isfactory  proof  of  the  death  of  the  member  and  of  the  identity  and 
right  of  the  claimant  and  of  the  validity  of  the  claim,"  does  not 
exact  a  showing  ot  tlio  validity  of  tlie  certificate,  but  only  the  proof 
of  the  death  of  the  membt  r  and  of  the  claimant's  right  and  identity 
to  such  benefit  as  the  certificate  stipulates.  (Cal.)  Lyon  v.  United 
Moderns,  291. 

BILLS  OF  LADING. 
See   Carriers,   19-26. 

BONDS. 

See  Appeal  and  Error,  9,  10;  Officers. 

BRIDGES. 

See  Easement,  7,  8. 

BROKERS. 

1.  BROKERAGE,  Evidence  of  Sales  Made  Through  Other  Agents 
After  Breach  of  Contract  of. — if  a  contract  wlierehy  brokers  are  al- 
lowed a  commission  on  all  sales  made  by  them  for  their  employers 
within  a  time  specified  is  broken  by  the  employers  without  fault  of 
the  brokers,  and  the  latter  sue  for  a  breach  of  the  contract,  evidence 
of  sales  made  by  the  employers  through  another  agency  within  the 
time  covered  by  the  contract  is  admissible.  (Minn.)  Emerson  v.  Pa- 
cific Coast  etc.  Co.,  603. 

2.  CONTRACT  for  the  Sale  of  Goods  on  Commission,  When  not 
Unilateral. — .V  contract  between  a  corporation  engaged  in  the  busi- 
ness of  packing  fish  and  a  firm  of  brokers,  whereby  tlie  latter  are 
constituted  sole  agents  of  the  former  for  the  sale  of  eighty-five  per 
cent  of  its  pack  of  fish  for  tlie  period  of  two  years,  at  a  selling  price 
to  be  agreed  upon  between  tlie  parties,  upon  a  brokerage  of  fivy  per 
cent,  is  not  unilateral,  and  the  brokers  may  recover  for  a  breach 
thereof  without  cause.  (Minn.)  Emerson  v.  Pacific  Coast  etc.  Co., 
6U3. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  BUILDING  AND  LOAN  ASSOCIATIONS— Mortgage  Fore- 
closure— Amount  of  Recovery. — On   foreclosure   of  a  member's  mort- 
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gage  of  a  building  and  loan  association,  it  can  only  recover  the 
amount,  with  interest,  actually  paid  to,  or  advanced  for  the  mortgagor, 
less  payments  made  as  dues,  premiums,  interest  and  fines.  The  fact 
that  the  association  is  insolvent  and  in  the  hands  of  a  receiver  does 
not  alter  the  rule.     (Iowa)     Butson  v.  Home  Saving  &  Trust  Co.,  463. 

2.  BUILDING  AND  LOAN  ASSOCIATIONS— Insolvency— Pay- 
ments by  Borrower. — If  a  building  and  loan  association,  by  reason  of 
insolvency  or  otherwise,  ceases  business,  having  unpaid  stock  and  loans 
outstanding,  borrowers  are  released  from  payments  of  monthly  install- 
ments, and  the  contract  will  be  treated  as  an  ordinary  loan  at  legal 
interest  upon  which  the  payments  already  made  will  be  credited 
under  the  rule  governing  partial  payments.  (Iowa)  Butson  v.  Home 
Saving  &  Trust  Co.,  463. 

3.  BXnLDINQ  AND  LOAN  ASSOCIATIONS— Payments  on  Loan. 

Payments  made  by  a  borrowing  member  of  a  building  and  loan  asso- 
ciation on  his  stock  are  not  deprived  of  their  true  character  as  pay- 
ments on  his  loan  by  the  fact  that  credit  therefor  may  not  be  applied 
on  the  note  representing  the  loan  until  the  time  arrives  for  final  set- 
tlement, and  may  then  be  increased  by  profits  or  decreased  by  losses 
which  have  accrued  upon  the  stock.  (Iowa)  Butson  v.  Home  Sav- 
ing &  Trust  Co.,  463. 

CABBIEBS. 
Fassengers. 

1.  BAILPlOADS — Passenger — Persons  Bemaining  on  Train. — A  per- 
son who  is  on  a  train  as  a  passenger  when  it  stops  at  a  station,  and 
who  desires  to  continue  his  journey  farther  than  was  originally 
intended,  and  who  remains  on  the  train  for  that  purpose,  whether 
he  has  paid  fare  or  notified  the  trainmen  of  his  intention  to  con- 
tinue his  journey  or  not,  is  still  a  passenger.  (Mo.)  Anderson  v. 
Missouri-Pacific   Ey.   Co.,   748. 

2.  CABBIEBS — ^Negligence — Passengers  Who  are. — If  a  person 
who  has  notified  a  train  conductor  that  he  intends  to  travel  on  his 
train,  in  attempting  to  board  it  while  in  motion,  is  thrown  to 
the  ground  by  a  sudden  jerk  of  the  train  necessary  to  its  move- 
ment, the  relation  of  carrier  and  passenger  does  not  exist,  and  he 
cannot  recover  for  the  injury  received  from  his  fall.  (Ala.)  South- 
ern Ry.  Co.  V.  Johnson,  48. 

3.  STBEET  BAILWAYS,  Presumption  of  Negligence  from  the 
Falling  of  a  Trolley  Pole. — If,  when  a  passenger  is  about  to  enter  an 
electric  street-car,  stopped  at  the  usual  place  for  that  purpose,  the 
trolley  pole  falls  upon  and  injures  him,  a  presumption  arises,  in  the 
absence  of  all  explanation,  of  negligence  on  the  part  of  the  street 
railway  company  rendering  it  liable  for  the  damages  sustained  from 
the  injury.     (Ohio  St.)     Cincinnati  Traction  Co.  v.  Holzenkamp,  980. 

4.  BAILWAY'S  NEGLIGENCE  in  Leaving  Vestibule  Door  Open, 
Though  a  railway  is  not  bound  to  have  a  car  vestibuled,  yet  if  it 
does  so,  and  leads  its  passengers  to  believe  that  the  doors  of  the  ves- 
tibule will  be  kept  closed  between  stations  and  then  negligently 
leaves  them  open,  it  incurs  liability  to  passengers  injured  thereby. 
(Minn.)     Crandall  v.  Minneapolis  etc.  Ey.  Co.,  653. 

5.  BAILBOADS — Negligence — Sufficiency  of  Complaint. — In  an 
action  to  recover  for  the  death  of  plaintiif's  husband,  a  complaint 
alleging  that  he  was  killed  by  reason  of  defendant 's  train,  on  which 
he  was  traveling  as  a  passenger,  being  run  into  and  wrecked  by  an- 
other of  defendant's  trains,  and  that  such  collision  was  occasioned  by 
the  negligence  or  unskillfulness  of  the  officers,  servants,  or  employes 
thereon  in  running,  conducting  and  managing  such  train,  is  sufficient. 
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and  it  is  not  necessary  to  allege  the  particular  acts  of  any  par- 
ticular servant  or  employe  which  occasioned  the  collision.  (Mo.) 
Anderson  v.  Missouri-Pacific  Ry.  Co.,  748. 

6.  BAILBOADS — Passengers. — A  passenger  who  has  only  paid 
his  fare  to  a  certain  point  of  destination  is  not  required  to  leave 
the  train  at  that  point,  and  if  he  desires  to  continue  the  journey,  he 
has  a  right  to  remain  in  the  car,  retaining  his  status  as  a  passenger, 
and  when  demanded  of  him  pay  his  fare  to  the  farther  place  of 
his  destination.     (Mo.)     Anderson  v.  Missouri-Pacific  Ry.  Co.,  748. 

7.  RAILROADS — Passengers — Presumption. — Everyone  riding  in 
a  railroad  car  is  presumed,  prima  facie,  to  be  there  lawfully  as  a 
passenger,  having  paid,  or  being  liable,  when  called  on,  to  pay,  his 
fare,  and  the  burden  of  proof  is  on  the  carrier  to  prove  affirmatively 
that  he  was  a  trespasser.  (Mo.)  Anderson  v.  Missouri-Pacific  Ry. 
Co.,  748. 

8.  RAILROADS — Negligence — Brakeman. — A  brakeman  is  a 
train  servant  of  a  railroad  company  engaged  in  the  operation  and 
management  of  the  company's  train,  for  whose  negligence  in  caus- 
ing the  death  of  a  passenger  the  company  is  liable  for  a  statutory 
penalty  imposed  for  death  caused  by  negligence.  (Mo.)  Anderson 
V.  Missouri-Pacific  Ry.  Co.,  748. 

Passengers  on  Freight  Trains. 

9.  RAILROADS — Passengers  on  Freight  Trains — Presumption. — 
If  there  is  a  division  of  the  freight  and  passenger  basinets  of  a 
railroad,  the  common  presumption  is  that  a  person  found  on  a  freight 
train  is  not  legally  a  passenger,  and  if  he  claims  that  he  is,  it  de- 
volves upon  him  to  rebut  the  presumption.  (Ark.)  St.  Louis  etc. 
Ey.  Co.  V.  Reed,  78, 

10.  RAILROADS — Injury  While  Riding  on  Freight  Train. — If  a 
person  of  mature  years  rides  upon  the  caboose  of  a  freight  train,  in 
violation  of  the  rules  of  the  railroad  company,  when  he  knows,  or 
ought  to  know,  that  the  caboose  is  not  intended  for  the  carriage  of 
passengers,  and  while  so  riding  is  injured  in  a  collision,  he  cannot  re- 
cover damages  unless  the  injury  was  wantonly  and  willfully  inllieted. 
(Ark.)     St.  Louis  etc.  Ry.  Co.  v.  Reed,  78. 

11.  RAILROADS. — Passengers  Riding  in  freight  or  mixed  trains 
must  be  deemed  to  assume  all  the  inconveniences  and  risks  usually 
and  reasonably  incident  to  transportation  or  travel  on  such  trains, 
and  are  not  entitled  to  insist  upon  having  the  same  care  and  atten- 
tion as  may  be  justly  demanded  upon  regular  passenger  traii>«, 
(Ark.)      Rodgers  v.  Choctaw  etc.  R.  R.  Co.,  102. 

12.  RAILROADS — Passengers  on  Freight  Trains. — If  a  railroad 
company  undertakes  the  carriage  of  j)assengcrs  on  freight  trains  it 
owes  such  passengers  the  same  higli  degree  of  care  to  protect  them 
from  injury  as  if  they  were  on  a  regular  passenger  train,  but  at  the 
same  time  the  passenger  assumes  the  increased  risk  incident  to  the 
operation  and  management  of  such  trains.  (Ark.)  Rodgers  v.  Choc- 
taw etc.  R.  R.  Co.,  1U2. 

13.  RAILROADS — Passengers  on  Freight  Trains — Negligence  of 
Train  Men. — If  the  conductor  on  a  freight  train  is  aware  of  the  peril 
of  a  passenger  thereon  and  can,  by  the  exercise  of  ordinary  care,  warn 
him,  and  fails  to  do  so,  or  if  he  can  by  the  exercise  of  ordinary  care 
prevent  a  sudden  movement  of  the  train  and  fails  to  do  so,  the  rail- 
road company  is  liable  for  the  injury  to  a  passenger  resulting  there- 
from.    (Ark.)     Rodgers  v.  Choctaw  etc.  K.  R.  Co.,  102. 


1098  Index. 

14.  BAILROADS — Passengers  on  Freight  Trains. — Although  a  pas- 
senger on  a  freight  train  is  negligent  in  putting  himself  in  a  perilous 
position,  yet  if  the  direct  cause  of  the  injury  to  such  passenger  is  the 
omission  of  the  railroad  employes,  after  becoming  aware  of  his  peril, 
to  use  a  proper  degree  of  care  to  protect  him,  the  railroad  company 
is  liable.     (Ark.)     Eodgers  v.  Choctaw  etc.  E.  E.  Co.,  102. 

Baggage. 

15.  CARRIER — Liability  to  Parent  for  Child's  Baggage. — A.  father 
paying  full  fare  for  himself,  traveling  with  a  child  of  such  tender 
years  that  by  custom  no  fare  is  demanded  for  its  transportation,  may 
recover  upon  the  contract  of  carriage  for  the  loss  of  articles  bought 
and  used  for  the  child  and  packed  and  carried  with  the  father's  bag- 
gage.    (Mich.)     Withey  v.  Pere  Marquette  E.  E.  Co.,  533. 

16.  CARRIER — Liability  to  Husband  for  Wife's  Baggage. — Where 
a  husband  buys  railway  tickets  for  himself  and  wife,  and  has  their 
baggage  checked  thereon,  he  can  recover  on  the  contract  of  carriage 
for  the  loss  of  her  jewels  which  were  not  furnished  her  by  himself. 
(Mich.)     Withey  v.  Pere  Marquette  E.  E.  Co.,  533. 

Transportation  of  Goods. 

17.  CARRIERS— Liability  Until  Delivery — The  responsibility 
of  the  carrier  for  the  goods  continues  after  their  arrival  at  the  place 
of  destination  until  they  are  ready  to  be  delivered  and  the  owner  or 
consignee  has  had  a  reasonable  opportunity  to  examine  them  and  take 
them  away.  After  such  time  the  liability  of  the  carrier  as  carrier 
ceases,  but  it  is  his  duty  to  retain  them  until  they  are  claimed  or 
store  them  prudently  for  and  on  account  of  their  owner.  (Ark.) 
Arkansas  Southern  Ey.  Co.  v.  German  Nat.  Bank,  IGO. 

18.  CARRIERS — Liability  as  Warehousemen. — When  the  re- 
sponsibility of  a  carrier  as  such  ceases,  he  becomes  liable  for  the  goods 
carried  as  a  warehouseman,  until  the  goods  are  properly  delivered 
and  the  bill  of  lading  is  evidence  of  such  obligation.  (Ark.)  Arkan- 
sas Southern  Ey.  Co.  v.  German  Nat.  Bank,  IGO. 

Bills  of  Lading. 

19.  BILLS  OF  LADING — Statutory  Regulation— Constitutional 
Law — Interstate  Commerce. — A  statute  providing  that  warehouse  re- 
ceipts and  bills  of  lading  may  be  transferred  by  written  indorsement, 
that  the  transferee  thereof  shall  be  deemed  the  owner  of  the  property 
stored,  that  no  property  so  stored  shall  be  delivered  except  on  sur- 
render of  such  receipt  or  bill  of  lading,  and  imposing  a  penalty  for 
violation  of  its  provisions,  is  not  unconstitutional  as  imposing  a  burden 
on  interstate  commerce,  but  is  valid  as  to  such  commerce  in  the  ab- 
sence of  national  legislation  inconsistent  therewith.  (Ark.)  Arkan- 
sas Southern  Ey.  Co.  v.  German  Nat.  Bank,  160. 

20.  CARRIERS — Liability  Under  Bill  of  Lading. — If  a  railway 
company  agrees  to  carry  goods,  aujj  issues  bills  of  lading  therefor  to 
the  shipper's  order  in  care  of  a  third  person,  at  the  place  of  destina- 
tion, its  duty  as  carrier  is  not  discharged  merely  by  delivering  the 
goods  to  such  third  person  without  the  production  of  such  bills  of 
lading  properly  indorsed,  and  if  after  delivery  to  such  third  person  he 
delivers  the  goods  to  one  not  entitled  to  receive  them,  the  railroad 
company  is  liable  to  the  indorsee  of  the  bills  of  lading  for  the  value 
of  the  goods.  (Ark.)  Arkansas  Southern  Ey.  Co.  v.  German  Nat. 
Bank,  160. 
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Assignment  of  Bills  of  Lading. 

21.  BILLS  OF  LADING. — Assignments  of  bills  of  lading  are  not 
governed  by  the  commercial  law,  and  an  assignee  simply  acquires  the 
title  to  the  goods  described  therein.  (Ala.)  Ilass  v.  Citizens'  Bank, 
61. 

22.  BILLS  OF  LADING — Liability  of  Assignee. — The  assignee  of 
a  bill  of  lading  of  goods  in  transit  becomes  the  owner  of  the  goods  and 
assumes  the  responsibility  of  delivering  them  according  to  the  terms 
of  the  original  contract.     (Ala.)     Hass  v.  Citizens'  Bank,  61. 

23.  BILLS  OF  LADING — Liability  of  Assignee. — An  absolute  as- 
signment to  a  bank  of  a  bill  of  lading  of  goods,  and  of  the  draft  for 
their  purchase  price,  makes  such  bank  the  owner  of  the  goods,  and  the 
bill  of  lading  is  not  held  by  it  as  collateral  security  for  the  draft. 
(Ala.)     Hass  v.  Citizens'  Bank.  61. 

24.  BILLS  OF  LADING— Liability  of  Assignee. — An  assignee  of 
a  bill  of  lading  of  goods  and  of  the  draft  for  their  purchase  price  be- 
comes the  owner  of  the  goods  and  liable  to  deliver  them  according  to 
the  terms  of  the  original  contract  and  cannot  avoid  such  liability  on 
the  ground  that  as  owner  of  such  draft  he  is  a  bona  fide  purchaser 
of  the  goods  for  value,  and  as  such  not  responsible  for  their  delivery. 
(Ala.)    Hass  v.  Citizens'  Bank,  61. 

25.  BILLS  OF  LADING — Assignment  of. — At  common  law  the  in- 
dorsement and  delivery  of  a  bill  of  lailing  with  intent  to  pass' title  to 
the  goods  therein  specified  constitute  a  constructive  delivery  of  the 
goods  themselves,  and  the  carrier  having  notice  of  the  assignment 
is  liound  to  deliver  the  goods  to  the  assignee.  (Ark.)  Arkansas  South- 
ern liy.  Co.  v.  German  Xat.  Bank,  160. 

26.  BILLS  OF  LADING — Assignment  of — Stipulation  as  to  Deliv- 
ery.— If  goods  by  the  terms  of  a  bill  of  lading  are  deliverable  to  the 
order  of  the  shipper,  the  carrier  should  not  deliver  to  another  except 
upon  production  of  the  bill  of  lading  properly  indorsed  by  the  shipper, 
for  such  a  stipulation  is  notice  to  the  carrier  that  the  shipper  intends 
to  retain  in  his  power  the  ultinmte  disposition  of  the  goods.  (Ark.) 
Arkansas  Southern  By.  Co.  v.  German  iS'at.  Bank,  160. 

Note. 

Carriers,  presumption   of  negligence  against  from   happening  of  acci- 
dents, 990,  992,  997,  1021,  1022. 

CERTIORARI. 

1.  CERTIORARI— Scope  of  Writ.— The  Writ  of  Certiorari  can 
iss\ie  only  when  the  court  under  revi(>w  has  exceeded  its  jurisdiction. 
(Cal.)      tinn  v.  United  States  District  Attorney.  3.')4. 

2.  CERTIORARI  is  not  a  Writ  of  Right,  and  may  be  grant,  d  or  de- 
nieil  in  the  discretion  of  the  court  according  to  the  showing  made  in  a 
particular  case,  and  evidence  extrinsic  to  tlie  record  may  he  received 
before  issuing  tlie  writ,  to  show  that  no  injustice  has  Ijeen  done. 
(111.)      Deslauries  v.  Soucie.  4.32. 

3.  CERTIORARI — Evidence. — On  Motion  to  Quash  a  writ  of  cer- 
tiorari and  dismiss  the  petition  extrinsic  evidence  may  be  taken,  not 
for  the  ])urpose  of  contradicting  or  enlarging  the  record,  but  to  sliow 
that  public  detriment  and  inconvenience  may  result  from  quashing  the 
original  proceedings.      (111.)      Dcshiuries  v.  Soucie,  4.'?2. 

4.  CERTIORARI — Quashing  Writ. — A  writ  of  certiorari  to  review 
the  record  of  the  organization  of  a  drainage  district  must  be  quashed 
where,  owing  to  lapse  of  time,  incurring  debts  aud  levying  taxes,  great 
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public  detriment  will  result  from  quashing  the  original  organization 
and  where  the  petitioners  have  acquiesced  in  the  organization 
and  work  without  objection,  and  none  of  the  proper  parties  are  com- 
plaining of  want  of  notice  of  such  organization  proceedings.  (111.) 
Deslauries  v.  Soucie,  432. 

CHATTEL  MORTGAGES. 

1.  CHATTEL  MORTGAGES— Waiver  of  Lien.— Tf  the  holder  of 
a  chattel  mortgage  levies  an  execution  upon  the  mortgaged  property, 
he  thereby  waives  his  mortgage  lien  thereon.  (Ark.)  Liddell  v. 
Jones,  99. 

2.  CHATTEL  MORTGAGES.— Under  the  Lien  Law,  a  Failure 
to  File  a  Chattel  Mortgage  for  five  years  renders  it  void  as  against 
creditors  of  the  mortgagor  whose  claims  accrued  prior  to  such  fil- 
ing.    (N.  Y.)     Skilton  v.  Codington,  885. 

3.  CHATTEL  MORTGAGES— Unfiled— Right  of  Bankruptcy 
Trustee  to  Attack. — Under  the  bankrupt  act,  the  trustee  in  bankruptcy 
may  attack  a  chattel  mortgage  for  default  in  filing,  though  he  could 
not  have  done  so  under  the  bankruptcy  act  of  1868.  (N.  Y.)  Skil- 
ton V.  Codington,  88.5. 

4.  CHATTEL  MORTGAGES — Subsequently  Acquired  Property. — 
A  chattel  mortgage,  otherwise  valid,  is  not  rendered  void  because  it 
professes  to  include  property  that  may  be  subsequently  acquired. 
(N,  Y.)     Skilton  v.  Codington,  885. 

5.  CHATTEL  MORTGAGES— Effect  of  Perrairslon  to  Sell.— The 
fact  that  a  chattel  mortgage  permits  the  mortgagor  to  sell  the  mort- 
gaged chattels  and  apply  the  proceeds  in  payment  of  the  mortgage 
does  not  render  the  mortgage  void,  since  in  such  case  the  proceeds 
of  the  sales  must  be  treated  as  reducing  the  amount,  due  on  the  mort- 
gage, even  though  the  mortgagor  should  misapply  them  or  refuse  to 
pay  them  to  the  mortgagee.     (N.  Y.)     Skilton  v.  Codington,  885. 

6.  CHATTEL  MORTGAGES— Effect  of  Applying  Proceeds  of  Re- 
tail Sales  to  Expenses  of  Business. — A  chattel  mortgage  on  a  stock 
of  merchandise  which  provides  that  the  mortgagor  may  sell  and 
dispose  of  the  property  and  apply  the  proceeds  to  the  payment  of 
the  debt  "excepting  such  portion  thereof  as  is  necessary  for  the 
expenses  of  the  business  or  as  he  or  they  may  need  to  replenish  or 
increase  the  said  stock  of  goods,"  is  fraudulent  and  void  as  against 
the  mortgagor's  creditors,  as  a  matter  of  law.  (N.  Y.)  Skilton  v. 
Codington,  885. 

CIVIL  SERVICE. 

1.  CIVIL  SERVICE  LAW— Effect  of  Rules  Made  Thereunder.— 

The  rules  prescribed  by  the  state  and  municipal  commissions  pursu- 
ant to  the  provisions  of  the  civil  service  law  have  the  force  and  ef- 
fect of  law.     (N.  Y.)     Hale  v.  Worstell,  895. 

2.  CIVIL  SERVICE  LAW— Method  of  Making  Promotions.— 
The  constitutional  provisions  requiring  examinations  for  appointments 
and  promotions  in  the  civil  service  contemplate  that  all  appointments 
and  promotions  shall  be  made  according  to  merit  and  fitness,  to  be 
ascertained  by  competitive  examination,  unless  it  is  in  good  faith 
found  that  it  is  impracticable  so  to  determine  the  relative  merit  and 
fitness  of  persons  for  a  particular  position  or  employment.  Special 
circumstances  and  acts  of  personal  bravery  and  heroism  may  be  suf- 
ficient in  some  cases  without  other  test  of  merit  and  fitness.  (N.  Y.) 
Hale  v.  Worstell,  895. 

3.  CIVIL  SERVICE  LAW — Constitutionality  of  Statutes  or  Rules 
Thereon. — Any  statute  or  rule   contrary  to   the   express  language  or 
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trae  spirit,  and  intent  of  the  constitutional  provisions  requiring 
civil  service  examinations  cannot  be  enforced,  and  in  every  case  it  is 
for  the  courts  to  determine  whether  a  statute  or  rule  is  a  valid  ex- 
ercise of  the  power  to  determine  what  employes  or  class  of  employes 
it  is  not  practical  to  select  from  lists  prepared  after  an  examination 
or  a  competitive  examination.     (N.  Y.)     Hale  v.  Worstell,  895. 

4.  CIVIL  SEBVICE  LAW— Promotions  and  Transfers.— Since  a 
promotion  is  an  advancement  to  a  higher  position,  an  elevation,  a  pre- 
ferment, if  the  practical  working  of  the  civil  service  requires  a  trans- 
fer of  one  engaged  therein,  such  transfer  can  only  be  made  when  it 
does  not  in  fact  constitute  a  promotion.  Promotions  under  the  name 
of  transfers  are  evasions,  and  illegal  and  contrary  to  the  express 
terms  of  the  constitution.     (N,  Y.)     Hale  v.  Worstell,  895. 

5.  CIVIL  SERVICE  LAW.— The  Transfer  of  a  Bath  Attendant 
whose  salary  was  nine  hundred  dollars  per  year  and  whose  duties 
were  to  take  charge  and  care  of  a  particular  bathhouse  under  the 
direction  and  supervision  of  a  superintendent  of  public  baths,  who 
in  turn  was  subject  to  the  control  of  the  borough  president,  to  the 
position  of  assistant  superintendent  of  public  baths,  is  in  fact  a  pro- 
motion both  in  grade  of  work  to  be  done  and  in  compensation  to  be 
received  therefor,  and  hence  the  transfer  of  such  an  attendant  to 
the  position  of  assistant  superintendent  at  an  annual  salary  of  fif- 
teen hundred  dollars,  where  he  was  seventh  on  the  eligible  civil  ser- 
vice list  for  the  position,  and  the  transfer  was  made  without  regard 
to  those  prior  to  him  on  the  list,  is  illegal.  (N.  Y.)  Hale  v.  Worstell, 
895, 

6.  CIVIL  SERVICE  LAW.— The  Transfer  of  a  Third  Grade  Clerk 
assigned  to  the  bureau  of  buildings  in  the  borough  of  Brooklyn,  and 
whose  duties  wore  of  a  clerical  nature  and  incident  to  the  issuing 
of  slip  permits  for  the  alteration  of  buildings  and  such  other  clerical 
work  as  was  directed  by  superior  order,  and  whose  annual  salary  was 
one  thousand  and  fifty  dollars,  to  the  position  of  assistant  superin- 
tendent of  baths  at  an  annual  salary  of  fifteen  hundred  dollars,  is 
an  illegal  promotion  where  he  stood  seventeenth  on  the  eligible  civil 
service  list  for  the  position,  and  was  appointed  without  regard  to 
those  prior  to  him  on  the  list.     (N.  Y".)     Hale  v.  Worstell,  895. 

COMMISSIONS. 

See  Brokers.  • 

CONDITIONS  SUBSEQUENT. 

See  Deeds,  5-7. 

CONSTITUTIONAL  LAW. 

Miscellaneous  Constitutional  Qneations. 

1.  PLACE  OF  AMUSEMENT— Rights  of  Ticket-holders— Consti- 
tutional Law. — A  statute  making  it  unlawful  to  refuse  admission  to  a 
proper  person  holding  a  ticket  to  any  place  of  public  anuisi  inent,  and 
entitling  him,  if  refused  admission,  to  recover  Ins  actual  ilamagcs  and 
one  hundred  dollars  in  addition  thereto,  is  constitutional.  (Cal.) 
Greenberg  v.  Western  Turf  Assn.,  21G. 

2.  CONSTITUTIONAL  LAW.— The  Right  or  Privilege  of  Holding 
Office  is  a  Right  Under  the  Constitution  and  Laws  of  the  Several 
States,  and  the  citizen's  right  to  vote  at  elections,  whetlier  for  otlicers 
of  the  state  or  of  the  United  States,  exists  by  reason  of  the  fact  that 
he  is  a  citizen  of,  and  entitled  to  vote  under  the  laws  of,  the  state  in 
which  he  resides.     (Minn.)     State  v.  Wtbtr,  631. 
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3.  CONSTITUTIONAL  LAW— Impaiilnent  of  the  Obligation  of 
Contracts  by  Judicial  Decisions. — To  come  within  the  provisions  of 
the  constitution  of  the  United  States  which  declares  that  no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts  not  only 
must  the  obligation  of  a  contract  be  impaired,  but  it  .must  be  im- 
paired by  some  act  of  the  legislature  of  the  state,  and  not  by  a  de- 
cision of  its  judicial  department  only,  (Mo.)  King  v.  Phoenix  Ins. 
Co.,  678. 

4.  CONSTITUTIONAL  LAW.— Local  Option  Laws  may  be  Con- 
stitutional, but  to  be  so  they  must  apply  to  the  whole  state  and  con- 
fer upon  the  people  of  each  localitj'  the  privilege  of  taking  advan- 
tage or  not  of  those  laws,  as  they  see  fit.  (Mo.)  State  v.  Chicago 
etc.  K.  E.  Co.,  661. 

Statutes  Void  or  Void  in  Part. 

5.  UNCONSTITUTIONAL  LAW,  Effect  of.— Sections  of  Stat- 
utes which  are  void  because  of  being  in  conflict  with  some  limitation 
of  the  constitution  are  absolute  nullities,  and  must  be  treated  in  the 
construction  of  the  statute  as  though  they  had  never  been  passed  or 
approved  by  the  governor.     (111.)     People  v.  Olsen,  371. 

6.  CONSTITUTIONAL  LAW,  Law  Void  in  Part  Whether  Void 
in  Whole. — If  the  parts  of  a  law  are  divisible,  and  scune  of  them 
are  constitutional  and  others  not,  the  constitutional  provisions  can- 
not be  held  valid  if  it  appears  that  they  would  not  have  been  adopted 
without  the  other  parts.     (Mo.)     State  v.  Chicago  etc.  Ry.  Co.,  661. 

7.  CONSTITUTIONAL  LAW— Statutes  Invalid  in  Part.— Al- 
though a  part  of  a  statute  is  unconstitutional,  that  docs  not  authorize 
the  courts  to  declare  the  remainder  void  also,  unless  all  the  provisions 
are  connected  in  subject  matter,  depending  on  each  other,  operating 
together  for  the  same  purpose,  or  otherwise  so  connected  in  meaning 
that  it  cannot  be  presumed  the  legislature  would  have  passed  the 
one  without  the  other.     (111.)     People  v.  Olsen,  371. 

8.  CONSTITUTIONAL  LAW— Statutes  Invalid  in  Part.— Consti- 
tutional and  unconstitutional  provisions  of  a  statute  may  even  be 
contained  in  the  same  section,  and  yet  be  perfectly  distinct  and  sepa- 
rable, so  that  the  one  may  stand  though  the  other  must  fall.  The 
question  is  not  whether  they  are  contained  in  the  same  section,  but 
whether  they  are  e^entially  and  separably  connected  in  substance. 
If,  when  the  unconstitutional  portion  is  stricken  out,  that  which 
remains  is  complete  in  itself  and  capable  of  being  executed  in  ac- 
cordance with  the  apparent  legislative  intent,  wholly  independent 
of  that  which  is  rejected,  it  must  be  sustained.  (111.)  People  v. 
Olsen,  371. 

9.  CONSTITUTIONAL  LAW— Statutes  Invalid  in  Part.— Al- 
though one  section  of  a  statute  is  not  enacted  in  the  mode  prescribed 
by  the  constitution,  this  does  not  render  void  other  sections  of  the 
statute  not  at  variance  with  the  constitution,  and  which  are  a  com- 
plete act  in  themselves,  and  not  dependent  upon  the  unconstitutional 
section.     (111.)     People  v.  Olsen,  371. 

Amendments  to  Constitution. 

10.  A  CONSTITUTIONAL  AMENDMENT  cannot  be  Held  Void 

because  of  its  conflict  with  the  pre-existing  provisions  of  the  same 
constitution.  When  the  amendment  is  adopted,  it  becomes,  in  effect, 
the  same  as  if  it  had  been  originally  a  part  of  the  constitution.  (Mo.) 
State  v.  Chicago  etc.  B.  E.  Co.,  661. 
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11.  CONSTITUTIONAL  LAW — Constitutional  Amendment  Invalid 
in  Part,  When  Invalid  as  a  Whole. — If  a  constitutional  amendment 
authorizes  the  county  courts  of  the  several  counties  of  the  state,  at 
their  discretion,  to  impose  certain  road  and  bridge  taxes,  but  is  void 
because  it  exempts  designated  cities,  this  exemption  cannot  be  dis- 
regarded and  the  constitutional  amendment  held  to  apply  to  all  parts 
of  the  state,  including  the  cities  so  exempted.  (Mo.)  State  v.  Chi- 
cago etc.  E.  E.  Co.,  661. 

Departments  of  Government. 

12.  CONSTITUTIONAL  LAW— Delegation  to  One  Department  of 
the  Government  of  Duties  Committed  by  the  Constitution  to  Another. 
While,  as  a  general  rule,  the  legislature  cannot  delegate  legislative 
powers  to  the  judiciary,  still  where  the  duties  are  of  an  ambiguous 
character  and  are  imposed  upon  a  judicial  officer,  every  doubt  will 
be  resolved  in  favor  of  the  validity  of  the.  statute,  and  the  powers 
conferred  will  be  hold  to  be  judicial.      (Minn.)      State  v.  Bates,  612. 

13.  CONSTITUTIONAL  LAW,  Classification  of  Departments  of 
Government. — Tliero  may  be  a  case  wIrto  a  particular  power  cannot 
be  affirmed  to  be  either  executive,  legislative  or  judicial,  and  if  such 
power  is  not  by  the  constitution  unequivocally  intrusted  to  either 
the  executive  or  judicial  departments,  the  mode  of  its  exercise  and 
the  agency  must  necessarily  be  determined  by  the  legislature.  (Minn.) 
State  v.  Bates,  612. 

Labor  Laica. 

14.  CONSTITUTIONAL  LAW— Hours  of  Labor.— A  statute  im- 
posing a  pcnalt}-  on  anyone  working  more  than  eight  hours  per  day 
in  any  mine,  smelter  or  mil)  for  the  reduction  of  ores  is  not  in  con- 
flict with  constitutional  provisions  guaranteeing  the  right  to  acquire 
and  possess  property,  and  forbidding  the  imposition  of  excessive 
fines  or  cruel  or  unusual  punishment,  but  is  sustainable  as  a  valid 
health  regulation  under  the  police  power.     (Nev.)     Ex  parte  Kair,  817. 

15.  POLICE  POWER — Expert  Evidence. — Validity  of  Laws  en- 
acted in  the  exercise  of  the  police  power  of  the  state  cannot  be 
made  dependent  upon  the  views  of  experts  as  to  the  necessity  of 
such  enactment.     (Nev.)     Ex  parte  Kair,  817. 

16.  CONSTITUTIONAL  LAW.— The  Free  and  Untrammeled  Right 
to  Contract  is  a  part  of  the  liberty  guaranteed  to  every  citizen  by 
the  federal  and  state  constitutions.  Personal  liberty  is  always  sub- 
ject to  restraint  when  its  exercise  affects  the  safety,  health,  or  moral 
and  general  welfare  of  the  public,  but  subject  to  such  restraint  an 
employer  and  employe  may  make  and  enforce  such  contracts  relat- 
ing to  labor  as  they  may  agree  upon.      (\.  Y.)      People  v.  Marcus,  9U2. 

17.  CONSTITUTIONAL  LAW.— Contracts  for  Labor  may  be  freely 
made  with  individuals  or  a  combination  of  individuals  as  long  as 
such  contracts  do  not  interfere  with  public  safetv,  health  or  morals. 
(N.  Y.)     People  v.  Marcus,  902. 

18.  CONSTITUTIONAL  LAW— Right  to  Contract  Respecting  the 
Joining  of  Labor  Organizations. — An  employer  of  l.ubor  m.iy  refuse 
to  employ  a  person  who  is  a  member  of  any  labor. organization,  or  he 
may  make  an  employment  conditional  upon  the  person  employed  re- 
fraining from  joining  or  becoming  a  member  of  a  labor  organization. 
(N.  Y.)     People  v.  Marcus,  S)U2. 

19.  CONSTITUTIONAL  LAW— Freedom  of  Contract— Prohibiting 
the  Joining  of  Labor  Unions. — Penal  Code,  section  171a,  which  makes 
it  a  misdemeanor  for  a  person  to  make  the  employment  or  the  con- 
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tinuance  of  an  employment  of  a  person  conditional  upon  the  em 
ploy6  not  joining  or  becoming  a  member  of  a  labor  organization  is 
unconstitutional,  in  that  it  impairs  the  right  to  contract.  (N.  Y.) 
People  V.  Marcus,  902. 

20.  MASTER  AND  SERVANT— Construction  of  Contract.— The 
Words  "Coerce  or  Compel,"  used  in  Penal  Code,  section  171a,  which 
made  it  a  misdemeanor  for  oue  "who  shall  hereafter  coerce  or  cnn-. 
pel  any  person  or  persons,  employe  or  employes,  laborer  or  mechanic,  to 
enter  into  an  agreement,  either  written  or  verbal,  from  such  person, 
persons,  employe,  laborer  or  mechanic,  not  to  join  or  become  a 
mfember  of  any  labor  organization,  as  a  condition  of  such  person  or 
persons  securing  employment,  or  continuing  in  the  employment  of 
any  such  person  or  persons,  employer  or  employers,  corporation  or 
corporations,"  do  not  refer  to  physical  violence  or  interference  with 
the  person  of  the  employe.     (N.  Y.)     People  v.  Marcus,  902. 

21.  CONSTITUTIONAL  LAW— Miner's  Washroom  Act.— A  statute 
requiring  mine  owners  to  provide  a  washroom  at  the  top  of  each  mine 
for  the  use  of  employes  places  upon  mine  owners  or  operators  a  bur- 
den not  borne  by  other  employers  of  labor,  and  is  therefore  special 
legislation,  discriminatory  and  void.     (111.)     Starne  v.  People,  389. 

22.  CONSTITUTIONAL  LAW— Police  Power— Miner's  Washroom 
Act. — A  statute  requiring  mine  owners  to  provide  a  washroom  at  the 
top  of  each  mine  for  the  use  of  their  employes  is  special  legislation, 
and  cannot  be  sustained  as  a  proper  exercise  of  the  police  power  to 
enact  sanitary  laws.  The  legislature  cannot  ameliorate  the  coal 
miners'  condition  under  the  guise  of  an  exercise  of  the  police  power, 
and  leaves  others  unaided  who  suffer  from  like  causes.  (III.)  Starne 
V.  People,  389. 

23.  CONSTITUTIONAL  LAW— Legislation  Concerning  Mines.— 
Constitutional  provisions  requiring  the  enactment  of  laws  for  the 
protection  of  miners  are  designed  only  to  require  the  passage  of  laws 
lor  the  protection  of  miners  against  personal  injury  while  in  the  mine. 
(111.)     Starne  v.  People,  389. 

Effect  to  he  Given  Evidence. 

24.  CONSTITUTIONAL  LAW — Effect  to  be  Given  to  Evidence. — A 
statute  providing  that  the  failure  or  refusal  of  any  person  who  has 
entered  into  contract  for  service  and  obtained  any  money  or  prop- 
erty thereby,  to  perform  such  service  or  refund  such  money  or  prop- 
erty without  just  cause,  shall  be  prima  facie  evidence  of  an  intent 
to  defraud,  is  constitutional  and  valid.     (Ala.)     State  v.  Thomas,  17. 

25.  CONSTITUTIONAL  LAW— Effect  to  be  Given  to  Evidence. — 
Statutes  declaring  what  shall  be  presumptive  or  prima  facie  evidence 
of  any  fact  are  constitutional  and  valid.     (Ala.)     State  v.  Thomas,  17. 

Restriction  on  Appellate  Jurisdiction. 

26.  CONSTITUTIONAL  LAW— Restriction  on  Appellate  Jurisdic- 
tion.— A  statute  limiting  the  power  of  the  circuit  court  to  set  aside  ver- 
dicts as  excessive  is  a  restriction  upon  the  constitutional  appellate  power 
of  the  supreme  court,  and  for  that  reason  is  void.  (Ark.)  St.  Louis 
etc.  R.  R.  Co.  V.  Mathis,  85. 

27.  CONSTITUTIONAL  LAW — Restrictions  on  Appellate  Jurisdic- 
tion.— A  constitutional  provision  conferring  appellate  jurisdiction 
upon  the  supreme  court,  "under  such  restrictions  as  may  from  time 
to  time  be  prescribed  by  law,"  does  not  confer  power  to  limit  the 
right  of  appeal  by  statute,  but  only  power  to  prescribe  regulations 
as  to  the  manner  of  taking  appeals,  and  the  time  within  which  they 
may  be  taken.     (Ark.)     St.  Louis  etc.  R.  R.  Co.  v.  Mathis,  85. 
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28.  CONSTITUTIONAL  LAW— Restrictions  on  Appellate  Jurisdic- 
tion.— If  a  constitutional  provision  confers  upon  the  supreme  court 
appellate  jurisdiction  in  all  eases  of  final  judgment,  a  statute  which 
seeks  to  prohibit  in  that  court  an  inquiry  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  amount  of  damages  assessed  by  a  jury,  or  to 
require  a  litigant  to  surrender  his  right  of-  appeal  as  a  condition  upon 
which  he  may  accept  the  reduction  by  the  trial  court  of  an  exces- 
sive verdict,  is  unconstitutional  and  void.  (Ark.)  St.  Louis  etc.  E. 
R.  Co.  V.  Mathis,  85.  « 

See  Civil  Service;  Criminal  Law;  Usury, 

CONTINUANCE. 

CONTINUANCE  Because  of  Counsel's  Other  Engagements. — 
It  is  not  an  abuse  of  discretion  to  refuse  a  motion  for  a  continuance, 
based  on  the  sole  ground  that  the  party's  counsel  is  detained  by  previ- 
ous professional  engagements  in  another  county.  (Cal.)  Berentz  v. 
Belmont  Oil  Min.  Co.,  308, 

CONTRACTS, 

UNLAWFUL  CONTRACT— Accounting  on  Quantum  Meruit. — 
Where  an  accounting  or  a  recovery  is  allowed  under  an  unlawful 
contract,  it  is  not  based  on  the  contract,  but  upon  a  quantum  meruit, 
disaffirming  the  contract  and  holding  the  defendant  liable  for  the 
value  of  the  benefits  actually  received.  (Mich,)  White  Star  Line  v. 
Star  Line  of  Steamers,  551. 

CORPORATIONS. 

Seal  as  Evidence. 

1,  CORPORATIONS,  Seal  of  as  Evidence.— If  a  contract  purport- 
ing to  be  signed  by  a  corporation  is  und^r  its  corporate  seal,  such 
contract  is  admissible  in  evidence,  (Minn,)  Emerson  v.  Pacific  Coast 
etc.  Co.,  603. 

Stockholders'  Liability. 

2.  CORPORATIONS — Nature  of  Stockholders'  Liability— Where 
Enforceable, — The  liability  of  stockholders  to  the  creditors  of  the 
corporation  is  not  a  contract,  but  a  statutory  liability  to  be  enforced 
primarily  at  the  home  of  the  insolvent  corporation  and  in  the  state 
creating  the  obligation.  (N.  Y.)  Knickerbocker  Trust  Co.  v.  Iselin, 
863, 

6.  CORPORATIONS. — Statutes  Creating  Stockholders'  Liability 
Affect  the  Remedy  Only  and  apply  to  actions  pending  when  they  were 
passed.     (N.  Y.)     Knickerbocker  Trust  Co.  v,  Iselin,  863. 

1.  FOREIGN  CORPORATIONS— Statutory  Stockholders'  Liabil- 
ity.— An  Action  at  Law  by  a  Single  Creditor  Against  a  Single  Stock- 
holder of  an  insolvent  Maryland  corporation,  to  enforce  the  statutory 
liability  of  the  stockholder  on  the  stock  held  by  him  cannot  be 
maintained  in  New  York  under  the  laws  of  Maryland  respecting  such 
stockholders'  liability,  nor  can  it  be  maintained  under  the  stock 
corporation  law  of  New  York.  (N.  Y.)  Knickerbocker  Trust  Co.  v. 
Iselin,  863. 

5.  FOREIGN  CORPORATIONS— Pleading  Stockholders'  LiabiUty 
— Effect  of  General  Demurrer. — Where  the  complaint  in  a  suit  to  en- 
force the  statutory  liability  of  the  stockholders  of  a  corporation  of 
another  state  alleges  that  ' '  by  virtue  ....  of  the  aforesaid  laws  of 
Maryland  as  defined,  construed,  administered  and  enforced  by  the 
courts  of  that  state,  defendant  is  personally  and  individually  indebted 
to  the  plaintiff  to  an  amount  equal  to  double  the  amount  of  stock  at 
par,"  a  demurrer  to  the  complaint,  on  the  ground  that  it  does  not 
Am.   St.   Rep.,   Vol.    113 — 70 
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state  a  cause  of  action,  does  not  admit  the  foreign  law  as  stated  in 
tlie  complaint,  since  a  demurrer  does  not  admit  any  facts  not  well 
pleaded.     (N.  Y.)     Knickerbocker  Trust  Co.  v.  Iselin,  863. 

Foreign  Corporations. 

6.  CORPORATIONS,  FOREIGN — Doing  Business  in  State.— The 
institution  and  prosecution  of  an  action  by  a  foreign  corporation  does 
not  constitute  doing  business  within  the  state.  (Ark.)  Alley  v. 
Bowpn-Merrill  Co.,  73. 

7.  CORPORATIONS— FOREIGN— Contracts  of— Compliance  With 
Statute. — A  contract  made  by  a  foreign  corporation  before  compliance 
with  the  terms  of  a  statute  authorizing  or  permitting  it  to  do  business 
within  the  state  is  not  void,  but  may  be  enforced  in  the  courts  of  that 
state  after  such  corporation  has  duly  complied  with  the  statutory 
requirements.     (Ark.)     Woolfort  v.  Dixie  Cotton  Oil  Co.,  139. 

COURTS. 
COURT  OF  RECORD  of  Common-law  Jurisdiction,  What  Pre- 
sumed to  be. — A  Court  of  a  Sister  State  having  a  judge,  clerk   and 
seal   is   a    court   of   record   whose   jurisdiction   is   presumed.     (Minn.) 
State  V.  Weber,  630. 

See  Constitutional  Law,  12,  13,  28,  29. 

CRIMINAL  LAW. 

1.  CONSTITUTIONAL  LAW— Suspension  of  Prosecution— Ri^ht 
to  Speedy  Trial. — If  one  under  prosecution  for  seduction  marries  t!io 
female  alleged  to  have  been  seduced  before  the  termination  of  such 
prosecution,  and  thereby  causes  it  to  be  suspended  in  accordance  with 
statutory  provisions,  and  subsequently  deserts  her  without  cause, 
whereupon  the  prosecution  is  reinstated,  he  cannot  complain  that  the 
suspension  of  the  prosecution  by  his  marriage  has  deprived  him  of 
his  constitutional  right  to  a  speedy  trial,  if  he  has  at  no  time  de- 
manded a  speedier  conclusion  of  such  trial.  (Ark.)  Burnett  v. 
State,  94. 

2.  CONSTITUTIONAL  LAW— Former  Jeopardy.— If  a  prosecution 
for  seduction  is  suspended  on  account  of  the  marriage  oi  the  accused 
and  the  prosecutrix  after  a  jury  has  been  sworn  and  evidence  intro- 
duced, and  such  prosecution  is  reinstated  upon  his  willful  desertion 
of  her  in  accordance  with  statutory  provisions,  no  jeopardy  attaches 
ly  reason  of  the  former  prorrcution  unless  the  suspension  thereof 
is  ordered  without  the  consent  of  the  accused,  express  or  implied. 
(Ark.)      Burnett  v.  State,  94. 

3.  CRIMINAL  LAW — Former  Jeopardy. — If  a  trial  is  suspended 
by  the  act  of  the  accused,  or  for  his  benefit,  or  at  his  own  request, 
no  jeopardy  attaches  by  reason  of  that  trial.  (Ark.)  Burnett  v. 
State,  94. 

DAMAGES. 

1.  NEGLIGENCE — Exemplary  Da,mages. — Negligence,  however 
gross,  will  not  justify  a  verdict  for  exemplary  damages,  unless  the 
negligent  party  is  guilty  of  willfulness,  wantonness,  or  conscious  indif- 
ference to  the  consequences,  from  which  malice  may  be  inferred. 
(Ark.)     Arkansas  etc.  Ry.  Co.  v.  Stroude,  130. 

2.  DAMAGES  are  not  Discretionary  with  the  Jury. — It  is  rule 
of  this  court  that  damages  are  not  a  mere  matter  of  discretion  of 
the  jury.  Therefore,  on  the  breach  of  a  contract  to  allow  brokers 
to  sell  upon  a  stipulated  commission  for  a  period  of  years  a  specified 
part  of  the  product  of  their  employers,  the  latter  are  liable  in  dam- 
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ages  for  such  breach  to  reimburse  the  brokers  for  the  loss  of  profits 
occasioncfl  thoroby.     (Minn.)     Emerson  v.  Pacific  Coast  etc.  Co.,  603. 

3.  DAMAGES,  Future  Profits  as  a  Basis  of. — An  agent  selling  on 
commission,  on  breach  of  the  contract  by  his  employer  without  just 
cause,  is  entitled  to  the  profits,  past  and  future,  he  would  have  real- 
ized if  the  defendant  had  performed  his  contract,  and  evidence  of 
sales  made  by  the  defendant  within  the  unexpired  period  is  admis- 
sible and  should  be  considered  by  tlie  jury,  upon  proper  caution  by 
the  court  to  avoid  excess  in  speculation,  to  show  the  proper  extent  of 
the  plaintiff's  recovery.  (Minn.)  Emerson  v.  Pacific  Coast  etc.  Co., 
603. 

4.  DAMAGES — Failure  to  Find. — If  the  recovery  of  nominal  dam- 
ages, to  which  a  party  is  entitled,  determines  and  adjudicates  some 
valuable  right  in  real  jiroperty,  the  refusal  to  allow  them  is  review- 
able on  appeal,  and  constitutes  reversible  error.  (lowaj  Harvey  v. 
Mason  City  etc.  E.  R.  Co.,  483. 

See  Death. 

DEATH. 

1.  NEGLIGENCE  Causing  Death — Damages — Loss  of  Parental 
Care. — Tn  an  action  by  minor  cliildren  for  the  death  of  their  parent, 
the  industry,  moral  character,  and  parental  care  and  affection  of  the 
deceased  may  be  taken  into  consideration  in  estimating  the  dam- 
ages.     (Ark.)      St.  Louis  etc.  R.  R.  Co.  v.  Mathis,  85. 

2.  DEATH  BY  WRONGFUL  ACT— Excessive  Damages.— Wliile 
the  damage  to  infant  children  caused  by  the  death  of  their  father 
by  wrongful  act,  and  the  loss  of  his  care,  attention  and  moral  train- 
ing, can  be  measured  by  no  fixed  rule,  yet  there  is  a  limit  to  tlie 
amount  to  be  allowed  in  such  case,  and  it  is  the  duty  of  the  appel- 
late court  to  see  that  such  limit  is  not  exceeded.  (Ark.)  St.  Louis 
etc.  R.  R.  Co.  V.  Mathis,  85. 

3.  DEATH  BY  WRONGFUL  ACT— Damages  to  Minor  Children.— 
While  no  amount  of  money  can  fully  comj)ensate  minor  children  for 
the  distress  of  mind  suffered  by  them  in  the  violent  and  painful  death 
of  their  father  caused  by  negligence,  and  in  the  loss  of  liis  affection- 
ate care  and  attention,  yet  it  is  the  duty  of  the  court,  in  determin- 
ing whether  the  amount  awn.  led  is  xcessive,  to  ascertain  what  amount 
would  constitute  fair  compensation  for  the  injury  inflicted.  (Ark.) 
St.  Louis  etc.  R.  R.  Co.  v.  Mathis,  85. 

4.  NEGLIGENCE  CAUSING  DEATH— Evidence  of  Earning  Ca- 
pacity.—  In  an  action  to  recover  for  loss  of  life  caused  by  negligence 
it  may  be  shown  that  the  deceased  was  a  bright,  economical  and  indus- 
trious boy,  learning  his  trade  quickly,  as  a  circumstance  to  go  tu  the 
jury  in  fixing  his  present  earning  capacity  and  future  expectancy. 
(Ala.)      Central  Foundry  Co.  v.  Bennett,  .')2. 

5.  NEGLIGENCE  CAUSING  DEATH— Evidence— Wages  of 
Skilled  Mechanics. — In  an  action  to  recover  for  loss  of  life  caused  by 
negligence,  evidence  to  show  what  wages  a  skilled  nu>ch;niic  earned 
per  (lay  is  not  admissible  when  it  is  shown  that  the  deceasi'd  had  been 
learning  the  trade  only  aWout  seven  weeks,  while  it  re(juired  a  three 
years'  apprenticeship  to  become  a  skilled  mechanic.  (.\la.)  Central 
Foundry   Co.   v.    Bennett,   32. 

6.  NEGLIGENCE  Causing  Death — Setoff  of  Damages. — In  an  ac- 
tion to  recover  damages  for  tiie  wrongful  death  of  a  |)erson  caused  by 
negligence,  damages  alleged  to  have  been  caused  to  projierty  of  the 
defendant  through  the  uigligeuce  of  the  deceased  cannot  be  used  as  a 
setoff.     (Ala.)      Western  Ry.  v.  Russell,  24. 
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DEDICATION. 

In  General. 

1.  DEDICATION  OF  STREETS — Sufficiency  of  Acceptance— If  a 

plat  dedicating  a  street  is  approved  by  the  board  of  public  works,  and 
is  recorded  in  the  office  of  the  register  of  deeds,  and  soon  thereafter 
men  in  the  employ  of  the  city  plow,  scrape  and  round  up  the  street 
for  public  travel,  this  shows  a  sufficient  acceptance  of  the  dedication. 
(Mich.)     People  v.  Wolverine  Mfg.  Co.,  544. 

2.  OBSTRUCTION  OF  STREET.— Where  the  Dedication  of  a 
Street  has  been  accepted  by  the  city  opening  and  working  it,  abut- 
ting owners  who  have  recognized  its  public  character  by  petitioning 
the  council  for  its  vacation  cannot  be  heard  to  contend,  when  prose- 
cuted for  obstructing  the  street,  that  the  prosecution  involves  title 
to  land,  and  thereby  oust  the  municipal  court  of  jurisdiction.  (Mich.) 
People  V.  Wolverine  Mfg.  Co.,  544. 

3.  ESTOPPEL  Against  Municipal  Corporations — Dedication. — If 
land  is  dedicated  to  a  city  and  thereafter  used  for  the  very  purposes 
for  which  the  dedication  was  made  and  intended,  the  city  is  estopped 
to  deny  such  use.     (Iowa)     Sioux  City  v.  Chicago  etc.  Ry.  Co.,  501. 

4.  DEDICATION — Streets. — If  cotenants  plat  the  common  land 
into  lots  and  blocks,  with  streets  intervening,  and  divide  it  among 
themselves,  the  fact  that  the  land  so  divided  remains  in  the  ownership 
of  such  cotenants  or  their  privies  will  not  prevent  the  dedication  from 
being  effective  among  themselves.  (Ark.)  Dickinson  v.  Arkansas 
City  Imp.  Co.,  170. 

Revocation  and  Abandonment. 

5.  DEDICATION — Revocation  of. — If  tenants  in  common  plat 
the  common  land  into  lots  and  blocks,  witb  streets  and  alleys  inter- 
vening, but  none  of  the  blocks  or  lots  are  ever  sold  to  third  persons, 
and  the  streets  and  alleys  are  never  thrown  open  to  the  public,  neither 
the  public  nor  third  persons  have  any  right  therein,  and  it  remains 
within  the  power  of  the  owners  to  revoke  the  dedication.  (Ark.) 
Dickinson  v.  Arkansas  City  Imp.  Co.,  170. 

6.  DEDICATION. — Revocation  of  a  dedication  of  land  may  be  ac- 
complished either  by  an  affirmative  act  in  recalling  it  or  by  an  aban- 
donment of  the  scheme,  and  abandonment  occurs  where  the  object 
of  the  use  for  which  the  property  is  dedicated  wholly  fails.  (Ark.) 
Dickinson  v.  Arkansas  City  Imp.  Co.^  170. 

7.  DEDICATION  —  Revocation  —  Abandonment. — If  for  twenty 
years  after  land  has  been  platted  into  blocks,  lots  and  streets,  and 
dedicated  as  an  addition  to  a  city,  the  land  is  used  solely  for  farming 
purposes  without  the  sale  of  any  part  of  it  as  lots,  the  dedication 
must  be  deemed  to  have  been  abandoned  and  may  be  revoked.  (Ark.) 
Dickinson  v.  Arkansas  City  Imp.  Co.,  170. 

8.  DEDICATION  —  Effect  of  Abandonment. — A  conveyance  of 
blocks  and  lots,  describing  them  by  numbers  only,  passes  the  fee  to 
the  center  of  the  streets  and  alleys  on  which  they  abut,  subject  only 
to  the  right  of  the  public  to  use  tirf  streets  as  highways,  and  when 
the  streets  are  vacated  or  the  use  abandoned,  they  revert  to  the  own- 
ers of  the  adjoining  lots.  (Ark.)  Dickinson  v.  Arkansas  City  Imp. 
Co.,  170. 

9.  DEDICATION — Abandonment. — If  a  railroad  company  permits 
the  use  of  a  portion  of  its  depot  grounds  lying  along  a  river  to  be 
used  for  the  landing  of  boats,  with  no  intent  to  dedicate  any  portion 
thereof   to   any  purpose   inconsistent   with   its   own   use,  the   railroad 
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company  is  not  thereby  devested  of  the  title  to  any  part  of  such 
grounds,  although  they  were  conveyed  to  it  solely  for  railroad  pur- 
poses.    (Iowa)     Sioux  City  v.  Chicago  etc.  Ky.  Co.,  501. 

DEEDS. 

In  General. 

1.  DEEDS— "Children"— "Heirs."— The  word  "children,"  used 
in  a  deed,  may  be  given  the  meaning  of  the  word  "heirs"  when  the 
context  requires  it  to  carry  out  the  intention  of  the  grantor.  (HI.) 
Dick  V,  Ricker,  426. 

2.  DEEDS— "To  the  Use  of."— If  the  legal  and  equitable  estate 
are  merged  in  the  same  person  under  a  deed,  the  words  "to  the  use 
of"  such  person  are  of  no  effect,  and  no  trusteeship  can  be  predicated 
thereon.     (111.)     Dick  v.  Ricker,  426. 

3.  DEEDS — Estate-tail. — A  deed  granting  to  a  daughter  "and  to 
the  children  of  her  body  begotten,"  certain  described  land,  "to  have 
and  to  hold  the  same  to  the  use"  of  such  daughter,  "for  and  during 
the  term  of  her  natural  life  and  after  her  death  to  the  use  of  the 
children  of  her  body  begotten,"  creates  an  estate-tail,  conveying  to 
such  daughter  a  life  estate  with  remainder  in  fee  to  her  children. 
(111.)     Dick  V.  Ricker,  426. 

Delivery. 

4.  DEEDS — Delivery — Presumption. — A  strong  presumption  of  the 
delivery  of  a  deed  arises  when  it  is  given  to  one  of  the  grantees  and 
is  retained  by  him  for  two  years  and  until  his  death.  (Iowa)  Hild 
v.  Hild,  500. 

5.  DEEDS — Delivery — Death  of  Grantor. — If  a  deed  from  father  to 
son  is  not  delivered  until  after  the  grantor's  death,  when  it  was  signed 
by  the  grantor's  widow  and  delivered  to  such  son,  no  title  passes 
under  the  deed.     (111.)     Jolly  v.  Graham,  435. 

Conditions  Subsequent. 

6.  DEEDS. — Conditions  Subsequent  are  not  Favored,  and  no  pro- 
vision in  a  deed  will  be  interpreted  to  create  such  a  condition,  if  the 
language  will  bear  any  other  reasonable  interpretation.  (Cal.)  Haw- 
ley  v.  Kafitz,  282. 

7.  DEEDS — Condition  Subsequent — Covenant  to  Build. — A  pro- 
vision in  a  deed  that  it  is  given  and  accepted  upon  the  express 
agreement  of  the  grantee  to  build  a  house  of  a  specified  value  on  the 
premises  within  a  designated  time,  and  that  the  agreement  is  a  part 
of  the  consideration  for  the  conveyance,  creates  a  personal  covenant, 
and  not  a  condition  subsequent.     (Cal.)     Hawlcy  v.  Kafitz,  282. 

8.  DEEDS — Condition  Subsequent — Evidence. — If  a  clause  in  a 
deed  is  no  wise  ambiguous  or  equivocal,  evidence  of  the  understand- 
ing of  the  parties  that  the  clause  was  intended  to  create  a  condition 
subsequent  is  not  admissible  in  determining  whether  or  not  it  does. 
(Cal.)     Hawley   v,   Kafitz,   282. 

Note. 

Definition  of  sham  answers,  639. 

DESCENT  AND  DISTRIBUTION. 

1.  DESCENT  AND  DISTRIBUTION— Liability  of  Heirs  for  Debts 

of  Ancestor. — Kial  estate  of  an  intestate  decedent  descends  directly 
to  his  heirs,  subjict,  however,  to  the  payment  of  the  ancestor's  debts 
and  expenses  of  administration.      (Mich.)      Marvin  v.  Bowlby,  574. 

2.  DESCENT  Ain)  DISTRIBUTION— Payment  of  Debts  of  An- 
cestor— Order  of  Subjection. — An  intestate's  j>crsoual  estate  must  first 
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be  subjected  to  the  payment  of  his  debts,  after  which  so  much  of  his 
real  estate  as  is  necessary  may  be  subjected  to  that  purpose.  (Mich.) 
Marvin  v.  Bowlby,  574. 

3.  DESCENT  AND  DISTRIBUTION— Subjection  of  Ancestor's 
Property  to  Payment  of  Debts. — After  the  personalty  of  an  ancestor 
is  exhausted,  so  much  of  his  real  estate  as  is  necessary  may  be  sub- 
jected to  the  payment  of  his  debts,  and  a  grantee  or  mortgagee  of 
the  heir  of  his  interest  in  such  real  estate  acquires  no  greater  rights 
than  those  possessed  by  the  heir.     (Mich.)     Marvin  v.  Bowlby,  574. 

4.  DESCENT  AND  DISTRIBUTION.— Distributive  Shares  due 
an  heir  from  the  personal  estate  of  his  ancestor  may  be  applied  by 
the  administrator  in  payment  of  a  debt  due  the  estate  by  the  heir. 
(Mich.)     Marvin  v.  Bowlby,  574. 

5.  DESCENT  AND  DISTRIBUTION— LiabUity  of  Heir  to  Es- 
tate.— The  distributive  share  of  the  real  estate  of  an  heir,  debtor 
to  the  estate  of  his  ancestor,  is  not  chargeable  with  such  indebted- 
ness, either  as  against  the  land  or  the  proceeds  of  the  sale  thereof 
in  the  hands  of  the  administrator.  Such  indebtedness  must  be  col- 
lected by  proceedings  brought  the  same  as  for  collecting  any  other 
indebtedness  due  the  estate.     (Mich.)     Marvin  v.  Bowlby,  574. 

DIVORCE. 

DIVORCE — Conflict  of  Jurisdiction  Between  Courts. — ^If  a  wife 
files  a  bill  for  a  divorce  and  places  the  subpoena  in  the  hands  of  the 
sheriff  for  service,  the  jurisdiction  of  the  court  is  not  affected  by  the 
husband's  thereafter  filing  a  bill  for  a  divorce  against  her  in  another 
county  where  he  resides,  and  obtaining  service  on  her  before  service 
is  effected  on  him.     (Mich.)     Wells  v.  Montcalm  Circuit  Judge,  620. 

DOMICILE. 

See  Elections,  3,  4. 

EASEMENTS. 

1.  EASEMENT — ^Interpretation  of  Grant. — In  determining  the  ex- 
tent and  limits  of  an  easement,  the  entire  instrument  granting  it  is  to 
be  considered,  in  view  of  the  circumstances  surrounding  its  execution 
and  the  situation  of  the  parties.     (Cal.)     Winslow  v.  Vallejo,  349. 

2.  EASEMENT — Right  of  Grantee  to  Change. — When  the  grant 
of  an  easement  is  general  as  to  the  extent  of  the  burden  to  be  im- 
posed, an  exercise  of  the  right,  with  the  acquiescence  of  both  parties, 
determines  the  extent  of  its  enjoyment,  which  cannot  thereafter  be 
changed  at  the  pleasure  of  the  grantee.  (Cal.)  Winslow  v.  Vallejo, 
.349. 

3.  EASEMENT  TO  LAY  WATER-PIPES — ^Right  to  Change.— 
Where  a  property  owner  grants  to  a  city  a  general  easement  to  lay 
water-pipes  and  mains  across  his  land,  and  the  city  thereafter  lays 
a  single  pipe,  it  is  not  entitled,  after  the  lapse  of  several  years,  to  lay 
an  additional  and  larger  pipe  to  meet  the  requirements  of  an  increas- 
ing population,  and  may  be  enjoined  from  so  doing,  irrespective  of 
other  damages  than  the  obstruction  of  the  free  use  of  the  land  and 
the  possible  ripening  of  the  wrongful  action  into  an  easement.  (Cal.) 
Winslow  v.  Vallejo,  349. 

4.  EASEMENT  of  and  for  a  Bridge,  When  Impaired. — If  a  plat 
is  made  and  recorded  showing  streets  and  alleys  and  a  bridge  con- 
necting the  lots  with  an  adjacent  city  or  town,  and  lots  are  sold  with 
reference  to  such  plat,  the  law  implies  a  grant  of  the  bridge  as  an 
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easement  to  the  property  conveyed,  (Va.)  Oney  v.  "West  Buena 
Vista  Land  Co..  100(3. 

5.  EASEMENT,  Duty  to  Repair. — The  grantor  or  dedicator  of 
an  easement  is  generally  under  no  obligation  to  make  repairs.  This 
duty  rests  on  those  who  use  the  easement,  who,  if  they  fail  to  keep 
it  in  proper  condition  for  the  uses  for  which  it  was  granted  or  dedi- 
cated, must  suffer  the  resulting  inconveniences.  (Va.)  Oney  v.  West 
Buena  Vista  Land  Co.,  1066. 

6.  EASEMENT,  Abandonment  by  Failure  to  Keep  in  Eepair.— Tf 

the  persons  entitled  to  use  an  easement  fail  for  an  unreasonable  time 
to  keep  it  in  repair,  this  may  amount  to  an  abandonment.  (Va.) 
Oney  v.  West  Buena  Vista  Land  Co.,  1066. 

7.  EASEMENT  of  and  for  a  Bridge,  When  not  Abandoned. — 
Though  persons  entitled  to  the  use  of  a  bridge  as  an  easement  for  the 
purpose  of  passing  to  and  from  their  lands  suffer  it  to  become  use- 
less except  for  foot-passengers,  yet  if  the  structure,  built  mainly  of 
iron  and  steel,  is  well  preserved  except  as  to  flooring,  and  such  per- 
sons continue  to  use  the  bridge,  and  insist  on  their  right  to  use  it, 
and  to  repair  and  restore  it  to  a  condition  which  will  render  it  use- 
ful and  safe  for  the  purposes  for  which  it  was  built,  they  cannot  be 
held  to  have  abandoned  their  easement  therein.  (Va.)  Oney  v. 
West  Buena  Vista  Land  Co.,  1066. 

8.  EASEMENT  of  and  for  a  Bridge,  Conditions  on  Which  will 
be  Enforced. — Before  a  permanent  injunction  will  issue  to  prevent 
the  constructor  of  a  bridge  from  tearing  down  or  removing  it  on  the 
ground  that  he  has  granted  the  complainants  an  easement  to  use  such 
bridge  in  going  to  and  from  their  lands,  such  persons  should  be  re- 
quired to  repair  the  bridge  and  restore  it,  within  a  reasonable  time, 
to  such  condition  as  will  render  it  safe  and  useful  for  the  purposes 
for  which  it  was  constructed,  and  if  they  fail  to  do  so,  they  may  be 
regarded  as  having  abandoned  their  easement,  and  the  defendant  in 
the  suit  is  entitled  to  make  such  use  of  the  materials  as  he  may  see 
fit.     (Va.)     Oney  v.  West  Buena  Vista  Land  Co.,  1066. 

EJECTMENT. 

EJECTMENT — Burden  of  Proof  as  to  Title. — The  defendant 
in  ejectment  may  rely  upon  the  weakness  of  the  plaintiff's  title,  and 
the  burden  of  proof  is  upon  the  latter  to  show  title  in  himself. 
(Ark.)     Dowdle  v.  Wheeler,  106. 

ELECTIONS. 

1.  ELECTIONS — Statute  Kestricting  Right  to  Vote  of  Persons 
Who  Have  Been  Admitted  to  Citizenship  for  Three  Months. — The  jiro- 
vision  of  the  constitution  of  Minnesota  limiting  the  ri^lit  of  suffrage, 
as  respects  naturalized  citizens,  to  those  who  iiave  been  admitted  to 
citizenship  three  months  preceding  the  election  is  not  in  conflict  with 
any  provision  of  the  constitution  of  the  United  States,  and  is  valid. 
(Minn.)     State  v.  "Weber,  631. 

2.  ELECTIONS,  Right  of  Suffrage  Under  the  Fourteenth  Amend- 
ment.— The  fourteenth  amendment  to  the  constitution  of  the  United 
States  does  not  confer  the  right  of  suffrage  nor  affect  the  power  of  the 
states  to  enact  such  laws  upon  tlie  subject  of  elections  as  they  may 
deem  for  the  best  interests  of  the  public.  (Minn.)  State  v.  Weber, 
631. 

3.  ELECTIONS — Residence. — The  word  "residence"  in  election 
laws  is  synonymous  with  the  word  "home"  or  "domicile,"  and  means 


1112  Index. 

a  fixed  and  permanent  abode  or  habitation  to  which  a  person,  when 
absent,  intends  to  return.     (Iowa)     State  v.  Savre,  452. 

4.  ELECTIONS — Residence. — The  precinct  in  which  an  unmarried 
man  rooms,  keeps  his  personal  effects,  and  sleeps,  and  not  the  one 
in  which  he  simply  takes  his  meals,  is  his  place  of  residence  in  deter- 
mining his  right  to  vote.     (Iowa)     State  v.  Savre,  452. 

5.  ELECTIONS— lUegal  Voting— "WiUfuUy."— To  vote  "will- 
fully," when  that  word  is  applied  to  illegal  voting,  means  "design- 
edly" or  "purposely,"  and  involves  either  knowledge  of  disqualifica- 
tion or  a  reckless  disregard  of  the  question  of  qualification.  If  a 
person  ascertains  all  the  facts,  and  concludes  that  he  is  quallified  and 
votes,  his  act  is  not  "willful,"  though  in  fact  he  is  mistaken  and 
not  entitled  to  vote.     (Iowa)     State  v.  Savre,  452. 

6.  ELECTIONS— Illegal  Voting— "Willfully."— To  vote  "will- 
fully," when  that  word  is  applied  to  illegal  voting,  when  not  qualified, 
necessarily  involves  either  knowledge  of  disqualification  or  a  reckless 
disregard  of  whether  qualified  or  not.     (Iowa)     State  v.  Savre,  452. 

7.  ELECTIONS  —  Illegal  Voting  —  Evidence  of  Intent.  —  One 
charged  with  illegal  voting  may  show  that  he  acted  upon  legal  advice 
based  upon  a  fair  statement  of  the  facts,  as  bearing  on  the  question  of 
his  intent  and  that  he  acted  upon  the  supposition  that  he  had  the 
right  to  vote.     (Iowa)     State  v.  Savre,  452. 

Note. 

Elevators,  presumption  of  negligence  from  the  falling  of,  1030. 

EMINENT  DOMAIN. 
In  General. 

1.  EMINENT  DOMAIN — Extension  of  Street — Evidence. — In  an 
action  under  an  ordinance  to  condemn  land  for  the  extension  of  a 
street  terminating  at  the  boundary  line  of  an  owner's  land,  and  thus 
forming  a  cul-de-sac,  evidence  of  a  contemporaneous  ordinance  for 
the  widening  of  another  street,  so  that  the  street  as  extended  and 
the  street  as  widened  will  meet  and  form  one  highway,  is  admissi- 
ble.    (Mo.)     Kansas  City  v.  Hyde,  766. 

2.  EMINENT  DOMAIN — Opening  Streets — Attack  on  Ordinance. 
While  the  passing  of  a  city  ordinance  to  establish,  widen  or  extend 
a  street  is  the  exercise  by  the  city  of  a  delegated  governmental 
power,  legislative  in  its  character,  and,  therefore  not  subject  to  judi- 
cial direction,  yet  after  the  ordinance  has  become  an  established  fact, 
if  an  attempt  is  made  to  apply  it  to  the  injury  of  the  property  rights 
of  a  citizen,  he  may,  if  he  can,  show  that  its  passage  was  obtained 
by  fraud,  or  other  unlawful  means,  for  an  unlawful  purpose.  (Mo.) 
Kansas  City  v.  Hyde,  766. 

3.  EMINENT  DOMAIN — Judgment. — If,  in  an  action  under  an 
ordinance  to  condemn  land  for  the  extension  of  a  street  terminat- 
ing at  the  boundary  of  an  owner's  land,  thus  forming  a  cul-de-sac 
unless  another  street  is  opened  as  contemplated  by  a  contemporaneous 
ordinance  and  proceedings  thereunder,  the  court  should  withhold 
final  judgment  until  judgments  are  reached  in  both  proceedings,  each 
proceeding  depending  for  its  success  upon  the  other.  (Mo.)  Kansas 
City  V,  Hyde,  766. 

4.  EMINENT  DOMAIN — Evidence. — If  the  opening  or  extending 
of  a  particular  street  under  the  right  of  eminent  domain  is  but  a 
part  of  a  general  scheme,  the  court  is  entitled  to  know  what  such 
scheme  is,  in  order  to  appreciate  the  value  of  the  particular  street 
in  question.     (Mo.)     Kansas  City  v.  Hyde,  766. 
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5.  EMINENT  DOMAIN — Evidence. — If  the  opening  or  extending 
of  a  street  under  the  right  of  eminent  domain  is  but  a  part  of  a  gen- 
eral scheme,  such  scheme  may  be  shown  by  contemporaneous  ordi- 
nances, or  by  the  best  evidence  of  which  the  fact  is  susceptible. 
(Mo.)     Kansas  City  v.  Hyde,  766. 

Public  and  Private  Use — Unlawful  Purpose. 

6.  EMINENT  DOMAIN— Unlawful  Purpose.— A  city  council  has 
no  power  to  condemn  private  property  for  a  street,  in  order  to  give 
it  over  to  a  railroad  company  to  be  used  for  switching  purposes,  and 
such  an  act  is  a  legal  fraud.     (Mo.)     Kansas  City  v.  Hyde,  766. 

7.  EMINENT  DOMAIN — Private  Use.— A  common  council  of  a 
city  has  no  authority  to  establish  a  street,  or  system  of  streets,  at 
the  expense  of  the  property  owners  in  the  district,  for  the  use  of  a 
private  individual  or  a  number  of  individuals,  and  the  willful  do- 
ing of  such  an  act  is  a  legal  fraud.  (Mo.)  Kansas  City  v.  Hyde, 
766. 

8.  EMINENT  DOMAIN— Unlawful  Purpose.— It  is  not  lawful 
for  a  city,  in  the  exercise  of  the  right  of  eminent  domain,  to  create 
a  street  in  the  name  of  the  public,  for  the  purpose  of  vacating  it  in 
the  interest  of  whom  it  may  concern.  (Mo.)  Kansas  City  v.  Hyde, 
766. 

9.  EMINENT  DOMAIN— Public  Use. — A  city  council  has  power 
to  condemn  land  for  a  public  use,  but  it  has  no  power  to  condemn 
for  a  private  use,  and  in  this  connection  "public"  means  everybody, 
and  if  the  use  is  not  for  everybody  it  is  a  private  use,  or  if  con- 
demned for  an  individual,  or  any  number  of  individuals  in  such  man- 
ner as  will  pr;\ctically  exclude  the  general  public,  it  is  the  giving 
of  the  property  to  a  private  use,  a  destruction  of  its  public  service 
character,  and  an  unlawful  act  and  fraud.  (Mo.)  Kansas  City  v. 
Hyde,  766. 

10.  EMINENT  DOMAIN — Conclusiveness  of  Ordinance  Condemn- 
ing Land. — The  recitals  in  an  ordinance  having  for  its  purpose  the 
condemnation  of  private  property  to  a  public  use  are  not  conclusive, 
and  the  court  may  go  behind  them  and  ascertain  the  real  purpose 
of  the  ordinance,  by  the  best  evidence  obtainable,  whether  oral  or 
documentary.     (Mo.)     Kansas  City  v.  Hyde,  766. 

11.  EMINENT  DOMAIN— Unlawful  Ordinance— Method  of  At- 
tack.— If  a  city  passes  an  ordinance  having  for  its  ostensible  pur- 
pose the  condemnation  of  private  property  for  a  public  use,  the  prop- 
erty owner  is  not  driven  to  a  suit  in  equity,  to  reform  the  ordi- 
nance or  attack  its  integrity  or  validity,  but  may  do  this  in  the 
condemnation   proceedings.     (Mo.)     Kansas  City  v.  Hyde,  766. 

12.  EMINENT  DOMAIN— Public  Use— Question  for  Court.— It  is 
for  the  court,  and  not  for  the  jury,  to  determine  in  condemnations 
whether  or  not  the  purpose  is  to  take  private  property  for  a  public 
or  a  private  use,  and  the  question  may  be  brought  to  the  attention 
of  the  court  by  a  motion  to  dismiss.  When  this  is  done  it  is  the 
duty  of  the  court  to  proceed  and  take  the  evidence  in  support  of  the 
motion.     (Mo.)     Kansas  City  v.  Hyde,  766. 

Compensations  for  'Raising  Barn  and  Waters. 

13.  EMINENT  DOMAIN— Eiparlan  Owners  Right  to  Compensa- 
tion for  Raising  Dam  and  Waters. — if  the  effect  of  a  proposed  dam 
must  be  to  impose  on  the  bed  of  a  river  a  greater  quantity,  as  well 
us  to  flood  its  banks,  destroy  fords,  render  adjacent  lands  more  liable 
to  overflow,  and  greatly  alter  the  natural  flow  and  condition  of  the 
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Btream,   the  adjarent  riparian  proprietors  are  entitled  to  compensa- 
tion.    (Va.)     Rankin   v.    Town   of   Harrisonburg,    1050. 

14.  EMINENT  DOMAIN — Riparian  Owners,  Compensation  for 
Dam  Raising  Waters. — Riparian  owners,  thougii  not  cotenants,  liave 
the  right  to  have  a  stream  running  between  their  lands  continue  to 
do  80  in  its  natural  condition,  and,  as  against  one  seeking  the  right 
by  placing  a  dam  across  the  stream  to  raise  it  and  increase  the  water 
power,  are  entitled  to  unite  their  rights  in  one  ownership,  and  theii 
interest  so  united  cannot  be  taken  without  just  compensation.  (Va.) 
Rankin  v.  Town  of  Harrisonburg,  1050. 

15.  EMINENT  DOMAIN — Agreement  of  Persons  Injured  as  to  the 
Distribution  of  the  Award  of  Damages. — Riparian  owners  may  h\ 
parol  agreement  among  themselves  designate  the  proportions  in  which 
they  shall  share  any  damages  to  be  awarded  for  a  dam  to  be  con- 
structed for  increasing  the  water  power  of  a  stream,  and  whereby 
such  stream  in  front  of  their  lands  is  made  more  liable  to  flood  them 
and  to  destroy  their  fords  and  otherwise  injure  such  lands;  and 
they  may  carry  such  agreement  into  effect  by  a  deed  constituti' 
themselves  cotenants.     (Va.)     Rankin  v.  Town  of  Harrisonburg,  1050. 

EMPLOYERS'  LIABILITY. 

See  Master  and  Servant. 

EQUITY. 

In  General. 

1.  EQUITY  JURISDICTION— Extent  of  Relief.— If  a  court  of 
equity  rightfully  assumes  jurisdiction  for  one  purpose,  it  may  grant  all 
the  relief,  whether  legal  or  equitable,  to  which  any  of  the  parties 
show  themselves  entitled  in  the  subject  matter  of  the  controversy. 
(Ark.)     Dickinson  v.  Arkansas  City  Imp.  Co.,  170. 

2.  EQUITY — Municipal  Corporations. — Whoever  appeals  to  equity 
for  relief  must  do  so  with  clean  hands  and  an  apparently  clear  con- 
science. This  rule  applies  as  well  to  a  municipal  corporation  as  to 
an  individual  or  other  corporation.  (Iowa)  Sioux  City  v.  Chicago 
etc.  Ry.  Co.,  501. 

Fraud  in  Guardianship  Matters. 

3.  EQUITY  JURISDICTION— Fraud  of  Guardian. — An  omission 
to  account  for  money  actually  received  by  a  guardian  is  a  legal  fraud 
which  a  court  of  chancery  will  correct,  whether  the  omission  was 
intended  or  by  mistake.     (Ark.)     Nelson  v.  Cowling,   155. 

4.  EQUITY  JURISDICTION— Fraud  of  Guardian.— A  complaint 
in  equity  seeking  to  charge  a  guardian  with  rents  which  he  could 
have  collected  by  ordinary  prudence  and  loyalty  to  his  ward  does  not 
state  fraud  as  a  cause  of  action.     (Ark.)     Nelson  v.  Cowling,  155. 

5.  EQUITABLE  RELIEF  from  Guardian's  Settlement. — While 
guardian's  settlements  in  the  probate  court,  when  confirmed,  have  the 
force  and  effect  of  judgments,  which,  if  erroneous,  may  be  corrected 
on  appeal,  yet  courts  of  equity  may  interfere  to  correct  fraud  therein, 
or  relieve  against  accident,  or  upon  some  other  ground  of  acknowl- 
edged equity  jurisdiction,  to  prevent  immediate  mischief.  (Ark.) 
Nelson  v.  Cowling,  155. 

6.  EQUITABLE  RELIEF  from  Guardian's  Settlement — Fraud. — 
If  fraud  is  the  ground  set  up  for  impeaching  a  guardian's  settlement, 
actual  or  constructive  fraud  will  suffice,  but  the  acts  constituting  it 
must  be  specifically  alleged  and  proved.  (Ark.)  Nelson  v.  Cowling, 
155. 
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Laches. 

7.  THE  LACHES  Which  will  Defeat  the  Assertion  of  a  Eight 
must  be  such  as  to  afford  a  reasonable  presumption  of  satisfaction  or 
of  an  abandonment  of  the  claim,  or  such  as  to  prevent  a  proper  de- 
fense by  reason  of  the  deatli  of  parties,  loss  of  evidence,  or  other- 
wise.    (Va.)     Solden's   Executor   v.   Kennedy,    1076. 

Pleadin/j. 

8.  EQUITY  PLEADINGS.— Although  a  complaint  in  equity  fails 
to  state  a  cause  within  equity  jurisdiction,  it  should  not  be  dismissed 
if  defendant's  cross-complaint  states  a  cause  within  such  jurisdic- 
tion.    (Ark.)     Dickinson  v.  Arkansas  City  Imp.  Co.,  170. 

9.  EQUITY  PLEADING.— A  complaint  charging  a  guardian  with 
having  failed  to  account  for  money  he  has  received  as  guardian  states 
a  good  cause  of  action  within  the  jurisdiction  of  a  court  of  equity. 
(Ark.)     Nelson  v.  Cowling,  155. 

ESTATES. 

See  Deeds. 

ESTATES  OF  DECEDENTS. 

See  Descent   and   Distribution;    Executors   and   Administrators. 

ESTOPPEL. 

In  General. 

1.  ESTOPPEL — Application. — Principles  of  estoppel  apply  where 
the  proceedings  are  questioned  on  the  ground  of  the  unconstitution- 
ality of  a  statute  under  which  they  are  had,  as  well  as  where  they 
are  sought  to  be  impeached  on  other  grounds.  (Neb.)  United  States 
Fidelity  etc.  Co.  v.  Ettenheiraer,  783. 

2.  ESTOPPEL  Against  Estoppel  sets  matter  at  large.  (Neb.) 
United  States  Fidelity  etc.  Co.  v.  Ettenheimer,  783. 

3.  ESTOPPEL. — One  Who  Successfully  Attacks  Appellate  Proceed- 
ings upon  the  ground  that  they  are  not  authorized  by  law  and  wholly 
void  is  estopped  thereafter  to  assert  that  they  are  in  any  respect 
valid.     (Neb.)     United  States  Fidelity  etc.   Co.  v.   Ettenheimer,   783. 

Municipal   Corporation/I. 

4.  ESTOPPEL — Municipal  Corporations — Inconsistent  Positions. — 
If  a  city  in  an  action  involving  the  title  to  land  asserts  title  thereto, 
and  alleges  that  in  reliance  thereon  it  has  conveyed  a  portion  of  the 
land  to  a  codefendaut,  it  cannot  thereafter  claim  such  land  from  its 
codefendant,  although  in  such  suit  no  issue  or  defense  was  joined  in 
by  the  city  and  the  codefendant.  (Iowa)  Sioux  City  v.  Chicago  etc. 
Ky.  Co.,  501. 

5.  ESTOPPEL. — Public  Right  to  Use  and  Occupy  Streets  and 
other  lands  dedicated  for  public  use  may  be  lost  by  estoppel.  (Iowa) 
Sioux  City  v.  Chicago  etc.  Ry.  Co.,  .Idj. 

6.  ESTOPPEL  Against  Municipal  Corporations. — If  a  railroad  com- 
pany expends  large  sums  of  money  in  ini])roving  property,  relying 
upon  a  title  acquired  by  it  from  a  city,  and  such  city  acquiesces  in 
the  use  of  the  land  by  the  railroad  company  and  asserts  a  conveyance 
of  the  land  by  it  to  such  company  iu  litigation  involving  the  title 
thereto,  it  is  estopped  to  subsequently  deny  the  title  of  the  railroad 
company  to  the  land.  (Iowa)  Sioux  City  v.  Chicago  etc.  Ky.  Co., 
501. 
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Public  Policy. 

7,  ESTOPPEL. — Public  Policy  does  not  permit  a  person,  who  was 
engaged  in  an  unlawful  business  when  his  property  was  attached,  to 
urge  that  the  oflBcer  is  estopped  to  set  up  the  unlawfulness  of  the 
business  as  a  defense  to  an  action  of  trover  for  a  failure  to  set  off 
an  exemption.     (Mich.)     McCarthy  v.  Payne,  548. 

See  Appeal  and  Error,  10. 

EVIDENCE. 

Of  OtJier  Transactions. 

1.  EVIDENCE  of  Other  Transactions,  When  Admissible. — ^In  an 
action  to  recover  money  out  of  which  the  plaintiff  is  alleged  to  have 
been  swindled  by  false  athletic  contests,  the  result  of  which  has  been 
arranged  in  advance,  evidence  of  other  transactions  of  like  character 
in  which  the  defendants  had  engaged  previously  to  the  one  in  ques- 
tion is  admissible  for  the  purpose  of  showing  knowledge  of  the  de- 
fendants of  the  methods  and  course  of  conduct  on  which  the  plain- 
tiff relies  for  a  recovery.     (Mo.)     Hobbs  v.  Boatright,  709. 

2.  EVIDENCE  of  Other  Transactions,  Though  Subsequent  to  that 
in  Question,  May  be  Admitted  where  it  tends  to  show  knowledge  of 
all  the  defendants  of  the  character  of  the  transaction,  and  throws 
light  on  their  motives,  and  that  after  the  plaintiff  had  been  foully 
dealt  with,  defendants  went  on  in  their  course  of  dealing  and  aided 
in  victimizing  others  in  the  same  manner.  (Mo.)  Hobbs  v.  Boat 
right,  709. 

Of  Foreign  Law. 

3.  EVIDENCE — Proof  of  Law  of  Sister  State  or  Foreign  Law — 
Evidence  not  Conclusive. — Though  the  law  of  a  sister  state,  sometimes 
called  a  foreign  law,  is  ordinarily  proved  as  a  fact,  still  it  is  not 
in  its  essential  nature  a  fact  any  more  than  domestic  law  is  a  fact. 
Evidence  of  foreign  law  by  experts,  though  ever  so  clear  and  though 
uncontradicted,  is  not  conclusive,  since  the  court  must  examine  and 
determine  the  law  for  itself.  (N.  Y.)  Knickerbocker  Trust  Co.  v. 
Iselin,  863. 

Expert  and  Opinion  Evidence. 

i.  EVIDENCE. — Expert  Evidence  cannot  be  Received  in  regard 
to  matters  of  inquiry  that  may  be  presumed  to  lie  within  the  ex- 
perience and  knowledge  of  all  men  of  average  education  moving  in 
the  ordinary  walks  of  life.  (Nev.)  State  v.  Nevada  Central  R.  R. 
Co.,  834. 

5.  EVIDENCE — Expert. — If  the  facts  can  be  placed  before  the 
jury  in  the  ordinary  way,  and  they  are  of  such  a  nature  that  jurors 
generally  are  competent  to  form  opinions  and  draw  inferences  from 
them,  then  the  opinions  of  experts  are  not  admissible.  (Nev.)  State 
v.  Nevada  Central  R.  R.  Co.,  834. 

6.  LABOR  LAWS — Health  Regulations — Expert  Evidence. — A 
statute  imposing  a  penalty  on  anyone  who  works  more  than  eight 
hours  per  day  in  any  mine,  smelter  or  mill  for  the  reduction  of 
ores  is  a  valid  health  regulation,  and  expert  or  other  evidence  is  not 
admissible  in  a  prosecution  under  the  statute  to  show  that  it  is  not  in- 
jurious for  persons  to  work  more  than  eight  hours  per  day  in  such 
places,  as  the  court  will  take  judicial  notice  to  the  contrary.  (Nev.) 
Ex  parte  Kair,  817. 

7.  EXPERT  EVIDENCE  is  Admissible  only  to  prove  matters  not 
within  the  common  knowledge  of  ordinary  persons.  (111.)  Star  Brew- 
ery Co.  V.  Hauck,  420. 
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8.  EVIDENCE. — Opinions  of  a  nonexpert  witness  are  inadmissible. 
(Ala.)     Western  Union  Tel.  Co.  v.  Merrill,  66. 

9.  EVIDENCE — Opinion. — An  inquiry  as  to  whether  an  alleged 
incompetent  servant  was  a  wide-awake,  attentive  boy  while  engaged 
in  his  duties,  is  not  open  to  the  objection  that  it  calls  for  the  opinion 
of  the  witness,  who  is  not  an  expert.  (Ala.)  First  Nat.  Bank  v. 
Chandler,  39. 

10.  EVIDENCE — Opinions  as  to  Value  of  Injured  Baggage. — In  an 

action  against  a  railroad  company  for  injury  to  wearing  apparel  car- 
ried as  baggage,  opinion  evidence  is  admissible  to  show  how  much 
the  articles  depreciated  in  value  by  reason  of  the  injury  to  them. 
(Mich.)     Withey  v.  Pere  Marquette  R.  R.  Co.,  533. 

See  Constitutional  Law,  24,  25. 
Note. 
Evidence.     See  Judicial  Notice. 

EXECUTIONS. 

1.  EXECUTION  SALE  of  Leasehold  Interest. — Upon  foreclosure 
sale  of  a  leasehold  interest,  the  only  interest  reinaining  in  the  lessee 
is  the  right  to  redeem  within  twelve  months,  and  to  retain  possession 
for  fifteen  months,  and  such  interest  is  not  subject  to  levy  and  sale 
under  execution.     (111.)     Commerce  Vault  Co.  v.  Barrett,  382. 

2.  EXECUTION  SALE  of  Leasehold  Estate — Eight  to  Redeem.— 
The  right  of  a  subsequent  judgment  creditor  to  redeem  from  a  fore- 
closure sale  of  a  leasehold  estate  does  not  exist  by  virtue  of  any 
lien,  but  only  by  reason  of  statutory  provisions.  (111.)  Commercial 
Vault  Co.  V.  Barrett,  382. 

See  Exemptions,  I. 

EXECUTORS  AND  ADMINISTRATORS. 

Qualifications  and  Appointment. 

1.  EXECUTORS  AND  ADMINISTRATORS — Nonresidents— Qual- 
ification.— Under  statutes  providing  that  when  a  will  shall  have  been 
duly  proved  and  allowed,  the  probate  court  shall  issue  letters  testa- 
mentary thereon  to  the  person  named  executor  therein,  if  he  is  legally 
competent,  and  shall  accept  the  trust  and  give  bond,  and  that  if  an 
executor  shall  reside  out  of  the  state,  or  shall  neglect  to  render  his 
account,  or  perform  any  decree  of  the  court,  or  abscond,  or  become 
otherwise  incapable  or  unsuitable  to  discharge  the  trust,  the  pro- 
bate court  may  remove  him,  a  nonresident  alien  is  not  absolutely 
tlisqualificd  from  serving  as  an  executor,  but  his  nonrcsidoiice  is 
ground  for  the  exercise  of  a  discretion  in  the  probate  judge  in  the 
matter  of  appointing  him  an  executor  or  in  revoking  his  letters. 
(Mich.)     Breen  v.  Kehoe,  558. 

2.  EXECUTORS  AND  ADMINISTRATORS— Qualifications.— In- 
debtedness to  Testator  does  not  of  itself  disqualify  a  person  to  act  as 
his  executor.     (Mich.)     Breen  v.  Kohoe,  558. 

3.  EXECUTORS  AND  ADMINISTRATORS— Appointment.— The 
appointment  of  an  executor  must  ordinarily  be  made  in  accordance 
with  the  will  of  the  testator,  unless  such  executor  is  ineligible,  or 
a  statutory  discretion,  express  or  implied,  to  refuse  it  is  lodged  in  the 
court.     (Mich.)     Breen  v.  Kehoe,  558. 

Estate  of  Absentee. 

4.  THE  GRANT  OF  LETTERS  of  Administration  on  the  Estate 
of  a  Live  Man,  as  if  he  were  dead,  is  void.  (Va.)  Selden's  Exr.  v. 
Kennedy,  1076. 
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5.  LETTERS  OF  ADMINISTRATION  on  the  Estates  of  Ab- 
sentees.— A  statute  providing  for  the  taking  of  an  absentee's  prop- 
erty and  administering  on  it  when  he  is  alive,  without  his  knowl- 
edge or  consent,  and  in  a  proceeding  to  which  he  is  not  a  party  and 
of  which  he  has  no  notice,  is  in  violation  of  his  rights  under  the 
fourteenth  amendment.     (Va.)     Selden's  Exr.  v.  Kennedy,  1076. 

6.  LACHES  in  Suing  for  a  Legacy,  When  not  Fatal. — When  one's 
estate  has  been  administered  upon  as  if  he  were  dead,  because  of  his 
absence  from  the  state  unheard  of  for  more  than  seven  years,  and  a 
legacy  due  him  has  been  paid  to  his  administrator,  a  suit  brought 
by  him  to  recover  such  legacy  some  fifteen  years  after  becoming  en- 
titled thereto  is  not  barred  by  laches,  when  the  party  whose  duty  it 
was  to  pay  the  legacy  survives,  no  evidence  has  been  lost  by  death, 
no  records  have  been  destroyed  or  papers  lost,,  no  uncertainty  exists 
as  to  the  amount  due,  and  no  presumption  of  payment.  (Va.)  Sel- 
den's Exr.  V.  Kennedy,  1076. 

Mortgage  Foreclosure. 

7.  ESTATE  OF  DECEDENT— Mortgage  Foreclosure— Parties.— In 

an  action  by  administrators  to  foreclose  a  deed  intended  as  a  mort- 
gage, one  of  their  number  to  whom  the  deed  was  executed  is  not,  as 
an  individual,  a  necessary  party.  (Cal.)  Churchill  v.  Woodworth, 
324. 

8.  ESTATE    OF    DECEDENT — Mortgage  Foreclosure — Parties. — 

Where  an  action  to  foreclose  a  mortgage  has  been  brought  against  the 
heirs  of  the  mortgagor,  the  court  may,  after  the  subsequent  appoint- 
ment of  an  administrator,  order  him  to  be  brought  in  as  a  party, 
and  direct  the  service  of  summons  on  him  more  than  a  year  after 
the  commencement  of  the  action,  the  time  within  which  an  action 
might  be  brought  against  him  as  a  personal  representative  of  the 
deceased  not  yet  having  expired.  (Cal.)  Churchill  v.  Woodworth, 
324. 

9.  ESTATE  OF  DECEDENT — Mortgage  Foreclosure — Parties. — 
The  right  to  maintain  an  action  to  foreclose  a  mortgage  against  an 
administrator  within  a  year  after  the  issuance  of  letters  is  not 
waived  by  bringing  the  action  against  the  heirs  before  his  appoint- 
ment.    (Cal.)     Churchill  v.  Woodworth,  324. 

Sale  by  Coexecutors 

10.  EXECUTORS  AND  ADMINISTRATORS  —  Joint  Executors' 
Sale  With  Only  One  Joining  in  Conveyance. — Where  two  executors, 
acting  under  an  imperative  power  in  a  will,  sell  certain  real  estate 
at  public  auction,  through  an  auctioneer,  upon  a  published  notice,  over 
their  names,  of  the  time  and  place  of  sale  but  only  one  of  such  execu- 
tors signs  the  deed,  the  other  executor  failing  to  sign  it  for  no  assigned 
reason,  and  the  executor  who  did  not  join  in  the  deed  never  at  any 
time  objected  or  in  any  manner  contested  the  purchaser's  title,  and 
no  proceedings  were  taken  by  the  heirs,  who  were  infants  at  the  time 
of  the  sale  and  became  of  age  ten  or  eleven  years  thereafter,  to  re- 
scind it  or  contest  the  title,  the  purchaser  becomes  the  owner  of  the 
whole  equitable  title  with  the  right  of  possession,  the  heirs  being  at 
the  most  the  holders  of  the  legal  title  in  trust  for  the  purchaser  at 
such  executor's  sale.     (N.  Y.)     Brown  v.  Dohorty,  915. 

11.  EXECUTORS  AND  ADMINISTRATORS  —  Quieting  Title  — 
Failure  of  Coexecutor  to  Join  in  Conveyance. — Where  two  executors, 
acting  under  an  imperative  power  in  a  will,  sell  real  estate  belong- 
ing to  the  estate  at  auction,  under  a  published  notice  over  their 
joint  names,  but  one  of  the  executors,  for  no  assigned  reason,  fails 
to  join  his  coexecutor  in  the  conveyance,  and  afterward  dies,  the  pur- 
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chaser  at  the  sale  may,  undor  the  provisions  of  the  Code  of  Civil 
Procedure,  allowing  one  in  possession  of  real  property  and  claiming 
title  to  maintain  an  action  to  determine  any  adverse  claim  to  the 
fee,  obtain  a  judgment  barring  any  claim  by  the  heirs  and  establishing 
the  purchaser's  title,  since  equity  will  regard  as  done  what  should 
have  been  done.     (N.  Y.)     Brown  v.  Doherty,  915. 

See   Limitation   of  Actions,  7. 
Note. 
Executors  and  Administrators,  aliens  may  be  appointed  as,  562. 

nonresidence  does  not  disqualify,  5(i2,  5G3. 

nonresidence,  removal  of   administrators   because   of,  565. 

nonresident,  duty  of  to  come  within  the  state,  562. 

nonresidents,  foreign  corporations  as,  656. 

nonresidents,  statutes  excluding  from  administration,  564. 

nonresidents,  when   become   bona  fide   residents   of   the   state   for 
the  purposes  of,  564. 

nonresidents,   when  should  not  be  appointed  administrators,  563, 
564. 

removal  of  for  nonresidence,  563,  565. 

EXEMPTIONS. 

1.  EXEMPTION — Saloon  Conducted  Without  a  License. — "Where 
one  partner  in  a  firm  conducting  a  saloon  buys  out  his  copartners, 
and  thereafter  continues  the  business  without  securing  a  new  license 
as  required  by  law,  he  cannot  claim  his  statutory  exemption  as  a 
saloon-keeper.     (Mich.)     McCarthy   v.   Payne,   548. 

2.  EXEMPTION  of  Life  Insurance  Money  from  Claim  for  Ali- 
mony.— Under  the  statute  of  Michigan  creating  an  exemption  in 
favor  of  the  proceeds  of  certificates  in  beneficial  associations,  the 
circuit  court  has  no  jurisdiction,  on  a  bill  for  a  divorce  aud  alimony, 
to  enjoin  the  payment  of  the  proceeds  of  such  a  certificate  to  the  de- 
fendant.    (Alich.)     Hunt  v.  Branch  Circuit  Judge,  542. 

3.  EXEMPTIONS— Effect  of  Garnishment.— A  vendee  who  is  gar- 
nished for  the  purchase  price  of  chattels  in  his  hands  cannot  claim 
au  exemption  therein.     (Ark.)     Liddell  v.  Jones,  99. 

EXPERT   EVIDENCE. 

Bee    Evidence,    4-10. 

EXPLOSIVES. 

1.  EXPLOSIVES  Left  in  Highways.— The  law  implies  a  duty  not 
to  place,  or  cause  to  be  placed,  or  cause  to  remain,  in  the  public  high- 
way, a  bomb  or  explosive  capable  of  indicting  injury  by  being  ex- 
ploded, and  a  complaint  averring  facts  from  wliieh  the  law  will  imply 
this  duty  is  suflicient.      (Ala.)      Wells  v.  Gallagher,  50. 

2.  EXPLOSIVES  in  Highways— Negligence.— It  is  negligence  to 
place,  or  cause  to  bo  placed,  or  caus(!  to  remain,  in  a  public  highway,  a 
bomb  or  explosive  capable  of  inflicting  injury  by  being  explodcfi; 
aud  it  is  unim[)()rtant  how  long  such  bomb  or  explosive  is  allowed 
to  remain  in  the  highway  if  injury  results  from  placing  or  leaving  it 
there.      (Ala.)      Wells  v.'Callagher,  50. 

3.  EXPLOSIVES  in  Highways — Negligence — Proximate  Cause. — 
If  an  injury  is  the  proximate  t-oiis(Miuenci>  of  negligence  in  placing 
and  leaving  an  unexjilodrd  bomb  in  a  jmblic  liigliway,  it  is  imma- 
terial whether  it  was  explodeii  where  jdaced  or  was  carried  to  an 
atljacent  yard  before  being  exploded.      (Ala.)      AVells  v.  Gallagher,  50. 

4.  EXPLOSIVES  in  Highways. — Evidence  to  show  that  diildren 
were  accustomed  to  play  iu  au  alley  where  an  unexploded  bomb  was 
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placed  and  left,  is  admissible  under  a  count  in  a  complaint  charging 
wantonness.     (Ala.)     Wells  v.  Gallagher,  50. 

FOBMEE  JEOFAEDY. 

See  Criminal  Law,  2,  3. 

FEAUD. 

1.  FEAUD — Burden  of  Froof. — One  alleging  fraud  has  the  burden 
of  proof  to  establish  it.     (Ark.)     Nelson  v.  Cowling,  155. 

2.  FEAUD — Directing  Verdict. — Although  fraudulent  intent  is  a 
question  of  fact,  yet  it  does  not  necessarily  follow  that  such  ques- . 
tion  of  fact  must  in  every  case  be  left  to  the  jury  for  determination, 
and  if,  from  the  uncontradicted  evidence,  all  reasonable  men  must 
reach  but  one  conclusion,  it  is  proper  for  the  court  to  direct  a  ver- 
dict as  matter  of  law.     (Neb.)     Wilcox  v.  County  of  Perkins,  779. 

FEAUDS,  STATUTE  OF. 

1.  STATUTE  OF  FEAUDS — Conflict  of  Laws — Contracts. — Evi- 
dence by  Whlcli  Contracts  Shall  be  Proved  is  no  part  of  the  con- 
tracts themselves,  and  is  governed,  therefore,  by  the  rule  of  the 
jurisdiction  where  the  action  is  tried,  and  not  that  in  which  the 
contracts  were  made.     (Neb.)     Marvel  v.  Marvel,  792. 

2.  TEUSTS  BY  PAEOL —Statute  of  Frauds.— A  parol  agreement 
entered  into  at  the  time  of  executing  a  conveyance  of  real  estate 
in  good  faith,  that  the  grantee  shall  hold  the  property  in  trust  for 
the  grantor,  and,  when  sold,  pay  the  proceeds  to  him,  is  void,  as  an 
attempt  to  create  an  express  trust,  by  parol,  and  the  land  and  its 
proceeds  when  sold  are  the  property  of  the  grantee.  (Neb.)  Marvel 
V.  Marvel,  792. 

See  Landlord  and  Tenant,  4;  License. 

FEAUDULENT  CONVEYANCES. 

1.  DEED  In  Fraud  of  Wife— Effect  of.— A  deed  executed  by  a 
grantor  in  fraud  of  his  wife 's  rights  in  the  property  is,  when  delivered, 
binding  upon  such  grantors  and  his  heirs,  and  a  court  of  equity  will 
not  interfere  at  their  instance  to  set  it  aside.  (111.)  Jolly  v.  Graham, 
435. 

2.  DEED  in  Fraud  of  Wife — A  deed  executed  and  delivered 
by  a  grantor  in  fraud  of  his  wife's  rights  in  the  property  does  not 
create  a  trust  as  between  the  parties  to  it.  (111.)  Jolly  v.  Graham, 
435. 

3.  FEAUDULENT  CONVEYANCES— Jurisdiction  of  Equity  to 
Annul — Heirs. — A  person  cannot  deliberately  put  his  property  out  of 
his  control  for  a  fraudulent  purpose,  and  then,  through  the  intervention 
of  a  court  of  equity,  regain  it  after  his  fraudulent  purpose  has  been 
accomplished.  This  rule  applies  not  only  to  the  fraudulent  grantor, 
but  also  to  his  heirs  and  assigns.     (111.)     Jolly  v.  Graham,  435. 

4.  FEAUDULENT  CONVEYANCES— Trusts.— If  a  deed  is  exe- 
cuted by  a  husband  and  wife  for  the  fraudulent  purpose  on  his  part 
of  placing  the  title  to  the  property  beyond  the  reach  of  his  wife,  and 
there  is  no  agreement  to  reconvey,  nor  promise  in  writing  that  the 
property  shall  be  held  for  the  benefit  of  the  grantor  or  his  heirs,  the 
conveyance  does  not  create  a  trust  for  his  benefit.  (111.)  Jolly  v. 
Graham,  435. 

GAENISHMENT. 

1.  GAENISHMENT — Transfer  of  Lien. — A  garnishment  when  car- 
ried into  judgment  operates  to  transfer  to  the  garnisher  all  the  rights 
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and    rcinfdios    possosoo<l    by    the    jiidgiiiont    drfondant,    ino'iiding    any 
Hen  to  secure  the  indohtodnoas.      (Ark.)      Liddell  v.  Jones,  99. 

2.  GARNISHMENT  of  Surplus  of  Execution  Sale.— If  a  leaseliold 
interest  is  .'■old  on  foreclo.sure  and  rctleniption  made  by  a  creditor 
under  a  judgment  recovered  subsequently  to  the  foreclosure  sale, 
the  surplus  rcniainin}^  in  the  hands  of  the  sheriff,  after  satisfying  such 
judgment;  a  held  by  him  for  the  use  of  the  debtor,  and  subject  to 
garnishmt  r.t,  even  though  such  ofTicer  has  in  his  hands  executions 
issued  on  other  judgments  rendered  after  the  foreclosure  sale.  (111.) 
Commercial  Vault  <  o.  v.  Barrett,  382. 

3.  ATTACHMENT.— A  Notice  of  Attachment  of  Credits  and 
effects  is  not  a  sulhciont  garnishment  of  a  debt.  (Cal.)  Clyue  v. 
Easton  etc.  Co.,  253. 

4.  ATTACHMENT. — The  Admission  by  a  Garnishee  that  the  debt 
has  been  attached  is  not  conclusive  evidence  that  it  has  been. 
(Cal.)      Clyne  v,   Easton   etc.   Co.,  253. 

5.  ATTACHMENT — Estoppel  of  Garnishee  by  Eefusing  Pasrment. 
If  a  garnishee  should,  by  refusing  to  pay  a  debt  on  the  ground  that  it 
has  been  attached,  create  an  estoppel  in  favor  of  his  creditors,  this 
would  not  necessarily  preclude  him,  as  against  the  plaintiff,  from 
denying  the  efhcacy  of  the  notice  of  garnishment.  (Cal.)  Clyne  v. 
Easton  etc.  Co.,  253. 

6.  ATTACHMENT — Appearance  of  Garnishee. — Under  the  attach- 
ment laws  of  California,  a  garnishee  is  not  required,  and  has  no -right 
to  appear  in  the  action.      (Cal.)      Clyne  v.  Easton  etc.  Co.,   253. 

7.  ATTACHMENT — Limitation  of  Actions  in  Favor  of  Garnishee. 
The  running  of  the  statute  of  limitations  in  favor  of  a  debtor  is  not 
interrupted  by  making  him  a  garnishee,  if  he  denies  the  indebtedness 
or  dis2)utes  the  defendant's  title  to  any  property  in  his  possession. 
(Cal.)      Clyne   v.   Easton   etc.   Co.,  253. 

8.  ATTACHMEl^T — Effect  of  Garnishment. — A  Contract  liability 
is  not  ciianged  or  converted  by  garnishment  into  another  sort  of  lia- 
bility; the  sole  effect  of  the  garnishment  is  to  work  a  contingent 
transfer  of  the  alleged  ind(btedness  from  the  creditor  to  the  gar- 
uishir,  without  any  change  in  the  nature  of  the  liability.  (Cal.) 
Clyue  v.   Easton  etc.  Co.,  2j3. 

9.  ATTACHMENT. — A  Garnisher  may  Commence  an  Action 
against  the  garnishee,  it  seems,  for  the  protection  of  his  contingent 
interest  in  the  debt  or  property  attached,  before  he  obtains  a  jml^'- 
meut  in  the  attachment  suit.     (Cal.)     Clyne  v.  Easton  etc.  Co.,  253. 

GUARDIAN  AND  WARD. 
GUARDIAN — Notice  of  Appointment. — Where  an  order  ap- 
pointing a  special  guardian  is  made  on  the  same  day  that  the  petition 
for  the  appointment  was  filed,  and  recites  that  it  was  made  "on 
reading  and  filing  the  petition,"  it  cannot  be  presumed,  in  support 
ot  the  jurisdiction  of  the  court,  that  tlie  statutory  notice  was  given,  if 
the  record  is  silent  in  regard  thereto.  (Mich.)  Devereaux  v.  Janes, 
523. 

See  Equity,  3-6. 

HABEAS  CORPUS. 
HABEAS    CORPUS. — If    One    is    Imprisoned    on    a    conviction 
under  a  statute  entirely  void,  the  remedy  is  by  habeas  corpus,      (isev.) 
Ex  parte  Kair,  817. 

HIGHWAYS. 
See   Dedication;    Easement;    Explosives. 
Am.    St.    Kep.,    Vol.    113—71 
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HOMESTEAD. 

Tenancy  in  Common — Partition. 

1.  HOMESTEAD,  Holding  by  Tenancy  in  Common. — A  homestead 
may  be  held  by  a  husband  and  wife,  as  tenants  in  common.  (Minn.) 
Grace  v.  Grace,  625. 

2.  HOMESTEAD,  Partition  of. — Where  a  husband  and  wife  are 
tenants  in  common  of  a  homestead,  she  cannot,  by  leaving  him,  acquire 
a  right  to  compel  partition  thereof.     (Minn.)     Grace  v.  Grace,  625. 

3.  HOMESTEAD. — A  Conveyance  by  a  Husband  to  His  Wife  of 
the  Undivided  One-half  of  the  Premises  Occupied  by  Them  as  a  Home- 
stead does  not  confer  on  her  the  power  to  compel  partition  thereof 
by  a  sale,  though  it  be  conceded  that  his  homestead  right  is  restricted 
to  the  undivided  one-half.     (Minn.)     Grace  v.  Grace,  625. 

4.  HOMESTEAD,  Partition  of  at  the  Suit  of  a  Wife.— The  law 
will  not  allow  a  wife  to  do  with  respect  to  her  husband's  homestead 
indirectly  by  a  suit  for  partition  by  sale  what  she  could  not  do  di- 
rectly by  sale  or  conveyance.     (Minn.)     Grace  v.  Grace,  625, 

5.  HOMESTEADS — Partition  of. — A  homestead,  though  not  liable 
for  the  debts  of  its  deceased  owner,  may  be  partitioned  prior  to  the 
settlement  of  his  estate  in  probate.     (Iowa)     Hild  v.  Hild,  500, 

Conveyance  by  Htisband  and  Wife. 

6.  .  HOMESTEADS— Conveyance  of  by  Husband  to  Wife, — If  the 
statute  provides  that  no  conveyance  of  the  homestead,  not  subscribed 
by  the  householder  and  his  wife,  shall  be  valid  unless  possession  is 
abandoned  or  given  pursuant  to  the  conveyance,  possession  of  a  home- 
stead under  a  deed  not  signed  by  the  wife  is  given  pursuant  to  the 
conveyance,  whenever  the  possession  would  not  have  been  delivered 
except  for  the  conveyance  and  no  other  reason  appears  for  such  de- 
livery of  possession,  no  matter  what  length  of  time  or  what  circum- 
stances intervene  between  the  execution  of  the  deed  and  the  de- 
livery of  possession.     (111.)     Coon  v.   Wilson,   441. 

7.  HOMESTEADS — Conveyance  of  by  Husband  to  Wife. — Under 
a  statute  providing  that  no  conveyance  of  the  homestead,  not  sub- 
scribed by  the  householder  and  his  wife,  shall  be  valid  unless  posses- 
sion is  abandoned  or  given  pursuant  to  the  conveyance,  if  a  husband 
for  an  adequate  consideration  conveys  a  homestead  occupied  by  him- 
self and  his  wife,  to  her,  but  the  deed  is  inoperative  because  not 
signed  by  her,  and  they  thereafter  continue  to  reside  on  the  premises 
for  nine  years,  when  they  take  up  their  abode  elsewhere,  and  there- 
after she  leases  the  property  to  tenants,  there  is  a  sufficient  delivery  of 
possession  to  her  pursuant  to  the  conveyance  to  vest  title  in  her.  In 
such  case  it  is  not  necessary  that  possession  should  be  given  at  any 
particular  time  after  the  execution  of  the  deed,  or  that  delivery  of 
possessioji  should  be  so  connected  with  the  execution  and  delivery  of 
the  deed  as  to  constitute  one  and  the  same  transaction.  (111.)  Coon 
V.  Wilson,  441. 

See  Specific  Performance,  2,  3. 

HUSBAND  AND  WIFE. 

See  Fraudulent  Conveyance;  Homestead,  5,  6. 

INFANTS, 
1.  INFANCY — Disaflarmance  of  Contract. — If  an  infant  employs 
an  attorney  to  bring  suit  for  him  and  afterward  sells  him  the  judg- 
ment recovered,  the  infant  may  subsequently  disaffirm  such  sale  and 
recover  the  amount  collected  on  the  judgment,  less  attorney's  fees. 
(Ark.)     Vance  v.  Calhoun,  111. 
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2.     INFANCY — Estoppel  by  Agreement  Concerning  Title. — If,   in 

a  partition  suit,  both  parties  rely  upon  the  validity  of  a  deed  executed 
to  a  son  by  his  father,  but  wlujliy  ineffective  as  a  conveyance  of  the 
title,  the  grantee's  minor  heirs  are  not  estopped  by  any  agreement 
made  by  them  as  to  the  validity  of  such  title,  from  claiming  their 
undivided  interests  in  the  lands  of  such  grantor  through  his  grantee, 
and  they  may  repudiate  any  conveyance  of  the  land  made  by  their 
father.     (111.)     Jolly  v.  Graham,  435. 

See  Parent  and  Child. 
Note. 

Infants,  emancipation  of,  abandonment  by  parent,  when  amounts  to, 
116. 

emancipation  of,  acts  amounting  to,  114,  115. 

emancipation  of,  acts  which  do  not  amount  to,  117. 

emancipation  of,  by  arriving  at   majority,  120. 

emancipation  of,  by  enlistment.   111). 

emancipation  of,  by  insolvent  parent,  119. 

emancipation  of,  by  marriage,  118. 

emancipation  of,  by  mother,  114. 

emancipation  of,  creditors  cannot  avoid,  119,  121, 

emancipation  of,  effect  of,  113,  114,  120. 

emancipation  of,  evidence  of,  114,  115. 

emancipation  of,  how  may  be  effected,  114. 

emancipation  of,  implied,  when,  115. 

emancipation  of  is  not  presumed,   114. 

emancipation  of  may  be  absolute  or  qualified,  114. 

emancipation  of  may  entitle  to  recover  for  services  to  parent,  121. 

emancipation  of,  rights  of  after,  120. 

emancipation  of,  wages,  right  of  parent  to  receive  is  terminated 
by,  113,  115. 

emancipation  of,  what  is,  113. 

marriage  of  does  not  give  capacity  to  contract,  118. 

wages,  parent  may  allow  to  collect,  113. 

INJUNCTION. 

EQUITY  JURISDICTION. — Equity  has  jurisdiction  of  a  cross- 
complaint  seeking  to  restrain  plaintiff'  I'roni  obstructing  streets  ami 
alleys  Ujion  which  the  defendant's  laud  abuts.  (Ark.)  Dickinson  v. 
Arkansas  City  Imp.  Co.,  170. 

INSTRUCTIONS. 

See   Trial,  4-9. 

INSURANCE. 

Beceipt  of  Trcm'mm. 

1.  INSURANCE,  Receipt  for  Premium,  "When  Does  not  Bind  the 
Insurer. — if  a  receipt  fur  a  preniiuni  is  given  by  a  person  who  is  the 
agent  both  of  the  insurer  and  tiie  assured,  who  in  giving  the  receipt 
was  not  acting  as  the  agent  of  the  insurer,  but  gave  it  for  premiums 
paid  or  advanced  for  a  building  and  loan  association  on  policies  in 
whicij  it  was  interested,  such  receipt  is  not  admissible  against  the 
insurer.     (Va.)     Foreman  v.  German  Alliance  Ins.  Assn.,  1071. 

Knowledge  of  Anent. 

2.  INSURANCE,  Knowledge  of  Agent,  "When  not  Imputed  to  the 
Insurer. — If  one  who  is  agent  of  the  insurer  knows  of  the  breach  of 
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a  condition  in  a  policy,  but  acquires  such  knowledge  when  acting  in 
the  business  of  another  principal,  such  knowledge  is  not  imputed  to 
the  insurer  unless  shown  to  have  been  in  the  agent's  mind  when  act- 
ing for  the  latter.  (Va.)  Foreman  v.  German  Alliance  Ins.  Assn., 
]071. 

Forfeitures. 

3.  INSURANCE,  Forfeiture,  Estoppel  to  Urge. — Any  acts,  dec- 
larations, or  course  of  dealing  by  an  insurer,  with  knowledge  of  facts 
constituting  a  breach  of  a  condition  in  a  policy,  leading  the  person 
insured  honestly  to  think  by  conforming  thereto  a  forfeiture  of  his 
policy  will  not  be  incurred,  followed  by  due  conformity  on  his  part, 
estops  the  insurer  from  insisting  on  the  forfeiture.  (Va.)  Foreman 
V.  German  Alliance  Ins.  Assn.,  1071. 

4.  INSUBANCE,  Forfeiture,  When  not  Waived  by  Knowledge  of 
a  Breach  of  Condition. — The  knowledge  by  an  insurer  of  a  broach 
of  condition  forfeiting  a  policy  does  not  amount  to  a  waiver.  There 
must  exist,  in  addition,  some  positive  act  of  confirmation  upon  which, 
in  connection  with  the  knowledge,  a  waiver  may  be  predicated,  and 
by  force  of  which  the  broken  contract  may  be  said  to  be  revived. 
(Va.)     Foreman  v.  German  Alliance  Ins.  Assn.,  1071. 

Oral  Contracts. 

5.  INSUBANCE. — Oral  Agreements  for  Insurance  are  Enforce- 
able although  the  charter  of  the  insurers  or  the  law  of  the  state  de- 
clares that  the  conditions  of  all  policies  shall  be  written  on  the  face 
thereof,  and  that  all  policies  and  contracts  of  insurance  made  by  the 
company  shall  be  subscribed  by  the  president  or  president  pro  tem- 
pore, and  attested  by  the  secretary.  (Mo.)  King  v.  Phoenix  Ins. 
Co.,  678. 

6.  INSURANCE,  Parol  Contracts  of,  Statute  Construed  as  Giv- 
ing Effect  to. — A  statute  declaring  that  parol  contracts  may  be  bind- 
ing on  aggregate  corporations  if  made  by  an  agent,  duly  authorized 
by  the  corporate  vote  or  under  the  general  regulations  of  the  cor- 
poration, and  that  contracts  may  be  implied  on  the  part  of  such 
corporations  from  their  acts  or  those  of  an  agent  whose  powers  are 
of  a  general  character,  must  be  construed  as  authorizing  insurance 
corporations  to  make  parol  contracts  of  insurance.  (Mo.)  King  v. 
Phoenix  Ins.  Co.,  678. 

7.  INSURANCE,  Oral  Contracts  of  not  Affected  by  the  Failure 
to  Stamp. — The  federal  stamp  act  requiring  all  insurance  contracts 
to  have  an  internal  revenue  stamp  pasted  thereon  does  not  make  in- 
valid other  contracts  of  insurance.  (Mo.^  King  v.  Phoenix  Ins.  Co., 
678. 

8.  INSURANCE,  Oral  Contracts  of  Agents,  When  Deemed  to 
Have  Authority  to  Make. — An  insurance  agent  intrusted  with  blank 
policies,  signed  by  the  president  and  secretary  of  the  corporation,  with 
authority  to  negotiate  and  fill  up  the  same,  may  bind  it  by  an  oral 
contract  of  insurance.     (M».)     King  v.  Phoenix  Ins.  Co.,  678. 

9.  INSURANCE,  Oral  Contract,  When  Valid  as  a  Renewal. — If 
a  contract  of  insurance  is  about  to  expire  and  the  assured  applies 
for  ten  days'  further  insurance  and  agrees  with  the  agent  therefor, 
this  may  be  regarded  as  a  mere  renewal  of  the  pre-existing  insur- 
ance contract,  and  as  within  the  authority  of  the  agent,  when  there 
is  no  limitation  upon  his  power  to  renew  a  policy  of  insurance  by 
oral  agreement.     (Mo.)     King  v.  Phoenix  Ins.  Co.,  678. 

Fire  Insurance. 

10.  INSURANCE — Builder's  Contract,  Amount  Recoverable  Under 
If   a   policy  of   insurance  issues   in   favor   of   a   builder,   the   amount 
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which  he  is  entitled  to  recover  is  not  diminished  by  the  fact  that 
he  has  been  paid  the  greater  part  of  the  contract  price.  If  the 
building  is  destroyed,  he  is  under  obligation  to  rebuild  it.  and  for 
so  doing  is  not  entitled  to  any  payment  beyond  that  stipulated  for 
in  the  original  contract.     (Mo.)     King  v.  Phoenix  Ins.  Co.,  678. 

11.  INSURANCE.— The  Valued  Policy  Law  of  Missouri  Applies 
in  Favor  of  a  Builder  who.  as  such,  has  procured  a  policy  of  insur- 
ance on  a  building  which  he  is  coiistrueting  under  a  contract  with 
the  owners  of  real  property,  in  which  real  pro)>orty  such  buihler  has 
no  interest.      (Mo.)      King  v.  Phoenix  Tns.  Co.,  678. 

12.  FIRE  INSURANCE — Construction  in  Favor  of  Insured. — Con- 
ditions in  a  policy  of  fire  insurance  which  provide  for  a  forfeiture 
of  the  interest  of  the  assured  or  otlier  persons  claiming  under  the 
policy  are  strictly  construed  against  the  insurer;  and  if  there  is 
any  ambiguity  which  reasonably  may  be  solved  by  either  of  one  of 
two  constructions,  that  interpretation  will  be  adopted  which  is  the 
most  favorable  to  the  assured  or  the  beneficiary  in  a  deed  of  trust 
to  whom  the  loss  is  mnde  payable  as  his  interest  may  a[)pf'ar.  (Cal.) 
Welch  V.  British-American  Assur.  Co.,  223. 

Mortgagor  and  Mortgagee. 

13.  FIRE  INSURANCE — Forfeiture  by  Mortgagor.— Tf  a  policy  of 
fire  insurance  ])rovidcs  tiiat.  "If,  with  consent  of  this  company,  an 
interest  under  this  jiolicy  shall  exist  in  favor  of  a  mortyagoe  or  of 
any  y)erson  or  corporation  having  an  interest  in  the  subject  of  in- 
surance other  than  the  interest  of  the  insured  as  described  therein, 
the  conditions  hereinbefore  contained  shall  apjjly  in  the  manner  ex- 
pressed in  such  conditions  and  provisions  of  insurance  relating  to 
such  interest  as  shall  be  written  upon,  attached,  or  appended  there- 
to," such  provision  has  the  effect  of  preventing  the  conditions  pre- 
viously mentioned  from  applying  to  such  interest,  unless  they  are 
again  written  upon,  attached  or  ajipended  to  the  polic}',  as  api)licable 
to  that  interest,  and  the  interest  of  a  mortgagee  is  free  from  all  such 
conditions  not  thus  attached,  so  that  a  conveyance  by  the  owner, 
without  the  consent  of  the  insurer,  does  not  affect  the  rights  of  the 
mortgagee.      (Cal.)     Welch   v.   British-American   Assur.   Co.,  22.3. 

14.  MORTGAGES — Insurance — Equitable  Lien. — Tf  a  mortgage  con- 
tains a  covenant  that  the  mortgagor  sliall  keep  the  jiremises  insured 
for  the  benefit  of  the  mortgagee,  and  the  mortgagor  takes  out  a  pol- 
icy in  his  own  name,  and  does  not  assign  it  nor  make  it  payable  to 
the  mortgagee,  and  a  loss  occurs,  such  covenant  creates  an  equitable 
lien  in  favor  of  the  mortgagee  to  the  extent  of  his  mortgage  inter- 
est ui)on  the  money  due  under  the  policy,  even  tliougli  tlie  mortgage 
contains  a  provision  that  the  mortgagee,  in  default  of  insuiaiiee  l)y 
the  nu)rtgagor,  may  effect  insurance  at  the  expense  of  the  mortgagor. 
(Neb.)      Hyde   v.   I'lartford  Fire  Ins.   Co.,   79(5. 

15.  MORTGAGES — Insurance — Assignment. — If  a  mortgagee  as- 
signs his  mortgage,  containing  a  covenant  on  the  part  of  tlie  mort- 
gagor to  keep  the  premises  insured  and  that  the  mortgagee  may 
procure  such  insurance  upoi.  the  failure  of  tlie  mortgagor  to  insure, 
and  in  his  assignuumt  guarantees  the  payment  of  tlie  mortgage  in- 
debtedness, and  subsequently  the  assignor  of  the  mortgage  becomes 
the  owner  of  the  premises  and  insures  them  in  his  own  name  to  the 
full  amount  of  the  insurable  interest  of  the  mortgaged  property,  and 
a  loss  occurs  while  he  is  guarantor  of  the  mortgage  debt,  the  assignee 
of  the  mortgage  has  an  ecpiitable  lien  on  the  proceeds  of  the  policy 
to  the  extent  of  his  interest  in  the  loss.  (Xeb.)  Hyde  v.  Hartford 
Fire  Ins.  Co.,  796. 


1126  Index. 

16.  MOBTOAGES — Insurance— Statute  of  Limitations.— The  fact 
that  the  statute  of  limitations  has  barred  a  personal  action  against 
the  assignor  of  a  mortgage  on  his  guaranty  of  its  payment,  when 
suit  is  commenced  by  the  assignee  to  establish  a  claim  to  the  pro- 
ceeds of  a  policy  of  insurance  on  the  property  taken  out  by  such  as- 
signor after  becoming  the  owner  of  the  property,  does  not  release  or 
impair  th^  assignee's  equitable  lien  upon  such  proceeds.  (Neb.) 
Hyde  v.  Hartford  Fire  Ins.  Co.,  796. 

See  Benefit  Society, 

INTEREST. 

See  Usury. 

INTOXICATING  LIQUORS. 

1.  CONSTITUTIONAL  LAW — Statutes  Respecting  Sale  of  Intoxi- 
cating Liquor. — Chapter  346  of  the  statutes  of  Minnesota  of  1905, 
respecting  the  sale  of  intoxicating  liquors,  is  not  unconstitutional 
because  of  its  committing  to  judicial  officers  powers  not  judicial  in 
character,  nor  for  any  other  reason.     (Minn.)     State  v.  Bates,  612. 

2.  INTOXICATING  LIQUORS— Sale  to  Minor.— A  person  selling 
intoxicating  liquor  to  a  minor,  who  does  not  inform  the  seller  that  he 
is  acting  as  agent  for  another,  nor  present  an  order  for  the  liquor, 
is  guilty  of  selling  intoxicating  liquor  to  a  minor,  although  he  is  in 
fact  purchasing  for  an  adult  third  person.     (Ala.)     Tony  v.  State,  20. 

3.  INTOXICATING  LIQUORS— Sale  to  Minor.— If  a  minor,  em- 
ployed by  a  company  composed  of  his  father  and  a  third  person,  is 
ordered  by  such  third  person  to  purchase  liquor  for  him,  the  order 
is  not  connected  with  the  business  of  the  company,  and  such  third 
person  does  not  have  control  of  the  minor  so  as  to  bring  the  sale 
within  a  statutory  exception.     (Ala.)     Tony  v.  State,  20. 

See  Saloons. 

JUDGMENTS. 

Parties  and  Privies. 

1.  JUDGMENT — Reformation  of  Deed — Effect  on  Subsequent  Is- 
sue— Marketable  Title. — Where  a  father,  through  the  mistake  of  the 
scrivener,  conveyed  land  to  his  daughter  for  life,  with  remainder 
over  to  her  children  living  at  time  of  her  death,  and  to  her  brothers 
upon  her  death  without  issue,  or  to  the  issue  of  such  children  or 
brothers  of  the  grantee,  instead  of  an  absolute  conveyance  to  the 
daughter,  but  the  father  died  before  correcting  the  mistake  by 
another  conveyance,  though  the  brothers  united  in  a  warranty  deed  to 
her,  a  judgment,  in  an  action  by  the  daughter  against  her  father's 
executor,  her  mother  and  her  brothers,  none  of  whom  had  been  mar- 
ried, reforming  the  father's  deed  to  conform  to  the  intention  of  the 
parties,  does  not  bar  the  title  of  persons  born  after  the  judgment 
was  rendered,  where  they  were  not  represented  by  any  party  to  the 
action,  and  hence  the  daughter  did  not  by  such  judgment  obtain  a 
marketable  title  to  the  fee.     (N.  Y.)     Downey  v.  Seib,  926. 

2.  JUDGMENT— Who  not  Bound  as  Privies. — Where  an  action 
for  damages  for  personal  injuries  is  brought  against  one  corporation 
member  of  a  pool,  a  notice  from  that  corporation  to  its  associates  of 
the  bringing  of  the  action  and  the  day  set  for  the  trial  will  not  make 
thorn  privies  to  any  judgment  recovered.  (Mich.)  White  Star  Line 
v.  Star  Line  of  Steamers,  551. 
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Ees  Judicata. 

3.  EES  JUDICATA. — The  Only  Parties  Precluded  by  a  Decree  are 
Adversary  Parties,  and  the  matter  determined  must  be  in  issue  be- 
tween them.      (111.)      Gouwens  v.  Gouwens,  395. 

4.  RES  JUDICATA — Mortgage  Foreclosure. — Parties  on  the  same 
side  of  a  foreclosure  procooding  cannot  be  concluded  by  the  decree 
thereon,  as  against  each  other  if  no  issue  between  them  was  pre- 
sented and  adjudicated.     (111.)     Gouwens  v.  Gouweni,  395. 

Presumption  of  Jurisdiction. 

5.  JUDGMENT — Presumption  of  Jurisdiction. — In  tlie  event  of 
a  collateral  attack  upon  a  judgment  foreclosing  a  mortgage  which  re- 
cites tliat  the  defendants  have  been  duly  and  regularly  summoned" 
and  "that  the  default  of  each  for  not  appearing  and  answering  has 
been  duly  and  regularly  entered,"  the  case  comes  within  the  rule 
that  in  all  particulars  wherein  the  record  is  silent  or  noncommittal 
the  presumption  is  in  favor  of  the  validity  and  regularity  of  the 
action  of  the  court.     (Cal.)     County  Bank  v.  Jack,  285. 

Time  of  Docleting. 

6.  JUDGMENT,  Docketing,  Presumption  of  Time  of. — "^hen  a 
clerk,  in  docketing  a  judgment,  specifies  that  it  was  docketed  at  an 
hour  designated,  he  is  presumed  to  have  done  his  duty,  and  no  infer- 
ence can  be  indulged  that  the  docketing  was  earlier.  (Minn.)  Brady 
V.  Gilman,  622. 

Lien  of  Jndfjmcnt. 

7.  JUDGMENT  LIENS — Execution  Sale  of  Leasehold.— After  a 
leasehold  estate  has  been  sold  on  foreclosure,  no  lien  can  attach  to 
such  estate  by  reason  of  the  subsequent  rendition  of  a  judgment 
against  the  lessee.     (111.)     Commercial  Vault  Co.  v.  Barrett,  382. 

8.  JUDGMENT  LIENS— Foreclosure  Sale  of  Leasehold.— Judg- 
ments rendt  red  against  a  lessee  after  foreclosure  sale  of  his  lease- 
hold interest  are  not  liens  upon  the  surplus  remaining  in  the  hands 
of  the  sheriff  after  one  of  such  judgments  has  been  satisfied  by  mak- 
ing redemption  and  reselling  the  property.  (111.)  Commercial  Vault 
Co.  V.  Barrett,  382. 

Foreign  Judgment. 

9.  JUDGMENTS,  FOREIGN — Attack  on  Jurisdiction. — A  party, 
when  sued  upon  a  judgment  rondored  in  a  foreign  state,  may  impeach 
its  validity,  for  want  of  jurisdiction  in  the  court  rendering  it. 
(Iowa)     Cuykendall  v.  Doe,  472. 

Judgment  by  Confession. 

10.  JUDGMENTS  by  Confession — Foreign  Judgment. — A  judgment 
by  confession  under  warrant  of  attorney  regularly  entered  in  a  state 
where  the  debtor  resided  when  the  power  was  given,  in.  conformity 
to  the  law  of  that  state,  will  be  enforced  in  another  state,  though  the 
entry  of  judgment  in  the  same  manner  is  not  authorized  by  the  law  of 
the   latter   stato.     (Iowa)      Cuykendall    v.    Doe,   472. 

11.  JUDGMENTS  by  Confession  by  Attorney. — If  a  note  authorizes 
an  attorney  to  appear  for  the  maker  at  the  suit  of  the  payee  and  con- 
fess judgment,  it  authorizes  the  entry  of  a  judgment  upon  the  admis- 
sion or  confession  of  the  debtor  through  the  attorney  without  the 
formalities  involved  in  an  ordinary  proceeding  or  action  at  law. 
(Iowa)     Cuykendall  v.  Doe,  472. 

12.  JUDGMENTS  by  Confession — Provision  for  Stay  of  Execution. 
A  stipulation  between   the  parties   that   if  judgment   upon   a   note  it 
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confessed  before  its  maturity,  no  execution  shall  issue  before  the 
debt  thus  evidenced  becomes  due,  does  not  prevent  the  exercise  of  the 
power  to  confess  judgment  after  the  maturity  of  the  note  and  debt. 
(Iowa)     Cuykendall  v.  Doe,  472. 

13.  JUDGMENTS  by  Confession. — If  a  power  to  confess  judgment 
authorizes  the  making  of  the  confession  "as  of  the  last  week,  or  any 
other  subsequent  term  or  time  after  the  date  hereof,"  it  authorizes 
a  confession  of  judgment  in  vacation.  (Iowa)  Cuykendall  v.  Doe, 
472. 

14.  JUDGMENTS  by  Confession — Sister  State — Judgment — En- 
forcement— Jurisdiction. — If  a  foreign  judgment  has  been  duly  en- 
tered, the  omission  to  file  with  the  court  the  instrument  upon  which 
such  judgment  is  based  does  not  affect  the  validity  of  the  judgment 
in  a  suit  thereon  in  another  state.     (Iowa)     Cuykendall  v.  Dor'.  472. 

15.  JUDGMENT  by  Confession — Power  of  Attorney — ^Waiver  of 
Statute  of  Limitations. — An  attorney  emj)owered  to  confess  judgment 
on  a  note  has  no  authority  to  waive  the  statute  of  limitations. 
(Iowa)     Cuykendall  v.  Doe,  472. 

16.  JUDGMENTS  by  Confession — Sister  State — Judgment — Limita- 
tion of  Actions. — If  a  note  is  accompanied  by  a  power  of  attorney  to 
confess  judgment  thereon,  and  authorizing  suit  in  the  state  whoro  the 
debtor  then  resided,  at  any  time  within  twenty  years  from  the  date  of 
tlie  maturity  of  the  note,  and  judgment  is  confessed  within  such  time, 
it  is  no  defense  to  an  action  on  the  judgment  in  another  state  that  an 
action  on  the  note  was  barred  by  the  statute  of  limitations  of  that 
state.     (Iowa)     Cuykendall  v.  Doe,  472. 

17.  JUDGMENTS  by  Confession — Sister  State — Judgments — Suffi- 
ciency.— The  record  of  a  sister  state  judgment  by  confession  showing 
an  appearance,  a  confession,  the  date,  the  principal  sum  due,  the 
amount  of  costs,  the  date  from  which  interest  is  to  be  computed,  and 
which  is  officially  attested,  sufficiently  establishes  the  validity  of  the 
judgment  when  suit  is  brought  thereon  in  another  state.  (Iowa) 
Cuykendall  v.  Doe,  472. 

18.  JUDGMENTS  by  Confession— Nonresidence  of  Debtor. — If  a 
note  contains  a  power  to  any  attorney  to  appear  for  the  maker  and 
confess  judgment  in  accordance  with  the  law  of  the  state  where  the 
note  is  made,  such  power  authorizes  the  entry  of  judgment  after  the 
maker  of  the  note  has  become  a  nonresident,  without  service  of  notice 
to  him,  or  other  appearance  than  by  attorney.  (Iowa)  Cuykendall 
V.  Doe,  472. 

See  Assignment,  3. 
Note. 

Judicial  Notice  of  the  laws  of  sister  states,  statutes  authorizing  the 
taking  of  by  the  courts,  871. 
of  the  maritime  laws  and  regulations  of  foreign  nations,  872. 
of  the  system  of  jurisprudence  in  a  foreign  country,  874. 
will  not  be  taken  of  the  laws  of  sister  states  or  of  foreign  coun- 
tries, 870. 

JUDICIAL  SALES. 

1.  JUDICIAL  SALES — Inadequacy  of  Price. — A  judicial  sale  will 
not  be  set  aside  for  inadequacy  of  price  unless  the  inadequacy'  is  so 
great  as  to  shock  the  conscience,  or  unless  there  are  additional  cir- 
cumstances against  its  fairness.     (Ark.)     George  v.  Norwood,  143. 

2.  JUDICIAL  SALES — Setting  Aside  for  Advanced  Bid. — In  the 
absence  of  fraud,  irregularity  or  misconduct  affecting  the  validity  of  a 
judicial  sale,  it  will  not  be  set  aside  and  confirmation  refused  in  order 
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to  allow  the  bid  of  the  purchaser  to  be  advanced  by  another  person. 
(Ark.)     George  v.  Norwood.  143. 

3.  JUDICIAL  SALES — Discretion  of  Court. — An  accepted  bidder 
at  a  judicial  sale  acquires  uu  independent  rif^lits  until  the  sale  Is  con- 
firmed by  the  court,  and  while  the  court  may  exercise  discretion  in 
confirming  or  rejecting  the  sale,  yet  such  discretion  must  be  exercised 
according  to  fixed  rules,  and  not  arbitrarily,  and  the  bidder  has  the 
right  to  insist  upon  the  exercise  of  such  discretion  in  such  proper  man- 
ner.     (.Ark.)      George  v.   Norwood,    143. 

4,  JUDICIAL  SALES— Duty  to  Ratify.— If  a  judicial  sale  is  made 
in  fill  respects  according  to  the  terms  of  the  decree,  and  neitiier  fraud, 
mistake,  nor  misrepresentation  can  be  alleged  against  it.  the  faith  of 
tlic  court  is  pledged  to  ratify  and  confirm  it.  (Ark.)  George  v. 
Norwood,  143.     ■ 

Note. 

Judicial  Sales,  advance  bid  after  the  sale  has  been  confirmed,  149. 

ailvance  bid,  amount  required,  148,   149. 

advance  bid,  by  one  who  was  present  at  the  sale,  148,  149. 

advance  bid,  courts  refusing  to  reopen  because  of,  150. 

advance  bid,  reasons  for  refusing  to  reopen  because  of,  150. 

advance   bid,  resale   because  of,   at   what  price   must   be   started, 
149. 

advance  bid,  opening  the  biddings  because  of,  147,  148. 

opening  of  because  of  an  advance  bid,  147,  148. 

JURISDICTION. 

1.  JURISDICTION,  Presumption  of.  When  Indulged.— When  a 
Court  of  Record,  Though  of  a  Sister  State,  assumes  to  exercise  jurisdic- 
tion over  the  subject  matter  of  a  controversy  and  pronounces  judg- 
ment therein,  its  jurisdiction  will  be  presumed  upon  production  of  a 
certified  copy  of  the  judgment,  as  required  by  the  act  of  Congress. 
(Minn.)      State  v.  Weber.  ()31. 

2.  JURISDICTION— Necessity  of  Complaint.— A  civil  action  can 
be  instituted  only  l)y  the  filing  of  a  complaint;  without  such  a  founda- 
tion for  its  action,  the  judgment  of  a  court  of  record  is  void,  even 
though  it  be  a  court  which  has  jurisdiction  over  the  subject  matter 
referred  to  in  the  judgment.  (Cal.)  Tinn  v.  United  States  District 
Attorney,  354. 

LACHES. 
See  Equity,  7. 

LANDLORD  AND  TENANT. 

1.  LANDLORD  AND  TENANT— Renewal  of  Lease.— Tf  a  tenant 

holds  over,  aiid_  lie  and  the  landlord  ;ir(^  un;il)!c  to  agree  upon  the 
terms  of  the  n  iiewal  of  the  lease,  and  the  landlord  claims  that  the 
tenant  agreed  to  pay  a  certain  amount  as  rent,  this  may  be  taken 
as  an  admission  by  the  landlor<l  as  to  the  amount  of  rent  due. 
(Ark.)      Dickinson   v.   .Arkansas  City   Imp.  Co.,   170. 

2.  LANDLORD  AND  TENANT.— Tenancy  from  year  to  year  is 
not  created  against  the  contrary  intent  of  both  landlord  and  tenant, 
by  the  jnere  payment  of  rent,  and  sucli  payment  is  but  evidence  of 
the  intent  of  the  parties.  (Neb.)  Pusey  v.  Presbyterian  Hospital, 
788. 

3.  LANDLORD  AND  TENANT— Payment  of  Rent  as  Renewal. — 
Payment   and   acceptance   of   money   as   rent,  after  the   expiration   of 
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a  fixed  term,  does  not,  of  itself,  renew  the  term,  but  is  merely 
evidence  of  an  intent  to  renew.  (Neb.)  Pusey  v.  Presbyterian  Hos- 
pital, 788. 

4.  LANDLORD  AND  TENANT — Statute  of  Frauds. — ^Leases  for 
More  than  One  Year  cannot  be  made  except  in  writing  and  if  by 
an  agent,  he  must  be  authorized  by  writing.  (Neb.)  Pusey  t.  Pres- 
byterian Hospital,  788. 

See  Adverse  Possession,  9. 

LARCENY. 

1.  LARCENY  OF  GAS. — Gas  used  for  illuminating  and  heating 
purposes  may  be  the  subject  of  larceny  independently  of  any  statute 
specially  making  the  taking  of  such  gas  a  crime.  (HI.)  Woods  v. 
People,  415. 

2.  LARCENY  OF  GAS. — Hluminating  gas  may  be  the  subject  of 
larceny,  and  the  asportation  is  sufficient  when  the  accused,  receiv- 
ing gas  from  a  gas  company,  diverts  some  of  it  to  his  burners  with- 
out passing  the  meter  to  be  measured,  the  means  employed  being  to 
use  a  pipe  running  directly  from  the  entrance  to  the  exit  pipe.  While 
the  pipe  remains  thus  connected,  there  is  one  continuous  taking. 
(HI.)     Woods  V.  People,  415. 

3.  LARCENY  OF  GAS — Grand  Larceny. — The  wrongful  taking 
and  theft  of  gas  constitutes  grand  larceny  when  the  amount  con- 
sumed from  day  to  day  at  any  one  continuous  period  of  taking  ex- 
ceeds the  value  fixed  by  statute  as  constituting  such  crime.  (HI.) 
Woods  v.  People,  415. 

4.  LARCENY  OF  GAS.— Selling  Price  of  gas  to  consumers  in  the 
district  in  which  the  gas  in  question  is  stolen,  and  not  the  cost  value 
of  the  material  from  which  the  gas  was  made,  is  to  be  considered 
in  determining  the  value  of  the  gas  abstracted.  (HI.)  Woods  v. 
People,  415. 

Note. 

Laws,  common  law,  countries  in  which  is  not  deemed  to  be  in  force, 
875. 

common  law  of  a  sister  state,  how  to  be  determined,  880. 

common  law,  presumptions  respecting  the  existence  of,  876,  878. 

copies  of  are  the  best  evidence  of  statutes,  882. 

courts  of  a  nation,  when  take  judicial  notice  of  the  laws  of  sis- 
ter states,  873. 

evidence  of,  competency  of,  who  determines,  884. 

evidence  of,  decisions  of  the  courts,  effect  of  as,  883. 

evidence  of,  parol,  881,  882. 

evidence  of,  the  best  must  be  produced,  881. 

evidence  of,  treatises,  effect  of  as,  883, 

expert   witnesses,  right   of  to   refresh  their   memory   respecting, 
883. 

foreign,  are  presumed  to  be  the  same  as  those  of  the  forum,  870. 

foreign,  authentication  of,  884. 

foreign,  courts  do  not  take  judicial  notice  of,  869,  870. 

foreign,  expert  witnesses  respecting,  evidence   of,  when  admissi- 
ble, 883. 

foreign  must  be  pleaded  and  proved,  870. 

in  Florida,  Louisiana,  and  Texas,  presumptions  respecting,  877. 

judicial  notice  of  the  laws  of  a  sister  state,  statutes  authorizing 
the  taking  of,  871. 
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Laws,  judicial  notice  of  the  maritime  laws  and  regulations  of  foreign 
nations,  872. 

judicial  notice  of  the  system  of  jurisprudence  in  a  foreign  coun- 
try, 874. 

judicial  notice  will  not  be  taken  of  those  of  a  sister  state  or  a 
foreign  country,  870. 

of  a  sister  state  are  regarded  as  of  the  same  status  as  those  of 
foreign  countries,  869. 

of  a  sister  state  must  be  proven  as  facts,  869. 

of  foreign  and  sister  state,  construction  of,  884, 

of  foreign  and  sister  state,  interpretation,  by  what  laws  con- 
trolled, 884. 

of  foreign  nations  of  which  notice  will  be  taken,  873,  874. 

presumption  of  the  continuance  of  a  law  once  proven,  881. 

presumption  of  the  existence  in  each  state  of  the  common  law, 
875. 

presumj)tion  of  the  similarity  of  a  foreign  law  to  that  of  the 
forum,  881. 

presumption  respecting  the  laws  of  foreign  nations  and  of  sis- 
ter states,  871,  872,  878. 

presumption  respecting  the  statutory  law  of  a  sister  state  or  a 
foreign  country,  880. 

presumption  respecting  where  it  is  sought  to  enforce  a  penalty 
or  invoke  a  forfeiture,  881. 

presumj)tion  that  the  law  of  a  sister  state  is  the  same  as  that 
of  the  forum,  877,  878. 

presumption  where  the  jurisprudence  of  a  foreign  country  is  the 
same  as  that  of  the  forum,  879, 

proof  by  expert  witnesses,  882. 

statutes  of  sister  states  or  of  foreign  countries,  how  ordinarily 
provriblo,   883. 

where  one  government  succeeds  another  are  not  foreign,  869. 

LEASE. 

See  Landlord  and  Tenant. 

LIBEL  AND  SLANDEE. 

1,  LIBEL  AND  SLANDEK — Privileged  Communication.— An  un- 
verified written  statement  nuide  by  a  person  to  a  peace  oflicer,  in- 
forming him  of  a  rumor  connecting  another  with  the  commission  of 
a  crime,  is  privileged  and  not  the  subject  of  libel,  if  mnde  in  good 
faith  with  an  honest  desire  to  promote  justice,  but  if  it  is  ni.-nlc  ma- 
liciously and  without  probable  cause  to  believe  it  to  be  true,  it  is 
not   privileged   and    is   libelous.      (Ark.)     Miller   v.    Nuckolls,    122. 

2.  LIBEL  AND  SLANDER— Proof  of  Words  as  Alleged.— In  an 
action  for  slander  or  libel  the  plaintiff  must  jirove  that  the  defendant 
used  substantially  the  same  words  as  those  alleged  in  the  complaint, 
and  it  is  not  sufficient  to  prove  that  the  defendant  made  the  same 
charge  against  the  plaintiff  in  words  substantially  different  from  those 
alleged,  even  though  of  equivalent  and  similar  import.  (Ark,)  Miller 
V.  Nuckolls,  122, 

See  Abatement. 

LICENSE, 

1.  PAROL  LICENSE — When  not  Revocable, — Where  one  enters 
upon  the  land  of  another  under  a  parol  license  and  expends  money  or 
labor  in  the  execution  of  the  license,  it  becomes  irrevocable  for  so  long 
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a  time  as  the  nature  of  it  calls  for  its  continuance.     (Cal.)     Stoner 
V.  Zuekcr,  301. 

2.  A  PAROL  LICENSE  to  Construct  an  Irrigating  Ditch,  when 
executed  by  the  coustruction  of  the  ditch,  becomes  in  all  essentials 
an  easement  for  such  length  of  time  as  the  use  itself  may  continue. 
(Cal.)     Stoner  v.  Zucker,  301. 

LIENS. 

LIENS. — Equity  Will  not  Sot  Aside,  as  a  Clovd  utjon  Title, 
a  lien  outlawed  by  the  statute  of  limitations.  (N.  Y.)  House  v.  Carr, 
936. 

See   Maritime   Liens;    Mechanics'    Liens. 

LIMITATION  OF  ACTIONS. 

1.  LIMITATION  OF  ACTIONS.— The  Liability  of  the  Guarantor 
of  a  note  secured  by  mortgage  accrues  at  the  time  of  the  maturity  of 
the  note,  without  regard  to  the  exhaustion  of  the  security.  (Cal.) 
Woolwine  v.  Storrs,  183. 

2.  LIMITATION  OF  ACTIONS— Suspension  of  Statute.— A  writ- 
ten request  for  a  year's  extension  of  time  for  the  payment  of  a  note, 
accompanied  by  a  written  promise  to  pay  the  same  at  the  end  of  that 
time,  cannot  save  the  debt  from  the  operation  of  the  statute  of  limita- 
tions, if  the  holder  of  the  note  does  not  accept  the  proposition  thus 
made.     (Cal.)     Woolwine  v.  Storrs,  183. 

3.  LIMITATION  OF  ACTIONS— Suspension  of  Statute.— Where 
the  guarantors  of  a  note  give  their  personal  note  for  a  part  of  the 
amount  due,  which  note  is  paid  before  the  commencement  of  an  action 
on  the  original  note,  the  right  of  the  holder  to  maintain  an  action 
for  the  remainder  of  the  indebtedness  is  not  thereby  suspended. 
(Cal.)     Woolwine  v.  Storrs,  183. 

4.  LIMITATION  OF  ACTIONS— Mortgage  Debt,— If  the  statute 
of  limitations  is  running  against  a  mortgage  debt,  including  advances 
made  by  the  mortgagee  to  discharge  paramount  liens,  it  continues  to 
run  against  the  advances,  upon  the  giving  of  a  new  note  which  does 
not  include  them.     (Cal.)     Churchill  v.  Woodworth,  324. 

5.  LIMITATION  OF  ACTIONS— Sufficiency  of  Plea.— A  plea  that 
an  action  is  barred  by  a  certain  section  of  the  code,  without  specify- 
ing the  subdivision  thereof  which  alone  can  apply  to  the  action,  is 
not  a  nullity,  and  the  objection  to  pleading  the  statute  in  this 
manner  is  waived  by  a  failure  to  raise  the  question  in  the  trial 
court.     (Cal.)     Churchill  v.  Woodworth,  324. 

6.  LIMITATIONS — Barring  of  Different  Remedies. — Though  the 
statute  of  limitations  may  liave  barred  one  remedy  on  the  debt,  if 
there  be  another  remedy  not  affected  by  the  statute,  or  one  to  which 
a  different  limitation  applies,  a  creditor  may  enforce  his  claim  through 
that  remedy.     (N.  Y.)     House  v.  Carr,  936. 

7.  LIMITATION  OF  ACTIONS  Against  Estates  of  Decedents. — 
The  Statute  of  Limitations  does  not  Begin  to  Run  against  the  estate  of 
a  decedent  until  an  executor  or  administrator  has  been  appointed, 
though  the  creditor  might  have  petitioned  for,  and  procured,  such  ap- 
pointment if  the  next  of  kin  unreasonably  neglected  to  do  so.  (Ohio 
St.)     Holies  V.  Riddle,  946. 

See  Adverse  Possession;   Garnishment,  7. 

LOCAL  OPTION. 
See  Constitutional  Law,  4. 
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MALICIOUS    PROSECUTION. 

1.  MALICIOUS  PROSECUTION,  When  not  Terminated.— Tf,  in 
an  action  for  malieious  prosrciifion,  it  appears  that  the  dpfeiulant  had 
prosecuted  the  plaintiff  before  a  justice  of  the  peace  for  extorting 
money  by  blackmailing,  and  the  plaintiff  was  held  to  answer,  but  on 
presentation  of  the  same  matter  to  the  grand  jury,  it  found  two  in- 
dictments against  the  plaintiff  on  the  same  evidence  and  founded  on 
the  same  transaction,  one  for  blackmailing  and  the  other  for  assault 
with  an  intent  to  rob,  and  that  the  former  indictment  had  been 
quashed  and  the  second  had  not  been  disposed  of  when  the  action 
for  malicious  prosecution  was  commenced,  it  cannot  be  sustained,  be- 
cause the  prosecution  out  of  which  it  arose  had  not  been  finally  de- 
termined.     (Ohio  St.)      Gaiser  v.   Hurleman,  953. 

2.  THE  MALICIOUS  PROSECUTION  Before  a  Court  Having  No 
Jurisdiction  of  an  attachment,  without  reasonable  or  proper  cause, 
renders  the  plaintiff  liable  to  the  defendant  for  any  damages  result- 
ing to  him  from  the  levy  of  the  writ.  (Va.)  Ailstock  v.  Moore 
Lime  Co.,  1060. 

3.  MALICIOUS  PROSECUTION,  Acquittal  on  the  Merits  not 
Necessary  to  Maintain. — To  support  an  action  for  malicious  prosecu- 
tion, it  is  not  indispensable  that  plaintiff'  should  have  been  acquitted 
after  trial  on  the  merits.  It  is  sufficient  that  the  prosecution 
against  him  has  finally  terminated  so  that  it  cannot  be  further  main- 
tained without  commencing  a  new  proceeding.  (Va.)  Graves  v. 
Scott,  104;?. 

4.  MALICIOUS  PROSECUTION.— To  Make  Advice  of  Counsel 
a  defense  to  an  action  for  malicious  prosecution,  it  must  be  shown 
that  the  advice  was  sought  and  acted  upon  in  good  faith  after  a 
full  disclosure  of  all  of  the  material  facts.  If  the  defendant  did  not 
state  to  counsel  fully,  accurately  and  truly  the  pretense  tiiat  was 
m:i<le,  the  advice  of  counsel  is  no  defense.  (Mich.)  Davis  v.  Mc- 
Millan, .585. 

5.  MALICIOUS  PROSECUTION.— Burden  of  Proving  Want  of 
Probable  Cause  in  malicious  prostcutiou  cases  is  upon  the  plaintiff. 
(Mich.)      Davis  v.  McMillan.  585. 

6.  MALICIOUS  PROSECUTION— Want  of  Probable  Caus3.— Dis- 
charge of  one  accused  of  crime  has  not  of  itself  any  tendency  to 
show  want  of  i)r()bal)le  cause  for  instituting  the  prosecution.  (Mich.) 
Davis  V.  McMillan,  585. 

7.  MALICIOUS  PROSECUTION— Probable  Cause— Question  for 
Jury. — If  plaintiff,  in  an  action  for  malicious  prosecution,  shows  his 
arrest  and  discharge,  the  failure  of  the  defendant  to  accurately  state 
the  pretense  to  his  counsel,  and  the  nlations  theretofore  sustained 
by  the  parties,  the  question  of  probable  cause  is  for  the  jury  to  de- 
termine.    (Mich.)      Davis  v.  McMillan,  585. 

8.  MALICIOUS  PROSECUTION  —  Malice  —  Want  of  Probable 
Cause — Proof. — Malice,  as  well  as  probable  cause,  must  be  shown  in 
an  action  for  malicious  prosecution;  but  malice  may  be  dt  ducible 
from  the  facts  and  circumstances  surrounding  the  transaction,  and 
is  inferable  from  want  of  probable  cause.  (Midi.)  Davis  v.  Mc- 
Millan, 585. 

9.  MALICIOUS  PROSECUTION— Malice— Probable  Cause.— In  an 
action  for  malicious  prosecution,  evidence  that  one  of  tiu'  d<>fendants 
urged  his  brother  to  cause  the  arrest  of  the  plaintiff"  presents  a  ques- 
tion for  tiie  jury  to  determine  his  connection  with  the  transaction. 
(Mich.)     Davis  v.  McMillan,  5So. 
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10.  MALICIOUS  PROSECUTION— Excessive  Damages.— In  an  ac- 
tion for  malicious  prosecution  for  obtaining  money  under  false  pre- 
tenses, if  it  is  shown  that  the  plaintiff  retains  property  which  he 
obtained  from  the  defendant  by  means  of  a  representation  which, 
though  not  proven  false,  has  led  the  defendant  to  believe  a  false- 
hood, and  to  permit  the  plaintiff  to  retain  the  property,  a  verdict  of 
four  thousand  dollars,  most  of  which  is  for  mortification  suffered 
and  for  wounded  feelings,  is  excessive.  (Mich.)  Davis  v.  McMillan, 
585. 

MARITIME  LIENS. 

1.  MARITIME  LIENS. — Contracts  for  Building  Ships  or  for  Fur- 
nishing Materials  for  their  construction  are  nonmaritirae  contracts,  not 
within  the  jurisdiction  of  admiralty  courts,  and  liens  arising  under 
state  laws  out  of  such  contracts  may  be  enforced  in  the  state  courts. 
(Mich.)     Delaney  Forge   etc.   Co.   v.   The   Winnebago,  566. 

2.  CONSTITUTIONAL  LAW— Maritime  Liens.— A  state  statute 
creating  a  lien  for  materials  furnished  for  the  original  construction 
of  a  vessel,  and  providing  for  the  enforcement  of  such  lien,  is  valid, 
and  not  in  violation  of  the  provisions  of  the  national  constitution  in 
relation  to  cases  of  admiralty  or  maritime  jurisdiction.  (Mich.)  De- 
laney Forge  etc.  Co.  v.  The  Winnebago,  566. 

3.  MARITIME  LIENS— Materials  for  Construction  of  Vessel.— 
Materials  furnished  for  the  original  construction  of  a  vessel  before 
and  after  she  is  launched,  entitles  the  furnisher  to  a  statutory  lien, 
provided  the  materials  are  furnished  before  the  vessel  is  entirely 
completed,  enrolled  and  licensed.  (Mich.)  Delaney  Forge  etc.  Co.  v. 
The  Winnebago,  566. 

4.  MARITIME  LIENS — Statutory  Lien — ^Application — Interstate 
Commerce. — A  statute  creating  a  lien  for  materials  furnished  for  the 
original  construction  of  a  vessel  which  is  used,,  or  intended  to  be  used, 
in  navigating  the  waters  of  the  state  does  not  limit  the  lien  to  ves- 
sels intended  to  be  used  exclusively  in  navigating  the  waters  of  the 
state,  and  applies  to  vessels  built  within  the  state  and  navigating  the 
waters  of  that  as  well  as  other  states,  and  as  to  which  there  is  no 
national  admiralty  jurisdiction.  (Mich.)  Delaney  Forge  etc.  Co.  v. 
The  Winnebago,  566. 

5.  MARITIME  LIENS — Subcontractors. — If  a  vessel  is  constructed 
under  a  contract  with  individuals  who  are  to  form  a  corporation  to 
which  the  vessel  is  to  be  transferred  when  completed,  the  title  to 
the  vessel  until  thus  transferred  remains  in  the  builder,  and  one  fur- 
nishing material  to  be  used  in  its  construction  under  contract  with 
the  builder  is  not  a  subcontractor,  and  is  entitled  to  enforce  a  statu- 
tory lien  for  such  material  furnished.  (Mich.)  Delaney  Forge  etc 
Co.  V.  The  Winnebago,  566. 

6.  MARITIME  LIENS — Statutory  Lien. — If  material  is  furnished 
for  the  construction  of  a  vessel  under  contract  with  the  builder,  a 
statutory  lien  may  attach  to  the  vessel  therefor,  as  an  incident  to 
the  contract,  regardless  of  the  fact  that  such  materials  were  charged 
to  the  builder  of  the  vessel  and  not  to  the  vessel  itself.  (Mich.) 
Delaney  Forge  etc.  Co.  v.  The  Winnebago,  566. 

7.  MARITIME  LIENS — Notes  as  Payment. — If  materials  are  fur- 
nished for  the  construction  of  a  vessel  for  which  the  materialman 
has  a  statutory  lien,  the  fact  that  the  builder's  note  for  a  portion 
of  the  amount  due  on  a  general  account  for  materials  furnished  is 
accepted  by  the  materialman,  but  not  paid,  docs  not  constitute  pay- 
ment precluding  the  enforcement  of  such  lien.  (Mich.)  Delaney 
Forge  etc.  Co.  v.  The  Winnebago,  5G6. 
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8.  MAEITIME  LIENS — Enforcement — Interstate  Commerce. — Pro- 
ceedings to  enforce  a  statutory  lien  for  materials  furnished  and  used 
in  the  construction  of  a  vessel  may  be  commenced  after  the  vessel  has 
been  enrolled,  licensed,  and  has  engaged  in  interstate  commerce, 
without  contravening  national  jurisdiction  in  admiralty.  (Mich.) 
Delaney  Forge  etc.  Co.  v.  The  Winnebago,  566. 

Note. 

Marriage,  emancipation  of  infant  by,  118. 

MASTER  AND  SERVANT. 

Assumption  of  Eisks  and  Contributory  Negligence. 

1.  MASTER  AND  SERVANT — Injury  to  Servant — Contributory 
Negligence. — A  railroad  section-hand,  who  is  killed  by  a  train  while 
helping  to  remove  a  handcar  from  the  track  under  orders  from  a  sec- 
tion foreman  on  whose  vigilance  he  relies,  is  not  guilty  of  contribu- 
tory negligence.     (Ark.)     St.  Louis  etc.  K.  R.  Co.  v.  Mathis,  85. 

2.  NEQLIGENCE — Assumption  of  Risk. — If  the  evidence  shows 
that  injury  to  a  servant  was  the  result  of  willful,  wanton  and  reckless 
conduct  of  the  defendant's  engineer,  a  plea  that  plaintiff  assumed  the 
risk  is  no  defense.  (Ala.)  Tennessee  Coal  etc.  R.  R.  Co.  v.  Bridges, 
35. 

3.  RAILROADS — Injury  to  Employ6 — Contributory  Negligence. 
An  averment  in  an  answer  to  a  complaint  of  an  engineer  for  injury 
received  that  he  so  carelessly  and  negligently  operated  his  engine 
and  train  at  a  rapid  rate  of  speed  without  ascertaining  the  condi- 
tion of  the  road  ahead  of  him  as  to  run  into  a  washout,  which  could 
have  been  avoided  by  the  use  of  ordinary  care  and  diligence,  is  a 
mere  statement  of  the  conclusion  of  the  pleader,  and  is  not  permissi- 
ble in  pleading  contributory  negligence,  where  the  facts  must  be 
averred.      (Ala.)      Western  Ry.  v.  Russell,  24. 

4.  RAILROADS — Negligence  Causing  Death  to  Employ^ — Con- 
tributory Negligence. — In  an  action  to  recover  for  the  death  of  a 
railroad  engineer  due  to  a  defective  roadbed,  a  plea  alleging  that 
the  deceased  had  been  warned  of  heavy  rainfalls  along  the  line  of 
the  road,  and  cautioned  to  look  out  for  high  water  at  all  waterways, 
but  not  alleging  that  he  was  informed  of  the  dangerous  condition  at 
the  place  of  the  accident  or  that,  had  he  properly  watched,  he  could 
have  discovered  the  danger  in  time  to  avoid  the  accident,  is  not  suffi- 
cient as  a  plea  of  contributory  negligence.  (Ala.)  Western  Ry.  v. 
Russell,  24. 

5.  RAILROADS — Negligence  Causing  Death  to  Employ^ — Contrib- 
utory Negligence. — Altliougli  a  railroad  engineer  knew  the  place  where 
he  ran  into  a  washout  causing  his  death,  but  was  not  informed  of  any 
unusual  conditions  existing  there  at  that  time,  he  was  not  guilty  of 
contributory  negligence  simply  because  he  failed  to  exercise  greater 
care  at  that  place  than  at  any  other.  (Ala.)  Western  Ry.  v.  Russell, 
24. 

6.  RAILROADS — Negligence  Causing  Death  of  Employ^— Contrib- 
utory  Negligence. — The  mere  fact  that  a  railroad  engineer  had  been 
warned  that  there  had  been  a  heavy  rainfall  along  the  road,  and 
cautioned  to  look  out  for  high  water  at  all  waterways,  will  not  pre- 
clude a  recovery  for  his  death,  caused  by  his  running  into  a  washout, 
without  any  negligence  on  his  part.  (Ala.)  Western  Ry.  v.  Russell, 
24. 

7.  RAILROADS — Negligence  Causing  Death  of  Employ^ — Assump- 
tion of  Risk. — Unless   a   railroad   engineer   is   warned   of   the   danger 
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where  an  accident  happens,  or  knows  of  it  personally,  or  it  is  obvi- 
ously open  to  his  observation,  he  does  not  assume  the  risk  of  injury 
resulting  from  a  defective  roadbed.  (Ala.)  Western  Ey,  v.  Bussell, 
24. 

Fellow-servants — Safe  Appliances. 

8.  MASTER  AND  SERVANT— Injury  to  Fellow-servant.— Al- 
though a  master  is  liable  for  the  wanton,  reckless,  willful,  or  inten- 
tional acts  of  his  employe,  when  acting  within  the  scope  of  his  employ- 
ment, yet  when  the  injury  is  to  a  fellow-servant,  the  master  is  not' 
liable,  unless  the  case  is  brought  within  statutory  provisions,  or  if  the 
common-law  liability  is  relied  on,  negligence  must  be  alleged  and 
shown  in  the  master  himself.  (Ala.)  Tennessee  Coal  etc.  R.  R.  Co. 
v.  Bridges,  35. 

9.  MASTER  AND  SERVANT — Injury  to  Fellow-servant. — A  mas- 
ter is  not  liable  to  those  in  his  employ  for  injuries  resulting  from  the 
negligence,  carelessness,  or  misconduct  of  a  fellow-servant.  (Ala.) 
Tennessee  Coal  etc.  R.  R.  Co.  v.  Bridges,  35. 

10,.  EMPLOYER'S  LIABILITY— FeUow-servants.— The  depart- 
ment rule  does  not  obtain  in  the  law  of  fellow-servants  in  California. 
(Cal.)     Lcishman  v.  Union  Iron  Works,  243. 

11.  MASTER  AND  SERVANT — Appliances  to  be  Constructed  by 
Employes. — The  rule  that  an  employer  must  furnish  his  employes  safe 
appliances  with  which  to  do  the  work  for  which  they  are  engaged  does 
not  require  him  to  furnish  them  in  their  completed  form;  his  obliga- 
tion is  discharged  when  he  furnishes  suitable  materials  with  which 
to  construct  the  appliances  where,  under  the  terms  of  the  contract  of 
employment,  the  employes  are  to  do  the  constructing,  and  in  that 
event  he  is  not  liable  for  an  injury  through  a  defect  in  the  construc- 
tion or  adjustment  of  the  appliances.  (Cal.)  Leishman  v.  Union 
Iron  Works.  243. 

12.  EMPLOYER'S  LIABILITY  —  Fellow-servants— Safe  Appli- 
ances.— Where  a  foundryman  maintains  a  carpenter-shop  in  which  to 
make  flasks  for  use  in  the  molding  department  of  his  foundry,  one 
employe  having  the  supervision  of  both  departments,  the  carpenters 
and  the  molders  are  fellow-servants,  so  that  the  employer  is  not  liable 
to  a  molder  injured  by  a  defective  flask,  if  he  has  employed  competent 
carpenters  and  furnished  them  suitable  materials.  (Cal.)  Leishman 
V.  Union  Iron  Works,  243. 

Incompetent  Fellow-servants. 

13.  MASTER  AND  SERVANT — Care  in  Selection  of  Servants. — 
The  master  must  exercise  due  and  reasonable  care  in  the  selection  and 
retention  of  his  servants,  with  reference  to  their  fitness  and  compe- 
tency.    (Ala.)     First  National  Bank  v.  Chandler,  39. 

14.  MASTER  AND  SERVANT.— The  Liability  of  Employers  for 
Injury  Caus3d  by  the  Incompetency  of  a  Fellow-servant  depends  upon 
its  being  established  by  affirmative  proof  that  such  incompetency  was 
actually  known  to  the  master,  or  that,  if  he  had  exercised  due  and 
proper  diligence,  he  would  have  learned  that  which  would,  in  law, 
cliarge  him  with  such  knowledge.  (Ala.)  First  Nat.  Bank  v.  Chand- 
ler, 39. 

15.  MASTER  AND  SERVANT— Negligence  of  Master— Burden  of 
Proof. — The  presumption  is  that  a  master  has  exercised  proper  care 
in  the  selection  of  his  servant,  and  it  is  incumbent  upon  the  person 
charging  negligence  in  this  respect  to  sliovv  it  by  proper  evidence. 
This  may  be  done  by  showing  specific  acta  of  incompetency  and  bring- 
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ing  them  home  to  the  knowledge  of  the  master,  or  by  showing  them  to 
be  of  such  nature,  character,  and  frequency  that  the  master,  in  the 
exercise  of  due  care,  must  have  had  them  brought  to  his  notice. 
(Ala.)     First  Nat.  Bank  v.  Chandler,  39. 

16.  MASTEE  AND  SEEV ANT.— Specific  Acts  of  Incompetency  of 
Fellow-servants  cannot  be  shown  to  prove  that  such  servants  were  neg- 
ligent in  doing,  or  omitting  to  do,  the  act  complained  of.  (Ala.) 
First  Nat.  Bank  v.  Chandler,  39. 

17.  MASTEE  AND  SEEV  ANT — ^Incompetent  Servants — Proximate 
Cause. — The  incomf)etency  of  a  servant,  in  all  cases,  in  order  to  charge 
the  master  with  negligence,  must  be  the  proximate  cause  of  the  injury. 
The  mere  fact  that  the  servant  was  incompetent  and  the  master  had 
knowledge  thereof  is  of  no  importance,  unless  therein  is  found  the 
cause  of  the  injury  or  a  cause  contributory  thereto,  without  which  it 
might  not  have  happened.     (Ala.)     First  Nat.  Bank  v.  Chandler,  39. 

18.  MASTEE  AND  SEEVANT— Incompetent  Servants.— Negli- 
gence such  as  unfits  a  person  for  service  or  renders  it  negligent  in  a 
master  to  retain  him  in  the  employment,  must  be  habitual,  rather 
than  occasional,  or  of  such  a  character  as  to  render  it  imprudent  to 
retain  him  in  the  service.  A  single  exceptional  act  will  not  prove  a 
servant  incapable  or  negligent.  (Ala.)  First  Nat.  Bank  v.  Chandler, 
39. 

19.  MASTEE  AND  SEEVANT — Incompetent  Servants— Waiver  of 
Negligence  of  Master. — Tf  the  injured  servant  knew  of  the  incompe- 
tency of  his  offending  fellow-servant  as  well  as  his  master  knew  of  it, 
and,  notwithstanding  such  knowledge,  continued  in  the  employment 
without  objection,  he  thereby  waived  the  negligence  of  the  master  in 
retaining  in  his  employ  such  incompetent  servant.  (Ala.)  First  Nat. 
Bank  v.  Chandler,  39. 

20.  MASTEE  AND  SEEVANT— Incompetent  Servant — Negligence 
of  Master. — If  it  is  sought  to  recover  for  injury  to  a  servant  caused 
by  the  alleged  incompetency  of  a  fellow-servant,  it  is  not  necessary 
that  the  complaint  in  charging  negligence  should  state  the  cpio  modo, 
or  negative  the  fact  that  plaintiff  knew  of  such  incomjietency  before 
going  into  the  place  of  danger  where  the  injury  was  received.  (Ala.) 
First  Nat.  Bank  v.  Chandler,  39. 

21.  MASTEE  AND  SEEVANT — Incompetent  Servant — Negligence 
of  Master. — Tf  a  complaint  for  injury  to  a  servant  charges  the  master 
at  common  law  in  failing  to  inform  himself  of  the  incomjietency  of 
a  fellow-servant  of  plaintiff,  it  is  not  necessary  in  such  complaint  to 
lay  such  failure  to  some  person  intrusted  by  the  master  witii  manage- 
ment and  superintendence.      (Ala.)      First  Nat.  Bank  v.  Chandler,  39. 

22.  MASTEE  AND  SEEVANT — Negligence  of  Fellow-servant. — If 
a  servant  is  injured  by  the  negligence  of  a  fellow-servant  in  the 
operation  of  an  elevator  while  the  injured  servant  was  at  work  in 
the  shaft,  the  fact  that  the  latter  stated  that  he  had  only  a  small 
amount  of  work  to  do  and  that  he  would  be  through  with  it  in  a  few 
moments  did  not  justify  the  elevator  operator  in  causing  the  elevator 
to  descend  the  shaft  without  first  ascertaining  that  the  shaft  was 
clear.  Especially  when  such  statement  was  not  made  to  him  or  to 
anyone  authorized  to  act  upon  it.  (Ala.)  First  Nat.  Bank  v.  Chand- 
ler, 39. 

23.  MASTEE  AND  SEEVANT — Incompetent  Servant — Evidence. — 
Proof  of  the  fact  that  a  servant  disobeyed  his  master's  instructions  is 
competent  on  the  issue  of  the  servant's  incompetency.  (Ala.)  First 
Nat.  Bank  v.  Chandler,  39. 

Am.  St.  Kep.,  Vol.  113—72 
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24.  MASTEE  AND  SERVANT — Incompetent  Servant. — If  it  is 
sought  to  recover  for  injury  to  a  servant  caused  by  the  alleged  in- 
competency of  a  fellow-servant,  an  answer  alleging  that  the  injured 
servant  had  knowledge  of  his  fellow-servant's  ability  to  do  his  work 
is  insufficient  to  charge  the  injured  servant  with  knowledge  of  the 
incompetency  of  such  fellow-servant.  (Ala.)  First  Nat.  Bank  v. 
Chandler,  39. 

25.  MASTER  AND  SERVANT — Incompetent  Servant. — An  instruc- 
tion that  if  an  injury  to  a  servant  was  caused  by  the  slipping  of  the 
brake  of  an  elevator,  he  cannot  recover,  is  properly  refused  when  the 
jury  is  entitled  to  find  that  the  slipping  of  such  brake  was  caused  by 
the  incompetency  of  a  fellow-servant  of  the  plaintiff.  (Ala.)  First 
Nat.  Bank  v.  Chandler,  39. 

Warning  Trainmen  of  Danger. 

26.  RAILROADS — Duty  to  Warn  Trainmen  of  Dangers  in  Roadbed. 

Trainmen  do  not  assume  the  risk  of  defective  track  conditions  and 
have  a  right  to  assume  that  the  track  is  safe,  and  the  duty  to  warn 
them  of  defects  in  the  roadbed  rests  upon  the  comi)auy.  (Ala.) 
Western  Ry.  v.  Eussell,  24. 

Actions  hy  Servant  for  Injuries. 

27.  MASTER  AND  SERVANT— Sufficiency  of  Complaint.— A  com- 
plaint for  injury  to  a  servant  caused  by  his  being  struck  by  defend- 
ant's railroad  engine,  failing  to  charge  that  the  person  whose  negli- 
gence is  complained  of  was  in  charge  of  such  engine,  docs  not  state  a 
good  cause  of  action.  (Ala.)  Tennessee  Coal  etc.  R.  R.  Co.  v.  Bridges, 
35. 

28.  MASTER  AND  SERVANT — Sufficiency  of  Complaint. — A  com- 
plaint alleging  that  an  injury  to  a  servant  resulted  from  the  wanton, 
reckless  or  intentional  act  of  a  fellow-servant,  but  not  alleging  that 
the  master  was  guilty  of  negligence  in  the  selection  of  such  servant, 
in  the  orders  given  him,  or  otherwise,  does  not  state  a  good  cause  of 
action.     (Ala.)     Tennessee   Coal   etc.   R.   R.   Co.   v.   Bridges,  3.^). 

29.  MASTER  AND  SERVANT— Injury  to  Servant — Sufficiency  of 
Complaint. — A  complaint  against  a  railroad  comjtany  for  the  death 
of  its  engineer  due  to  defects  in  the  roadbed,  alleging  the  negligent 
failure  of  the  company  to  maintain  its  tracks  in  proper  condition,  and 
that  a  culvert  was  defectively  constructed  in  being  too  small  to  carry 
off  the  water  during  heavy  rains,  and  that  the  material  of  which  it 
was  constructed  had  become  weak  from  c.ecay,  is  sufficient  as  against 
demurrer.     (Ala.)      Western  Ry.  v.  Russell,  24. 

30.  MASTER  AND  SERVANT — Injury  to  Servant. — If  an  em- 
ploye is  injured  by  the  operation  of  an  elevator  below  the  first  floor 
of  a  building,  while  he  was  in  the  elevator  shaft  in  the  basement, 
a  request  to  charge  concerning  the  running  of  such  elevator  to  the 
first  floor  is  properly  refused.  (Ala.)  First  Nat.  Bank  v.  Chandler, 
39. 

Liability  of  Master  for  Acts  of  Servant. 

31.  MASTER  AND  SERVANT — Negligence. — A  master  is  liable 
to  third  persons  for  the  negligent  conduct  of  his  servant,  while  acting 
within  the  line  of  his  duty  and  in  obedience  to  his  master's  author- 
ity, independently  of  whether  there  is  any  liability  of  the  servant  to 
his  master.      (111.)      Star  Brewery  Co.  v.  Hauck,  420. 

32.  MASTER  AND  SERVANT— Liability  of  Saloon-keeper  for  As- 
sault by  Bar-keeper. — A  saloon-keeper  is  not    liable    for    an    assault 
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on  one  of  his  patrons  pommitted  by  his  barkeeper  not  in   the  scope 
of  his  employment.     (Ark.)     Anderson  &  Co.  v.  Diaz,  180. 

See    Constitutional   Law,    14-23. 

MECHANICS'  LIENS. 

1.  MECHANICS'  LIENS  are  Governed  by  the  Law  existing  at 
the  time  the  work. is  done  and  the  liens  are  filed.  (Cal.)  Ilij^giiis  v. 
Charlotta  Gold  Min.  Co.,  H44. 

2.  MECHANIC'S  LIEN— Unrecorded  Contract.— A  contract  for 
plastering  which  does  not  expressly  state  the  aggregate  cost  of  tlie 
work,  but  which  nevortlioless  clearly  calls  for  an  expenditure  of*  over 
one  thousand  dollars,  is,  if  not  recorded,  void  under  section  11^3  of 
the  Code  of  Civil  Procedure,  and  the  materials  will  be  deemed  fur- 
nished at  the  "personal  instance  of  the  owner,"  so  that  a  lion  there- 
for may  be  liad  against  the  building.      (Cal.)      Smith  v.  Bradbury,  180. 

3.  MECHANIC'S  LIEN— Unrecorded  Contract.— If  a  contract  for 
more  than  one  thousand  dollars  is  void  because  not  recorded,  iiayment 
by  the  owner  to  the  contractor  is  no  defense  to  a  claim  of  lien  by 
employes.     (Cal.)     Berentz  v.  Belmont  Oil  Min.  Co.,  308. 

4.  MECHANIC'S  LIEN  on  Leased  Mining  Claim. — Tn  the  fore- 
closure of  a  meclianic 's  lien  on  a  leased  mining  claim,  a  default  judg- 
ment against  the  owner  is  erroneous,  if  the  complaint  does  not  allege 
the  lessee's  autiiority  to  develoj)  tlie  mine,  nor  the  lessor's  knowledge 
of  the  work,  and  the  mine  is  charged  with  a  lien  for  a  larger  amount 
than  the  demand  stated  in  the  summons,  which  in  this  particular  does 
not  corres])ond  with  the  prayer  in  the  complaint.  (Cal.)  Berentz  v. 
Belmont  Oil   Min.  Co.,  308. 

5.  MECHANIC'S  LIEN  on  Oil  Lands.— A  Tract  of  Land  in  pro 
cess  of  development  as  an  oil  mine  is  a  mining  claim  within  the  mean- 
ing of  the  mechanic's  lien  law.  (Cal.)  Berentz  v.  Belmont  Oil  ^lin. 
Co.,  308. 

6.  MECHANIC'S  LIEN  on  Oil  Lands. — Wlien  Labor  or  Material  is 
expended  in  d<'veIoping  an  oil  claim,  a  mechanic's  lien  attaches 
thereto.  If  it  is  the  claim  of  a  single  locator  to  twenty  acres,  the 
lien  covers  the  twenty  acres;  if  it  is  a  consolidated  claim  of  siveral 
locators,  worked  as  a  whole,  the  lien  covers  the  entire  consolidated 
claim.      (Cal.)      Berentz  v.  Belmont  Oil   Min.  Co..  308. 

7.  MECHANIC'S  LIENS  on  Leased  Mining  Claim.— Where  a  lease 
of  mining  ])roperty  provides  that  tlie  lessees  shall  work  and  develop 
the  mine  and  jiay  the  lessor  a  percentage  of  the  net  profits,  the  leasees 
are,  under  section  1183  of  the  Code  of  Civil  Procedure,  regarded  as 
the  agents  of  the  lessor,  and  both  his  and  their  interests  are  subject 
to  liens  for  work  done  in  devel()|iing  the  mine  and  extracting  ore. 
(Cal.)      Iliggins  v.  Charlotta  Gold   Min.  Co.,  344. 

MINES  AND  MINERALS. 

1.  MINING  CLAIM— Error  in  Date  of  Location.— The  date  of  the 
location  of  a  mining  claim  as  fixed  by  the  loi-ator  upon  his  notice  do(>s 
not  absolutely  control  in  case  the  claim  is  also  located  by  another. 
The  conflictiug  rights  of  the  jiarties  are  governed  by  the  fact  of  the 
prior  location,  of  which  the  written  date  of  the  notice  is,  at  the  most, 
only  evidence.  An  error,  if  any,  in  the  date  must  give  way  to  the 
proved  fact.      (Cal.)      Webb  v.  Carlon,  305. 

2.  MINING  CLAIM — Error  in  Date  of  Location. — Where  a  notice 
of  location  is  placed  on  a  mining  claim,  and  tlie  boundaries  are  marked, 
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one  who  malces  a  subsequent  location  of  the  property  cannot  be  misled 
by  the  erroneous  date  of  the  notice  nor  heard  to  say  that  he  has 
been  injured  by  the  error.     (Cal.)     Webb  v.  Carlon,  305. 

3.  MINES  AND  MINERALS. — A  mining  right  may  be  separated 
from  the  surface,  the  surface  being  held  by  one  person  and  the  min- 
ing right  by  another.     (Ohio  St.)     Gill  v.  Fletcher,  962. 

4.  MINES  AND  MINERALS. — The  Severance  ,of  a  Mine  and  the 
Surface  of  Lands  may  be  Accomplished  by  a  conve'yance  of  the  mines 
and  minerals,  or  by  a  conveyance  of  the  land  with  a  reservation  or 
exception  of  the  mines  and  minerals.  (Ohio  St.)  Gill  v.  Fletcher, 
962.  ^ 

5.  MINES  AND  MINERALS,  Exception  of,  What  Amounts  to. — 
A  conveyance  of  a  tract  of  land  providing  that  the  grantor  reserves  to 
himself  "one-half  of  the  plaster  or  the  proceeds  thereof  which  may 
hereafter  be  found  on  such  land,"  "to  have  and  to  hold  the  same, 
the  one-half  of  the  plaster  as  above  designated  only  excepted,"  docs 
not  amount  to  a  mere  reservation  of  the  grantor  terminating  with  his 
life,  but  is  an  exception  whereby  the  grantor  retains  to  himself  the 
fee  simple  in  one-half  of  the  plaster.  (Ohio  St.)  Gill  v.  Fletcher, 
962. 

See  Adverse  Possession,  6-8;  Meohanics'  Liens. 

MONOPOLIES. 
MONOPOLIES. — A  Combination  Between  Corporations  engaged 
in  carrying  freight  and  passengers  by  steamer  between  points  in  dif- 
ferent states,  whereby  the  net  earnings  are  pooled  and  divided  in 
certain  proportions,  and  whereby  a  monopoly  in  the  traffic  is  created, 
is  unlawful  and  invalid  under  the  Sherman  act.  (Mich.)  "White  Star 
Line  v.  Star  Line,  of  Steamers,  551. 

MORTGAGES. 

Foreclosure. 

1.  MORTGAGE  FORECLOSURE— Parties— Wife  of  Mortgagor- 
Effect  of  Decree. — If  a  mortgagor's  wife  is  made  a  party  to  a  pro- 
ceeding to  foreclose  his  mortgage,  and  subsequently  acquires  such  in- 
terest as  her  husband  had  in  the  land,  she  is  bound  by  the  foreclosure 
decree.         (HI-)      Gouwens  v.  Gouwens,  395. 

2.  MORTGAGE  FORECLOSURE — Res  Judicata. — Parties  defend- 
ant to  a  foreclosure  suit  who  claim  liens  may  set  up  their  claims  by 
answer  and  make  proof  of  the  facts  upon  which  they  claim  their  liens, 
but  unless  there  is  a  surplus  after  satisfying  the  mortgage  debt,  there 
is  nothing  to  litigate  between  the  defendants,  and  hence  no  adjudica- 
tion which  can  become  res  judicata  as  between  the  mortgagor  and 
such  defendants  as  to  the  validity  of  their  liens.  (111.)  Gouwens  v. 
Gouwens,  395. 

3.  MORTGAGES — Defenses. — By  a  Foreclosure  by  Advertisement, 
the  owner  of  the  equity  of  redemption  may  be  deprived  of  a  de- 
fense which  he  could  successfully  interpose  had  an  action  been  brought 
to  foreclose  the  mortgage.     (N.  Y.)     House  v.  Carr,  936. 

4.  MORTGAGES — ^Enjoining  Sale  Under  Power  After  Bar  of 
Limitations. — A  court  of  equity  will  not,  on  the  ground  that  the  stat- 
ute of  limitations  has  run  against  a  mortgage,  restrain -a  sale  under 
the  power  of  sale  contained  in  the  mortgage,  where  it  is  not  shown 
that  the  bond  and  mortgage  have  been  in  fact  paid.  (N.  Y.)  House 
v.  Carr,  936. 

Bedemption. 

5.  REDEMPTION  Under  Supposed  Lien,  When  Premature. — If 
by  statute  a  party  is  entitled  to   redeem  from  foreclosure  sale  only 
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by  giving  notice  of  his  intention  when  he  has  a  lien  on  the  prem- 
ises, a  notice  given  of  an  intention  to  redeem  under  the  lien  of  a  judg- 
ment iB  entirely  ineffective  if  the  judgment  is  not  docketed  until  some 
hours  afterward.     (Minn.)     Brady  v.  Oilman,  622. 

6.  EEDEMPTION,  Validity  of,  When  May  be  Questioned. — 
Though  the  amount  paid  for  redemption  is  all  that  can  be  lawfully 
exacted,  the  validity  of  the  redemption  can  be  objected  to  where  its 
efifect  is  to  subrogate  the  redemptioner  to  the  rights  of  the  purchaser 
at  the  foreclosure  sale,  and  to  thereby  transmit  an  absolute  title  to 
the  premises  unless  further  redemption  is  made  within  the  time 
specified  by  law.     (Minn.)     Brady  v.  Oilman,  622. 

Forged  Satisfaction. 

7.  MORTGAGES — Forged  Satisfaction — Estoppel  of  Testamentary 
Trustees. — Where  one  of  three  testamentary  trustees,  holding  a  mort- 
gage for  the  benefit  of  their  trust,  executed  a  satisfaction  of  the  mort- 
gage, purporting  to  be  signed  by  himself  and  his  cotrustees,  but  the 
signature  of  one  of  whom  was  forged  and  the  other  obtained  by 
fraud,  the  fact  that  his  cotrustees  had  surrendered  to  him  full  control 
of  the  trust  estate  and  had  failed,  upon  discovery  of  his  dishonesty, 
to  compel  him  to  make  restitution,  and  had  failed  to  notify  the  mort- 
gagor, and  had  obtained  releases  from  their  adult  cestuis  que  trustent, 
does  not  estop  them  from  enforcing,  as  trustees,  the  demands  of  the 
estate  which  they  represent,  even  though  it  might  be  sufficient  as  an 
estoppel  against  them  individually.  (N.  Y.)  Vohmann  v.  Michel, 
921. 

See  Chattel  Mortgages;  Executors  and  Administrators,  7-9;  Limitation 

of  Actions,  4. 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS— Delegation  of  Power  "by  State. 
While  it  is  competent  for  the  state  to  dclrgate  its  sovereign  power 
to  cities  and  villages  in  regard  to  the  construction,  management  and 
control  of  these  companies,  such  surrender  of  sovereignty  cannot  be 
implied,  but  must  rest  on  express  legislation  containing  a  clear  and 
unqualified  grant  of  power.  (N.  Y.)  Village  of  Carthage  v.  Central 
New  York  Tol.  etc.  Co.,  932. 

2.  MUNICIPAL  CORPORATIONS,  Liability  of  for  Injuries  Due 
to  Ultra  Vires  Acts. — A  municipal  corporation  is  not  liable  for  neg- 
ligence in  the  doing  of  an  ultra  vires  act.  (Va.)  Donable  v.  Town 
of  Harrisonburg,  1056. 

3.  MUNICIPAL  CORPORATIONS— CompeUing  the  Placing  of 
Telephone  Wires  Underground. — Under  the  transport ;ition  corpora- 
tion law  granting  such  corporations  the  right  to  construct  and  maintain 
telephone  lines  upon,  over,  or  under  any  public  roads,  streets  an<l 
highways,  and  the  village  law  conferring  u|»on  the  boiirds  of  trustees 
of  villages  the  power  to  regulate,  the  erection  of  telegraph,  tele- 
phone or  electric  light  poles,  and  the  stringing  of  wires  on  those  poles, 
the  right  of  a  telephone  company  to  erei-t  i)oles  and  string  wires  is 
derived  from  the  state,  but  the  village  authorities  may  regulate  their 
erection;  that  is  to  say,  the  location  of  the  polis  and  the  streets  to 
be  occupied.  Hence  a  village  has  no  power  to  compel  a  telephone 
conduits.  (N.  Y.)  Village  of  Carthage  v.  Central  New  York  Tel. 
etc.  Co.,  932. 

4.  A  MUNICIPAL  CORPORATION  is  Restricted  to  Its  Corporate 
Limits,  as  a  general  rule,  in  the  exercise  of  its  powers.  (Va.)  Don- 
able  V.  Town  of  Harrisonburg,  1050. 
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5.  A  MUNICIPAL  CORPORATION  In  Operating  a  Rock  Quarry 
Beyond  Its  Corporate  Limits  is  Performing  an  Act  Ultra  Vires,  tliougb 
its  purpose  is  to  procure  stone  necessary  for  use  on  its  public  streets. 
(Va.)     Donablc  v.  Town  of  Harrisonburg,  1056. 

6.  OBSTRUCTION  OF  STREETS.— Title  to  Land  cannot  Tae  Tried 
in  a  prosecution  in  a  municipal  court  for  obstructing  a  street. 
(Mich.)     People   v.  Wolverine  Mfg.   Co.,  544. 

7.  OBSTRUCTION  OF  STREETS.— To  Oust  a  Court  of  Jurisdic- 
tion of  a  prosecution  for  obstructing  a  street  because  the  title  to 
land  is  involved,  it  is  essential  that  there  should  be  a  bona  fide  con- 
tention either  as  to  the  existence  of  the  highway  or  the  title  of  the 
lands  where  the  obstructions  are  placed.  (Mich.)  People  v.  Wol- 
verine Mfg.   Co.,  544. 

8.  OBSTRUCTION  OF  STREET.— Abutting  Owners  on  Both  Sides 
of  a  Cul-de-sac  used  only  for  their  private  purposes  may  build  a 
fence  across  it  without  being  liable  to  prosecution  in  a  municipal 
court  under  an  ordinance  forbidding  the  obstruction  of  streets. 
(Mich.)     People   v.   Wolverine   Mfg.   Co.,   544. 

See  Estoppel,  4-6. 

NATURALIZATION. 

1.  NATURALIZATION — Attack  upon  Judgment. — A  judgment 
admitting  an  alien  to  citizenship  cannot  be  set  aside  except  by  one 
of  the  three  modes  prescribed  by  law,  which  are:  (1)  By  appeal,  (2) 
by  a  suit  in  equity,  (3)  by  a  motion  within  six  months  after  the 
judgment  is  taken.  Therefore,  an  order  vacating  the  judgment  on 
motion  of  the  United  States  district  attorney,  without  any  complaint 
or  other  pleading,  for  fraud  in  its  procurement,  more  than  three  years 
after  the  naturalization,  is  void  and  will  be  annulled  on  certiorari. 
(Cal.)     Tinn  v.   United   States   Dist.   Attorney,   354. 

2.  NATURALIZATION — Conclusiveness  of  Judgment. — An  order 
admitting  an  alien  to  citizenship  is  a  judgment  of  the  same  dignity 
as  any  other  judgment  of  a  court  having  jurisdiction.  (Cal.)  Tinn 
V.  United   States   Dist.   Attorney,   354. 

3.  NATURALIZATION  in  Sister  State,  Jurisdiction  of  Court, 
When  Presumed. — If  a  court  of  a  sister  state  having  a  judge,  clerk 
and  seal  assumes  jurisdiction  over  naturalization  and  pronounces  a 
judgment  admitting  an  applicant  to  citizenship,  its  jurisdiction  will 
be  presumed.     (Minn.)     State  v.  Weber,  631. 

4.  NATURALIZATION,  Judgment  of,  When  Sufficient.— The 
record  of  a  court  showing  the  appearance  of  a  designated  person 
before  it,  and  that  he  is  an  alien  and  native  of  Germany,  and  has 
proved  that  he  made  in  the  court,  two  years  before,  the  requisite 
declaration  of  his  intention  to  become  a  citizen  of  the  United  States, 
and  that  he  has  resided  therein  for  five  years  last  past  and  in  the 
state  for  one  year,  during  all  of  which  time  he  has  been  well  behaved 
and  of  good  moral  character,  attached  to  the  principles  of  the  consti- 
tution of  the  United  States  and  well  disposed  to  the  good  order  and 
happiness  of  the  same,  and  that  he  further,  in  open  court,  made  sol- 
emn oath  that  he  will  support  the  constitution  of  the  United  States, 
and  that  he  did  absolutely  and  entirely  renounce  and  abjure  all  allegi- 
ance and  fidelity  to  every  foreign  prince,  potentate,  state  or  sover- 
eignty, and  particularly  all  allegiance  and  fidelity  to  the  Emperor  of 
Germany,  "whereupon  it  is  ordered  by  the  court  that  a  certificate  of 
naturalization  be  issued  to  him  on  payment  of  the  costs  of  this  appli- 
cation," amounts  to  a  sufficient  judgment  admitting  the  applicant  to 
citizenship.     (Minn.)     State   v.   Weber,   G3U. 
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NEGLIGENCE. 
1)1  General. 

1.  NEGLIGENCE — Damages — Sufficiency  of  Complaint. — Tn  an 
action  to  recover  (laiiiagcs  for  allojred  negligpiiee,  the  eomi)laiut  is 
sufficient  if  it  alleges  a  tliity  owing  to  the  plaintiff  from  the  defenJ- 
ant,  or  states  facts  which  the  law  will  imply  the  duty.  (Ala.) 
Wells  V.   Gallagher,  oO. 

2.  NEGLIGENCE,  What  Necessary  to  Sustain  an  Action  for — An 
action  for  negligence  lies  only  where  there  has  been  a  failure  to  per- 
form some  legal  duty,  owed  by  the  defendant  to  the  plaintiff.  (Va.) 
Williamson  v.  Southern   liy.   Co.,   1032. 

3.  NEGLIGENCE,    Presumption     of     from     Accident.— When    tho 

thing  which  caused  injury  is  under  the  management  of  the  defend- 
ant, and  the  accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation,  that  the 
accident  arose  from  want  of  care  on  the  i)art  of  the  defendant. 
(Ohio   St.)      Cincinnati   Traction   Co.   v.   Holzenkamp,   9S0. 

4.  NEGLIGENCE — Ordinance  as  Evidence. — An  ordinance  regu- 
lating the  speed  for  driving  animals  upon  the  streets  and  prohibit- 
ing heedless  and  reckless  driving  is  properly  admitted  in  evidence  in 
an  action  to  recover  for  the  death  of  a  boy  run  over  and  killed  by 
a  wagon  where  the  com])]aint  charges  careless  and  negligent  driving 
as  the  cause  of  the  accident,  and  there  is  ev'idence  to  sustain  the 
allegation.      (111.)      Star   Brewery   Co.   v.    Hauck,   420. 

5.  NEGLIGENCE — Playing  in  Street — Violation  of  Ordinance — 
Proximate  Cause. — If  a  boy  is  killed  in  tiie  street  by  being  run  over 
by  a  wagon,  and  the  defense  is  set  uji  that  he  was  playing  a  game 
in  the  street  in  violation  of  a  city  ordinance  prohibiting  jtersons  from 
engaging  in  games  or  sjiorts  in  the  street  having  a  tendency  to 
frighten  horses  or  interfere  with  teams  or  vehicles,  it  must  l.)e  shown, 
to  sustain  such  defense,  that  the  violation  of  the  ordinance  was  the 
j)roximate  and  efficient  cause  of  the  injury.  (111.)  Star  Brewery 
Co.  V.  Hauck,  420. 

Co)itributory  Nr/ilifjfnre. 

6.  NEGLIGENCE — Contributory — Proximate  Cause. — Even  though 
a  person 's' own  negligence  ex|((is(>s  him  to  danger,  if  the  ])roxiniate 
cause  of  his  injury  was  the  result  of  the  ni'gligonce  of  tlie  person 
injuring  him  in  failing  to  use  ordinary  care  to  axoitl  the  accident 
after  becoming  aware  of  the  danger,  the  latter  is  liable.  (111.)  Star 
Brewery  (,'o.  v.  Hauck,  420. 

7.  NEGLIGENCE— Contributory— Age  of  Person  Injured.— Tn  de- 
termining whether  a  boy  ten  years  old  was  guilty  of  tontributory 
negligence  in  failing  to  see,  hear  ami  get  out  of  t  iu>  way  or'  a  wagon, 
which  ran  over  and  killed  him.  the  jury  may  considrr  his  age,  in- 
telligence, experience  and  ability  to  comjircheful  danger  and  take 
care  of  himself,  and  such  failure  alone  is  not  contributory  negligence 
aa  matter  of  law.      (III.)      Star   Brcw(>ry  Co.   v.   Ilauck,  420. 

8.  NEGLIGENCE,  CONTRIBUTORY— Defense.— To  sustain  the 
defense  of  contributory  negligence,  tln'  cundiict  of  the  plaintilT  must 
be  negligent,  and  must  also  contrii>ute  proximattdy  to  the  injury. 
(Ala.)      Tennessee  Coal   etc.   K.    H.  Co.   v.   Bridges.  ;!."). 

9.  NEGLIGENCE— CONTRIBUTORY— Willful  Injury.- Tf  there 
is  evidence  tending  to  sustain  counts  of  w.-uiton,  reckless,  and  inten- 
tional misconduct  of  another  resulting  in  injury  to  the  i)laintiff,  it  is 
proper  to   refuse  to  instruct  the  jury   that  if  there   was  a  safe  way 
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for  plaintiff  to  have  discharged  his  duties,  and  an  obviously  dangerous 
way,  and  he  chose  such  dangerous  way,  he  cannot  recover.  (Ala.) 
Tennessee  Coal  etc.  B.  K.  Co.  v.  Bridges,  35. 

See  Death. 
Note. 

Negligence,  accident,  mere  happening  of  does  not  prove,  988. 

accident,  presumption  «f  from  an  accident  when  contractual  re- 
lations exist,  989. 

burden  of  proving,  988. 

carriers,  presumption  of  against  from  the  happening  of  an  ac- 
cident, 990. 

carriers,  presumption  of  against  from  the  happening  of  an  ac- 
cident, cases  illustrating,  992,  997,  998. 

carriers,  presumption  of  against  from  the  happening  of  an  ac- 
cident when  they  have  control  of  roadbed  or  appliances,  996. 

carriers,  presumption  of,  when  does  not  arise  against  from  the 
happening  of  an  accident,  991,  992. 

presumption  of  from  the  happening  of  an  accident  applies  in 
cases  of  tort  as  well  as  of  contract,  993,  994. 

presumption  of  from  the  dropping  of  a  dangerous  or  heavy  ob- 
ject, 1011. 

presumption  of  from  the  falling  of  a  building,  wall,  chimney  or 
roof,  1010. 

presumption  of  from  the  falling  of  any  implement  or  appliance, 
1011. 

presumption  of  from  the  falling  of  electric  wires.  1012. 

presumption  of  from  the  falling  of  elevators,   1030. 

presumption  of  from  the  falling  of  rock  or  debris,  1012. 

presumption  of  from  the  falling  or  breaking  of  wires  or  trolley 
poles,  1029. 

presumption  of  from  the  giving  way  of  railway  or  other  ap- 
pliances, 1028,  1029. 

presumption  of  against  carriers,  1020,  1022. 

presumption  of  against  railways  from  their  mode  of  operating, 
1022,  1023. 

presumption  of,  application  of  the  doctrine  of  res  ipsa  loquitur  in 
creating,  999-1002. 

presumption  of  from  accidents  in  operating  railways,  1020. 

presumption  of  from  accidents  in  the  public  streets,  1017-1020. 

presumption  of  from  accidents  peculiar  to  electric  cars,  1029. 

presumption  of  from  accidents  to  persons  with  whom  no  con- 
tractual relations  exist,  1028. 

presumption  of  from  accidents  while  traveling  by  stage,  steam- 
boat, or  by  livery,  1031. 

presumption  of  from  burning  out  of  fuses  or  controllers,  1029. 

presumption  of  from  derailment  or  parting  of  trains,  102.5-1027. 

presumption  of  from  explosions,  1014,  1023. 

presumption  of  from  injuries  due  to  collisions  on  public  streets, 
'     1017. 

presumption  of  from  injuries  due  to  laundry  machines,  1016. 

presumption  of  from  injuries  due  to  runaway  teams,  1017,  1019. 

presumption  of  from  injuries  due  to  steam  boilers,  1015,  1023. 

presumption  of  from  sundry  injuries  due  to  electricity,  1013. 

presumption  of  from  the  happening  of  an  accident  arises  only 
when  the  circumstances  make  the  presumption  reasonable, 
994,  995. 
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ETegligence,  presumption  of  fron.  vhe  happening  of  an  accident  arises, 
when,  987. 

presumption  of  from  the  hap(>«ning  of  an  accident  attributable 
to  two  or  more  causes,  998. 

presumption  of  from  the  happening  of  an  accident  may  be  created 
by  statute,  988. 

presumption  of  from  the  happeniitg  of  an  accident  not  restricted 
to  carriers,  1003. 

presumption  of  from  the  happening  of  an  accident,  relations  of 
the  parties  as  affecting,  1003-1U06. 

presumption  of  from  the  happening  of  an  accident  stands  in  place 
of  actual  proof,  987. 

presumption  of  from  the  happening  of  an  accident,  the  cause  of 
which  is  obscure,  998. 

presumption  of  from  the  happening  of  an  accident  where  plain- 
tiff and  defendant  are  chargeable  with  equal  care  and  knowl- 
edge, 999. 

presumption  of  from  the  happening  of  an  accident,  whether  ap- 
plies in  the  relation  of  master  and  servant,  1007-1010. 

presumption  of  from  the  happening  of  an  accident,  whether  de- 
pends on  contractual  relations,  1003-1006. 

presumption  of  from  the  happening  of  an  accident  which  may  be 
due  to  fault  of  plaintiff,  999. 

presumption  of  from  the  happening  of  an  accident  which  may 
have  been  due  to  act  of  God  or  inevitable  accident,  999. 

presumption  of  from  the  happening  of  an  accident  which  ordi- 
narily would  not  happen  if  due  care  were  exercisid.  997,  1001. 

presumption  of,  when  does  not  arise  from  the  happening  of  an 
accident,  988,  992,  993. 

proof  of  by  circumstances,  988. 

res  ipsa  loquitur,  application  of  rule  of  to  create  a  presumption 
of  negligence,  999-1002. 

NEW  TRIAL. 

NEW  TEIAL — Assignment  of  Error. — Tf  the  attention  of  the 
court  is  not  called  to  the  particular  error  com|il;\inod  of.  the  assign- 
ment of  error  is  too  indefinite  as  a  basis  for  a  motion  for  a  new  tx-i&\. 
(Ark.)     Miller  v.  Nuckolls,  122. 

OFFICERS. 

1.  OFFICERS — Settlement  of  Accounts — Conclusiveness. — Tf  a  full 
and  complete  settlement  of  a  county  otlicer  with  the  county  commis- 
sioners, who  are  authori/.od  to  make  it,  has  been  made,  sucii  settle- 
ment is  final  and  conclusive,  unless  there  is  fraud,  mistake  or  imposi- 
tion making  such  settlement.  (Neb.)  Wilcox  v.  County  of  Perkins, 
779. 

2.  OFFICIAL  BONDS — Irregularities — Defense. — Although  an  of- 
ficial bond  of  a  county  oflieer  as  executed  is  irregular  in  being  joint, 
instead  of  joint  and  several,  as  reqtiired  by  statute,  this  is  not  an 
objection  thereto  of  which  the  obligors  thereon  can  avail  them- 
selves as  a  defense  thereto.  (Neb.)  Wilcox  v.  County  of  Perkins, 
779. 

3.  PUBLIC  OFFICE — Intention  to  Abandon. — .\n  ofllce  cannot 
be  abandoned  without  an  intention,  actual  or  imputed,  to  abandon  it. 
(Mich.)      Attorney   General   v.   Maybury,   ."112. 

i.  PUBLIC  OFFICE. — The  Voluntary  Relinquishment  of  an  office 
by  abandonment,  which  is  to  be  ipso  facto  a  vacation  of  the  office, 
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should  be  equally  well  defined  as  other  well-defined  modes  of  voluntary 
relinquishment,  and  should  not  be  confounded  with  mere  nonuspr  and 
neglect  of  duty  which  would  be  grounds  for  proceedings  against  an 
oflicer,  but  do  not  of  themselves  produce  a  vacation  of  the  olfiee 
without  .judicial  proceedings.  (Mich.)  Attorney  General  v.  May- 
bury,  512. 

5.  PUBLIC  OFFICE. — The  Intention  to  Abandon  an  office  may 
be  inferred  from  the  conduct  of  the  officer.  If  liis  acts  and  statements 
are  such  as  clearly  indicate  absolute  relinquishment,  a  vacancy  will 
thereby  be  created,  and  no  judicial  determination  is  necessary. 
(Mich.)     Attorney   General    v.    Maybury,   512. 

6.  PUBLIC  OFFICE — Abandonment  by  Leaving  Country. — Where 
a  city  officer  suddenly  leaves  for  a  foreign  country  pending  proceed- 
ings by  the  council  for  his  removal,  and  thereafter  makes  no  claim  to 
his  office  for  seventeen  months,  the  jury  are  authorized  in  finding  that 
he  has  abandoned  the  office.  (Mich.)  Attorney  General  v.  Maybury, 
512. 

See   Civil   Service;    Constitutional   Law,   2. 
Note. 
Office,   Public,   abandonment   of   by   accepting  an   incompatible   office, 

519. 
abandonment  of  by  acquiescing  in  a  removal,  519. 
abandonment  of  by  enlistment  in  the  army,  517. 
"abandonment  of  by  fleeing  when  a  defaulter,  517. 
abandonment  of  by  surrendering  office  to  supposed  successor,  518, 

519. 
abandonment  of,  difference  between  and  nonuser,  and  neglect  of 

duty,  51G. 
abandonment  of,  failure  to  qualify   does  not  create  presumption 

of,  517. 
abandonment  of,  inference  of  from  neglect  or  nonuser,  517. 
abandonment  of  is  a  question  of  intention,  516. 
abandonment  of,  removal  from  county  or  district,  518. 
abandonment  of,  removal  from  state  may  amount  to,  517. 
vacancy  in  by  abandonment,  516. 

PARENT  AND  CHILD. 
PARENT  AND  CHILD— Emancipation  of  Infant.— If  a  father 
permits  his  infant  son  to  make  his  own  contracts,  collect  his  own 
wages  and  appropriate  them  to  his  owm  use,  such  wages  are  the  son's 
property  until  the  license  is  revoked,  and  he  is  entitled  to  recover 
them.     (Ark.)     Vance  v.  Calhoun,  111. 

Note. 

Parent  and  Child.     See  Infants. 

PARI  DELICTO. 

1.  IN  PARI  DEIjICTO,  PubUc  PoUcy,  What  is.— The  question  of 
what  is  public  policy  in  a  given  case  is  as  broad  as  the  question 
of  what  is  fraud  in  a  given  case,  and  is  addressed  to  the  good  com- 
mon sense  of  the  court.     (Mo.)     Hobbs  v.  Boatright,  709. 

2,  IN  PARI  DELICTO,  Relief,  When  May  be  Granted.— There 
may  be  such  an  inequality  of  conditions  between  persons  in  pari 
delicto  that  relief  may  be  given  to  the  more  innocent,  if  there  are 
collateral  and  incidental  circumstances  attending  the  transaction  and 
affecting  the  relations  of  the  parties  which  render  one  of  them  com- 
paratively free  from  fault,  or  where  the  courts  intervene  from  mo- 
tives of  public  policy.     (Mo.)     Hobbs   v.  Boatright,  709. 
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3.  IN  PARI  DELICTO— Relief  in  Favor  of  a  Plaintiff  Who  has 
been  Entrapped  by  a  Gang  of  SAvindlcrs  into  Joining  Them  in  a 
Supposed  Scheme  to  Swindle  Third  Persons. — If  an  organized  gan^j 
oxiHts  assuming  to  be  an  athletic  elub,  but  in  fact  devising  fake  con- 
tests, the  result  of  which  is  agreed  uiion  and  known  in  advance,  for 
the  pur[iose  of  cheating  the  public,  atid  representatives  of  such  gang 
or  club  induce  a  third  person  to  wager  his  money  on  a  contest  which 
they  assure  him  is  to  result  in  a  particular  manner,  when  it  has  been 
arranged  to  result  precisely  the  contrary,  whereby  the  money  so 
wagered  by  him  is  lost,  jmblic  policy  will  permit  the  maintenance 
of  an  action  in  favor  of  such  person  to  recover  the  money  so  lost. 
(Mo.)     Hobbs   V.   Boatright,   709. 

4.  AID  OF  PERSONS  in  Pari  Materia.— The  doctrine  tliat  the 
courts  will  not  aid  a  plaintiff  who  is  in  pari  materia  with  the  de- 
fendant is  not  a  rule  of  universal  application.  It  is  based  on  the 
principle  that  to  give  plaintiff  relief  in  such  a  case  would  contra- 
vene public  morals  and  impair  the  good  of  society.  Therefore,  the 
rule  should  not  be  applied  in  a  case  in  which  to  withhold  tlie  relief 
would  to  a  greater  extent  offend  public  morals.  (Mo.)  Hobbs  v. 
Boatright,  709. 

Note. 

Pari  Delicto,  inequality  of  fault,  when  deemed  to  exist,  727. 

partners,  application  of  rule  of  as  bctwten,  7.''>.'!. 

public  policy,  wh'en  prevents  application  of  the  rule  of,  7.35,  736. 

public  policy  is  at  foundation  of  the  rules  respecting,  725,  735. 

relief  against  the  more  guilty  party,  727. 

relief,  granting  where  the   law   seeks   to   protect   one   party  from 
the  other,  727. 

stakeholders,  when  may  not  defend  because  of  the  rule  of,  734. 

test   of  the  application  of  the  rule.   7.31,   7;')2. 

ultra  vires  contracts  are  not  affected  l)y  the  rule  of.  727. 

undue  influence  being  exercised  by  one  i)artv  over  the  other,  728, 
729. 

unexecuted  contracts,  rescission  of  notwithstanding  rule  of,  72fi. 

agents,  whether  may  urge  rule  of  as  against  their  princijials,  732, 
733. 

attorney    and    client,    application    of    rule    of    to    transactions    be- 
tween, 730. 

attorney  at  law  cannot  urge  defense  of  against  his  client,  730. 

collateral  illegality  as  affecting  the  rule  of.  731. 

confidential  relations  as  aU'eding  the  rule  of.  721). 

contracts,  when  will   not  be  enforced  because  of,  724. 

denial  of  relief  to  person  in,  724. 

fault  of  parties,  when   not  deenied  equal,  727,  728. 

gaming  cases,  725,  734. 

PARTIES. 

1.  PARTIES. — In  Every  Case  There  Must  be  Such  Parties  before 
the  court  as  to  insure  a  fair  trial  of  the  issue,  in  behalf  of  all. 
(N.   Y.)      Downey    v.   Weib,   92(3. 

2.  PARTIES — Privity  of  Interest — Representation  of  Unborn  Re 
maindermen. —  Where,  in  a  suit  by  the  grantee  of  a  de<'d  to  reform 
it  to  conform  to  the  intention  of  the  p.'irties,  the  deed  granted  a  life 
estate  to  the  grantee  with  remainder  to  her  children,  and  on  a  fail- 
ure of  such  issue  to  her  brothers  and  their  issue,  but  the  brothers 
conveyed  by  warranty  deeil  to  the  grantee  prior  to  the  commence- 
ment  of   the   sv'it,   the   unborn   issue   of   the   brothers   are   not   repre- 
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sented  by  the  brothers  being  made  parties  defendant,  since  the  inter- 
est of  the  brothers  was  to  protect  their  warranty  of  title,  and  the 
interest  of  the  plaintiff  was  to  destroy  the  conveyance  creating  the 
title  in  remainder.     (N.  Y,)     Downey  v.  Seib,  926. 

PARTITION. 

1.  PARTITION — Life  Estate  and  Estate  in  Remainder. — Prop- 
erty held  by  joint  owners  or  cotenants  consisting  of  a  life  estate  and 
an  estate  in  remainder  may  be  partitioned  in  equity  at  the  suit  of 
the  life  tenant  when  the  .property  cannot  be  equitably  divided. 
(Ala.)     Fitts   V.   Craddock,   53. 

2.  PARTITION — Duration  of  Estate. — Partition  is  a  matter  of 
right  among  joint  owners  or  tenants  in  common  holding  the  lands, 
without  reference  to  the  duration  of  the  estate,  and  may  be  compelled 
against  a  life  tenant,  as  well  as  at  his  suit  in  equity  when  the  property 
cannot  be  equitably  divided.     (Ala.)     Fitts  v.  Craddock,   53. 

3.  PARTITION — Life  Estates  and  Remainders. — Partition  may  be 
had  at  the  instance  of  a  life  tenant  of  property  held  in  common, 
and  the  court  in  decreeing  partition  may  make  such  orders  as  are 
necessary  to  preserve  to  the  remainderman  his  share  of  the  estate 
at  the  termination  of  the  particular  estate.  (Ala.)  Fitts  v.  Crad- 
dock, 53. 

4.  PARTITION — Proof  of  Default. — Failure  of  defendant  in  a 
partition  suit  to  answer  does  not  dispense  with  the  necessity  for 
proof  when  the  statute  provides  that  "the  petitioner  shall  nevertheless 
make  out  his  case  by  exhibiting  to  the  court  his  evidences  of  his 
title."     (Ark.)     Moore  v.  Willey,  151. 

5.  PARTITION — Procedure. — "While  the  statutory  procedure  in 
partition  must  be  followed  in  suits  at  law,  such  is  not  the  case  in 
equity.  The  remedy  provided  by  the  statute  is  cumulative  only. 
(Ark.)     Moore  v.  Willey,  151. 

6.  PARTITION — Sale  of  Property. — If  a  complaint  in  partition  in 
equity  asks  "that  the  land  be  partitioned  as  the  law  in  such  case  pro- 
vides, and  if  not  susceptible  of  division,  that  the  same  be  sold,  a 
finding  that  a  sale  is  necessary,  not  based  on  the  consent  of  the 
parties  or  the  report  of  commissioners  or  on  evidence  heard  by  the 
chancellor,  will  not  support  the  order  of  sale.  (Ark.)  Moore  v. 
Willey,  151. 

7.  PARTITION — Parties. — One  who  holds  a  vendor's  lien  on  land 
held  in  common  is  not  a  necessary  party  to  a  suit  to  partition  the 
land.     (Ark.)     Moore  v.  Willey,  151. 

See  Homestead,  1-4. 
Note. 

Partition  by  holder  of  estate  in  fee  as  against  a  remainderman  or 
reversioner,  57. 
by  holder  of  estate  in  possession  as  against  a  remainderman  or 

reversioner,  56,  57. 
by  holder  of  estate  not  in  possession  as  against  tenants  in  pos- 
session, 56. 
classification  of  respecting  estates  not  in  possession,  56. 
purpose  of  remedy  by,  55. 

remainder  and  reversioners  were  not  entitled  to  at  the  common 
law,  55. 

PARTNERSHIP. 

1.  PARTNERSHIP. — Corporations  cannot  Enter  into  Copartner- 
ships with  each  other.  (Mien.)  White  SStar  Line  v.  Star  Line  of 
Steamers,  55L 
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2.  PARTNERSHIP. — An  A^eement  Between  Corporations,  which 
operate  distinct  lines  of  steamers  pl.ying  hotween  the  same  ports, 
to  pool  their  earnings,  and,  after  the  payment  of  ordinary  running 
expenses  and  specified  extraordinary  expensfs,  to  divide  the' net  earn- 
ings in  stated  proportions,  docs  not  create  a  partnership.  (Mich.) 
White  Star  Line  v.  Star  Line  of  Steamers,  551. 

See  Attorneys. 

PAYMENT. 

1.  PAYMENT.— Money  Paid  Under  a  Mistake  of  Fact  may  be 
recovered  back,  however  negligent  the  party  paying  may  have  been 
in  making  the  mistake,  unless  the  payment  has  caused  such  a  change 
in  the  position  of  tiie  other  party  that  it  would  be  unjust  to  re- 
quire him  to  refund,  but  if  the  circumstances  exist  which  make  such 
recovery  inequitabe,  the  burden  of  proving  them  rests  upon  the  party 
resisting  the  payment.  (N.  Y.)  Hathaway  v.  County  of  Delaware, 
909. 

2.  PAYMENT— Mistake  of  Fact  Need  not  be  Mutual.— Although 
in  actions  to  recover  money  paid  under  a  mistake  of  fact,  the  mis- 
take under  which  the  money  is  paid  is  generally  a  mutual  one  as  to 
the  existence  or  nonexistence  of  a  fact  which  justifies  or  requires  the 
payment,  still  it  is  not  essential  that  the  mistake  should  be  of  that 
character.      (N.   Y.)  .   Hathaway   v.   County   of   Delaware.   909. 

3.  PAYMENT — Recovery  of  Money  Paid  to  County  on  Its  Forged 
Note. — Where  an  ex-county  treasurer,  who  was  a  defaulter,  and  who 
had  during  his  term  of  ofllce  borrowed  money  on  behalf  of  tho  county 
on  obligations  purporting  to  have  been  given  by  the  countv,  pre- 
sented a  forged  note  of  the  county  to  plaintiff,  on  the  representation 
that  he  was  obtaining  a  loan  for  the  county,  and  thereupon  received 
plaintiff's  check  payable  to  the  order  of  the  county  treasurer,  but 
turned  over  the  check  to  the  county  treasurer  in  payment  of  his  per- 
sonal defalcation,  the  plaintiff  on  diseovering  the  forgery  may  recover 
the  sum  so  paid  under  mistake  of  fact,  where  it  does  not  appear  that 
the  county's  claim  against  the  defaulter  or  his  sureties  has  been  in 
any  manner  jeopardized  or  impaired.  (N.  Y.)  Hathaway  v.  County 
of  Delaware,  909. 

PHYSICIANS. 

1.  PHYSICIANS. — The  Right  to  Practice  Medicine  is,  like  the 
right  to  practice  any  other  ])rofessi()u,  a  vaiual>li>  property  right, 
untler  the  constitution  and  laws  of  the  state,  one  which  is  entitled  to 
be  protected  and  secured.  (Cal.)  Hewitt  v.  State  Board  of  Medical 
Examiners,   31.'). 

2.  PHYSICIANS — Revocation  of  License. — A  Statute  autliorizing 
the  state  board  of  medical  examiners  to  revoke  tlie  license  of  a  phy- 
sician for  making  "grossly  improbable  statements"  in  advertising  his 
medical  business,  which  does  not  define  what  constitutes  sucii  state- 
ments, but  leaves  the  determination  of  that  question  to  the  board  of 
examiners,  is  unconstitutional.  (Cal.)  Hewitt  v.  State  Board  of 
Medical   Examiners,   315. 

PLEADING. 

1.  FOREIGN  LAWS. — When  a  Pleading  Contains  Allegations  of 
Foreign  Law,  they  are  not  admitted  by  a  demurrer.  (X.  V.)  Knick- 
erbocker Trust  Co.  v.  Iselin,  863. 

2.  PLEADING — Action  to  Recover  Money  Obtained  by  a  Fraudu- 
lent Scheme. — A  complaint  alleging  that  the  defendants  conspired  to 
have  what  is  called  fake  footraces  run  on  which  strangers  were  en- 
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ticed  to  bet,  and  that  the  races  were  so  arranged  in  advance  that 
a  stranger  was  sure  to  lose,  no  matter  which  of  the  racers  he  bet 
upon,  that  schemes  to  entice  strangers  were  devised,  and  that  plain- 
tiff was  caught  in  one  of  these  schemes  and  inveigled  into  putting 
six  thousand  dollars  into  the  hands  of  the  defendant  Boatright,  as 
a  stakeholder  in  what  the  plaintiff  supposed  was  a  race,  with  the 
result  that  the  man  he  bet  on,  who  was  one  of  the  conspirators,  was 
beaten  in  the  race,  as  it  had  previously  been  agreed  between  him  and 
his  co-conspirators  he  should  be,  so  that  plaintiff  lost  his  money, 
anjl  that  the  defendants  Exchange  Bank  and  J.  P.  S.  aided  and 
abetted  the  defendant  B.  and  his  gang  in  prepetratiug  the  fraud, 
contains  more  allegations  than  is  necessary  to  maintain  an  action 
for  money  lost  at  gambling,  but  is  sufficient  as  disclosing  a  common- 
law  right  of  action  against  defendants  for  obtaining  the  money  of 
the  plaintiff  by  a  fraudulent  scheme.     (Mo.)     Hobbs  v.  Boatright,  709. 

3.  PLEADING. — A  Sham  Answer  is  One  that  is  false  and  un- 
true.    (Minn.)     State  v.  Weber,  6.30. 

4.  PLEADING. — A  Frivolous  Answer  is  one  that  docs  not,  in  any 
view  of  the  facts  pleaded  present  a  defense  to  the  action.  (Minn.) 
State  v.  Weber,  630. 

5.  PLEADING,  Sham  Answers,  Power  of  the  Court  Over. — The 
court  has  the  right  to  strike  out  a  sham  answer  even  though  verified, 
and  its  power  is  not  limited  to  cases  where  bad  faith  affirmatively 
appears.  The  court  will  not,  however,  where  fair  doubts  exist  as  to 
the  truth  or  falsity  of  an  answer,  summarily  dispose  of  the  case,  but 
will  leave  the  parties  to  litigate  the  isBues  in  the  usual  way.  (Minn.) 
State  V.  Weber,  630. 

See  Equity,  7-9. 
Note. 
Pleadings,  sham,  affirmative  defenses,  striking  out  as,  651. 

sham,  amending  after  rejection,  653. 

sham,  bad  faith,  whether  essential   to,   640. 

sham,  burden  of  proof  on  motion  to  strike  out,  651. 

sham,  counterclaims,  striking  out  as,  651. 

sham,  demurrers  cannot  be  stricken  out  as,  646. 

sham,  denials  on  information  and  belief,  striking  out  as,  650. 

sham,  denials,  striking  out  as,  647,  648. 

sham,  definitions  of,  639. 

sham,  evidence  admissible  on  motion  to  strike  out,  652. 

sham,  evidence,  sufficiency  of  on  motion  to  strike  out,  652. 

sham,  face  of  pleading  may  show  that  it  is,  643. 

sham,  falsity  of,  doubt  of  will  prevent  striking  out,  642. 

sham,  falsity  of  must  clearly  appear,  642. 

sham,  illustrations  of,  643-645. 

sham  must  be  false,  640. 

sham,  power  to  strike  out,  whence  derived,  641. 

sham,  prerequisites  of  power  to  strike  out,  642. 

sham,  procedure  on  motion  to  strike  out,  651. 

sham,  striking  out,  caution  to  be  exercised,  641, 

sham,  striking  out,  decisions  denying  the  power  of  the  court,  645. 

sham  striking  out  on  motion,  640. 

sham,  striking  out  of  is  confined  to  answers  and  pleas,  645. 

sham,  trial  by  jury,  not  infringed  by  striking  out,  641. 

sham,  time  within  which  to  move  against,  651. 

sham,  verified  answers,  whether  may  be  stricken  out  as,  646,  647. 

sham,  what  amounts  to  a  clear  case  of,  643. 

sham,  where  there  is  a  plurality  of  defenses,  645. 
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POWER  OF  ATTORNEY. 

See  Principal  and  Agi'nt,  5. 

POWERS. 

1.  POWERS,  EXECUTION  OF.— The  qiipstion  whether  a  rl.-ed  was 
made  in  execution  of  a  po^vor  contained  in  a  will  is  one  of  intention, 
to  be  gathered  from  the  terms  of  the  deed  and  the  circumstances 
under  which   it  was   made.      (Ark.)      Walters  v.   Bristow,    136. 

2.  POWERS,  EXECUTION  OF.— If  a  deed  is  e.xecuted  under  a 
power  contained  in  a  will,  it  is  not  absolutely  essential  that  the  deed 
should  refer  to  the  power,  but  when  the  deed  is  silent  on  that  point, 
and  the  maker  has  an  interest  in  the  land  that  will  ]iass  by  the  deed, 
without  rej^ard  to  the  jiowcr,  this,  thougli  not  conclusive,  is  a  circum- 
stance tentling  strongly  to  show  that  there  was  no  intention  to  exe- 
cute   the    power.      (Ark.)      Walters    v.    Bristow,    130. 

3.  POWERS— Execution  of — If  a  widow  and  devisee  join  in  a 
deed  in  their  individual  capacity  and  convey  land  by  warranty  for 
less  than  its  real  value,  and  such  deed  makes  no  reference  to  a  power 
in  a  will  giving  the  widow  authority  to  convey,  it  must  be  deemed 
that  they  conveyed  only  their  individual  interest  in  the  land  and  had 
no  intention  to  execute  the  power  contained  in  the  will.  (Ark.) 
Walters  v.  Bristow,  136. 

PRINCIPAL  AND  AGENT. 
In  General. 

1.  PRINCIPAL  AND  AGENT— Authority  of  Agent.— An  agent 
authorized  only  to  lease  and  generally  look  after  his  princijjal's  lands 
has  no  authority  to  construct  a  ditch  on  such  land  for  the  benefit  of 
his  own,  and  his  act  in  so  doing  is  not  binding  on  his  principal. 
(Iowa)      Harvey  v.  Mason  f'ity  etc.  R.  R.  Co.,  483. 

2.  EVIDENCE. — An  Agent's  Authority  cannot  be  Proved  by  His 
Declarations.     (Ohio  St.)     General  Cartage  etc.  Co.  v.  Cox.  !i.")i». 

3.  AGENCY. — One  Who  is  Permitted,  Temporarily,  in  the  Absence 
of  the  Manager  of  a  Company,  to  assume  authority  and  discharge  t he- 
functions  of  such  manager,  has  for  the  time  being  the  same  power  as 
if  he  were  the  regular  manager.  (Ohio  St.)  General  Cartage  etc.  (,'o. 
V.  Cox,  959. 

4.  AGENCY,  Implied  Authority  of  Agents,  Estoppel  to  Controvert. 
When  a  [)rincii)al  has  placed  an  agent  in  such  a  situation  tli;it  a 
person  of  or<linary  prudence,  conversant  with  business  usages  and  the 
nature  of  the  particular  business,  is  justified  in  assuming  that  such 
agent  is  authorized  to  perform  in  behalf  of  his  prin(i|ial  the  jiartic- 
ular  act,  and  such  particular  act  has  been  performed,  the  prineijial 
is  estopped  from  denying  the  agent's  authority  to  perform  it.  (Oliio 
St.)     General  Cartage  etc.  Co.  v.  Cox,  9.")9. 

Power  of  Attorney. 

5.  POWERS  OF  ATTORNEY  to  Two  or  More.— One  of  sev- 
eral persons  who  are  apixiinted  attorneys  in  fact  by  a  jiower  of 
attorney  may  act  for  the  [irincipal.  win  ii  the  power  contains  no  pro- 
vision requiring  more  than  one  to  join  in  its  execution.  (Neb.) 
United  States  Fidelity  etc.  Co.  v.   Ktteniieimer,  783. 

PROCESS. 

Exemption  from  Service. 

1.  PROCESS — Exemption  from  Service  of. — .\  person  cannot  be 
lawfully  served  with  civil  process  while  he  is  attending  on  a  court  in 
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a  state  other  than  that  of  his  residence,  either  as  a  party  or  a  wit- 
ness, or  while  going  to  or  returning  therefrom.  (Ark,)  Martin  v. 
Bacon,  81. 

2.  PROCESS — Exemption  from  Service  of. — If  a  nonresident  is 
attending  court  within  the  state  as  a  party  to  a  suit  therein,  service 
on  him  of  process  in  another  civil  suit  will  be  set  aside  upon  his 
motion.     (Ark.)     Martin  v.  Bacon,  81. 

Presumption  to  Support  Service. 

3.  PROCESS — Presumption  to  Support  Service. — An  affidavit  of 
service  of  summons  which  is  silent  as  to  the  venue  of  the  notary 
will,  in  case  of  a  collateral  attack  upon  the  judgment,  be  presumed  to 
have  been  made  in  the  county  of  his  appointment.  (Cal.)  County 
Bank  v.  Jack,  285. 

4.  PROCESS — Presumption  to  Support  Service. — If  an  affidavit 
of  service  of  summons  is  ambiguous  as  to  whether  or  not  a  copy  of 
the  complaint  and  summons  was  delivered  to  each  defendant,  it  will 
be  presumed,  in  case  of  a  collateral  attack  upon  the  judgment,  that 
it  satisfactorily  appeared  to  the  court  that  each  of  the  defendants  at 
the  time  of  the  service  received  a  copy  of  the  complaint  and  summons. 
(Cal.)     County  Bank  v.  Jack,  285. 

PROHIBITION. 

1.  PROHIBITION  —  Conflict  of  Jurisdiction  In  Divorce  Case. — 
If  a  wife  brings  an  action  for  a  divorce  in  one  court  and  her  husband 
shortly  afterward  institutes  a  like  action  against  her  in  another 
court,  and  the  two  courts,  proceeding  simultaneously,  make  conflicting 
orders,  prohibition  is  the  proper  remedy  to  settle  the  conflict  of  juris- 
diction, vacate  improper  orders  already  made,  and  prevent  the  making 
of  others.     (Mich.)     Wells  v.  Montcalm  Circuit  Judge,  520. 

2.  WRIT  OF  PROHIBITION  is  an  Extraordinary  Remedy,  and 
should  be  issued  only  in  cases  of  extreme  necessity,  and  not  until  it 
appears  that  the  petitioner  has  applied  to  the  inferior  tribunal  for 
relief.     (Nev.)     Bell  v.  District  Court,  854. 

3.  PROHIBITION  —  Remedy  by  Appeal. — Prohibition  does  not 
lie  for  grievances  which  may  be  redressed,  in  the  ordinary  course  of 
judicial  proceedings,  by  appeal.     (Nev.)     Boll  v.  District  Court,  854. 

4.  THE  WRIT  OF  PROHIBITION  is  not  a  Writ  of  Right,  but 
one  of  sound  judicial  discretion,  to  be  issued  or  refused  according  to 
the  facts  and  circumstances  of  each  particular  case.  (Nev.)  Bell  v. 
District  Court,  854. 

5.  WRITS  OF  PROHIBITION,  Like  All  Other  Prerogative  Writs, 
are  to  te  Used  with  Caution  and  Forbearance,  for  the  furtherance  of 
justice,  and  the  securing  of  order  and  regularity  in  judicial  proceed- 
ings in  cases  where  none  of  the  ordinary  remedies  provided  by  law 
are  applicable.     (Nev.)     Bell  v.  District  Court,  854. 

6.  WRIT  OF  PROHIBITION— When  Granted.— The  writ  of  pro- 
hibition should  not  be  granted,  except  in  cases  of  usurpation  or  abuse 
of  power,  and  not  then  unless  the  other  remedies  provided  by  law 
are  inadequate  to  afford  full  relief.  If  the  inferior  court  has  juris- 
diction of  the  subject  matter  of  the  controversy,  and  only  errs  in 
the  exercise  of  its  jurisdiction,  this  will  not  justify  a  resort  to  the 
extraordinary  remedy  by  prohibition.  (Nev.)  Bell  v.  District  Court, 
854. 

7.  WRIT  OF  PROHIBITION  —  Constitutional  Law. — If  persons 
are  sought  to  be  removed  from  office  for  malfeasance  under  a  statute 
authorizing   the   filing   of   a   complaint   by   a   private   individual,   the 
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hearing  of  the  matter  hy  summary  prococ'ling?,  and  also  providing 
that,  if  an  appeal  ts  taken  from  an  order  of  removal,  the  officer 
removed  shall  not  occupy  the  office  pending  the  ai)peal,  and  it  is 
claimed  that  such  statute  is  unconstitutional,  the  petitioners'  remedy 
by  appeal  is  not  adequate,  and  they  are  entitled  to  a  determination 
of  the  constitutionality  of  the  statute  on  a  writ  of  prohibition  to 
restrain  the  further  prosecution  of  the  removal  proceedings  against 
them.     (Nev.)     Bell  v.  District  Court,  854. 

PUBLIC  LANDS. 

1.  PUBLIC  LANDS — Possession  in"  Good  Faith. — The  possession 
of  an  entryman  on  public  lands,  as  against  another  claimant  of  the 
same  lands,  will  be  presumed  to  be  in  good  faith,  if  he  goes  into  posses- 
sion under  an  approved  application,  and  legal  advice  that  he  has  a 
right  to  such  possession,  and  thereafter  complies  with  the  law  in  rela- 
tion to  cultivation.  This  presumption  is  not  overcome  by  the  fact 
that  his  previous  application  for  such  lands  has  been  canceled. 
(Iowa)     Blumer  v.  Iowa  R.  R.  Land  Co.,  444. 

2.  PUBLIC  LANDS — Title  of  Entryman  Before  Issuance  of  Pat- 
ent.— Although  the  title  to  public  land  does  not  finally  pass  from  the 
United  States  until  the  issuance  of  a  patent,  the  receiver's  receipt, 
issued  to  a  homestead  entryman  in  possession  and  claiming  under  sec- 
tion 2290  of  the  Revised  Statutes,  constitutes  ample  title  to  enable 
him  to  maintain  or  defend  any  suit  concerning  the  land.  (Cal.) 
Thompson  v.  Easier,  321. 

3.  PUBLIC  LANDS — Jurisdiction  of  Land  Department, — The  land 
department  has  exclusive  power  to  determine  the  facts  of  residence 
and  cultivation  with  relation  to  homestead  entries,  and  its  determina- 
tion of  these  questions  is  conclusive  upon  the  courts.  (Cal.)  Thomp- 
son T.  Baslor,  321. 

4.  PUBLIC  LANDS — Jurisdiction  of  Land  Department. — When  a 
question  is  under  the  consideration  and  within  the  control  of  the  land 
department,  the  courts  will  not  render  a  decree  in  advance  of  the 
action  of  the  government  officials  and  thereby  render  such  action 
nugatory.     (Cal.)     Thompson   v.   Basler,   321. 

5.  PUBLIC  LANDS — Conflict  Between  Homestead  and  Mining 
Claimant. — Where  a  homestead  entryman  brings  ejectment  agaiust  a 
mining  claimant  who  has  made  a  location  after  the  issuance  of  a  re- 
ceiver's receipt  to  the  plaintiff,  evidence  of  the  receipt,  coupled  with 
evidence  of  possession,  prima  facie  establishes  a  right  of  recovery,  and 
the  defendant  cannot  attack  such  right  by  evidence  that  the  pl:iin- 
tiir  has  failed  to  reside  on  the  land  and  cultivate  it  as  required  by 
statute,     (Cal.)     Thompson  v.  Basler,  321. 

See  Adverse  Possession,  3-5. 

RAILROADS. 

Accictents  at  Crosfiinfjs. 

1.  NEGLIGENCE,  CONTRIBUTORY,  When  Conclusively  Pre- 
sumed Against  Person  Injured  by  Railway  Train. — Whin  the  train 
by  wiiich  a  person  was  injured  must  liave  been  plainly  visible  from 
a  point  at  which  the  testimony  showed  that  he  looked  and  listened 
therefor,  the  law  conclusively  presumes  either  that  he  did  not  look 
and  listen,  or  if  he  did  look  or  listen,  or  botii.  that  he  afterward 
heedlessly  disregarded  the  knowledge  thus  obtained  and  negligently 
went  into  an  obvious  danger.  In  neither  view  is  the  railway  cor- 
poration responsible  under  ordinary  circumstances  for  the  dangerous 
consequences  of  a  collision  of  which  the  person  injured  or  killed  was 
the  pro.Kimate  cause.  (Minn.)  Carlson  v.  Chicago  etc.  Ry,  Co,,  655. 
Am.  St.  Rep.,  Vol.   113—73 
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2.  RAILWAYS. — Signals,  Omission  of,  When  does  not  Relieve 
Person  Injured  of  Consequence  of  His  Contributory  Negligence. — 
Negligence  of  Employes  of  a  Railway  Corporation  in  Failing  to 
Whistle  or  Ring  the  Bell  is  excused  by  negligence  on  the  part  of  a 
person  about  to  cross  in  failing  to  use  his  senses  to  discover  danger. 
(Minn.)     Carlson  v.  Chicago  etc.  Ey.  Co.,  655. 

3.  RAILWAYS,  Injuries  Due  to  Collision  with  an  Extra  Train. — 
That  a  train  which  did  damage  was  an  extra  did  not  relieve  either 
party  from  his  duty  of  care.  Swiftly  moving  and  irregular  trains 
are  to  be  expected,  and  it  is  the  duty  of  persons  about  to  go  on  a 
crossing  to  look  and  listen  for  such  trains  as  well  as  for  those  on 
time  or  which  run  slowly.  (Minn.)  Carlson  v.  Chicago  etc.  Ey.  Co., 
655. 

4.  RAILWAYS,  Presumption  that  Person  Looked  and  Listened, 
When  Destroyed. — If  it  appears  that  decedent,  if  he  had  looked  and 
listened  before  driving  upon  a  railway  crossing,  must  have  seen  and 
heard  the  train  approaching,  the  presumption  that  he  looked  and  lis- 
tened before  attempting  to  cross  is  destroyed.  (Minn.)  Carlson  v. 
Chicago  etc.  Ey.  Co.,  655. 

5.  RAILWAY  CROSSING  —  Open  Safety  Gates.— The  fact  that 
safety  gates  at  a  railway  crossing  are  open  is  not  such  an  assurance 
of  safety  as  justifies  a  traveler  on  the  highway  in  driving  across  the 
tracks  regardless  of  all  ordinary  precautions  against  any  danger  from 
approaching  trains.     (Cal.)     Koch  v.  Southern  California  Ey.  Co.,  332. 

Licensees  on  Track. 

6.  RAILWAYS,  Persons  Walking  on  Tracks  and  Rights  of  Way 
of.  When  Mere  Licensees  and  not  Invited  Guests. — Though  a  railway 
corporation  builds  a  bridge  across  a  river  for  its  own  use,  with  a 
walkway  on  each  side  of  the  tracks,  and  persons  using  the  bridge  are 
in  the  habit,  after  landing,  of  walking  along  the  right  of  way  of 
the  railway  to  their  homes  and  places  of  business,  and  so  have  been 
for  many  years  with  the  knowledge  of  the  company,  such  persons 
are  mere  licensees  and  not  invited  guests,  especially  if  danger  signals 
have  been  kept  posted  warning  all  persons  to  keep  olf  the  tracks. 
(Va.)     Williamson  v.  Southern  Eailway  Co.,  1032. 

7.  RAILWAYS,  Duty  of  to  Licensees  on  Their  Tracks. — If  the 
right  of  way  of  a  railway  corporation  at  a  particular  point  has  long 
been  in  use  as  a  walkway,  and  this  is  well  known  to  the  company, 
it  is  under  the  duty  of  using  reasonable  care  to  discover,  and  not 
to  injure,  persons  whom  it  might  reasonably  expect  to  be  on  its 
tracks  at  that  point.     (Va.)     Williamson  v.  Southern  Ey.  Co.,  1032. 

8.  RAILWAYS,  Licensees  on  Tracks,  No  Duty  of  Prevision  Owed 
to. — Though  a  railway  corporation  has  reason  to  expect  that  its 
tracks  in  a  particular  locality  may  be  used  by  licensees,  it  does  not 
owe  them  any  duty  of  prevision,  or  of  making  preparations  in  ad- 
vance for  their  protection.  Its  sole  duty  is  to  use  reasonable  care 
to  discover,  and  not  to  injure,  such  persons.  It  need  not  provide 
its  engines  with  artificial  lights  for  the  protection  of  bare  licensees. 
There  is  no  obligation  on  the  railway  to  do  anything  to  make  the 
conditions  more  favorable  than  the  natural  surroundings  make  them. 
(Va.)     Williamson  v.  Southern  Ry.  Co.,  1032. 

See  Adverse  Possession,  3;  Carriers;  Street  Railways. 
Note. 

Railways,  presumption  of  negligence  against  from  happening  of  ac- 
cidents, 1U23-1029. 
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REDEMPTION. 

See  Mortgagos,  5-7. 

RELEASE. 

1.  RELEASE  OF  HEIRSHIP— Proof  of  Fairness.— Where  a  re- 
lease of  a  right  of  inheritance  is  made  to  the  ancestor,  the  rule  re- 
quiring the  person  reiving  on  it  to  [irove  its  fairness  is  no  longer  in 
force,     (('al.)     Estate' of  Edelman,  231. 

2.  HUSBAND  AND  WIFE,  Release  of  Heirship  as  Between.— If 
a  husband  and  wife  execute  an  agreement  of  separation  whereby  each 
releases  all  claim  to  the  property  of  the  other  and  all  right  of  in- 
heritance thereto,  and  the  agreement  is  lived  up  to  by  both  during 
her  lifetime,  he  will  not  be  heard  to  say,  after  her  death,  that  the 
contract  is  unfair.     (Cal.)      Estate   of   Edelman,   281. 

3.  RELEASE  OF  HEIRSHIP  —  Equitable  Estoppel.— While  the 
law  may  not  give  effect  to  transfers  or  releases  of  heirship,  they 
are  cognizable  in  equity,  and  in  property  cases  afford  a  complete  de- 
fense by  way  of  estoppel.  This  equitable  defense  by  way  of  estoppel 
is  cognizable  by  the  court  in  probate.     (Cal.)     Estate  of  Edelman,  231. 

Note. 

Res  Ipsa  Loquitur,  rule  of  in  its  application  to  cases  of  alleged  negli- 
gence, 999-1002. 

RES  JUDICATA. 

See  .Judgments. 

SALES. 
SALE  ON  CREDIT — Premature  Action  for  Price. — Tf  goods 
are  sold  on  an  unconditional  credit  which  is  not  obtained  by  fraud 
nor  based  upon  a  consideration  that  has  failed  or  has  been  waived,  an 
action  will  not  lie  for  the  jiurchase  f>rice  until  the  ex{>iration  of  the 
term  of  credit,  although  the  buyer  refuse  to  accept  the  goods  and 
repudiates  the  contract.     (Cal.)     Tatum  v.  Ackerman,  276. 

SALOONS. 

1.  SALOONS — Liability  of  Keeper  for  Assault. — A  patron  of  a 
saloon  who,  while  lying  <lruiik  therein,  is  assaulted  by  a  stranger  is 
not  entitled  to  recover  damages  therefor  from  the  saloon-keeper. 
(Ark.)      Anderson  &  Co.  v.  Diaz,  180. 

2.  SALOONS — Liability  of  Keeper  of. — A  saloon-keeper  does  not 
hold  himself  out  to  the  public  as  a  protector  of  his  jiatrons,  and  is 
not  bound  to  the  same  degree  of  care  tu  protect  tiiem  as  is  re(|uir(Hl 
of  an  innkeeper  or  a  common  carrier.  (Ark.)  Anderson  &  Co.  v. 
Diaz,  180. 

SEDUCTION. 

1.  SEDUCTION — Suspension  of  Prosecution — Presumption. — Tf  the 

record  of  a  former  trial  for  seduction  shows  that  tiie  prosecutrix 
and  the  accused  were  married  in  o[>(  n  court,  and  the  case  was  there- 
upon continued,  it  must  be  presumed  that  the  accused  consented  to  the 
suspension  of  the  prosecution,  and  the  prosecution  need  not  prove  an 
express  consent.      (Ark.)      Burnett  v.  State,  94. 

2.  SEDUCTION — Corroboration  of  Prosecutrix. — In  a  prosecution 
for  seduction,  in  order  to  secure  a  conviction,  there  must  be  corrobora- 
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tion  of  the  prosecutrix  as  to  the  promise  of  marriage,  its  falsity,  and 
that  the  accused  obtained  carnal  intercourse  with  her  bj  virtue  «f 
such  false  promise.     (Ark.)     Burnett  v.  State,  94. 

Note. 

Sham  Answer.    See  Pleadings. 

SLANDER. 
See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

1.  CONTRACT  for  Personal  Services — Specific  Performance. — ^If, 
under  a  contract  for  personal  services,  the  services  have  been  fully 
performed  or  there  has  been  substantial  performance  of  the  ser- 
vices by  the  person  agreeing  to  render  them,  the  contract  may  be 
specifically  enforced.     (Neb.)     Teske   v.   Dittberner,  802. 

2.  HOMESTEADS — Contract  to  Convey — Specific  Performance. — 
A  contract  to  convey  homestead  property,  reserving  to  the  homestead 
claimants  the  right  to  use  and  occupy  the  premises  until  their  death 
or  abandonment  of  the  homestead,  is  an  encumbrance  of  the  title 
thereto,  within  the  meaning  of  the  homestead  law,  and  such  con- 
tract cannot  be  specifically  enforced.  (Neb.)  Teske  v.  Dittberner, 
802. 

3.  HOMESTEADS — Conveyance  or  Agreement  to  Convey. — If  a 
homestead,  the  legal  title  to  which  is  in  the  husband,  is  occupied 
by  himself,  his  wife  and  his  family,  it  cannot  be  conveyed  or  encum- 
bered, nor  can  a  valid  contract  therefor  exist,  except  when  the  in- 
strument is  signed  and  acknowledged  by  the  wife  of  the  homesteader 
as  required  by  statute.     (Neb.)     Teske  v.  Dittberner,  802. 

STATES. 

1.  ACTIONS  Against  State,  What  is. — A  state  industrial  school, 
being  a  component  part  of  one  of  the  departments  of  the  state,  is 
within  a  constitutional  prohibition  against  the  state  being  made  a 
party  defendant  to  any  suit.  (Ala.)  Alabama  Industrial  School  v. 
Addler,  58. 

2.  ACTIONS  Against  States — Waiver  of  Prohibition. — ^If  the  con- 
stitution contains  a  prohibition  against  the  state  being  made  a  party 
defendant  to  any  suit,  and  does  not  provide  for  any  waiver  of  such 
exemption,  the  legislature  has  no  power  to  pass  a  law  permitting  such 
waiver,  nor  can  the 'state  or  its  agent  waive  such  exemption  by  failure 
to  plead  to  the  jurisdiction  or  otherwise.  (Ala.)  Alabama  Industrial 
School  V.  Addler,  58. 

3.  ACTIONS  Against  States — Void  Judgment. — The  supreme  court 
will  take  cognizance  of  the  lack  of  capacity  of  an  inferior  court  to 
render  a  judgment  in  an  action  against  the  state  expressly  prohibited 
by  the  constitution,  although  no  objection  to  the  jurisdiction  was 
made  in  the  latter  court.  (Ala.)  Alabama  Industrial  School  v. 
Addler,  58. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE   OF  LIMITATIONS. 

See  Limitation  of  Actions. 
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STATUTES. 
Title  of  Act. 

1.  CONSTITUTIONAL  LAW— Title  of  Act.— A  statute  entitled 
"An  act  relating  to  elections,"  and  providing  for  the  removal  of 
officers  for  malfeasance  by  summary  proceedings  on  complaint  of  a 
private  individual,  is  in  violation  of  a  constitutional  provision  requir- 
ing each  law  to  embrace  but  one  subject,  and  matter  properly  con- 
nected therewith,  which  shall  be  bricHy  expressed  in  its  title,  since 
such  removals  from  office  have  no  proper  connection  with  tiie  subject 
of  elections.     (Nev.)     Bell  v.  District  Court,  854. 

Validity  and  Interinetation. 

2.  CONSTRUCTION  OF  STATUTE— Resort  to  Title  of  Act.— In 
construing  the  language  of  a  code  section,  resort  with  propriety  may 
be  had  to  the  title  of  the  act.     (Cal.)      Estate  of  Clark,   lit?. 

3.  STATUTES. — Neither  Bad  Grammar  nor  Bad  English  will  Viti- 
ate a  Statute  if  the  meaning  of  the  legislature  can  bo  cl'-iirly  dis- 
covered. Awkward,  slovenly,  or  ungrannnatical  phr;iscs  and  sen- 
tences may  yet  convey  a  definite  meaning,  and  if  they  do  so,  the 
courts  must  except  it  as  the  meaning  of  the  lawmakers.  (Minn.) 
State  V.  Bates,  612. 

4.  STATUTES,  Interpretation  in  Favor  of  Validity  of. — A  stat- 
ute must  be  given  the  benefit  of  every  reasonable  inference.  An  in- 
terpretation which  renders  a  statute  null  and  void  cannot  be  admitted. 
It  ought  to  be  interpreted  in  such  a  manner  as  that  it  may  have  effect, 
and  not  be  found  vain  and  nugatory.      (Minn.)      State  v.  Bates,  612. 

5.  STATUTES,  Omitting  Words  for  the  Purpose  of  Interpreting.— 
The  court  may,  in  interpreting  a  statute,  omit  a  word  to  render  the 
statute  intelligible,  if,  as  it  stands,  it  is  devoid  of  sensible  meaning. 
(Minn.)     State  v.  Bates,  612. 

6.  STATUTES,  Rule  with  Respect  to  Conflicting  Provisions— In- 
tent First  Expressed,  When  to  Control. — The  rule  that  what  appears 
last  in  a  statute  is  the  last  expression  of  the  legislative  will  should 
not  be  applied  where  the  provision  standing  first  in  the  act  is  more 
in  harmony  witli  other  statutes  in  pari  materia,  and  especially  when 
it  is  in  harmony  with  the  unquestionable  general  purpose  of  the  stat- 
ute   to    be    interpreted.     (Minn.)     State    v.    Bates,    612. 

Bepeol  by  Implication. 

7.  STATUTES — Repeal  by  Implication. — As  between  two  conflict- 
ing statutes,  the  one  first  enacted  to  take  effect  after  sixty  days  is 
impliedly  repealed  by  the  one  enacted  a  day  later  to  take  effect 
immediately.      (Cal.)     Ex  parte  Sohncke,  236. 

8.  STATUTES— Repeal  by  Implication. — An  unconstitutional  stat- 
ute does  not  re|>eal  b_\'  implication  portions  of  a  former  statute  incon- 
sistent therewith,     (Cal.)     Ex  parte  Sohncke,  236. 

STREET  RAILROADS. 

1,  STREET  RAILWAYS  —  Negligence,  Contributory,  When  Im- 
puted to  Person  Injured  by. — One  who  alights  from  a  street  car,  and 
whose  view  is  obstructed  by  it  and  who  knows  that,  by  waiting  a 
short  time,  it  will  move  on  and  his  view  become  unobstructed,  is 
guilty  of  contributory  negligence  if  he  at  once  crosses  the  other 
track,  where  he  is  stnick  by  another  car  which  he  must  have  seen 
and  been  able  to  avoid  liad  he  waited  until  his  view  became  unob- 
structed.    (Mo.)      llornstein  v.  United  Railways  Co.,  693. 
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2.  STREET   EAILWAYS.— The  Duty  to   Stop,  Look  and  Listen 

applies  to  street  as  well  as  to  steam  railways.     (Mo.)     Hornstein   v. 
United  Railways  Co.,  693. 

3.  STREET  RAILWAYS. — The  Failure  to  Sound  the  Gong  or  Give 
Other  Warning,  though  it  constitutes  negligence  on  the  part  of  the 
operatives  of  a  street  railway,  will  not  entitle  a  person  to  recover 
for  injuries  due  to  a  collision,  if  he  was  guilty  of  contributory  negli- 
gence in  not  stopping,  looking,  and  listening  to  ascertain  whether 
a  car  was  approaching.  (Mo.)  Hornstein  v.  United  Railways  Co., 
C93. 

Note. 

Street  Railways,  presumption  of  negligence  from  accidents  on,  1028, 
1029. 

STREETS. 

See  Dedication;  Municipal  Corporations. 

SUFFRAGE. 

See  Elections. 

SUMMONS. 
See  Process. 

SUPERSEDEAS. 
See  Appeal  and  Error,  11. 

TAXATION. 

Of  Vessels. 

1.  VESSEL — Situs  for  Purposes  of  Taxation. — If  a  vessel  is  owned 
by  residents  of  different  states,  and  is  engaged  in  commerce  on  the 
high  seas,  her  home  port,  for  purposes  of  taxation,  is  that  where  her 
managing  owner  resides,  notwithstanding  she  has  never  been  in  the 
waters  thereof,  nor  received  permanent  registration  thereat,  but  is 
temporarily  registered  in  another  state  whose  waters  she  enters  as  an 
incident  of  her  employment  in  foreign  commerce.  (Cal.)  Olson  v. 
San  Francisco,  191. 

Of  Stock  of  Foreign  Corporation. 

2.  TAXATION. — Shares  of  Stock  in  a  Foreign  Corporation  owning 
property  within  and  without  the  state  are,  under  the  Michigan  stat- 
utes, assessable  to  a  shareholder  residing  in  that  state.  (Mich.) 
Thrall  v.  Guiney,  528. 

3.  TAXATION — Stock  in  a  Foreign  Corporation. — A  resident  of 
this  state,  who  owns  stock  in  a  foreign  corporation,  cannot  complain 
of  an  assessment  in  this  state  on  his  stock  at  four-fifths  its  value, 
when  one-fifth  of  the  property  of  the  company  is  situated  within 
the  state  and  four-fifths  thereof  is  located  in  other  states  and  there 
taxed  according  to  their  laws.     (Mich.)     Thrall  v.  Guiney,  528. 

Of  Mailroads. 

4.  RAILROADS — Value  for  Taxation. — The  cash  value  of  a  rail- 
road for  the  purpose  of  taxation  must  be  determined  by  its  net  earn- 
ings, capitalized  at  the  current  rate  of  interest,  taking  into  con- 
sideration any  immediate  prospect  of  an  increase  or  decrease  in  its 
earning  capacity,  and  if  it  appears  that  its  actual  cost,  which  is  prima 
facie  its  value,  was  in  excess  of  the  necessary  cost,  the  necessary  cost 
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is  the  proper  standard.     (Nev.)     State  v.  Nevada  Central  R.  R.  Co., 
834. 

5.  RAILROADS  —  Taxation — Net  Income. — The  net  income  of  a 
railroad,  for  the  purposes  of  taxation,  is  the  difiference  between  the 
gross  receipts  and  necessary  expenses  under  reasonably  economical 
and  prudent  management.  (Nev.)  State  v.  Nevada  Central  R.  R.  Co., 
834. 

6.  RAILROADS  —  Earning  Capacity  for  Purposes  of  Taxation — 
Evidence. — On  the  question  as  to  the  earning  capacity  of  a  railroad 
for  the  purposes  of  taxation,  classifications  of  items  of  expense  by 
the  railroad  company  in  its  accounts  are  not  evidence  in  its  favor, 
except  as  substantiated  by  the  original  entries  of  the  transactions 
in  its  books.     (Nev.)     State  v.  Nevada  Central  R.  R.  Co.,  834. 

7.  RAILROADS — Earning  Capacity  for  Purposes  of  Taxation  — 
Evidence — Waiver  of. — If,  on  the  question  as  to  the  earning  capacity 
of  a  railroad  for  the  purposes  of  taxation,  its  books  of  account  are 
not  placed  in  evidence,  and  the  opposing  parties  seek  to  prove  a 
result  from  them  by  the  opinion  of  an  expert,  and  each  party  objects 
to  the  opinion  of  the  opposing  witness,  without  objection  as  to  the 
books  themselves,  the  introduction  of  the  books  in  evidence  is 
waived.     (Nev.)     State  v.  Nevada  Central  R.  R.  Co.,  834. 

8.  RAILROADS — Earning  Capacity  for  Purposes  of  Taxation  — 
Expenditures — Presumption. — On  the  question  as  to  the  eaiiiing  ca- 
pacity of  a  railroad  for  the  purposes  of  taxation,  it  is  presumed  that 
charges  for  things  essential  to  the  operation  of  the  road  represent 
reasonable  and  economical  expenditures.  (Nev.)  State  v.  Nevada 
Central  R.  R.  Co.,  834. 

9.  RAILROADS  —  Taxation  of  Earning  Capacity — Evidence. — If 
on  the  issue  as  to  the  earning  capacity  of  a  railroad  for  tiie  purposes 
of  taxation,  the  question  whether  certain  charges  of  ex|)ense  are 
legitimate,  and  whether  earnings  other  than  those  shown  should  not 
have  been  received  is  disputed,  it  is  error  to  permit  expert  ac(?ount- 
ants  who  have  examined  the  railroad  books  to  give  ])arol  evidence 
of  their  opinion  as  to  what  the  railroad's  net  earnings  should  have 
been  based  on  an  arbitrary  classification  and  exclusion  of  debts  and 
credits.     (Nev.)      State  v.  Nevada  Central  R.  R.  Co.,  834. 

10.  RAILROADS — Value  for  Taxation. — On  the  issue  as  to  the 
value  of  a  railroad  for  taxation,  evidence  of  an  offer  of  a  certain  sum 
for  the  road  made  to  its  general  manager  by  persons  wiio  had  neither 
the  intention  nor  the  ability  to  buy  for  theinselves,  but  who  made 
such  offer  on  behalf  of  others  who  are  not  shown  to  have  been  able 
to  buy  or  to  have  known  the  value  of  the  property,  is  not  admissible. 
(Nev.)     State  v.  Nevada  Central  R.  R.  Co.,  834. 

11.  RAILROADS— Value  for  Taxation. — In  estimating  the  value  of 
a  railroad  for  the  purposes  of  taxation,  taxes  actually  paid  by  the 
railroad  company  should  be  adde<l  to  its  operating  exjienses  and  de- 
ducted from  its  gross  income.  (Nev.)  State  v.  Nevada  Central  R.  R. 
Co.,  834. 

12.  RAILROADS — Value  for  Taxation — Indebtedness. — In  estimat- 
ing the  value  of  a  railroad  for  the  purpose  of  taxation.  evi<lence  of 
the  value  of  its  bonds  secured  by  mortgage,  and  of  the  value  of  bonds 
issued  by  a  county  to  aid  in  its  construction,  is  atlmissible  to  show 
the  cost  of  the  road.  (Nev.)  State  v.  Nevada  Central  R.  R.  Co., 
834. 

13.  RAILROADS — Value  for  Taxation — Cost — Presumption. — The 
presumption  that  a  railroad,  for  the  purpose  of  taxation,  is  worth  its 
cost  continues  until  it  is  shown  that  it  is  less  by  reason  of  insufficient 
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earning  capacity  to  pay  net  current  rates  of  interest  on  its  cost,  or 
from  other  causes.     (Nev.)     State  v.  Nevada  Central  R.  R.  Co.,  834. 

14.  BAILBOADS — ^Value  for  Taxation — Evidence. — If  a  witness 
has  not  made  computations  of  a  railroad 's  earning  balances  for  a 
number  of  years,  as  to  which  he  is  asked  to  testify,  and  does  not 
know  whether  such  balances  are  correct,  nor  what  items  they  include 
his  testimony  on  that  point  is  not  admissible.  (Nev.)  State  v. 
Nevada  Central  R.  R.  Co.,  834, 

Validity  of  Tax — Uniformity — Double  Taxation. 

15.  TAXATION. — Presumptions  are  in  Favor  of  the  Validity  of 
an  official  tax  levy.     (Nev.)     State  v.  Nevada  Central  R.  R.  Co.,  834. 

16.  TAXATION  and  the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States. — The  fourteenth  amendment  to  the  con- 
stitution of  the  United  States  imposes  limits  on  the  exercise  of  the 
powers  of  the  state,  including  that  of  taxation.  (Mo.)  State  v. 
Chicago  etc.  R.  R.  Co.,  661. 

17.  TAXATION,  Uniformity  Required  in.— The  general  rule  is  that 
taxes  must  be  uniform  and  equal,  coextensive  with  the  territory  to 
which  the  tax  applies.     (Mo.)     State  v.  Chicago  etc.  R.  R.  Co.,  661. 

18.  TAXATION,  Discrimination  in  Favor  of  Localities,  When  For- 
bidden by  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,— 7-An  amendment  to  the  constitution  of  the  state  au- 
thorizing the  county  courts  to  levy,  at  their  discretion,  a  special 
amount  of  taxes  for  road  and  bridge  purposes,  but  exempting  desig- 
nated cities  in  different  counties  of  the  state,  makes  a  discrimina- 
tion in  favor  of  those  cities  and  against  other  portions  of  the  state 
not  permittee!  by  the  fourteenth  amendment  to  the  constitution  of 
the  United  States.     (Mo.)     State  v.  Chicago  etc.  R.  R.  Co.,  661. 

19.  TAXATION.  —  A  Prohibition  Against  Double  Taxation  con- 
tained in  a  state  constitution  applies  only  to  the  taxing  of  property 
by  that  state,  and  therefore  is  not  violated  where  stock  in  a  foreign 
corporation  is  assessed  by  that  state  to  a  shareholder  therein  residing, 
while  the  property  of  the  corporation  is  taxed  in  another  state  where 
it  is  situated.     (Mich.)     Thrall  v.  Guiney,  528. 

Tax  Sale  and  Deed. 

20.  TAX  SALE — Deed  from  State — Recitals  as  Evidence. — When 
the  state  conveys  land  acquired  by  it  for  taxes,  the  retjuirement  of 
section  3898  of  the  Political  Code  that  the  deed  to  the  purchaser 
shall  recite  "the  facts  necessary  to  authorize  such  sale  and  con- 
veyance, which  deeel  sliall  convey  all  the  interest  of  the  state  in  and 
to  such  property,  and  shall  be  prima  facie  evidence  of  all  facts 
recited  therein,"  does  not  operate  as  proof  of  the  execution  of  a  prior 
iloed  whereby  the  title  of  the  taxpayer  has  been  transferred  from  him 
to  the  state.     (Cal.)     County  Bank  v.  Jack,  286. 

21.  TAX  DEEDS — Description. — A  tax  deed  describing  the  land  as 
"part  E.  '_>,  N.  E.  V4,  Sec.  32,"  is  void  for  insufficiency  of  descrip- 
tion.    (Ark.)     Dickinson  v.  Arkansas  City  Imp.  Co.,  170. 

22.  TAX  DEEDS — Limitation  of  Actions. — A  tax  deed,  void  for 
uncertainty  of  description  of  the  land  intended  to  be  conveyed  does 
not  set  the  statute  of  limitations  in  operation.  (Ark.)  Dickinson  v. 
Arkansas  City  Imp.  Co.,  170. 

23.  TAX  DEEDS — Sale  for  Excessive  Sum. — The  sale  of  an  entire 
tract  of  land  for  the  whole  of  tlie  taxes  assessv-^d,  when  part  of  the 
taxes  thereon  have  been  paid,  renders  the  sale  and  tax  deed  void. 
(Ark.)     Dickinson  v.  Arkansas  City  Imp.  Co.,  170. 
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TELEGRAPHS  AND*  TELEPHONES. 

In  General. 

1.  TELEGRAPHS  AND  TELEPHONES  —  Source  of  Power  to 
Erect  Poles. — In  Mew  York  the  telegraj)!!  and  tclophone  companies 
derive  the  right  to  erect  their  poles  and  string  their  wires  directly 
from  the  state.  (N.  Y.)  Village  of  Carthago  v.  Central  New  York 
Tel.  etc.  Co.,  932. 

2.  TELEGRAPH  COMPANIES — Authority  of  Agent— Presump- 
tion.— It  is  presumed  that  a  tole'^rajili  agent  intrusted  with  receiving 
messages  for  transmission  lias  authority  to  bind  it  by  his  agreement 
as  to  the  time  for  sending  it,  even  to  the  extent  of  disregarding  the 
regulations  as  to  the  hours  of  opening  and  closing  its  ofiice,  to  which 
the  message  is  to  be  sent.  (Ala.)  Western  Union  Tel.  Co.  v.  Mer- 
rill, 66. 

3.  TELEGRAPH  COMPANIES— Limitation  of  Liability.— A  stip- 
ulation on  a  blank  on  which  a  telegraph  message  is  written  that  "the 
company  will  not  be  liable  for  damages  in  any  case  where  the  claim 
is  not  presented  in  writing  within  sixty  days  after  sending  the  mes- 
sage," does  not  bar  a  right  to  recover,  although  the  claim  was  pre- 
sented after  that  time,  if  the  delay  was  caused  by  the  misleading 
statements  of  the  company's  agent.  (Ark.)  Arkansas  etc.  By.  Co. 
V.  Stroude,  1.30. 

4.  TELEGRAPH  COMPANIES— Stipulation  as  to  Notice— Ex- 
cuse for  Noncompliance. — A  stipulation  in  a  telegram  requiring  notice 
of  a  claim  for  damages  to  be  given  within  six(y  days  after  sending 
the  message  as  a  condition  precedent  to  recovt  ry  does  not  require 
tliat  the  addressee  give  such  notice  before  he  could,  with  reasonable 
diligence,  ascertain  that  the  telegraph  comi)any  had  failed  to  deliver 
the  message.     (Ark.)     Arkansas  etc.  Ey.  Co.  v.  Stroude,  1.".0. 

Failure  to  Deliver  Message — Free  Delivery  Limits. 

5.  TELEGRAPH  COMPANIES — Failure  to  Deliver  Message.— Ex- 
emplary Damages  cannot  be  recovered  against  a  telegra]>h  com|)any  for 
its  failure  to  deliver  a  telegram  unl(>ss  the  company's  employes  knew 
where  the  addressee  might  be  found  and  willfully  and  wantonly  failed 
to  deliver  the  message.  (Ark.)  Arkansas  etc.  liy.  Co.  v.  Stroude, 
130. 

6.  TELEGRAPH  COMPANIES— Failure  to  Send  Message— Dam- 
ages— Proximate  Cause. — If  damages  are  sustained  by  reason  of  the 
failure  of  a  telegraph  company  to  send  a  message  notifying  the  sendee 
of  the  serious  illness  of  his  wife,  it  is  error  to  cliargt^,  as  matter 
of  law,  that  he  is  entitled  to  recover  damages  for  mental  anguish 
and  pain  suffered  by  him.  That  is  a  question  to  be  determined  by  the 
jury  upon  consideration  of  whether  such  failure  was  the  proximate 
cause  of  the  suffering,  or  whether  it  would  not  have  followed  if  the 
message  had  been  promptly  transmitted  and  delivered.  (Ala.)  West- 
ern Union  Tel.  Co.  v.  M(  rrill,  66. 

7.  TELEGRAPH  COMPANIES  —  Failure  to  Deliver  Message  — 
Presumption  as  to  Free  Delivery  Limits. — If  a  telegrajihic  message 
is  handed  in  for  transmission,  the  presumption  is  that  the  sendee 
lives  within  free  delivery  limits  and  that  tlie  sender  takes  the  risk 
of  delivery  unless  he  makes  arrangements  for  delivery  at  a  greater 
distance.  Handing  in  such  a  message  without  explanation  casts  no 
<Uity  on  the  transmitting  operator,  other  than  to  forward  tlie  message 
accurately  and  with  proper  diligence,  and  it  casts  no  duty  on  the 
terminal  operator  other  than   to   copy   the   message   correctly  and   to 


1162  Index. 

deliver  it  with  all  convenient  speed,  if  the  sendee  resides  within  the 
free  delivery  limits.     (Ala.)     Western  Union  Tel.  Co.  v.  Merrill,  66. 

8.  TELEGRAPH  COMPANIES — Failure  to  Send  Message — Pre- 
sumption of  Negligence. — Failure  to  send  a  telegraphic  message  raises 
the  presumption  of  negligence,  and  casts  upon  the  telegraph  company 
the  burden  of  overcoming  such  presumption.  (Ala.)  Western  Union 
Tel.  Co.  V.  Merrill,  66. 

9.  TELEGRAPH  COMPANIES — Failure  to  Send  Message — Free 
Delivery  Limits. — If  a  telegraph  company  wishes  to  avail  itself  of 
the  defense  that  the  residence  of  the  sendee  and  his  place  of  business 
were  beyond  the  free  delivery  limits,  it  must  plead  and  prove  such 
facts,  and  that  it  transmitted  the  message  promptly,  and  a  failure  to 
start  the  message  is  a  breach  of  the  entire  contract.  (Ala.)  Western 
Union  Tel.  Co.  v.  Merrill,  66. 

Damages  for  Mental  Suffering. 

10.  TELEGRAPH  COMPANIES — Damages  for  Mental  Suffering. 
A  statute  declaring  that  all  telegraph  companies  doing  business  in  the 
state  shall  be  liable  in  damages  for  mental  anguish  and  suffering 
arising  from  their  negligence,  applies  as  well  to  corporations  doing  a 
public  telegraph  business  as  to  strictly  telegraph  companies.  (Ark.) 
Arkansas  etc.  By.  Co.  v.  Stroude,  130. 

See  Municipal  Corporations,  3. 

TENANT  IN  COMMON. 

See  Adverse  Possession,  8. 

THEATERS  AND  SHOWS. 

See  Constitutional  Law,  1. 

TIME. 

TIME,  Fractions  of  a  Day,  When  Will  be  Considered. — The 
legal  fiction  that  there  are  no  fractions  of  a  day  has  no  application 
to  a  case  when  the  statute,  to  avoid  confusion,  expressly  requires  that 
notice  shall  be  taken  of  the  precise  time  an  official  act  is  done  and 
that  a  record  thereof  be  made.     (Minn.)     Brady  v.  Gilman,  622. 

TRIAL. 

Demand  for  Jury. 

1.  PLEADING    AND    PRACTICE— Demand    for    Jury    Trial.— A 

statute  requiring  that  a  demand  for  a  jury  be  indorsed  on  the 
pleadings  does  not  necessarily  make  such  requirement  mandatory. 
(Ala.)     Western  Union  Tel.  Co.  v.  Merrill,  66. 

Argument  of  Counsel. 

2.  TRIAL — Argument  of  Counsel. — A  statement  by  an  attorney  in 
argument  to  the  jury  that  if  accused  was  guilty  of  the  crime  charged, 
he  ought  not  to  be  permitted  to  live  in  the  county,  is  improper,  but 
a  subsequent  statement  merely  that  if  the  accused  was  guilty  of  the 
crime  charged  he  was  not  fit  to  live  in  that  county  is  not  improper 
or  objectionable.     (Ark.)     Miller  v.  Nuckolls,   122. 

3.  TRIAL — Argument  of  Counsel. — If,  on  objection  to  remarks 
made  by  counsel,  the  court  "quietly"  cautioned  him  not  to  make  im- 
proper remarks,  it  is  the  duty  of  opposing  counsel,  if  he  is  not  sat- 
isfied, ti,  request  the  court  to  instruct  the  jury  to  disregard  such  re- 
marks, or  to  ask  for  a  more  emphatic  reprimand.  (Ark.)  Miller  v. 
Nuckolls,  122. 
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Instructions  to  Jury. 

4.  TRIAIj — Affirmative  Charge. — Tf  the  evidence  cloarly  makes 
a  case  for  the  jury,  the  defendant  is  not  entitled  to  a  g<>neral  affirma- 
tive charge.     (Ala.)     First  Nat.  Bank  v.  Chandler,  39. 

5.  TBIAL — Instructions. — If  a  complaint  contains  several  counts, 
it  is  proper  to  refuse  a  charge  instructing  the  jury,  if  it  believes  the 
evidence,  to  find  for  the  <h'fondant  on  one  of  the  counts.  (Ala.) 
Tennessee  Coal  etc.  E.  R.  Co.  v.  Bridges,  3.5. 

6.  TRIAL — Contradictory  Instructions. — An  erroneous  instruction 
is  not  necessarily  cured  by  another  correctly  stating  the  law,  when 
the  two  are  essentially  contradictory.  (Ark.)  Miller  v.  Xuckolls, 
122. 

7.  TBIAL — Instructions — Harmless  Error. — Tf,  in  an  action  for 
libel  and  slander,  the  evidence  offered  by  idaintiff  tended  only  to 
prove  that  defendant  used  language  substantially  the  same  as  that 
set  out  in  the  complaint,  and  not  that  he  used  words  substantially 
different,  an  instruction  justifying  a  finding  against  defendant  if  he 
falsely  used  words  substantially  different  from  those  alleged,  though 
of  equivalent  or  similar  import,  though  erroneous,  is  not  prejudicial. 
(Ark.)     Miller  v.  Nuckolls,  122. 

8.  TRIAL — Instructions — Prejudicial  EiTor.^If  a  party  to  a  suit 
has  the  full  benefit  of  the  proposition  of  law  contained  in  an  instruc- 
tion asked  by  him,  he  cannot  be  prejudiced  by  a  sligiit  modification 
in  the  wording  of  the  instruction,  (111.)  !Star  Brewery  Co.  v.  Hauck, 
420. 

9.  TRIAL — Inspection  by  Jury  of  Injured  Chattels. — The  refusal 
of  a  court  to  require  tiie  production  of  articles  of  baggage  claimed 
to  have  been  injured  througii  the  negligence  of  a  carrier  is  not  an 
abuse  of  discretion,  if  the  defendant's  witnesses  have  had  an  oppor- 
tunity to  inspect  them,  and  it  is  not  clear  that  tlie  jury  would  be 
aided  by  an  examination  of  them.  (Mich.)  Withey  v.  Fere  Mar- 
quette K.  R.  Co.,  o33. 

Verdict. 

10.  TRIAL  Directing  Verdict — Review. — Tf  the  trial  court  directs 
a  verdict  for  the  defendant,  the  question  on  apjieal  is  whether  the 
evidence  introduced  by  plaintitf  was  legally  sullicient  to  support  a 
verdict  in  his  favor,  and  in  testing  that  question  the  testimony  must 
be  given  its  strongest  probative  force,  an<l  that  view  of  the  facts 
accepted  which  it  will  warrant  most  favorable  to  plaintilf's  cause  of 
action.      (.\rk.)      Rodgers  v.  Choctaw  etc.  K.  R.  Co.,  102. 

11.  TRIAL — Verdict — Excessiveness. — If  there  are  counts  in  a 
complaint  that  claim  more  than  the  amount  of  the  verdict,  it  is  not 
excessive  because  it  is  for  more  than  is  claimed  in  some  other  counts. 
(Ala.)     rirst  Nat.  Bank  v.  Chandler,  39, 

TRUSTS. 

1.  DEEDS  OF  TRUST — Sales — Trustee's  Duty. — A  trustee  must, 
in  all  cases  in  conducting  sales,  discharge  his  duties  impartially  with 
the  view  of  i)rotecting  the  interests  of  all  parties,  and  is  vested 
■with  a  discretion  as  to  the  manner  of  conducting  the  sale,  which 
discretion  should  always  be  exercised  in  such  manner  as  to  produce 
the  best  results  for  those  interested.     (Mo.)     Givens  v.  McCray,  736. 

2.  DEEDS  OF  TRUST — Trustee's  Sales — Trustee's  Discretion. — 
If  the  owner  of  a  homestead  subject  to  a  deed  of  trust  dies  leaving  a 
widow  and  minor  children,  and  a  third  person  acquires  the  interest 
of  some  of  the  cliildren,  after  which  the  trustee  in  the  deed  of  trust 
proceeds  to  sell  the  premises  during  the  minority  of  two  of  the  chil- 
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•Iron,  such  third  person  has  no  absolute  right  to  control  the  method 
of  the  sale,  and  the  trustee  must  exercise  a  sound  discretion  for  the 
protection  of  all  of  the  persona  interested  in  the  premises.  (Mo.) 
Givens  v.  McCray,  736. 

3.  DEEDS  OF  TRUST  —  Trustee's  Sales — Setting  Aside.— The 
right  to  have  a  trustee's  sale  under  a  deed  of  trust  set  aside  depends 
ou  the  allegations  of  the  petition  therefor,  and  if  it  does  not  contain 
allegations  of  fraud,  unfair  dealing,  inadequate  consideration,  or 
abuse  of  discretion  on  the  part  of  the  trustee,  and  none  that  the  sale 
was  made  in  bulk  to  increase  the  trustee's  fees,  these  matters  can- 
not be  considered,  at  law  or  in  equity,  in  passing  upon  the  sufficiency 
of  the  petition.     (Mo.)     Givens  v.  McCray,  736. 

4.  DEEDS  OF  TRUST — Trustee's  Sales  en  Masse — Discretion. — 
A  discretion  is  vested  in  a  trustee  in  a  deed  of  trust  to  sell  in  the 
way  whicii  will  produce  the  largest  sum,  and  a  sale  en  masse  will 
not  be  set  aside  simply  because  the  land  was  not  sold  in  parcels, 
m  the  absence  of  evidence  of  fraud,  unfair  dealing,  inadequacy  of 
price,  or  abuse  of  confidence.     (Mo.)     Givens  v.  McCray,  736. 

5.  DEEDS  OF  TRUST — Trustee's  Sales — Petition  to  Vacate  — 
SuflSciency  of. — A  petition  to  vacate  a  sale  of  land  en  masse  made 
by  a  trustee  under  a  deed  of  trust,  which  merely  alleges  that  the 
trustee  sold  in  bulk  and  refused  to  sell  in  parcels,  but  failing  to 
allege  that  the  sale  as  made  operated  to  petitioner's  injury,  and 
which  does  not  allege  the  true  nature  and  character  of  the  property 
sold,  its  susceptibility  to  division,  or  any  abuse  of  discretion  or 
confidence  on  the  part  of  the  trustee  in  making  the  sale,  or  that 
in  conducting  such  sale  he  in  any  manner  acted  otherwise  than  im- 
partially with  all  parties  in  interest,  or  did  not  exercise  a  proper 
or  sound  discretion  in  adopting  methods  and  manner  of  the  sale  of 
such  property,  does  not  state  facts  constituting  a  cause  of  action. 
(Mo.)     Givens  v.  McCray,  736. 

6.  TRUSTS. — ^Where  the  Cestui  Que  Trust  has  Assented  to  or  con- 
curred in  the  breach  of  trust  or  has  subsequently  acquiesced  in  it, 
he  cannot  afterward  proceed  against  those  who  would  otherwise  be 
liable  therefor.     (N.  Y.)     Vohmann  v.  Michel,  921. 

7.  TRUSTS — Effect  of  Release  of  Trustee's  Defalcation  by  Bene- 
ficiary.— Where  cestuis  que  trustent  were,  at  the  time  of  giving  to 
the  trustees  holding  a  mortgage  for  their  benefit  releases  of  liability 
for  the  defalcation  of  one  of  such  trustees,  who  had  forged  a  satis- 
faction of  the  mortgage,  entitled  to  the  remainder  of  their  shares  of 
the  trust  fund,  the  trustees  cannot  enforce  the  mortgage  as  far  as 
their  interests  are  concerned,  since  their  interests  were  at  the  time 
of  their  ratification  subject  to  alienation  and  disposition,  and  the 
trustees  who  represent  their  interests  can  have  no  greater  interests 
than  they  have.     (N.  Y.)     Vohmann  v.   Michel,  921. 

See  Frauds,  Statute  of,  2. 

USURY. 

1.    CONSTITUTIONAIi  LAW— Usury  Statute— Uniform  Operation. 

A  statute  which  makes  the  loaning  of  money  in  specified  amounts  in 
excess  of  a  prescribed  rate  of  interest  a  misdemeanor,  and  which 
makes  the  same  acts  punishable  by  different  degrees  of  punishment 
according  as  they  are  committed  by  employes  or  officers  of  the  cor- 
porations authorized  by  such  statute,  or  by  other  persons  or  corpora- 
tions, transgresses  the  constitutional  provision  that  all  laws  shall  be 
uniform  in  operation.     (Cal.)     £x  parte  Sohncke,  236. 
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2.    CONSTITUTIONAL  LAW— Usury  Statute— Discrimination.— A 

statute  forbidding  the  loaning  of  small  amounts  at  more  than  a  spe- 
cified rate  of  interest  on  certain  kinds  of  chattels,  while  it  permits 
any  rate  to  be  charged  on  such  loans  on  other  chattels,  is  unconstitu- 
tional, if  there  is  no  reasonable  distinction  between  the  different 
classes  of  jiersons  and  things  aflFected  by  the  law.  (Cal.)  Ex  parte 
Sohnclie,  236. 

VOTING. 

See  Elections. 

WAREHOUSES. 

STORAGE  COMPANY,  Implied  Authority  of  Agents  of.— An 

agent  of  a  storage  company,  acting  as  its  general  manager,  has  implied 
authority  to  agree  to  effect  insurance  on  goods  being  stored  with  it, 
and  the  company  is  liable  for  damages  resulting  from  the  failure  to 
perform  such  agreement,  though  it  had  not  in  fact  given  such  agent 
authority  to  enter  into  it.  (Ohio  St.)  General  Cartage  etc.  Co.  v. 
Cox,  959. 

WATERS  AND  WATERCOURSES. 
Surface  Waters. 

1.  WATERS,  SURFACE — Damages  from  Overflow — Contributory 
Negligence. — If  it  is  sought  to  recover  damages  caused  by  an  overflow 
of  surface  water  resulting  from  an  insufficient  outlet,  the  fact  that 
the  land  owner  seeking  to  recover  constructed  drainage  ditches  across 
his  land  in  the  direction  of  such  outlet  docs  not  affect  his  right  to 
recover  unless  it  is  shown  that  the  collection  of  water  at  the  outlet 
was  increased  and  augmented  thereby,  and  that  he  thereby  contrib- 
uted to  his  own  injury.  (Iowa)  Harvey  v.  Mason  City  etc.  B.  K. 
Co.,  483. 

2.  WATERS,  SURFACE — Insufficient  Outlet— Liability. — If  a  Rail- 
road Company  fails  to  provide  a  sufficient  drain  or  outlet  through  its 
right  of  way  to  afford  a  reasonably  prompt  passage  for  the  surface 
water  seeking  outlet  there  in  times  of  heavy  or  long-continued  rain- 
fall, it  is  liable  to  adjoining  land  owners  for  the  overflow  of  their 
lands  resulting  therefrom.  (Iowa)  Harvey  v.  Mason  City  etc.  R. 
K.  Co.,  483. 

3.  WATERS,  SURFACE — Damage  from  Overflow — Permanent  or 
Continuing  Injury. — If  the  injury  to  land  is  caused  by  a  wrongful 
overflow  thereof  by  surface  water,  is  of  a  permanent  character,  and 
will  continue  indefinitely  unless  a  change  is  effected  by  human  labor, 
the  damages  are  permanent  and  recoverable  once  for  all,  and  are 
measured  by  the  decrease  in  the  fair  market  value  of  the  property; 
but  when  the  injury  from  such  overflow  is  tem]»orary  in  its  nature,  or 
is  of  a  recurring  character,  the  damages  are  ordinarily  regarded  as 
continuing,  and  one  recovery  againsr,  the  wrongdoer  is  not  a  bar  to 
successive  actions  for  damages  thereafter  accruing  from  the  same 
wrong.      (Iowa)      Harvey  v.  Mason  City  etc.  K.  K.  Co.,  483. 

4.  WATERS.  SURFACE— Damages  from  Overflow — Permanent 
or  Continuing  Injury. —  Datnages  arising  from  the  occasional  flooding 
of  land  by  surface  water  caused  by  an  insufficient  culvert  upou  the 
land  of  an  adjacent  j)roprietor  are  not  original  and  permanent,  but 
continuing,  although  if  the  claim  for  damages  is  made,  and  the  action 
is  tried  on  tlie  tlicory  that  they  are  original  and  permanent,  the  par- 
ties will  be  bound  by  the  judgment.  (Iowa)  Harvey  v.  Mason  City 
etc.  R.  It.  Co.,  483. 

5.  WATERS,  SURFACE — Damages  for  Overflow.— A  land  owner, 
to   recover  damages  for  a  wrongful  overflow  of  his  land  by  surface 
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water,  must  show  that  he  has  in  fact  suflfered  injury  therefrom,  and 
can  recover  only  for  the  injury  thus  snstainptl  and  not  for  any 
threatened  injury.  (Iowa)  Harvey  v.  Mason  City  etc.  E.  E.  Co., 
483. 

6.  WATERS,  SURFACE— Measure  of  Damages  for  Overflow. — 
The  measure  of  damages  for  injury  to  land  caused  by  its  wrongful 
overflow  by  surface  water  is  the  difference  between  its  fair  market 
value  immediately  before  and  immediately  after  the  injury.  (Iowa) 
Harvey  v.  Mason  City  etc.  E.  R.  Co.,  483. 

7.  WATERS,  SURFACE— Measure  of  Damages  for  Overflow. — 
In  determining  the  value  of  land  immediately  before  and  immediately 
after  an  injury  thereto  caused  by  the  wrongful  overflow  of  surface 
water,  the  value  and  condition  of  the  crops  thereon,  if  any,  and  the 
extent  to  which  they  are  injured  or  destroyed,  are  material  matters  for 
the  consideration  of  the  jury.  (Iowa)  Harvey  v.  Mason  City  etc. 
E.  E.  Co.,  483. 

8.  WATERS,  SURFACE— Damages  for  Overflow  of  Land.— If  one 

person  's  land  is  overflowed  by  surface  water  through  the  negligent  act 
of  another,  the  former  is  entitled  to  recover  nominal  damages, 
although  he  furnishes  no  evidence  affording  a  proper  measure  of  actual 
damages.     (Iowa)     Harvey  v.  Mason  City  etc.  E.  E.  Co.,  483. 

Accretions. 

9.  ACCRETIONS. — Title  to  Accreted  or  Reclaimed  Land  goes  with 
the  fee  of  the  land  to  which  it  is  annexed.  (Iowa)  Sioux  City  v. 
Chicago  etc.  Ry.  Co.,  501. 

10.  ACCRETIONS. — If  there  is  a  process  of  accretion  going  on 
along  the  shore  line  of  a  river,  and  this  process  continues  until  the 
bed  of  the  river  rises  to  the  level  of  the  bed  of  a  creek,  which  had 
previously  run  into  the  river  above,  and  then  as  the  waters  of  the 
river  receded  the  flow  from  the  creek  prevented  further  deposits  in  its 
extended  channel  and  established  a  permanent  channel  along  the  old 
bed  of  such  river,  the  land  which  formed  as  an  accretion  between 
the  river  and  the  creek  belongs  to  the  owner  of  the  land  beyond 
the  creek  lying  adjacent  to  the  former  shore  line  of  the  river.  (Ark.) 
Dowdle  V.  Wheeler,  106. 

11.  ACCRETIONS. — If  an  accretion  is  begun  by  a  deposit  against 
the  shore  of  the  mainland,  the  subsequent  existence  of  an  intermedi- 
ate stream  between  the  mainland  and  the  accretion  does  not  prevent 
the  accretion  from  belonging  to  the  owner  of  the  mainland.  (Ark.) 
Dowdle  V.  Wheeler,  106. 

WILLS. 

In  General. 

1.  WILLS — Power  to  Dispose  of  Property, — A  person  has  the 
power  to  make  such  final  disposition  of  his  estate  by  his  last  will  as 
he  may  choose,  and  if  he  has  the  requisite  mentvl  capacity,  he  has 
the  power  to  disinherit  his  heirs,  and  leave  his  property  to  charitable 
and  educational  objects,  and  if  he  does  so,  the  validity  of  his  will  is 
not  thereby  affected.     (111.)     Diilman  v.  McDanel,  400. 

2.  WILLS — Unequal  Distribution. — If  a  testator  assigns  a  sub- 
stantial and  sufficient  reason  for  an}'  inequality  in  the  distribution 
of  his  i)roperty  among  children  by  will,  such  reason  must  be  accepted 
as  true  when  there  is  no  evidence  in  the  record  tending  to  disprove 
it.     (111.)     Waters  v.  Waters,  359. 

3.  WILLS — Knowledge  of  Contents — Presumption. — If  the  evi- 
dence shows  that  when  a  testatrix  executed  her  will  she  knew  what 
she  was  doing,  and  was  in  good  mental  condition,  it  will  be  presumed 
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that  she  knew  the  contents  of  her  will.  (111.)  Waters  v.  Waters, 
359. 

4.  WILLS  —  Trusts — Power    of   Disposition,    When    Imperative. — 

A  clause  of  a  will  V>equeathing  the  residuary  estate  to  executors  in 
trust  and  authorizing  them  "to  rent,  sell,  or  dispose  of  the  rest, 
residue  and  remainder  of  my  said  real  estate,  either  at  public  or 
private  sale,  as  they  may  deem  most  advantageous  to  my  estate," 
and  authorizing  the  placing  of  the  money,  after  tlie  payment  of  the 
debts,  at  interest,  for  the  Isenefit  of  testator's  widow  and  minor  chil- 
dren, creates  an  imperative  power  to  dispose  of  the  residuary  estate. 
(N.  Y.)     Brown  v.  Dohcrty,  915. 

Testamentary  Capacity. 

5.  WILLS — Testamentary  Capacity — Evidence  of  Insanity. — ^Tf  the 
sanity  or  insanity  of  a  testator  is  tlje  subject  of  judicial  investiga- 
tion, and  there  is  no  otlier  evidence  tending  to  show  his  mental  un- 
soundness, it  is  competent  to  show  the  insanity  of  liis  collateral  blood 
relations,  not  further  removed  than  uncles  and  aunts,  without  mak- 
ing proof  that  the  insanity  from  which  they  suffered  was  hereditary 
in  character.     (111.)     Diilman  v.  McDanel,  400. 

6.  WILLS — Testamentary  Capacity. — The  disposal  for  an  inade- 
quate consideration,  and  without  apparent  reason  of  valuable  prop- 
erty by  a  testator,  after  his  severe  illness  and  partial  [laralysis,  to 
persons  to  wliom  he  was  under  no  special  obligation,  when  jjrior  to 
such  illness  he  had  been  very  close  and  penurious,  indicates  a  marked 
change  in  mentality,  and  tends  to  show  unsoundness  of  mind.  (111.) 
Dillman    v.    McDanel,   400. 

7.  WILLS — Testamentary  Capacity — Evidence — Other  Wills  and 
Declarations. — If  a  will  is  attacked  upon  the  ground  of  mental  in- 
ca[)acity  on  the  part  of  the  testator,  proof  of  other  wills  and  declara- 
tions of  the  testator  conforming  substantially  to  the  dis|i<)sition  of 
proi)erty  as  made  by  the  will  in  question  must  be  confined  to  wills 
and  declarations  made  at  a  time  when  the  testator  is  conceded  to  be 
of  sound   mind.      (III.)      Dillman   v.   McDiinel,  400. 

8.  WILLS. — Lack  of  Testamentary  Capacity  disqualifies  a  testator 
from  making  a  valid  will  even  though  the  incapacity  does  not  amount 
to  absolute  imbecility.      (III.)      Dillman  v.  McDanel,  400. 

9.  WILLS — Testamentary  Capacity. — Neither  Illness,  Old  Age  nor 
Physical  or  mental  weakness  renders  a  testator  incapable  of  making 
a  valid  will  unless  the  mental  weakness  deprives  him  of  testamentary 
cajiacity.      (III.)      Dillman    v.    McDanel,   400. 

10.  WILLS — Testamentary  Capacity. — Capacity  to  comprehend  a 
few  simple  details,  if  the  estate  is  small,  may  (pialify  a  jierson  to 
intelligently  dispose  of  his  projterty  by  will,  while,  if  the  estate  is 
large,  requiring  tlie  remembrance  oi  many  facts  and  the  comprehen- 
sion of  many  details  and  the  disposition  to  be  fnade  is  complicated, 
the  same  mental  capacity  may  be  wholly  insufficient  to  the  intelli- 
gent understanding  of  the  business  recpiisite  to  the  making  of  a  valid 
will.     ((Jal.)      Dillman    v.   McDanel,   400. 

11.  WILLS — Testamentary  Capacity. — Unless  the  person  whose  tes- 
tamentary caj)acity  is  qntstioiud  had,  at  the  time  of  making  his 
will,  such  minil  and  memory  as  iiiablcd  him  to  understand  the  busi- 
ness in  which  he  was  then  engageil  and  the  effect  of  the  disposition 
made  by  him  of  his  pro|u'rty,  lie  ili<l  not.  possess  the  sound  mind  and 
memorv  required  to  enable  him  to  make  a  valid  will.  (HI.)  Dillman 
V.   McDanel,  400. 
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12.  WILLS — Testamentary  Capacity. — The  intrinsic  evidence  of 
the  will  itself,  arising  from  the  unroasonablcnoss  or  injustice  of  its 
provisions,  taking  into  view  the  state  of  the  teslitor's  property,  his 
family,  the  claims  of  particular  individuals,  and  the  known  financial 
conditions  of  his  relatives,  may  be  considered  by  the  jury  in  deter- 
mining the  question  of  his  mental  capacity.  (III.)  Dillman  v.  Mc- 
Danel,  400. 

13.  WILLS — Testamentary  Capacity. — In  determining  whether  a 
man  was  of  sound  mind  and  memory  at  the  time  of  executing  his  will, 
his  manner,  talk,  and  actions,  at  a  time  when  it  is  alleged  he  was 
not  sane,  should  be  compared  with  his  manner,  talk  and  actions  at 
a  time  when  his  sanity  was  not  questioned.  (111.)  Dillman  v.  Mc- 
Dauel,  400. 

14.  WILLS  —  Testamentary  Capacity — Instructions. — ^If  a  will  is 
contested  on  the  ground  of  wapt  of  mental  capacity  in  the  testator, 
an  instruction  that  "where  witnesses  are  otherwise  equally  credible 
and  their  testimony  otherwise  is  entitled  to  equal  weight,  greater 
weight  and  credit  should  be  given  to  those  whose  means  of  informa- 
tion were  superior,  and  also  to  those  who  swear  affirmatively  to  a 
fact,  rather  than  to  those  who  swear  negatively,  or  to  a  want  of 
knowledge,"  is  harmless  if  all  the  witnesses  gave  affirmative  evi- 
dence on  the  subject  of  mental  capacity  without  any  dispute  as  to 
transactions   or   events.      (111.)      Dillman    v.    McDanel,   400. 

15.  WILLS — Want  of  Mental  Capacity — Evidence. — To  sustain  an 
allegation  of  want  of  mental  capacity  in  a  testatrix  to  make  a  will, 
something  more  must  be  shown  than  mere  physical  suffering,  disease, 
and  old  age,  on  her  part.     (Cal.)     Waters  v.  Waters,  359. 

16.  WILLS. — Testamentary  Capacity  Exists,  if  the  testator,  at  the 
time  of  making  his  will,  had  such  mind  and  memory  as  enabled  him 
to  understand  the  business  in  which  he  was  then  engaged,  and  the 
effect  of  the  disposition  made  by  him  of  his  property.  (111.)  Waters 
V.  Waters,  359. 

Undue  Influence. 

17.  WILLS — Undue  Influence — Unequal  Distribution. — Inequality 
in  the  distribution  by  will  of  the  property  of  a  testator  among  his 
children  cannot  itself  have  the  effect  of  invalidating  the  will  on  the 
ground  of  undue  influence.     (111.)     Waters  v.  Waters,  359. 

18.  WILLS — Undue  Influence — Burden  of  Proof. — The  certificate 
of  the  oaths  of  subscribing  witnesses  to  a  will  is  prima  facie  proof  of 
its  validity,  which  is  contested  on  the  ground  of  undue  influence  and 
want  of  mental  capacity,  and  the  contestants  have  the  burden  of 
overcoming  the  prima  facie  case  thus  made.  (111.)  Waters  v.  Waters, 
359. 

19.  WILLS — ^Undue  Influence. — The  presumption  is  in  favor  of 
the  validity  of  a  will  when  a  person  provided  for  therein,  to  the 
exclusion  of  another,  has  maintained  more  intimate  ancl  affectionate 
relations  with  the  testatrix  than  has  the  excluded  person.  (lU.) 
Waters  v.  Waters,  359. 

20.  WILLS — Undue  Influence — Evidence. — The  fact  that  the  testa- 
trix ceased  to  talk  to  a  neighbor  about  her  will  when  beneficiaries 
favored  therein  came  into  the  room  does  not  show  that  the  mind  of 
the  testatrix  was  influenced  by  fear  of  such  beneficiaries,  or  that 
they  imposed  upon  her  in  any  way.     (111.)     Waters  v.  Waters,  359. 

21.  WILLS — ^Undue  Influence. — Influence  over  a  testatrix  gained 
by  affection  and  friendship  to  her  is  not  undue  influence.  (111.) 
Waters  v.  Waters,  359. 
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Win  Contest. 

22.  WHiL  CONTEST — Order  of  Proof — Interest  of  Contestant. — 

In  controlling  the  order  of  proof  in  a  will  contest,  the  court  may 
require  the  contestant  to  first  establish  his  interest,  and  may  di8> 
miss  the  proceedings  if  he  fails  to  do  so.  (Cal.)  Estate  of  Edelman, 
231. 

23.  WILLS— Contests — ^Allegations  and  Proof. — If  a  bill  in  chan- 
cery is  filed  to  set  aside  the  probate  of  a  will,  the  complainant  will 
be  allowed  to  impeach  the  prima  facie  case  made  in  favor  of  the 
validity  of  the  will,  only  upon  the  particular  grounds  that  are  al- 
leged in  the  bill.     (Cal.)     "Waters  v.  Waters,  359. 

Declarations  of  Testator. 

24.  WILLS — Undue    Influence. — Declarations    of     Testator    made 

prior  to  the  execution  of  his  will  and  opposed  to  its  provisions  are 
not  admissible  to  prove  undue  influence.  (lU.)  Waters  v.  Waters,. 
359. 

25.  WILLS  —  Evidence  —  Declaration  of  Testator.  —  Statements 
made  by  a  testator,  either  before  or  after  the  execution  of  a  con- 
tested will,  which  are  in  conflict  with  the  provisions  thereof,  do  not 
invalidate  or  modify  such  will  in  any  manner.  (111.)  Waters  v. 
Waters,  359. 

Agreement  to  MaJce  Will. 

26.  WILLS — ^Agreement  to  Make  Devise. — An  agreement,  upon 
sufficient  consideration,  to  devise  or  bequeath  property  is  valid  and 
enforceable.     (Neb.)     Teske   v.   Dittberner,   802. 

27.  WILLS — Agreement  to  Make  Devise — Specific  Performance. — 
An  agreement,  upon  sufficient  consideration,  to  devise  or  bequeath 
property  may  be  specifically  enforced,  and  equity  will  impress  a  trust 
ujjon  the  property  which  will  follow  it  into  the  hands  of  personal 
representatives  of  the  promisor,  or  grantees  without  consideration. 
(Neb.)     Teske  v.  Dittberner,  8U2. 

28.  WILLS — Agreement  to  Make  Devise. — An  agreement  to  devise 
or  bequeath  property  need  not  be  in  express  terms  to  make  a  will. 
A  promise  tliat  the  promisee  shall  receive  the  property  or  that  it 
shall  be  left  to  him  at  the  death  of  the  promisor  is  sufficient.  (Neb.) 
Teske   v.   Dittberner,  802. 

29.  WILLS — Agreement  to  Make  Devise — Violation. — If  a  person 
who  has  agreed  to  leave  his  property,  or  some  part  of  it,  to  auother 
upon  his  death,  conveys  the  property  in  question  to  a  third  person, 
without  consideration,  or  with  notice,  the  conveyance  may  be  immedi- 
ately set  aside  at  the  suit  of  the  promisee  who  is  defrauded  thereby. 
(Neo.)     Teske  v.  Dittberner,  802. 

30.  WILLS — Agreement  to  Make  Devise— Statute  of  Frauds. — Per- 
formance of  services  by  one,  under  an  agreement  by  another  to  make 
a  devise  or  bequest  to  him,  when  of  such  a  character  that  their  value 
cannot  be  pecuniarily  estimated  and  the  court  cannot  restore  the 
promisee  to  the  situation  held  by  him  when  the  agreement  was  made, 
nor  compensate  him  in  damages,  is  sufficient  to  take  such  agreement 
out  of  tne  statute  of  frauds.     (Neb.)     Teske  v.  Dittberner,  802. 

31.  WILLS — Agreement  to  Make  Bequest  or  Devise — Performance 
by  Promisee — Bevocation. — If  a  person  agrees  to  leave  another  prop- 
erty by  will  in  consideration  of  personal  services  to  be  performed 
by  the  latter,  such  contract  is  not  revocable  aa  being  testamentary 
in  character,  after  such  services  have  been  performed.  (Neb.)  Teske 
v.  Dittberner,  802. 

Am.   St.   Ktp.,   Vol.    113—74 
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32.  HOMESTEADS — Agn"eemcnt  to  Devise — Specific  Performance. 
A  parol  agreement  by  a  husband  alone  with  a  third  person  to  devise 
the  latter  homestead  property  is  in  conflict  to  the  homestead  law, 
and  cannot  be  specifically  enforced,  though  substantially  performed 
on  his  part  by  the  promisee.     (Neb.)     Teske  v.  Dittberner,  802. 

33.  HOMESTEADS  —  Agreement  to  Devise  —  Encumbrance. — An 
agreement  to  devise  homestead  property  in  a  certain  way  and  on  cer- 
tain conditions,  thereby  subjecting  it  to  a  trust  in  favor  of  the 
promisee,  is  an  encumbrance  of  the  homestead  title,  and  such  agree- 
ment is  neither  valid  nor  enforceable.  (Neb.)  Teske  v.  Dittberner, 
802. 

34.  WILLS — Agreement  to  Devise  Land — Partial  Specific  Perform- 
ance.— If  a  husband  alone  contracts  to  devise  land  to  a  third  per- 
son, and  part  of  such  land  is  included  in  the  promisor's  homestead, 
the  contract  may  be  specifically  enforced  only  as  to  such  of  the 
land  as  is  not  included  in  the  homestead,  upon  substantial  perform- 
ance of  his  part  of  the  contract  by  the  promisee.  (Neb.)  Teske  v. 
Dittberner,  802. 

Foreign  Wills. 

35.  FOREIGN  WILLS— Original  Probate. — A  court  has  jurisdic- 
tion to  grant  original  probate  of  the  will  of  a  nonresident  who  died 
leaving  property  in  this  state.     (Cal.)     Estate  of  Edelman,  231. 

36.  FOREIGN  WILLS — Construction  of  Statute. — The  words  "all 
wills"  in  a  code  section  may  be  construed  to  read  all  "foreign  wills," 
when  the  chapter  or  article  in  which  the  section  appears  is  entitled 
"Probate   of  Foreign  Wills."     (Cal.)     Estate   of  Clark,   197. 

37.  FOREIGN  WILLS — Jurisdiction  to  Probate. — Courts  may  grant 
original  probate  upon  wills  of  deceased  nonresidents  leaving  property 
in  the  state;  but  the  exercise  of  this  jurisdiction  can  affect  only  the 
property  within  the  state.     (Cal.)     Estate  of  Clark,   197. 

38.  FOREIGN  WILLS — Jurisdiction  to  Probate.^While  in  matters 
of  probate  states  by  comity  permit  ancillary  jurisdiction  of  foreign 
wills,  they  are  jealous  in  the  extreme  of  any  invasion  of  their  original 
jurisdiction  of  such  matters.     (Cal.)     Estate  of  Clark,  197. 

39.  FOREIGN  WILLS. — It  is  the  Duty  of  a  Court  to  Refuse  Pro- 
bate to  an  instrument  offered  as  a  foreign  will,  when  satisfied  from  the 
evidence  that  the  testator  was  in  fact  a  resident  of  the  state  at  the 
lime  of  his  death.     (Cal.)     Estate  of  Clark,  197. 

40.  FOREIGN  WILLS.— Authority  to  Take  Proof  of  Wills  is  con- 
fined to  courts  whose  territorial  jurisdiction  includes  the  domicile  of 
the  decedent.     (Cal.)     Estate  of  Clark,  117. 

41.  FOREIGN  WILLS. — When  the  Will  of  a  Nonresident  is  ad- 
mitted to  probate  on  original  proceedings  for  the  purpose  of  admin- 
istering upon  his  property  within  the  state,  the  decree  therein  binds 
that  property  here  and  everywhere  that  our  courtjs  are  accorded  full 
faith  and  credit,  but  it  is  not  binding  as  to  the  will  itself  in  other 
jurisdictions  where  the  deceased  may  have  left  property,  nor  is  it 
finding  on  the  courts  of  his  domicile.     (Cal.)     Estate  of  Clark,  197. 

42.  FOREIGN  WILLS. — When  a  Will  has  been  admitted  to  probate 
here  on  proof  of  its  admission  to  probate. in  some  other  jurisdiction, 
not  including  the  doqiicile  of  the  decedent,  the  decree  and  proceed- 
ings regularly  taken  under  it  are  secure  against  collateral  attack. 
(Cal.)     Estate  of  Clark,  197.  . 
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Note. 

Wills,  copy  of,  probate  of,  when  permissible,  223. 

foreign,  admission  of  to  probate  on  their  probate  in  another  state, 

211. 
foreign,   conveyances   of   title   dependent   upon,   215,   216. 
foreign,  copy  of,  recorded,  when  not  constructive  notice,  213. 
foreign,  effect  of  on  lands  within  the  state,  213,  215. 
foreign,  invalid  as  to  realty  within  the  state  may  be  valid  as  to 

personalty.  212. 
foreign,   necessity  for  re-probate   of,   213. 
foreign  not  executed  in  conformity  to  the  laws  of  the  state  where 

relied  upon,  215,  216. 
foreign,  probate  of  in  another  state  or  country,  effect  of,  "214,  215. 
foreign,  proof  of,  214. 
foreign  resident   dying  abroad,  his  will   cannot  be   admitted  as, 

212. 
foreign,  who  entitled  to  probate  of,  212. 
jurisdiction  of  when  resident  dies  in  another  state,  212. 
of  nonresidents,  admission  of  to  probate,  211. 
of  nonresidents,  admission  of  to  probate  does  not  affect  property 

in  another  state,  211. 

WITNESS. 

1.  WITNESSES — Leading  Questions. — Questions  intended  to  call 
attention  to  subjects  about  which  testimony  is  desired,  and  not  in 
themselves  suggesting  the  answers  expected,  are  not  objectionable  as 
leading.     (Mich.)     People  v.  Hodge,  525. 

2,  WITNESS,  Contradiction  of  the  Party's  Own. — T'lough  the 
plaintiff  has  taken  the  deposition  of  an  insurance  agent  and  has 
offered  it  in  evidence  at  a  pre-existing  trial  of  the  cause,  he  may,  at 
a  trial  at  which  he  does  not  offer  such  deposition,  prove  statements 
contradicting  those  of  the  witness  as  therein  shown.  (Mo.)  Kiug  v. 
Phoenix  Ins.  Co.,  678. 
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